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PREFACE.

On the 16tli day of February, 1855, pursuant to the recom-

mendation of commissioners appointed by the governor under a

resolve of the preceding year to report a plan for consolidating

and arranging the general statutes of the commonwealth, the legis-

lature passed a resolve requiring the governor, with the advice and

consent of the council, to appoint three commissioners "for consoli-

dating and arranging the general statutes of the commonwealth

on the basis, plan, and general form and method of the Revised

Statutes," with authority to "omit redundant enactments and those

which may have ceased to have any effect or influence on existing

rights; to reject superfluous words, and condense into as concise

and comprehensive a form, as is consistent with a full and clear

expression of the will of the legislature, all circuitous, tautological,

and ambiguous phraseology ; to suggest any mistakes, omissions,

inconsistencies, and imperfections which may appear in the laws

to be consolidated and arranged, and the manner in which they

may be corrected, supplied, and amended." By virtue of this resolve,

JOEL PARKER, of Cambridge,

WILLIAM A. RICHARDSON, of Lowell, and

ANDREW A. RICHMOND, of Ad^ims,

were appointed and commissioned March 9, 1855. The commission-

ers immediately entered upon the discharge of their duties ; and,
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IV . PREFACE.

having completed the same in the autumn of 1858, their report was

submitted in print to the legislature at the commencement of the

annual session in January, 1859, by Messrs. Parker and Richardson;

Mr. Richmond having been prevented by illness from participating

in the work during the last year of its progress.

On the 23d day of February, 1859, resolves were passed provid-

ing for a special session of the legislature, to be commenced on the

first Wednesday of the next September, for the purpose of com-

pleting the revision, and also providing for the appointment of a

joint special committee, consisting of the president and eleven other

members of the Senate and the speaker and twenty-eight other

members of the House of Representatives, to examine and consider,

during the recess of the legislature, the rejoort of the commissioners,

to incorporate therein all general laws passed by the legislature

at the annual session of that year, and with joower to propose

such amendments and alterations in existing laws as the committee

might deem expedient.

The committee appointed under these resolves organized early

in April, immediately after the adjournment of the legislature, and

was in session about eighty days, exclusive of intervals of adjourn-

ment, holidays, and Sundays.

The committee reported in print, at the special session in Sep-

tember, numerous amendments to the commissioners' report, incor-

porating the legislation of the previous session and proposing many

changes in the existing laws.

The legislature commenced its special session on the first Wednes-

day of September, and at that session, on the 28th day of Decem-

ber, 1859, passed the following act, which is therein designated as

the General Statutes.



PREFACE. V

By chapter 140 of the resolves of 1859, the undersigned were

appointed commissioners " to edit and superintend the printing

and pubHcation of the General Statutes of the commonwealth,

together with the Constitution thereof, the Constitution of the United

States, and such other additions as they deem expedient," and to

prepare marginal notes to the sections of the Statutes, and an

exact and copious Index to the whole.

The text of the Constitution of Massachusetts and of the Stat-

utes has been carefully compared with the rolls by the editors

personally. In the necessary haste in which the Statutes were

engrossed upon parchment during the last part of the special ses-

sion, some errors appear to have been made therein. These have

been noted by brackets, thus [ ], enclosing in Eoman letters, like

the body of the text, any omitted word or words which should have

been engrossed upon the roll, and in Italics any erroneous 'or super-

fluous word or words found there ; but this does not apply to cases

where brackets are used in forms.

The marginal references to the statutes and decisions are taken

chiefly from the commissioners' report; the references to the acts

of the legislature of 1859, and to the later volumes of Gray's Ee-

ports, and a few other references having been added. The editors

have attempted to connect together, by cross references in the

margin, many of the provisions of law relating to the same subject.

A list of general acts passed subsequently to the passage of the

Revised Statutes and expressly repealed before the passage of the

General Statutes, with references to the repealing acts or sections,

has been added, as a useful appendage to chapter 182, in order that

the fact
.
and time of the repeal of many laws not enumerated in

that chapter may be more easily ascertained.

a*



VI PREFACE.

In compliance with chapter 138 of the resolves of 1859, a Glos-

sary has been added, which is made rather for popular than for

professional use, according to the supposed object of the resolve.

Much care and labor have been devoted to the Index, and it

is believed that it will be found more full than that to any

former edition of the laws of this commonwealth.

The editors trust that the short time allowed for printing the

volume and for preparing the Glossary and Index will be deemed

a sufficient excuse for any errors or imperfections which may be

discovered in their editorial labors.

WILLIAM A. EICHARDSON,

GEORGE P. SANGER

May, 1860.
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CONSTITUTION

OF THE

UNITED STATES OF AMERICA,

PREAMBLE.
Objects of the Constitution.

ARTICLE I.
Section

1. Leg^islative powers, in whom vested.

2. House of representatives, how and by
whom chosen.— Qualifications of a repre-

sentative.— Representatives and direct tax-

es, how apportioned.— Census.— Vacancies

to be filled.— Power of choosing officers,

and of impeachment.
3. Senators, how and by whom chosen.—
How classified.— State executive to make
temporary appointments, in case, &c. —
Qualifications of a senator.— President of

the senate, his right to vote.— President

pro tern, and other officers of senate, how
chosen. — Power to try impeachments.

—

When president is tried, chief justice to pre-

side.— Sentence.

4. Times, &c. of holding- elections, how pre-

scribed.— One session in each year.

5. Membership.— Quorum.— Adjournments.
— Rules.— Power to punish or expel.

—

Journal.— Time of adjournment limited,

unless, &c.

C. Compensation.— Privileges.— Disqualifica-

tion in certain cases.

7. House to originate all revenue bills.—Veto.
— Bill may be passed by two tliirds of each
house, notwithstanding, &c. — Bill not re-

turned in ten days.— Provision as to all or-

ders, &c. except, &c.

8. Powers of congress.

9. Provision as to migration or importation of
certain persons.— Habeas corpus.— Bills of
iittaindcr, &c.— Taxes, how apportioned.

—

No export duty.— No commercial preier-

ences. — No money drawn from treasury,

unless, &c.— No titular nobility.— Officers

not to receive presents, unless, &c.
10. States prohibited from the exercise of cer-

tain powers.

ARTICLE II.
Section

1. President and vice president, their term of
office.— Electors of president and vice jjres-

ident, number, .and how appointed Elec-
tors to vote on same day. — Qualification

of president.— On whom his duties devolve
in case of his removal, death, &c Presi-

dent's compensation.— His oath.

Section
2. President to be commander in chief.— He
may require opinion of, &c. and may pardon.
— Treaty making power. — Nomination of
certain officers.— When president may fill

vacancies.

.3. President shall communicate to congress.

—

He may convene and adjourn congress, in

case, &c. ; shall receive ambassadors, exe-
cute laws, and commission officers.

4. All civil offices forfeited for certain crimes.

ARTICLE III.
Section

1. Judicial power.— Tenure.— Compensation.
2. Judicial power, to what cases it extends.

—

Original jurisdiction of supreme court.

—

Appellate. — Trial by jury, except, &c
Trial, where.

3. Treason defined. — Proof of. — Punish-
ment of.

ARTICLE IV.
Section

1. Credit to be given to public acts, &c. of
every state.

2. Privileges of citizens of each state Fugi-
tives from justice to bo delivered up.— Per-
sons held to service, having escaped, to be
delivered up.

3. Admission of new states Power of con-
gress over territory and other property.

4. Repul)liean form of government guarai\tied.

— Each state to be protected.

ARTICLE V.

Constitution, how amended Proviso.

ARTICLE VL
Certain debts, &c. adopted Supremacy of con-

stitution, treaties and laws ofthe United States.
— Oath to support constitution, by whom ta-

ken.— No religious test.

ARTICLE VIT.

What ratification shall establish constitution-

AMENDMENTS.
Article

1. Religious establishment prohibited Free-
dom of speech, of the press, and right to
petition.

2. Right to keep and bear arms.
3. No soldier to be quartered in any house,
unless, &e.
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2 CONSTITUTION OF THE UNITED STATES.

Article of Amendment.
4. Rig'ht of search and seizure regulated.

5. Provisions concerning' prosecutions, trials,

and punishments.— Private property, not to

be taken for public use, without, &c.

6. Further provisions respecting criminal

prosecutions.

7. Right of trial by jury secured.

Article of Amendment.
8. Bail, fines, and punishments.

9. Rule of construction.

10. Same subject.

11. Same subject.

12. Mannerof choosing president and vice pres-

ident.

Preamble.
-: Dall. 419.

1 Wheat. 304.

4 Wheat. 316.

Wheat. 1.

WE the people of the United States, in order to form a more perfect

union, establish justice, insure domestic tranquillity, provide for the

common defence, promote the general welfare, and secure the blessings

of liberty to ourselves and our posterity, do ordain and establish this

CoNSTiTUTiox for the United States of America.

Legislative
powers, in
whom vested.

House of repre-
sentatives, how
and by wlioiu
chosen.

Qualifications
of a representa-
tive.

Representa-
tives and direct
taxes, how ap-
portioned.

Census.

Vacancies to be
fiUed.

Power ofchoos-
ing officers, and
of impeach-
ment.
Senators, how
and by whom
chosen.

How classified.

State executive
to make tempo-
rary appoint-
ments, in case,

&c.

ARTICLE I.

Section 1. All legislative powers herein granted shall be vested in

a congress of the United States, which shall consist of a senate and
house of representatives.

Sect. 2. The house of representatives shall be composed of members
chosen every second year by the people of the several states, and the

electors in each state shall have the qualifications requisite for electors

of the most numerous branch of the state legislature.

No person shall be a representative who shall not have attained to

the age of twenty-five years, and been seven years a citizen of the

United States, and Avho shall not, when elected, be an inhabitant of that

state in which he shall be chosen.

Representatives and direct taxes shall be apportioned among the

several states which may be included within this Union, according to

their respective numbers, which shall be determined by adding to the

whole number of free persons, including those bound to service for a

temi of years, and excluding Indians not taxed, three fifths of all other

jjersons. The actual enumeration shall be made within three years

after the first meeting of the congress of the United States, and within

every subsequent term of ten years, in such manner as they shall by
law direct. The number of representatives shall not exceed one for

every thirty thousand, but each state shall have at least one representa-

tive ; and until such enumeration shall be made, the state of New Hamp-
shire shall be entitled to choose three, Massachusetts eight, Rhode Island

and Providence Plantations one, Connecticut five. New York six, Ncav
Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia

ten. North Carolina five. South Carolina five, and Georgia three.

When vacancies happen in the representation from any state, the

executive authority thereof shall issue writs of election to fill such

vacancies.

The house of representatives shall choose their speaker and other

ofiicers ; and shall have the sole power of impeachment.
Sect. 3. The senate of the United States shall be composed of two

senators from each state, chosen by the legislature thereof, for six years

;

and each senator shall have one vote.

Immediately after they shall be assembled in consequence of the first

election, they shall be divided as equally as may be into three classes.

The seats of the senators of the first class shall be vacated at the expi-

ration of the second year, of the second class at the expiration of the

fourth year, and of the third class at the expiration of the sixth year,

so that one third may be chosen every second year ; and if vacancies

happen by resignation, or otherwise, during the recess of the legislature

of any state, the executive thereof may make temporary appointments

until the next meeting of the legislature, which shall then fill such

vacancies.
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No person shall be a senator who shall not have attained to the age Qualifications

of thirty years, and been nine years a citizen of the United States, and o'^ senator,

who shall not, when elected, be an inhabitant of that state for which

he sliall be chosen.

The vice president of the United States shall be president of the President of the

senate, but shall have no vote, unless they be equally divided.

_

toTote.^''
"=^'*

The senate shall choose their other officers, and also a jux'sident pro President pro

tempore, in the absence of the vice president, or when he shall exercise
offic^'ot^sen'^

the office of president of the United States. ate,iiow chosen.

The senate shall have the sole power to try all impeachments. When Power to try

sitting for that purpose, they shall be on oath or affirmation. When
^^^'tJ^Jp^^J^^

the president of the United States is tried, tlie chief justice shall pre- is tried, ciiief

side : and no person shall be convicted without the concurrence of two JJJ^*f
'^ ^ P'"*^"

thirds of the members present.

Judgment in cases of impeachment shall not extend further than to Sentence.

removal from office, and disqualilication to hold and enjoy any office of

honor, trust or profit under the United States : but the party convicted

shall nevertheless be hable and subject to indictment, trial, judgment

and punishment, according to law.

Sect. 4. The times, places and manner of holding elections for sen- Times, &c. of

ators and representatives, shall be prescribed in each state by the legis- i'ions,''fow''pre-

lature thereof; but the congress may at any time by law make or alter
u'"'s'^^gt,jtutes

such regulations, except as to the places of choosing senators. is42,47, \-i.

The congress shall assemble at least once in every year, and such One session in

meeting shall be on the first Monday in December, unless they shall by ^^^ ^^^^'^'

laAV appoint a diffi,n-ent day.

Sect. 5. Each house shall be the judge of the elections, returns and Membership,

qualifications of its own members, and a majority of each shall consti- *•

tute a quorum to do business ; but a smaller number may adjourn from Quorum.

day to day, and may be authorized to compel the attendance of absent Adjournments,

members, in such manner, and under such penalties as each house may
provide.

Each house may determine the rules of its proceedings, and punish Kuies. Power

its members for disorderly behavior, and, with the concurrence of two pa'"'^^^

thirds, expel a member.
Each house shall keep a journal of its proceedings, and from time to Journal,

time publish the same, excepting such parts as may in their judgment
require secrecy ; and the yeas and nays of the members of either house

on any question shall, at "the desire of one fifth of those present, he en-

tered on the journal.

Neither liQuse, during the session of congress, shall, without the con- Time of ad-

sent of the other, adjourn for more than three days, nor to any other it"d,'uuTess,™c.

place than that in which the two houses shall be sitting.

Sect. 6. The senators and representatives shall receiA^e a corapcn- compensation,

sation for their services, to be ascertained by law, and paid out of the

ti'easury of the United States. They shall in all cases, excej^t treason. Privileges,

felony and breach of the peace, be privileged from arrest during their

attendance at the session of their respective houses, and in going to and
returning from the same ; and for any speech or debate in either house,

they shall not be questioned in any other place.

No senator or representative shall, during the time for which he was pisquaijfication

elected, be appointed to any civil office under the authority of the ^^'^^ am cases.

United States, which shall have been created, or tlie emoluments
whereof shall have been increased during such time; and no person

holding any office under the United States, shall be a member of either

house during his continuance in office.

Sect. 7. All bills for raising revenue shall originate in the house of "t" ai/revemie
representatives; but the senate may propose or concur with amend- bills,

ments as on other bills.
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Veto.

Bill may be
passed by two
thirds of each
bouse, notwith-
standing, &c.

Bill not return-
ed iu ten days.

Provision as to
all orders, &c.
except, «&c.

Powers of con-
gress.

Wheat. .317.

12 Wheat. -il'J.

9 Wheat. 1.

12 Pet. 72.

2 Wheat. 259.

4 Wheat. 122.

12 Wheat. 213.

4 Gray, 559.

5 Wheat. 153.

S Wheat. 1.

12 Wheat. 19.

1 Cranch. 137.

9 Wlie.at. 73S.

12 Wheat. 130.

Every bill which shall have passed the house of representatives and
the senate, shall, before it become a law, be presented to the president

of the United States ; if he approve he shall sign it, but if not he shall

return it, with his objections to that house in which it shall have origi-

nated, who shall enter the objections at large on their journal, and pro-

ceed to reconsider it. If after such reconsideration two thirds of that

house shall agree to pass the bill, it shall be sent, together with the

objections, to the other house, by which it shall likewise be reconsid-

ered, and if approved by two thirds of that house, it shall become a

law. But in all such cases the votes of both houses shall be determined

by yeas and nays, and the names of the persons voting for and against

the bill shall be entered on the journal of each house respectively. If

any bill shall not be returned by the president within ten days (Sundays
excepted) after it shall have been presented to him, the same shall be a

law, in like manner as if he had signed it, unless the congress by their

adjournment prevent its return, in Avhich case it shall not be a law.

Every order, resolution, or vote to which the concurrence of the sen-

ate and house of representatives may be necessary (except on a question

of adjournment) shall be presented to the president of the United
States ; and before the same shall take effect, shall be approved by him,

or being disapproved by him, shall be re])assed by two thirds of the

senate and house of representatives, according to the rules and limita-

tions prescribed in the case of a bill.

Sect. 8. The congress shall have power— To lay and collect taxes,

duties, imposts and excises, to pay the debts and provide for the com-
mon defence and general Avelfai-e of the United States ; but all duties,

imposts and excises shall be uniform throughout the United States ;
—

To borrow money on the credit of the United States ;— To regulate

commerce with foreign nations, and among the several states, and with

the Indian tribes ;— To establish an uniform rule of naturalization, and
uniform laws on the subject of bankruptcies throughout the United
States;— To coin money, regulate the value thereof, and of foreign

coin, and fix the standard of weights and measures ;— To provide

for the ])unishment of counterfeiting the securities and current coin of

the United States;— To establish post offices and post roads;— To
promote the progress" of science and useful arts, by securing for limited

times to authors and inventors the exclusive right to their resjiective

writings and discoveries ;— To constitute tribunals inferior to the su-

preme court;— To define and punish piracies and felonies committed
on the high seas, and ofl:ences against the law of nations ;— To declare

war, grant letters of marque and reprisal, and make rules concerning

captures on land and water;— To raise and support anriies, but no
appropriation of money to that use shall be for a longer term than two
years ;— To provide and maintain a navy ;— To make rules for the

government and regulation of the land and naval forces;— To jirovide

for calling forth the militia to execute the laws of the union, si!i)])ress

insurrections, and repel invasions ;
— To provide for organizing, arming,

and disciplining, the militia, and for governing such part of them as

may be employed in the service of the United States, reserving to the

states res]5ectively, the aj^pointment of the officers, and the authority of

training the militia according to the discipline prescribed by congress

;

— To exercise exclusive legislation in all cases whatsoever, over such

district (not exceeding ten miles square) as may, by cession of particu-

lar states, and the acceptance of congress, become the seat of the gov-

ernment of the United States ; and to exercise like authority over all

places purchased by the consent of the legislature of the state in which
the same shall be, for the erection of forts, magazines, arsenals, dock
yards, and other needful buildings ;—And to make all laws which shall be

necessary and proper for carrying into execution the foregoing powers,
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and all other powers vested by this constitution in the government of

the United States, or in any department or officer thereof.

Sect. 9. The migration or importation of such pei-sons, as any of the Provision as to

states now existing 'shall think proper to admit, shall not be prohibited r,"fjort!°tionof

by the congress prior to the year one thousand eight hundred and eiglit, CL-rtaiu persous.

but a tax or duty may be imposed on such importation, not exceeding

ten dollars for each person.

The privilege of the writ of Jtctbeas corpus shall not be suspended, naheas corpus.

unless when in cases of rebellion or invasion the i>ublic safety may •! Cranch, 75.

require it. BiUsofattaiu-

No bill of attainder or ex post facto law shall be passed. der, .tc.

No capitation, or other direct, tax, shall be laid, unless in proportion lo^vheatl'ei.'?.

to the census or enumeration herein before directed to be taken. '^'*,^-'*^' i»o^^»p-

No tax or duty shall be laid on articles exported from any state. No export duty.

No preference shall be given by any regulation of commerce or reve- xo commercial

nue to the ports of one state over those of another : nor shall vessels preferences.

bound to, or from, one state, be obliged to enter, clear, or pay duties in

another.

No money shall be drawn from the treasury, but in consequence of No money

appropriations made bylaw; and a regular statement and account of t^lg^gur™^.

the receipts and expenditures of all public money shall be published less, &c.

from time to time.

No title of nobility shall be granted by the United States: and no No titular no-

person holding any office of profit or trust under them, shall, without
offic^^Vs, not to

the consent of the congress, accept of any present, emolument, office, or receive pres-*^. . euts unless &c
title, of any kind whatever, from any king, prince, or foreign state. '

'

Sect. 10. No state shall enter into any treaty, alliance, or confeder- states proiubit-

ation; grant letters of marque and reprisal; coin money; emit bills of er«s'eof certafu

credit ; make any thing but gold and silver coin a tender in payment
^Yp^J'^oj- 400

of debts
;
pass any bill of attainder, ex jiost facto law, or law impairing 5 Gray,~^t)?.

the obligation of contracts, or grant any title of nobility. No state

shall, without the consent of the congress, lay any imposts or duties on 12 wheat. 419.

imports or exports, except what may be absolutely necessary for exe-

cuting its inspection laws : and the net produce of all duties and im-

posts, laid by any state on imports or exports, shall be for the use of

the treasury of the United States ; and all such laws shall be subject to

the revision and control of the congress. No state shall, without tlie

consent of congress, lay any duty of tonnage, keep troops, or ships of

war in time of peace, enter into any agreement or compact with another
state, or with a foreign power, or engage in war, unless actually invaded,

or in such imminent danger as will not admit of delay.

ARTICLE II.

Sect, 1. The executive power shall be vested in a President of the President and

United States of America. He shall hold his office during the term of "tt^r^tevm"^^'

four years, and, together with the vice president, chosen for the same office,

term, be elected, as follows:

Each state shall appoint, in such manner as the legislature thereof Electors of pre-

may direct, a number of electors, equal to the whole number of senators pre'skientl mmi-
and representatives to which the state may be' entitled in tlie congress: ber, andhow

But no senator or representative, or person holding an office of trust or
profit under the United States, shall be appointed an elector.

[The electors shall meet in their respective states, and vote by ballot for two persons, Amendment
of -whom one at least shall not be an inhabitant of the same state with themselves, ?l^*/ ^"''!^|^'

And they shall make a list of all the persons voted for, and of the number of votes for parao-raph.
each ; which list they shall sign and certify, and transmit sealed to the scat of the fjov-

ernment of the United States, directed to the president of the senate. The president
of the senate shall, in the presence of the senate and house of representatives, open all

the certificates, and the votes shall then be counted. The person having the greatest

1*
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Electors to vote
on same day.
U. S. Statutes,
1845, 1.

Qualifications
of president.

On wbom his
duties devolve
incase of his re-

moval, death,
&c.
LT. S. Statutes,
1792, 8, § 10.

President's
compensation.
U. S. Statutes,
1/93, 9.

1853, 97, § 4.

His oath.

President to be
commander in

chief.

He may require
opinion of, &c.,
and may par-
don.

Treaty-making
power.
1 Cranch. 137.

2 Pet. 253.

12 Pet. 524.

13 Pet. 415.

Nomination of
certain officers.

1 Pet. 511.

13 Pet. 230.

When president
may fill vacau-
eies.

President shall
communicate to
congress.

He may con-
vene and ad-
journ congress,
in case, &c.

number of votes shall be the president, if such number be a majority of the whole num-
ber of electors appointed ; and if there be more than one who have such majority, and
have an equal number of votes, then the house of representatives shall immediately
choose by ballot one of them for president ; and if no person have a majority, then
from the live highest on the list the said house shall in like manner choose the presi-

dent. But. in choosing the jiresident, the votes shall be taken by states, the represen-

tation from each state having one vote ; a quorum for this purpose shall consist of a
member or members from two thirds of the states, and a majority of all the states shall

be necessary to a choice. In every case, after the choice of the president, the person
having the greatest number of votes of the electors shall be the vice president. But
if there should remain two or more who have equal votes, the senate shall choose from
them by ballot the vice president.]

The congress may determine the time of choosing the electors, and
the day on wliicli they shall give their votes ; which day shall be the

same throughout the United States.

No person except a natural born citizen, or a citizen of the United
States, at the time of the adoption of this constitution, shall be eligible

to the office of president ; neither shall any person be eligible to that

office Avho shall not have attained to the age of thirty-five years, and
been fourteen years a resident witliiii the United States.

In case of the removal of the ]H-esident from office, or of his death,

resignation, or inability to discharge the powers and duties of the said

office, the same shall devolve on the vice president, and the congress

may by law provide for the case of removal, death, resignation, or ina-

bihty, both of the president and vice president, declaring what officer

shall then act as president, and such officer shall act accordingly, until

the disability be removed, or a president shall be elected.

The president shall, at stated times, receive for his services, a com-
pensation, which shall neither be increased nor diminished during the

period for which he shall have been elected, and he shall not receive

within that period any other emolument from the United States, or any
of them.

Before he enter on the execution of his office, he shall take the fol-

lowing oath or atHrmation :
—

"• I do solemnly swear (or affirm) that I will faithfully execute the

office of president of the United States, and will to the best of my abil-

ity, preserve, protect and defend the constitution of the United States."

Sect. 2. The president shall be commander in chief of the army
and navy of the United States, and of the militia of the several states,

when called into the actual service of the United States ; he may require

the opinion, in Avriting, of the principal officer in each of the executive

departments, upon anj^ subject relating to the duties of their respective

offices, and he shall have power to grant reprieves and pardons for

offences against the United States, excejDt in cases of impeachment.
He shall have power, by and Avith the advice and consent of the sen-

ate, to make treaties, provided two thirds of the senators present concur;
and he shall nominate, and by and with the advice and consent of the

senate, shall appoint ambassadors, other public ministers and consuls,

judges of the supreme court, and all other officers of the United States,

whose appointments are not herein otherwise provided for, and which
shall be established by law : but the congress may by law vest the ap-

pointment of such inferior officers, as they think proper, in the president

alone, in the courts of law, or in the heads of departments.
The president shall have power to fill up all vacancies that may hap-

pen during the recess of the senate, by granting commissions which
shall expire at the end of their next session.

Sect. 3. He shall from time to time give to the congress information

of the state of the Union, and recommend to their consideration such

measures as he shall judge necessary and expedient ; he may, on extraor-

dinary occasions, convene both liouses, or either of them, and in case of

disagreement between them, with respect to the time of adjournment,
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he may adjourn them to such thne as he shall think proper ; he shall Shall receive

receive ambassadors and other public ministers ; he shall take care that
exe'^'Jfte'^hiws,'

the laws be faithfullY executed, and shall commission all the officers of and eommission
T-r • T 1 1 . .

Officers.

the United btates.

Sect. 4. The president, vice president, and all civil officers of the au civil offices

United States, shall be removed from office on impeachment for, and taii^CTilne"'^""'"

conviction of, treason, bribeiy, or other high crimes and misdemeanors.

ARTICLE III.

Sect. 1. The judicial power of the United States, shall be vested in Judicial power,

one supreme court, and in such inferior courts as the congress may from

time to time ordain and establish. The judges, both of the supreme Tenure.

and inferior courts, shall hold their offices during good behavior, and
shall, at stated times, receive for their services, a compensation, which Compensation,

shall not be diminished during their continuance in office.

Sect. 2. The judicial power shall extend to all cases, in law and .Tudieiai power,

equity, arising under this constitution, the laws of the United States, extends.
'"''^''

^

and treaties made, or which shall be made, under their authority ;— to ~
cratidi^r??

all cases affecting ambassadors, other public ministers, and consuls;— to ii w'lieat. W.
all cases of admiralty and maritime jurisdiction;— to controversies to Jo^Pet.^da?.

which the United States shall be a party ;— to controversies between 5 Pet. i.

two or more states;— between a state and citizens of another state;— ^eeamen

between citizens of diiferent states,— between citizens of the same
state claiming lands under grants of diffi^rent states, and between a

state, or the citizens thereof, and foreign states, citizens or subjects.

In all cases affecting ambassadors, other public ministers and consuls, Orio;inaijuri8-

and those in which a state shall be a party, the supreme court shall have pretae'court.'

original jurisdiction. In all the other cases before mentioned, the su- Appellate,

preme court shall have appellate jurisdiction, both as to law and fact, i wheat's^.'

with such exceptions, and under such regulations as the congress shall

make.
The trial of all crimes, except in cases of impeachment, shall be by Trial by jury,

jury; and such trial shall be held in the state where the said crimes ^^^•^p*'^*'-

shall have been committed ; but when not committed within any state, '

the trial shall be at such place or 2:)laces as the congress may by law
have directed.

Sect. 3. Treason against the United States, shall consist only in ley- Treason de-

\-ing war against them, or in adhering to their enemies, giving them aid [' paii. so.

and comfort. No person shall be convicted of treason unless on the 2 Daii. 348.

testimony of two witnesses to the same overt act, or on confession in i crancii, 470.

open court.

The congress sliall have power to declare the punishment of treason. Punishment of.

but no attainder of treason shall work corruption of blood, or forfeiture

excej^t during the life of the person attainted.

ARTICLE IV. ^ ^.,, ^,.Credit to public

Sect. 1. Full faith and credit shall be given in each state to the every state.

public acts, records, and judicial proceedings of every other state. And
J-.^q

•

f/"*"**^"'
the congress may by general laws prescribe the manner in which such i.sw'sr..'

acts, records and proceedings shall be proved, and the effect thereof
I wheat'.'stH.'

Sect. 2. The citizens of each state shall be entitled to all privileges Privileges of

and immunities of citizens in the several states.
•

st"te.°^

°^ '"'''''

A person charged in any state with treason, felony, or other crime,
3 Q^j[*^o-g"

who shall flee from justice, and be found in another state, shall on de-
'^'^^'~'

mand of the executive authoi-ity of the state from which he fled, be de- fZfic^tol7Z-
livered up, to be removed to the state having jurisdiction of the crime, liveredup.
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Persons held to
service, having
escaped, to be
delivered up.
U. S. Statutes,
1793, 7.

1850. 60.

16 Pet. 539.

Admission of
new states.

Power of con-
gress over terri-

tory and other
property.

Republican
form of govern-
ment guaran-
teed.
Each state to be
protected.

No person held to service or labor in one state, under the laws there-

of, escaping into another, shall, in consequence of any law or regulation

therein, be discharged from such service or labor, but shall be delivered

up on claim of the party to whom such service or labor may be due.

Sect. 3. New states may be admitted by the congress into this

Union; but no new state shall be formed or erected within the jurisdic-

tion of any other state ; nor any state be formed by the junction of two
or more states, or parts of states, Avithout the consent of the legislatures

of the states concerned as well as of the congress.

The congress shall have power to dispose of and make all needful
rules and regulations respecting the territory or other property belong-
ing to the United States ; and nothing in this constitution shall be so

construed as to prejudice any claims of the United States, or of any
particular state.

Sect. 4. The United States shall guarantee to every state in this

Union a republican form of government, and shall protect each of them
against invasion, and on application of the legislature, or of the execu-
tive (when the legislature cannot be convened) against domestic violence.

Constitution,
how amended.

Proviso.

ARTICLE V.

The congress, whenever two thirds of both houses shall deem it

necessary, shall propose amendments to this constitution, or, on the ap-

pUcation of the legislatures of two thirds of the several states, shall call

a convention for proposing amendments, which, in either case, shall be
valid to all intents and purjioses, as part of this constitution, when rati-

fied by the legislatures of three fourths of the several states, or by con-

ventions in three fourths thereof, as the one or the other mode of ratifi-

cation may be proposed by the congress; provided that no amendment
which may be made prior to the year one thousand eight hundred and
eight shall in any manner atfect the first and fourth clauses in the ninth

section of the first article ; and that no state, without its consent, shall

be deprived of its equal suffrage in the senate.

Certain debts,
&c. adopted.

Supremacy of
constitution,
treaties and
laws of the U.
States.

Oath to support
constitution, by
whom taken.

Xo religious
test.

What ratifica-

tion shall estab-
lish constitu-
tion.

ARTICLE VI.

All debts contracted and engagements entered into, before the adop-
tion of this constitution, shall be as valid against the United States

under this constitution, as under the confederation.

This constitution, and the laws of the United States Avhich shall be
made in pursuance thereof; and all treaties made, or which shall be
made, under the authority of the United States, shall be the supreme
law of the land; and the judges in cA^ery state shall be bound thereby,

any thing in the constitution or laws of any state to the contrary not-

withstanding.

The senators and representatives before mentioned, and the members
of the several state legislatures, and all executiA'^e and judicial oflicers,

both of the United States and of the several states, shall be bound by
oath or affirmation, to support this constitution ; but no religious test

shall CA'er be required as a qualification to any office or public trust under
the United States.

ARTICLE VII.

The ratification of the conventions of nine states, shall be sufficient

for the establishment of this constitution between the states so ratifying

the same.
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ARTICLES

IX ADDITIOX TO, AND AMEXDMENT OF,

The constitution of the United States of America, proposed by congress,

and ratified by the legislatures of the several states, jyursuant to the^

fifth article of the original constitution.

Article I. Congress shall make no law respecting an establishment Keiigiouscstab-

of religion, or prohibiting the free exercise thereof; or abridging the free- habited?
'^^ ^'™

dom of speech, or of the press ; or tlie right of the people peaceably to t'l-wdom of
^

assemble, and to petition the government for a redress of grievances. press,Vnd right

Art. II. A well regulated militia, being necessary to the security of a
KjL'Jit'^to keep

free state, the right of the people to keep, and bear arms, shall not be aii3 bear arms,

infringed.

Art. III. No soldier shall, in time of ])eace be quartered in any house. No sokiier to bo

without the consent of the owner, nor in time of war, but in a manner auy'housel'im-

to be prescribed by law. less, &c.

Art. IV. The right of the people to be secure in their persons, houses, Eig-ut of search

papers, and effects, against unreasonable searches and seizures, shall not ukted!''"''^'^'^"

be violated, and no warrants shall issue, but upon probable cause, sup- ^ Cranch, us.

ported by oath or affirmation, and particularly describing the place to

be searched, and the persons or things to be seized.

Art. V. No person shall be held to answer for a capital, or otherwise Proyisious eon-

infamous crime, unless on a presentment or indictment of a grand jury, cutionf, trials

except in cases arising in the land or naval forces, or in the militia, when ^'^ puuish-

in actual service in time of war or public danger ; nor shall any person
be subject for the same oflence to be twice put in jeopardy of life or 2 Sunper, 19.

limb ; nor shall be compelled in any criminal case to be a witness against .'\

himself, nor be deprived of life, liberty, or property, without due process ty^not'^to bT'^'^

of law; nor shall private property be taken for public use, without just
ugp'^vitho'ut&i'^

compensation. 7 Pet. 243.

Art. VI. In all criminal prosecutions, the accused shall enjoy the right Further provis-

to a speedy and public trial, by an impartial jury of the state and dis- l.Hmhfaiprosb-
trict wherein the crime shall have been committed, which district shall cutious.

have been previously ascertained by law, and to be informed of the na-
ture and cause of the accusation ; to be confronted with the witnesses
against him ; to have compulsory process for obtaining witnesses in his

favor, and to have the assistance of counsel for his defence.
Art. VII. In suits at common law, Avhere the value in controversy Right oftrial by

shall exceed twenty dollars, the right of trial by jury shall be preserved, ^"p{./'433'''^^"

and no fact tried by a jury shall be otherwise re-examined in any court 5 Gray, i«.

of the United States, than according to the rules of the common law.
Art. VIII. Excessive bail shall not be required, nor excessive fines Bail, fines, and

imposed, nor cruel and unusual punishments inflicted. TGray^s"!^"
Art. IX. The enumeration in the constitution, of certain rights, shall Rule of con-

not be construed to deny or disparage others retained l>y the people.
structiou.

Art. X. The powers not delegated to the United States by the con- Same subject.

stitution, nor prohibited by it to the states, are reserved to 'the states ^ ^''^^' '^''^'

respectively, or to the people.
Art. XI. The judicial power of the United States shall not be con- Same subject.

strued to extend to any suit in law or equity, commenced or prosecuted ^ ^^^^' ^^^'

against one of the United States by citizens of another state, or by
citizens or subjects of any foreign state.

Art. XII. The electors shall meet in their respective states, and vote :\ranner of

by ballot for president and vice president, one of whom, at least, shall not t°?t'!^ JZ""^^'
1 '1,1" /»! -t u(-^ni ana aic'J
be an inhabitant ol the same state with themselves; they shall name in president.

their ballots the person voted for as president, and in distinct ballots
the person voted for as vice president, and they shall make distinct lists

of all pei-sons voted for as president, and of all persons voted for as vice
2
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Manner of
choosing presi
dent ana vice
president.

Same subject.

Same subject.

president, and of the number of votes for each, which Usts they shall

sign and certify, and transmit sealed to the seat of the government of

the United States, directed to the president of the senate ;— the presi-

dent of the senate shall, in presence of the senate and house of repre-

sentatives, open all the certiiicates and the votes shall then be counted

;

— the person having the greatest number of votes for president, shall

be the president, if such number be a majority of the whole number of

electors appointed ; and if no person have such majority, then from the

])ersons having the highest numbers not exceeding three on the list of

those voted for as president, the house of representatives shall choose

immediately, by ballot, the president. But in choosing the president,

the votes shall be taken by states, the representation from each state

having one A'ote; a quorum. for this purpose shall consist of a member
or members from tAvo thirds of the states, and a majority of all the

states shall be necessary to a choice. And if the house of representa-

tives shall not choose a president whenever the right of choice shall

devolve upon them, before the fourth day of March next following, then
the vice president shall act as president, as in the case of the death or

other constitutional disability of the.president.

The person having the greatest number of votes as vice president,

shall be the vice president, if such number be a majority of the whole
number of electors appointed, and if no person have a majority, then
from the two highest numbers on the list, the senate shall choose the

vice president ; a quorum for the purpose shall consist of two thirds of

the whole number of senators, and a majority of the whole number shall

be necessary to a choice.

But no person constitutionally ineligible to the office of president

shall be eligible to that of vice president of the United States.

[Note. The constitution was adopted 17th September, ITS", by the unanimous consent of the

states present in the convention appointed in pursuance of the resolution of the congress of the

confederation, of the 21st February, 1787, and was ratified by tlie conventions of the several states,

as follows, viz. : By convention of Delaware, 7th December, 17S7 ; Pennsylvania, 12th December,

1787; New Jersey, 18th December, 1787 ; Georgia, 2d January, 1788; Connecticut, 0th January,

1788 ; Massachusetts, (Ith February, 1788 ; Maryland, 2Stli April, 1788 ; South Carolina, 2.3d May,

1788; New Hampshire, 21st June, 1788 ; Virginia, 2Gth June, 1788 ; New York, 2()th July, 1788 ;

North Carolina, 21st November, 1789 ; Khode Island, 29th May, 1790.

The first ten of the amendments were proposed at the first session of the first congress of the

United States, 25th Sojitember, 1789, and were finally ratified by the constitutional number of states

on the 15th day of December, 1791. The eleventh amendment was proposed at the first session

of the third congress, 5ih March, 1794, and was declared in a message from the President of the

United States to both houses of congress, dated 8th January, 1798, to have been adopted by the

constitutional number of states. The twelfth amendment was proposed at the first session of the

eighth congress, 12th December, 1803, and was adopted by the constitutional number of states in

1804, according to a public notice thereof by the secretary of state, dated 25th September of the

same year.]



CONSTITUTION

OR

FORM OF GOYERNMENT
FOR THE

Cummonkaltfj iif lilassatlJMsdIi

PREAMBLE.

Objects of government.— Body politic, how
formed.— Its nature.

PART THE FIRST.
Article

1. Equality and natural rights of all men.
2. Right and duty of public religious worship.
— Protection therein.

3. Legislature empowered to compel provision

for public worship ; and to enjoin attendance

thereon.— Exclusive right of electing reli-

gious teachers secured.—Option, as to whom
pfirochial taxes maybe paid, unless, &c.

—

All denominations equally protected— Sub-

ordination of one sect to another, prohibited.

4. Right of self-government secured.

5. Accountability of all officers, &c.

0. Services rendered to the public being the

only title to peculiar privileges, hereditary

offices are absurd and unnatural.

7. Objects of government ; right of people to

institute and change it.

8. Right of people to secure rotation in office.

9. All, having the qualifications prescribed,

equally eligible to office.

]{ight of protection and duty of contribu-

tion, corrchitivo.—Taxation, founded on con-

sent.— Private property not to be taken for

public uses, without, &c.

Remedies, by recourse to the law, to be

free, complete and prompt.
Prosecutions regulated.— Right to trial by
jury in criminal cases, except, &c.

Crimes to be proved in the vicinity.

Right of search and seizure, regulated.

15. Right to trial by jury sacred, except, &c.

16. Liberty of the press.

17. Right to keep and bear arms.— Standing
armies dangerous.— Military power, subor-

dinate to civil.

18. Moral qualifications for office.— Moral ob-

ligations of lawgivers and magistrates.

10.

Article
19. Right of people to instruct representatives

and petition legislature.

20. Power to suspend the laws, or their exe-

cution.

21. Freedom ofdebate, &c., and reason thereof.

22. P'requent sessions, and objects thereof.

23. Taxation founded on consent.

24. Ex po.1t facto laws, prohibited.

25. Legislature not to convict of treason, &c.

20. Excessive bail or fines, and cruel punish-

ments, prohibited.

27. No soldier to be quartered in any house,

unless, &c.

28. Citizens exempt from law martial, un-

less, &c.

29. Judges of supreme judicial court.— Ten-

ure of their office.— Salaries.

30. Separation of executive, judicial, and legis-

lative departments.

PART THE SECOND.

FRAME OF GOVERNMENT.
Title of body politic.

CHAPTER I.

Section 1.

Article
1. Legislative department.

2. Governor's veto.— Uill may be passed by
two thirds of each house, notwithstanding.

3. Cicneral court may constitute judicatories,

courts of record, &c.— Courts, &c., may
administer oaths.

4. General court may enact laws, &c., not re-

pugnant to the constitution ; may provide

for the election or apijointmcnt of officers ;

prescribe their duties ; impose taxes, du-

ties and excises, to be disposed of for de-

fence, protection, &c.—Valuation of estates,

once in ten years, at least, while, &c.

(11)
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Section 2.

Article
1. Senate, number of, and by whom elected.

— Counties to be districts, until, &c.

2. Manner and time of choosing- senators and

councillors.— Word "inhabitant," defined.

— Selectmen to preside at town meeting's.—
Return of votes.— Inhabitants ofunincorpo-

rated plantations, who pay state taxes, may
vote.— Plantation meetings.— Assessors to

notify, &c.

3. Governor and council to examine and count

votes and issue summonses.
4. Senate to be final judges of elections, &c., of

its own members.— Vacancies, how filled.

5. Qualifications of a senator.

6. Senate not to adjourn more than two days.

7. shall choose its officers and establish its

rules.

8. shall try all impeachments.— Oaths.

—

Limitation of sentence.

9. quorum.

Sectiox 3.

Article
1. Keprcsentation of the people.

2. Representatives, by whom chosen.— Pro-
viso as to towns having' l(>ss than 150 rata-

ble polls.— Towns liable to fine, in case, &c.
— Expense of travelling to and from the

general court, how paid.

3. Qualifications of a representative.

4. Qualifications of a voter.

5. Representatives, when chosen.

6. House alone can impeach.

7. House to originate all money bills.

8. Not to adjourn more than two days.

9. Quorum.
10. House to judge of returns, &c., of its own

members ; to choose its oflTiccrs and estab-

lish its rules, <tc.— May punish for certain

oflences.— Privileges of members.
11. Governor and council may punish.— Gen-

eral limitations. — Trial may be by commit-
tee, or otherwise.

CHAPTER II.

Sectiox 1.

Article
1. Governor.— His title.

2. to be clioseu annually.— Qualifications.

3. to be chosen by the peopk', by a majority

of votes.— How chosen, when no person
has a majority.

4. Power of governor, and of governor and
council.

5. Same subject.

6. Governor and council may adjourn general

court, in cases, &c., but not exceeding ninety

days.

7. Governor to be commander-in-chief.— Lim-
itation.

8. Governor and council may pardon offences,

except, &c.— But not before conviction.

9. All judicial oflicers, &c., how nominated
and appointed.

10. Militia officers, how elected.— How com-
missioned.— Major generals, how appointed

and commissioned.— Vacancies, how filled,

in case, &c.— Ofllcors, duly commissioned,
how removed.— Adjutants, &c., how ap-

pointed.— Organization of militia.

11. Money, how drawn from the treasury, ex-
cept, &c.

12. All public boards, &c., to make quarterly

returns.

13. Salary of g-Qvemor.-T- Salaries ofjustices of

Article
supreme judicial court.— Salaries to be en-

larged, if insufficient.

Section 2.

Article
1. Lieutenant governor; his title and qualifi-

cations— How chosen.
2. President of council.— Lieutenant gover-
nor a member of, except, &c.

3. Lieutenant governor to be acting governor,
in case, &c.

Section 3.

Article
1. Council.

2. Number; from whom and how chosen.

—

If senators become councillors their scats

to be vacated.

3. Rank of councillors.

4. No district to have more than two.
5. Register of council.

0. Council to exercise the power of governor,
in case, &c.

7. Elections may be adjourned, until, &c.

—

Order thereof.

Section 4.

Article
1. Secretary, &c., by whom and how chosen.
— Treasurer, ineligible for more tlian five

successive years.

2. Secretary to keep records, to attend the

governor and council, &c.

CHAPTER III.
Article

1. Tenure of all commissioned officers to be
expressed.— Judicial officers, to hold office

during good behavior, except, &c— But
may be removed on address.

2. Justices of supreme judicial court to give
opinions, when required.

3. .Justicesof the peace; tenure of their office.

4. Provisions for holding probate courts.

5. Provisions for determining causes of mar-
riage, divorce, &c.

CHAPTER IV.

Delegates to congress.

CHAPTER V.

Section 1.

Article
1. Harvard college.— Powers, privileges, &c.,

of the president and fellows, confirmed.
2. All gifts, grants, &c., confirmed.

3. Who shall be overseers.— Power of altera-

tion reserved to the legislature.

Section 2.

Duty of legislators and magistrates in all

future periods.

CHAPTER VL
Article

1. Oaths of allegiance and office, <tc.

2. Plurality of offices, prohibited to governor,
&e., except, &c.— Incompatible offices.

—

Bribery, &c., disqualify.

3. Value of money ascertained.— Property
qualifications may be increased.

4. Provisions respecting commissions.
5. Provisions respecting writs.

6. Continuation of former laws, except, &c.
7. Benefit of habeas corpus secured except, &c
8. The enacting style.

9. Officers of former government continued
until, &c.
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Article
10. Provision for revising constitution.

11. Provision for preserving and publishing

this constitution.

AMENDMENTS.
Article

1. Bill, &c., not approved within five days, not

to become a law, if legislature adjourn in the

moan time.

2. General court empowered to charter cities.

— Proviso.

3. Qualifications of voters for governor, lieu-

tenant governor, senators and representa-

tives.

4. Notaries public, how appointed and re-

moved. — Vacancies in the office of secretary

and treasurer, how filled, in case, &c.— Com-
missary general may be appointed, in case,

&c.— Militia officers, how removed.

5. Who may vote for captains and subalterns.

6. Oath to be taken by all officers ; or affirma-

tion in case, &c.

7. Tests abolished.

8. Incompatibility of offices.

9. Amendments to constitution, how made.
10. Commencement of political year ; and ter-

mination.— Meetings for choice ofgovernor,

lieutenant governor, &c., when to be held. —
May be adjourned.— Article, when to go
into operation.— Inconsistent provisions,

annulled.

11. Religious freedom established.

12. Census of ratable polls.— Representatives,

how apportioned.

13. Census of inhabitants— Senatorial dis-

Article
tricts.— Apportionment of representatives

and councillors.— Freehold as a qualifica-

tion for a seat in general court or council

not required.

14. Election by people to be by plurality.

15. Time of annual election of governor and
legislature.

10. Eight councillors, how chosen. — State to

be districtedi — Day and manner of election.

— Vacancies, how filled.— Organization of

government.
17. Election of secretary, treasurer, auditor,

and attorney o-eneral by the people.— Vacan-
cies, how filled.— To quali:y within ten

days.— Qualifications.

18. School money not to be applied for sectarian

schools.

19. Legislature to prescribe for election of

sheriffs, registers of probate, &c., by the

people.

20. Reading constitution in English and writ-

ing, necessary qualifications of voters.

—

Proviso.

21. Census of voters and inhabitants.— House
of representatives to consist of 240 members.
— Legislature to ajiportion, &c.— CiiialiJica-

tions of representatives, and number for

quorum.
22. Census of voters and inhabitants Senate

to consist of 40 members.— Senatorial dis-

tricts.— Qualifications of senators, and num-
ber for quorum.

23. Residence of two years required of natural-

ized citizens to entitle to suffrage, or make
eligible to office.

PREAMBLE.

The end of the institution, maintenance and administration of gov- Objects of goy-

emment, is to secure the existence of the body politic, to protect it,
e™™*^"^*-

and to furnish the individuals who compose it, with the power of enjoy-

ing in safety and tranquillity, their natural rights, and the blessings of
life : and Avhenever these great objects are not obtained, the people have
a right to alter the government, and to take measures necessary for their

safety, prosperity and happiness.

The body politic is formed by a voluntaiy association of individuals: Body politic,

it is a social compact, by which the whole people covenants with each
itT na°iwe!^"

citizen, and each citizen with the whole people, that all shall be governed
by certain laws for the common good. It is the duty of the people,
therefore, in framing a constitution of government, to provide for an
equitable mode of making laws, as well as for an impartial interpreta-

tion, and a faithful execution of them ; that every man may, at all times,

find his security in them.
We, therefore, the people of Massachusetts, acknoAvledging, witli

grateful hearts, the goodness of the great Legislator of the universe, in

affording us, in the course of his providence, an opportunity, deliberately
and peaceably, without fraud, violence or surprise, of entering into an
original, explicit, and solemn compact with each other ; and of forming
a new constitution of civil government, for ourselves and posterity ; and
devoutly imploring His direction in so interesting a design, do agree
ujpon, ordain and establish, the following Declaration of Bights, and
p'rame of Government, as the Constitution of the Commonwealth
OF Massachusetts.

2
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PAET THE FIRST.

A Declaration of the Hights of the Inhabitants of the Commonwealth
of Massachusetts.

Equality and
natural rights
of all men.

Eight and duty
of public reli-

gious worship.

Protection
therein.
2 Cash. IM.

Amendment,
Art. XI. substi-
tuted for this.

Legislature em-
powered to
compel provis-
ion for public
worship

;

and to enjoin at-

tendance there-
on.

Exclusive ri^ht
of electing reli-

gious teachers
secured.

Option as to
whom parochial
taxes may be
paid, unless, &c.

All denomina-
tions equally
protected.
Subordination
of one sect to
another prohib-
ited.

Right of self-

government se-

cured.

Accountability
of all officers,

&c.

Services render-
ed to the public
being the only
title to i)eculiar

privileges, he-
reditary offices

are absurd and
unnatural.

Art. I. All men are» born free and equal, and have certain natural,

essential, and unalienable rights; among which maybe reckoned the

right of enjoying and defending their lives and liberties; that of acquir-

ing, possessing, and protecting jiroperty ; in fine, that of seeking and
obtaining their safety and happiness.

II. It is the right as well as the duty of all men in society, pub-
licly, and at stated seasons to worship the Supreme Being, the great

Creator and Preserver of the universe. And no subject shall be hurt,

molested, or restrained, in his person, liberty, or estate, for Avorshipping

God in the manner and season most agreeable to the dictates of his

own conscience ; or for his religious jjrofession or sentiments
;
provided

he doth not disturb the i^ublic peace, or obstruct others in their religious

worship.

[III. As the happiness of a people, and the good order and preservation of civil

government, essentially depend upon piety, religion and morality ; and as these cannot
be generally diffused through a community, but by the institution of the public wor-
ship of God, and of public instructions in piety, religion and morality : Therefore, to

promote their happiness and to secure the good order and preservation of their gov-
ernment, the people of this commonwealth have a right to invest their legislature with
power to authorize and require, and the legislature shall, from time to time, authorize

and require, the several towns, parishes, precincts, and other bodies politic, or religious

societies, to make suitable provii>ion at their own expense, for the institution of the

public worship of God, and for the support and maintenance of public protestant

teachers of piety, religion and morality, in all cases where such provision shall not be
made voluntarily.

And the people of this commonwealth have also a right to, and do, invest their legis-

lature with authority to enjoin upon all the subjects an attendance upon the instruc-

tions of the public teachers aforesaid, at stated times and seasons, if there be any on
whose instructions they can conscientiously and conveniently attend.

Provided notwithstanding, that the several towns, parishes, precincts, and other

bodies politic, or religious societies, shall, at all times, have the exclusive right of elect-

ing their public teachers, and of contracting with them for their support and mainte-
nance.

And all moneys, paid by the subject to the support of public worship, and of the

public teachers aforesaid, shall, if he require it, be uniformly applied to the support of

the public teacher or teachers of his own religious sect or denomination, provided there

be any on whose instructions he attends ; otherwise it may be paid towards the support

of the teacher or teachers of the parish or precinct in which the said moneys are raised.

And every denomination of christians, demeaning themselves peaceably, and as good
subjects of the commonwealth, shall be equally luider the protection of the law : and
no subordination of any one sect or denomination to another shall ever be established

by law.]

IV. The people of this commonwealth have the sole and exclusive

right of governing themselves, as a free, sovereign and independent

state ; and do, and forever hereafter shall, exercise and enjoy every

power, jurisdiction, and right, which is not, or may not hereafter, be by
them expressly delegated to the United States of America, in Congress

assembled.

V. All power residing originally in the people, and being derived

from them, the several magistrates and officers of government, vested

with authority, whether legislative, executive, or judicial, are their sub-

stitutes and agents, and are at all times accountable to them.

VI. No man, nor cor})oration, or association of men, have any other

title to obtain advantages, or particular and exclusive privileges, distinct

from those of the community, than what arises from the consideration

of services rendered to the public ; and this title being in nature neither

hereditary, nor transmissible to children, or descendants, or relations by
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bloofl, the idea of a man born a magistrate, lawgiver, or judge, is absurd

and unnatural.

VII. Government is instituted for the common good ; for the pro- Objects of gov-

tection, safety, prosperity and happiness of the people ; and not for the ofpeople to ni*

profit, honor,"'or private interest of any one man, thmilv or class of men : ^{j*^^*° '^°''

Therefore the people alone have an incontestable, unalienable, and inde-

feasible right to institute government ; and to reform, alter, or totally

change the same, when their protection, safety, prosperity and happiness

require it.

VIII. In order to prevent those, who are vested with authority, from Kigut of people

becoming oppressors, the people have a right, at such periods and in tto^iu offi'ce^''"

such manner as they shall establish by their frame of government, to

cause their public officers to return to private life ; and to fill up vacant

places by certain and regular elections and appointments.

IX. All elections ought to be free ; and all the inhabitants of this All, having the

commonwealth, having such qualifications as they shall establish by pl-eUribed!"^

their frame of government, have an equal right to elect officers, and to
^^"offiJe.''"^™^

be elected, for public employments.

X. Each individual of the society has a right to be protected by it Right of protcc-

in the enjoyment of his life, liberty and property, according to standing c'o"utdbution^
°^

laws. He is obliged, consequently, to contribute his share to the expense
fj?/^'^i'^*^f^\,^j|.

of this protection; to give his personal service, or an equivalent, when ed on cousent.

necessary : but no part of the property of any individual, can, with i P^^- ^In-

justice, be taken from him, or applied to public uses, without his own 12 Pick, isi, 407.

consent, or that of the representative body of- the people. In fine, the 03 pick! 300.

people of this commonwealth are not controllable by any other laws ^ umy, 474.

than those to Avhich their constitutional representative body have given
p,.i'.'Je proper-

their consent. And Avhenever the public exigencies require, that the ty-aot to be ta-

property of any individual should be appropriated to public uses, he uses without!'

shall receive a reasonable compensation therefor. '^''*

XI. Everv subiect of the commonwealth ought to find a certain Remedies by re-111' ,iii J.' ^^ • •'~ • 1 • 1 course to the
remedy, by having recourse to the laws, lor all mjuries or wrongs which law, to be free,

he may receive in his person, property, or character. He ought to obtain ""^^'jl**
^^'^

right and justice freely, and without being obliged to purchase it; com-
pletely, and without any denial

;
promptly, and without delay ; con-

formably to the laws.

• XII. No subject shall be held to answer for any crimes or olFence, Prosecutions

until the same is fully and plainly, substantially and formally, described s^flck. 2V1.

to him; or be compelled to accuse, or furnish evidence against himself
.!j pjjj}^' g^.^

And every subject shall have a right to produce all proofs, that may be 2Mct. :«).

'

favorable to him ; to meet the witnesses against him face to face, and to
I '^^^'^ \-^_

be fully heard in his defence by himself, or his counsel, at his election.

And no subject shall be ai-rested, imprisoned, despoiled, or deprived of

his pro]>erty, immunities, or privileges, put out of the protection of the

law, exiled, or deprived of his life, liberty, or estate, but by the judgment
of his peers, or the law of the land.

And the legislature shall not make any law, that shall subject any Rig-ht to trial

person to a capital or infamous punishment, excepting for the govern- iiLi'caVc"'
e"-"

ment of the army and navy, without trial by jury. ^'-'^'^^ ^^

XIII. In criminal prosecutions, the verification of facts in the vicinity Crimes to be

where they happen, is one of the greatest securities of the life, liberty, canity'
^^ *'''"'

and property of the citizen.

XIV. Every subject has a right to be secure from all unreasonalile Riarht of search

searches, and seizures, of his person, his houses, his papers, and all his '"lated!^"'^''

^^"'

possessions. All warrants, therefore, are contrary to this right, if the Const, u. s.,

cause or foundation of them be not previously supported by oath or Art. iv.

affirmation, and if the order in the warrant to a civil officer, to make
^ pugfiffjob.

search in suspected places, or to arrest one or more suspected persons, 1 Gray, 1.

or to seize their property, be not accompanied with a special designation
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Right to trial

by jury sacred,
except, &c.
Const, of U. S.,

Amend't VII.
2 Pick. 382.

7 Pick. 306.

5 Gray, 144.

Liberty of the
press.

Rio'ht to keep
and bear arms.
Standing' armies
dangerous. Mil-
itary power
subordinate to
civil.

5 Gray, 121.

Moral qualiflca-

tions for office.

Moral obliga-
tions of lawgiv-
ers aud magis-
trates.

Rig-ht of people
to instruct rep-
resentatives
and petition le-

gislature.

Power to sus-
pend the laws
or their execu-
tion.

Freedom of de-
bate, &c., and
reason thereof.

Frequent ses-
sions, and ob-
jects thei-eof.

Taxationfound-
ed on consent.

Ex post fad

o

laws prohibited.

Legislature not
to convict of
treason, &e.
Excessive bail

or fines, and
cruel punish-
ments prohibit-
ed.
5 Gray, 482.

No soldier to be
quartered in any
house, unless,
&c.
Citizensexempt
from law-niur-

tial, unless, &c.

of the persons or objects of search, arrest, or seizure : and no warrant
ought to be issued but in cases, and with the formalities prescribed by
the laws.

Xy. In all controversies concerning property, and in all suits

between two or more persons, except in cases in which it has heretofore

been otherways used and practised, the parties have a right to a trial

by jury; and this method of procedure shall be held sacred, unless, in

causes arising on the high seas, and such as relate to mariners' wages,

the legislature shall hereafter find it necessary to alter it.

XVI. The liberty of the press is essential to the security of freedom in

a state : it ought not, therefore, to be restrained in this commonwealth.
XVII. The people have a right to keep and to bear arms for the

common defence. And as, in time of peace, armies are dangerous to

liberty, they ought not to be maintained without the consent of the

legislature ; and the military power shall always be held in an exact

subordination to the civil authority, and be governed by it.

XVIII. A frequent recurrence to the fundamental principles of the

constitution, and a constant adherence to those of piety, justice, mod-
eration, temperance, industry, and frugality, are absolutely necessary to

preserve the advantages of liberty, and to maintain a free government.
The people ought, consequently, to have a particular attention to all

those principles, in the choice of their officers and representatives : and
they have a light to require of their lawgiA'ers and magistrates, an exact

and constant observance of them, in the formation and execution of the

laws necessary for the good administration of the commonwealth.
XIX. The people have a right, in an orderly and peaceable manner,

to assemble to consult upon the common good : give instructions to their

repi-esentatives, and to request of the legislative body, by the way of

addresses, petitions, or remonstrances, redress of the wrongs done them,
and of the grievances they suffer.

XX. The power of suspending the laws, or the execution of the

laws, ought never to be exercised but by the legislature, or by authority

derived from it, to be exercised in such particular cases only as the

legislr.ture shall expressly provide for.

XXL The freedom of deliberation, speech and debate, in either

house of the legislature, is so essential to the rights of the people, that

it cannot be the foundation of any accusation or prosecution, action or

com])laint, in any other court or place whatsoever.

XXII. The legislature ought frequently to assemble for the redress

of grievances, for correcting, strengthening and confirming the laws,

and for making new laws, as the common good may require.

XXIII. No subsidy, charge, tax, impost, or duties, ought to be estab-

lished, fixed, laid, or levied, under any pretext whatsoever, without the

consent of tlie people or their representatives in the legislature.

XXIV. Laws made to punish for actions done before the existence

of such laws, and which have not been declared crimes by preceding

laws, are unjust, oppressive, and inconsistent with the fundamental prin-

ciples of a free government.
XXV. No subject ought, in any case, or in any time, to be declared

guilty of treason or felony by the legislature.

XXVI. No magistrate or court of law, shall demand excessive bail or

sureties, impose excessive fines, or inflict cruel or unusual punishments.

XXVII. In time of peace, no soldier ought to be quartered in any
house without the consent of the owner; and in time of war, such

quarters ought not to be made but by the civil magistrate, in a manner
ordained by the legislature.

XXVIII. No person can in any case be subjected to law-martial, or

to any penalties or pains, by virtue of that law, except those em]:)loyed

in the army or navy, and except the militia in actual service, but by
authority of the legislature.
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XXIX. It is essential to the preservation of the rights of every Judges of su-

individuai, his life, liberty, property and character, that there be an
i^oui"!"'"'''*'"'^

impartial interpretation of the laws, and administration of justice. It

is the right of every citizen to be tried by judges as free, impartial and

independent as the lot of humanity will admit. It is, therefore, not Tenure of tneir

only the best policy, but for the security of the rights of the people,
°^'^'^'

and of every citizen, that the judges of the supreme judicial court should

hold their offices as long as they behave themselves well ; and that

they should have honorable salaries ascertained and established by salaries.

standing laws.

XXX. In the government of this commonwealth, tlie legislative Separation of

department shall never exercise the executive and judicial powers, or ^ST anVi^ogls-'

either of them : the executive shall never exercise the legislative and latiw depa?t-

judicial powders, or either of them: the judicial shall never exercise the "cush.sr?.

legislative and executive powers, or either of them ; to the end it may
be a government of laws and not of men.

PART THE SECOND.

The Frame of Government.

The people, inhabiting the territoiy formerly called the Province of Title of body

Massachusetts Bay, do hereby solemnly and mutually agree with each Politic-

other, to form themselves into a free, sovereign, and independent body
politic, or state, by the name of The Commonwealth of Massachu-
setts. ',

*

CHAPTER I.

THE legislative power.

Section I. The General Court.

Art. I. The department of legislation shall be formed by two Lcsisiativo de-

branches, a Senate and House of Representatives ; each of which shall P'"*™'^'^^-

have a negative on the other.

The legislative body shall assemble every year on the last Wednesday in See amend-

May, and at such other times as they shall judge necessary ; and shall dis- "^•^"*''> ^'"t- ^•

solve and be dissolved on the day next preceding the said last Wednesday
in May ; and shall be styled. The General Court of Massachusetts.

II. No bill or resolve of the senate or house of representatives shall Governor's ve-

become a law, and have force as such, until it shall have been laid before *°"

the governor for his revisal ; and if he, upon such revision, approve

thereof he shall signify his approbation by signing the same. But if he

have any objection to the passing of such bill or resolve, he shall return

the same, together with his objections thereto, in writing, to the senate

or house of representatives, in whichsoever the same shall have origin-

ated ; who shall enter the objections sent down by the governor, at large,

on their records, and proceed to reconsider the said bill or resolve. But
if after such reconsideration, two-thirds of the said senate or house Bin may be

of representatives, shall, notwithstanding the said objections, agree to fhfrd'g'clPeadf

pass the same, it shall, together with the objections, be sent to the other iiouBe, notwith-

branch of the legislature, where it shall also be reconsidered, and jf
' ''^ '^^g-

approved by two-thirds of the members present, shall have the force of

a hnv : but in all such cases, the votes of both houses shall be deter-

mined by yeas and nays; and the names of the persons A^oting for, or

against, the said bill or resolve, shall be entered upon the pubUc records

of the commonwealth.
2* 3



18 CONSTITUTION OF MASSACHUSETTS.

See amend-
ments, Art. I.

3 Mass. 507.

General court
may constitute
judicatories,
courts oi' rec-
ord, &c.

Courts, &c.,
may administer
oaths.

General court
may enact laws,
&c.,

not repugnant
to the constitu-
tion;

may provide for
the election or
appointment of
officers ;

prescribe their
duties

;

impose taxes,

duties and ex-
cises,

to be disposed
of for defence,
protection, &c.

Valuation of es-

tates once in ten
years, at least,

while, &c.

And in order to prevent unnecessary delays, if any bill or resolve

shall not be returned by the governor within five days after it shall have
been presented, the same shall have the force of a law.

III. The general court shall forever have full power and authority

to erect and constitute judicatories and courts of record, or other courts,

to be held in the name of the commonwealth, for the hearing, trying,

and determining of all manner of crimes, offences, pleas, processes,

plaints, actions, mattere, causes and things, whatsoever, arising or hap-
pening within the commonwealth, or between or concerning persons
inhabiting, or residing, or brought Avithin the same : whether the same
be criminal or civil, or whether the said crimes be capital or not cajDital,

and Avhether the said pleas be real, personal, or mixed ; and for the
awarding and making out of execution thereupon. To which courts and
judicatories are hereby given and granted full power and authority, from
time to time, to administer oaths or affirmations, for the better discovery
of truth in any matter in controversy or depending before them.
IV. And further, full power and authority are hereby given and

granted to the said general court, from time to time to make, ordain,

and establish, all manner of wholesome and reasonable orders, laws,

statutes, and ordinances, directions and instructions, either with penal-

ties or Avithout ; so as the same be not repugnant or contrary to this

constitution, as they shall judge to be for the good and welfare of this

commonwealth, and for the goA'crnment and ordering thereof, and of
the subjects of the same, and for the necessary supj^ort and defence of
the government thereof; and to name and settle annually, or ]:)roA"ide

by fixed laAA's, for the naming and settling all civil officers AA'ithin the
said commouAvealth ; the election and constitution of AA'hom are not
hereafter in this form of goA'ernment otherAvise provided for; and to set

forth the scA'eral duties, poAvers and limits, of the scA^eral civil and mili-

tary officers of this commonAvealth, and the forms of such oaths or

affirmations as shall be respectively administered unto them for the
execution of their several offices and places, so as the same be not
repugnant or contrary to this constitution ; and to impose and levy pro-

portional and i-casonable assessments, rates and taxes, upon all the
inhabitants of, ami jiersons resident, and estates lying, Avithin the said

commoiiAvealtL^ and also to impose, and IcA^y, reasonable duties and
excises, upon any produce, goods, wares, merchandise, and commodities,
AvhatsoeA'er, brought into, produced, manufactured, or being AA'ithin the
same ; to be issued and disposed of by Avarrant, under the hand of the
governor of this commouAvealth for the time being, AA'ith the advice and
consent of the council, for the public service, in the necessary defence
and support of the gOA'ernment of the said commonAvealth, and the pro-

tection and preservation of the subjects thereof, according to such acts

as are or shall be in force within the same.
And Avhile the public charges of government, or any part thereof,

shall be assessed on polls and estates, in the manner that has hitherto

been ]iractised, in order that such assessments may be made with equal-

ity, there shall be a A-aluation of estates Avithin the commouAvealth,
taken anew once in every ten years at least, and as much oftener as the
general court shall order.

CHAPTER I.

Section II. Senate.

Senate, number I. There shall be annually elected, by the freeholders and other

whonfe'ieeted. inhabitants of this commouAvealth, qualified as in this constitution is

See amend- provided, forty jiersons to be councillors and senators for the year en-

xiiL and XVI. suing their election ; to be chosen by the inhabitants of the districts,
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into which the commonwealth may from time to time be divided

by the general court for that i)urpose : and the general court in assign-

ino- the*numbers to be elected by the respective districts, shall govern

themselves by the proportion of the public taxes paid by the said dis

tricts; and timely make known to the inhabitants of the common-

wealth, the limits of each district, and the number of councillors and

senators to be chosen therein; ]irovided, that the nuinber of such dis-

tricts shall never be less than thirteen ; and that no district be so large

as to entitle the same to choose more than six senators.

And the several counties in this commonwealth shall, until the Counties to be

general court shall determine it necessary to alter the said districts, be &^^"°*^' "'^^^'

districts for the choice of councillors and senators, (except that the
^;;^^f™*'X^-

counties of Dukes county and Nantucket shall form one district for that xiii.iliid xxii.

purpose) and shall elect the following number for councillors and sen-

ators, viz.:— Suffolk, six ; Essex, six ; "Middlesex, five ;
Hampshire, four;

Plymouth, three ; Barnstable, one ; Bristol, three ; York, two ;
Dukes

county and Nantucket, one ; Worcester, five ; Cumberland, one ;
Lin-

coln, one; Berkshire, two.

II. The senate shall be the first branch of the legislature ; and the Manner and

senators shall be chosen in the following manner, viz. : there shall be a luTgenatorr'

meeting on the first Monday in April, annually, forever, of the inhab-
|^^X'ud"°""

itants ()f each town in the several counties of this commonwealth ; to be ments, Art. il.,

called by the selectmen, and Avarned in due course of law, at least seven xv^^^"
^^

days before the first Monday in April, for the purpose of electing per- See^amend-

sons to be senators and councillors; and at such meetings every male ni"/xx.,'and

inhabitant of twenty-one years of age and upwards, having a freehold xxiii.

estate within the comfnonwealth, of the annual income of three pounds,

or any estate of the value of sixty pounds, shall have a right to give in

his vote for the senators for the district of which he is an inhabitant.

And to remove all doubts concerning the meaning of the word " inhab- Word«inhabit-
„ ... .. ° 111T-1 1 'ii ant" defined.

itant ni this constitution, every person shall be considered as an inhab-

itant, for the purpose of electing and being elected into any ofiice, or

place within this state, in that town, district or plantation, where he

dwelleth, or hath his home.
The selectmen of the several towns shall preside at such meetings Selectmen to

impartially ; and shall receive the votes of all the inhabitants of such £liigs!
^^^

towns present and qualified to vote for senators, and shall sort and

count them in open town meeting, and in presence of the town clerk. Return ofvotes,

who shall make a fiiir record, in presence of the selectmen, and in open

town meeting, of the name of every person voted for, and of the

number of votes against his name : and a fair copy of this record shall

be attested by the selectmen and the town clerk, and shall be sealed

up, directed to the secretary of the commonwealth for the time being,

with a superscription, expressing the puii"»ort of the contents thereof,

and delivered by the town clerk of such towns, to the slieriff of the See amend-

county in which such town lies, thirty days at least before the last SiTx.'^*" '

Wednesday in May annually ; or it shall be delivered into the secre-

tary's ofiice seventeen days at least before the said last Wednesday in

May : and the sheriff of each county shall deliver all such certificates

by liim received, into the secretary's oftice, seventeen days before the

said last Wednesday in May.
And the inhabitants of i)lantations unincorporated, qualified as this inhabitants of

constitution provides, who are or shall be empowered and required to plantations?
"^"^

assess taxes upon themselves toward the supjiort of government, shall
i^'^gP^^^^vote

have the same privilege of voting for councillors and senators in the

]>lantations where they reside, as town inhabitants have in their respec-

tive towns ; and the plantation meetings for that purpose shall be held Plantation

annually on the same first Slonday in April, at such place in the plan- see^amlnd-

tations respectively, as the assessors thereof shall direct ; which assess- ments, Art. x.
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Assessors to ors sliall have like authority for notifying the electors, collecting and
noti y, &c.

returning the votes, as the selectmen and town clerks have in their sev-

eral towns, by this constitution. And all other persons living in places

unincorj^orated (qualified as aforesaid) who shall be assessed to the
support of government by the assessors of an adjacent town, shall have
the privilege of giving in their votes for councillors and senators, in the
town where they shall be assessed, and be notified of the place of meet-
ing by the selectmen of the town where they shall be assessed, for that

purpose, accordingly.

Governor and III. And that there may be a due convention of senators on the last

.wine and count Wednesday in May annually, the governor with five of the council, for
votes, and issue the time being, shall, as soon as may be, examine the returned copies of

See amend-' such records ; and fourteen days before the said day he shall issue his
ments, Art. X. gummous to such persons as shall appear to be chosen by a majority of

voters, to attend on that day, and take their seats accordingly : pro-

vided nevei'theless, that for the first year the said returned copies shall

be examined by the president and five of the council of the former con-

stitution of government ; and the said president shall, in like manner,
issue his summons to the persons so elected, that they may take their

seats as aforesaid.

Senate to be IV. The Senate shall be the final iudcre of the elections, returns and

elections'^ &c. of qualifications of their own members, as pointed out in the constitution
;

its own mem- and shall, on the said last Wednesday in May annually, determine and
See amend- declare who are elected by each district, to be senators by a majority

ancTxiv
'^*' ^ ^^ votes ; and in case there shall not appear to be the full number of sena-

tors returned elected by a majority of votes for any district, the defi-

Vacancies, how ciency shall be supplied in the following manner, viz. : The members of
° the house of representatives, and such senators as shall be declared

elected, shall take the names of such persons as shall be found to have
the highest number of votes in such district, and not elected, amount-
ing to twice the number of senators wanting, if there be so many voted
for; and out of these shall elect by ballot a number of senators suflUcient

to fill up the vacancies in such district ; and in this manner all such
vacancies shall be filled up in every district of the commonwealth ; and
in like manner all vacancies in the senate, arising by death, removal out
of the state, or otherwise, shall be sujDj^lied as soon as may be, after such
vacancies shall happen.

Qualifications V. Provided nevertheless, that no person shall be capable of being

Sceamend-'^"
©lectcd as a Senator, who is ''not seised in his own right of a freehold,

ments, Art. within this Commonwealth, of the value of three hundred pounds at
'^^

' least, or possessed of personal estate to the value of six hundred pounds
at least, or of both to the amount of the same sum, and who has not
been an inhabitant of this commonwealth for the space of five years

immediately preceding his election, and at the time of his election, he
shall be an inhabitant in the district for Avhich he shall be chosen.

Senate not to VI. The Senate shall have power to adjourn themselves, provided

tiian"two"davs. ^^^^^^ adjournments do not exceed two days at a time.

Shall choose its VII. The Senate shall choose its own president, appoint its own oflS-

"'Ji'^rs and es- gers, and determine its own rules of proceedings.

Shall try all im- VIII. The Senate shall be a court with full authority to hear and
•i.chments. determine all impeachments made by the house of representatives,

against any officer or ofiicers of the commonwealth, for misconduct and
mal-administration in their offices. But previous to the trial of every

Oath- impeachment the members of the senate shall respectively be sworn,
truly and impartially to try and determine the charge in question.

Limitation of according to evidence. Their judgment, however shall not extend
sentence. further than to removal from office and disqualification to hold or enjoy

any place of honor, trust, or profit, under this commonwealth : but the



CONSTITUTION OF MASSACIIUSETTS. 21

party so convicted, shall be, nevei-theless, liable to indictment, trial, judg-

ment, and punishment, according to the laws of the land.
^ Quorum.

IX. Not less than sixteen members of the senate shall constitute a See amend-
n -I

• 1 • ments, Art.
quorum for domg busmess. xxii.

CHAPTER I.

Section III. House of Jiepresentatives.

I. There shall be, in the legislature of this commonwealth, a repre- Representation

sentation of the people, annually elected, and founded upon the prin- "* ^^'^ people.

ciple of equality.

II. And in order to provide for a representation of the citizens of Representa.

this commonwealth, founded upon the principle of equality, every cor- chosen.^
whom

norate town containing one hundred and fifty ratable polls, may elect See amend-
^

, ,.
*^

, , X • • %.! 1 1 1 meiits,Art XII.,
one representative; every corporate town containing three hundred xiii., and xxi!

and seventy-five ratable polls, may elect two representatives ; every

corporate town containing six hundred ratable polls, may elect three

representatives ; and proceeding in that manner, making two hundred
and twenty-five ratable polls, the mean increasing number for every
additional representative.

Provided nevertheless, that each town now incorporated, not hav- Proviso as to

ing one hundred and fifty ratable polls, may elect one representative
; losl'^^tiian^^o

but no place shall hereafter be incorporated with the privilege of elect- ratable poUs.

ing a representative, unless there are within the same one hundred and.

fifty ratable polls.

And the house of representatives shall have power from time to Towns liable to

time to impose fines upon suph towns as shall neglect to choose and fi"e.m>-case,&c.

return members to the same, agreeably to this constitution.

The expenses of travelling to the general assembly, and returning Expense of

home, once in every session, and no more, shall be paid by the gov- amj *^jv^"f ^^
ernraent, out of the public treasury, to every member who shall attend p "rai court,

as seasonably as he can, in the judgment of the house, and does not
""^''p^'^-

depart without leave.

III. Every member of the house of representatives shall be chosen Qualifications

by written votes ; and for one year at least next preceding his election, °[^^
representa-

shall have been an inhabitant of, and have been seised in his own right See amend-

of a freehold of the value of one hundred pounds within the town"he xiiif,':av.,
shall be chosen to represent, or any ratable estate to the value of two ^^'^ -^^i-

hundred pounds ; and he shall cease to represent the said town, imme-
diately on his ceasing to be qualified as aforesaid.

IV. Every male person, being twenty-one years of age, and resident Qualifications

in any particular town in this commonwealth for the sp'ace of one year gfa voter.

i T 1 • />iiT , • ,
^

rT . See amend-
next preceding, having a freehold estate withm the same town, of the ments, Art. iii.

annual income of three pounds, or any estate of the value of sixty
xx.,andxxni.

pounds, shall have a right to vote in the choice of a representative, or
representatives for the said town.

V. The members of the house of representatives shall be chosen Representa-

annually in the month of May, ten days at least before the last Wednes- ciSny^lee
day of that month. amendments,

YI. The house of representatives shall be the gi-and inquest of this Hous^'aron^^'
commonwealth

; and all impeachments made by them, shall be heard ^an impeach,

and tried by the senate.

VII. All money bills shall originate in the house of representatives ; House to origi-

but the senate may propose or concur with amendments, as on other {]'?,*j°
-'•^^ ^""'''y

bills.
'

VIII. The house of representatives shall have power to adjourn xot to a-ijourn

themselves; provided such adjournment shall not exceed two day's at a days!
"'''" *" "^

time.
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Quorum.
See amend-
ments, Art.
XXI.
House to judge
of returns, &c.,
of its own mem-
bers ; to choose
its officers and
establish its

rules, &c.
May punish for
certain ollences.

Privileges of
members.

Governor and
council may
punish.
General limita-
tion.

Trial may be
by committee,
or otherwise.

IX. Not less than sixty members of the house of representatives,

shall constitute a quorum for doing business.

X. The house of representatives shall be the judge of the returns,

elections, and qualifications of its own members, as pointed out in the
constitution ; shall choose their own speaker ; appoint their own officers,

and settle the rules and orders of proceeding in their own house. They
shall have authority to punish by imprisonment, every person, not a
member, who shall be guilty of disrespect to the house, by any disor-

derly, or contemptuous behavior, in its presence ; or Avho, in the town
where the general court is sitting, and during the time of its sitting, shall

threaten harm to the body or estate of any of its members, for any thing
said or done in the house; or who shall assault any of them therefor;

or Avho shall assault, or arrest, any Avitness, or other person, ordered to

attend the house, in his way in going or returning; or who shall rescue
any person arrested by the order of the house.

And no member of the house of repi-esentatives shall be arrested, or

held to bail on mean process, during his going unto, returning from, or
his attending the general assembly.

XI. The senate shall have the same powers in the like cases ; and
the governor and council shall have the same authority to punish in

like cases : provided that no imprisonment on the warrant or order
of the governor, council, senate, or house of representatives, for either of
the above described oifences, be for a term exceeding thirty days.

And the senate and house of representatives may try, and determine,
all cases where their rights and privileges are concerned, and which, by
the constitution, they have authority to try and determine, by commit-
tees of their own members, or in such other way as they may respec-

tively think best.

CHAPTER II.

Governor.

His title.

To be chosen
annually.
Qualifications.

See Amend-
ments, Art.
VII.
By whom cho-
sen, if he have a
majority of
votes.

See amend-
ments, Art. II.,

X., XIV., and
XV.

EXECUTIVE POWER.

Section I. Governor.

I. There shall be a supreme executive magistrate, who shall be
styled—The Governor of the Commonw^ealth of Massachusetts;
and whose title shall be— His Excellency.

II. The governor shall be chosen annually; and no person shall be
eligible to this office, unless at the time of his election, he shall have
been an inhabitant of this commonAvealtli for seven years next preced-

ing; and unless he shall at the same time, be seised in his own right, of a

freehold, Avithin the commonwealth of the value of one thousand pounds;
and unless he shall declare himself to be of the christian religion.

III. Those persons Avho shall be qualified to vote for senators and
representatives Mdthin the several toAvns of this commonwealth, shall,

at a meeting to be called for that purpose, on the first Monday of April

annually, give in their votes for a governor, to the selectmen, who shall

preside at such meetings ; and the town clerk, in the presence and Avith

the assistance of the selectmen, shall, in open town meeting, sort and
count the Azotes, and form a list of the persons A'oted for, with the num-
ber of A'otes for each person against his name ; and shall make a fair

record of the same in the toAvn books, and a public declaration thereof

in the said meeting ; and shall, in the presence of the inhabitants,

seal up copies of the said list, attested by him and the selectmen, and
transmit the same to the sheriff of the county, thirty days at least

before the last Wednesday in May ; and the sheriff shall transmit the

same to the secretary's office, seventeen days at least before the said

last Wednesday in May ; or the selectmen may cause returns of the

same to be made to the office of the secretary of the commomvealth,
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seventeen days at least before the said day ; and the secretary shall lay

the same before the senate and the house of re})resentatives, on the last

Wednesday in May, to be by them examined ; and in case of an election

by a majority of all the votes returned, the choice shall be by them

declared and iniblished ; but if no person shall have a majority of votes,

the house of representatives shall, by ballot, elect two out of four per- How chosen,

sons who had the highest number of votes, if so many shall have been Ls*"" majority!'

voted for, but, if otherwise, out of the number voted for ; and make

return to the senate of the two persons so elected ; on which the senate

shall proceed, by ballot, to elect one, who shall be declared governor.

IV. The governor shall have authority from time to time, at his Power of gov-

discretion, to assemble and call together the councillors of this com- ["vernor'lnd

monwealth for the time being ; and the governor with the said council- council,

lors, or five of them at least, shall, and may, from time to time, hold and

keep a council, for the ordering and directing the affairs of the com-

monwealth, agreeably to the constitution and the laws of the land.

V. The o-overnor, with advice of council, shall have full power and Same subject,

authority, during the session of the general coui-t to adjourn or pro-

rogue the same to any time the two houses shall desire ; and to dissolve

the same on the day next preceding the last Wednesday in May ; and, See amend-

in the recess of the said court, to prorogue the same from time to time, ™'^'^*^' ^^^- ^•

not exceeding ninety days in any one recess ; and to call it together

sooner than the time to Avhich it may be adjourned or prorogued, if the

welfire of the commonwealth shall require the same ; and in case of

any infectious distemper prevailing in the place where the said court is

next at any time to convene, or any other cause happening whereby

danger may arise to the health or lives of the members from their

attendance, he may direct the session to be held at some other, the most

convenient place within the state.

And the governor shall dissolve the said general court on the day See amend-

next preceding the last Wednesday in May. ^^"^ ^'

VI. In cases of disagreement between the two houses, with regard Governor and

to the necessity, expediency or time of adjournment or prorogation, jXroth™|ener-

the governor, with advice of the council, shall have a right to adjourn
|'g*'°}J„t'JJore!^'

or prorogue the general court, not exceeding ninety days, as he shall ceeding ninety

determine the public good shall require. ^'^y^-

VII. The governor of this commonwealth, for the time being, shall Governor to be

be the commander-in-chief of the army and navy, and of all the military
chi^^^'^*^^'^""'"

forces of the state, by sea and land ; and shall have full power, by him-

selfj or by any commander, or other officer or officers, from time to time,

to train, instruct, exercise and gavern the militia and navy ; and, for

the special defence and safety of the commonwealth, to assemble in

martial array, and put in warlike posture, the inhabitants thereof, and
to lead and conduct them, and with them, to encounter, repel, resist,

expel and pursue, by force of arras, as well by sea as by land, within or

without the limits of this commonwealth, and also to kill, slay and
destroy, if necessary, and conquer, by all fitting ways, enterprises, and
means whatsoever, all and every such person and persons as shall,

at any time hereafter, in a hostile manner, attempt or enterprise the

destruction, invasion, detriment, or annoyance of this commonwealth

;

and to use and exercise, over the army and navy, and over the militia

in actual service, the laAv martial, in time of war or invasion, and also

in time of rebellion, declared by the legislature to exist, as occasion shall

necessarily require ; and to take and surprise by all Avays and means
whatsoever, all and every such person or persons, Avith their ships, arms,

ammunition and other goods, as shall, in a hostile manner, invade, or

attempt the invading, conquering, or annoying this commonwealth;
and that the governor be intrusted with all these and other powers,

incident to the offices of captain-general and commander-in-chief, and
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Money, how
drawn from the
treasury, ex-
cept, &c.

admiral, to be exercised agreeably to the rules and regulations of the
constitution, and the laws of the land, and not otherwise.

Provided, that the said governor shall not, at any time hereafter, by
virtue of any power by this constitution granted, or hereafter to be
granted to him by the legislature, transport any of the inhabitants of
this commonwealth, or oblige them to march out of the limits of the
same, without their free and voluntary consent, or the consent of the
general court ; except so far as may be necessary to march or transport
them by land or water, for the defence of such part of the state to
which they cannot otherwise conveniently have access.

VIII. The power of pardoning offences, except such as persons may
be convicted of before the senate by an impeachment of the house,
shall be in the governor, by and with the advice of coimcil ; but no
charter of pardon, granted by the governor, with advice of the council
before conviction, shall avail the party pleading the same, notwithstand-
ing any general or particular expressions contained therein, descriptive
of the offence or offences intended to be pardoned.

IX. All judicial officers, 'the attorney-general, the solicitor-general,

all sheriffs, coroners, and registers of probate, shall be nominated and
appointed by the governor, by and with the advice and consent of the
council ; and every such nomination shall be made by the governor, and
made at least seven days prior to such appointment.
X. The captains and subalterns of the militia, shall be elected by the

written votes of the train-band and alarm list of their respective com-
panies, of twenty-one years of age and upwards ; the field officers of
regiments shall be elected by the written votes of the captains and sub-
alterns of their res|>ective regiments : the brigadiers shall be elected, in

like manner, by the field officers of their respective brigades ; and such
officers, so elected, shall be commissioned by the governor, who shall

determine their rank.

The legislature shall, by standing laws, direct the time and manner
of convening the electors, and of collecting votes, and of certifying to

the governor, the officers elected.

The major-generals shall be appointed by the senate and house of
representatives, each having a negative upon the other; and be commis-
sioned by the governor.
And if the electors of brigadiers, field officers, captains or subalterns,

shall neglect or refuse to make such elections, after being duly notified,

according to the laws for the time being, then the governor, with advice
of council, shall appoint suitable persons to fill such offices.

And no officer, duly commissioned to command in the militia, shall

be removed from his office, but by the address of both houses to the
governor, or by fair trial in court martial, pursuant to the laws of the
commonwealth for the time being.

The commanding officers of regiments shall appoint their adjutants
and quartermasters; the brigadiers their brigade-majors; and the major-
generals their aids ; and the governor shall apjioint the adjutant-general.

The governor, Avith advice of council, shall appoint all officers of the
continental army, whom by the confederation of the United States it is

provided that this commonwealth shall appoint, as also all officers of
forts and garrisons.

The divisions of the militia into brigades, regiments and companies,
made in pursuance of the militia laws now in force, shall be considered
as the proper divisions of the militia of this commonwealth, until the
same shall be altered in pursuance of some future law.

XI. No moneys shall be issued out of the treasury of this common-
wealth, and disposed of (except such sums as may be appropriated for

the redemj^tion of bills of credit or treasurer's notes, or for the payment
of interest arising thereon) but by warrant under the hand of the gov-
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ernor for the time being, with the advice and consent of the council, for

the necessary defence and support of the commonwealth ; and for the

protection and preservation of the inhabitants thereof, agreeably to the

acts and resolves of the general court.

XII. All public boards, the commissary-general, all superintending All public

officers of public magazines and stores, belonging to this commonwealth, makequarterrr
and all commanding officers of forts and garrisons within the same, returns,

shall once in every three months, officially, and without requisition, and
at other times, when required by the governor, deliver to him an account
of all goods, stores, provisions, ammunition, cannon with their appendages,

and small arms with their accoutrements, and of all other public prop-

erty whatever under their care respectively ; distinguishing the quantity,

number, quality and kind of each, as particularly as may be ; together

with the condition of such forts and garrisons ; and the said commanding
officer shall exhibit to the governor, when required by him, true and
exact plans of such forts, and of the land and sea or harbor or harbors,

adjacent.

And the said boards, and all public officers, shall communicate to the
governor, as soon as may be after receiving the same, all letters, de-

spatches, and intelligences of a public nature, which shall be directed to

them respectively.

XIII. As the public good requires that the governor should not be Salary of g-ov-

under the undue influence of any of the members of the general court *^™*''"-

by a dependence on them for his support ; that he should in all cases,

act with freedom for the benefit of the public, that he should not have
his attention necessarily di^'el•ted from that object to his private con-
cerns— and that he should maintain the dignity of the commonwealth
in the character of its chief magistrate, it is necessary that he should
have an honorable stated salary, of a fixed and permanent value, amply
sufficient for those purposes, and established by standing laws : and it

shall be among the first acts of the general court, after the commence-
ment of this constitution, to establish such salary by law accordingly.

Permanent and honorable salaries shall also be established by law for Salaries ofjus-

the justices of the supreme judicial court. jidieifi w^rt™*'
And if it shall be found that any of the salaries aforesaid, so estab- Salaries to be

lished, are insufficient, they shall, from time to time be enlarged, as the Bufficfeut*^"^

general court shall judge proper.

CHAPTER II.

Section II. Lieuteyiant- Governor.

I. There shall be annually elected a lieutenant-governor of the Lieutenant-

commonwealth of Massachusetts, whose title shall be— His Honor
; |tkf"nd quaH-

and who shall be qualified, in point of religion, property, and residence flcations.

in the commonwealth, in the same manner with the governor : and the m«it^Artiii.,
day and manner of his election, and the qualifications of the electors,

xx'a^dxii'ii
shall be the same as are required in the election of a governor. The
return of the votes for this officer, and the declaration of his election, How chosen.

shall be in the same manner : and if no one person shall be found to
have a majority of all the votes returned, the vacancy shall be filled by
the senate and house of representatives, in the same manner as the
governor is to be elected, in case no one person shall have a majority
of the votes of the people to be governor.

II. The governor, and in his absence the lieutenant-governor, shall President of

be president of the council, but shall have no vote in council ; and the ijeutonant-

lieutcnant-governor shall always be a member of the council except g,'"^^""',,*
exwhen the chair of the governor shall be vacant. wpt! &c.°

' '''''

III. Whenever the chair of the governor shall be vacant, by reason Lieutenant-

3 4
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Council.
See amend-
ments, Art.
XVI.

governor to be of his death, 01* absence from the commonwealth, or otherwise, the

orfmcafe" &c? Heutenant-governor, for the time being, shall, during such vacancy, per-

form all the duties incumbent upon the governor, and shall have and
exercise all the jjowers and authorities, which by this constitution the

governor is vested with, when personally present.

CHAPTER II.

Section III. Council., and the Manner of settling Elections hy the

Legislature.

I. There shall be a couijcil for advising the governor in the ex-

ecutive part of the government, to consist of nine persons besides the

lieutenant-governor, whom the governor', for the time being, shall have
full power and authority, from time to time, at his discretion, to assemble

and call together. And the governor, with the said councillors, or five of

them at least, shall and may, from time to time, hold and kecji a council,

for the ordering and directing the afiairs of the commonwealth, accord-

ing to the laAvs of the land.

II. Nine councillors shall be annually chosen from among the per-

sons returned for councillors and senators, on the last Wednesday in

May, by the joint ballot of the senators and representatives assembled
in one room : and in case there shall not be found upon the first choice,

the whole number of nine persons who will accept a seat in the council,

the deficiency shall be made up by the electors aforesaid from among
the people at large ; and the number of senators left shall constitute

the senate for the year. The seats of the persons thus elected from the

senate, and accepting the trust, shall be vacated in the senate.

III. The councillors, in the civil arrangements of the commonwealth,
shall have rank next after the lieutenant-governor.

IV. Not more than two councillors shall be chosen out of any one
district of this commonwealth.

V. The resolutions and advice of the council shall be recorded in a
register, and signed by the members present ; and this record may be
called for at any time by either house of the legislature ; and any
member of the council may insert his opinion, contrary to the resolution

of the majority.

VI. Whenever the office of the governor and lieutenant-goveraor

shall be vacant, by reason of death, absence, or otherwise, then the

council, or the major part of them, shall, during such vacancy, have full

power and authority to do, and execute, all and every such acts, matters

and things, as the governor or the lieutenant-governor might or could,

by virtue of this constitution, do or execute, if they, or either of them,
were personally present.

VII. And whereas the elections appointed to be made, by this con-

stitution, on the last Wednesday in May annually, by the two houses of

the legislature, may not be completed on that day, the said elections

may be adjourned from day to day vintil the same shall be completed.

And the order of elections shall be as follows : the vacancies in the

senate, if any, shall first be filled up ; the governor and lieutenant-gov-

ernor shall then be elected, provided there should be no choice of them
by the peo])le : and afterwards the two houses shall jH-oceed to the

election of the council.

CHAPTER II.

Number ; from
whom, ;in<l how
chosen.
See amend
ments, Art. X.,
XIII. and XVI.

If senators be-
come council-
lors, their scats
to be vacated.

Rank of coun-
cillors.

No district to
have more than
two.
Kogister of
council.

Council to exer-
cise the power
of governor, in

case, &c.

Elections may
be adjourned
until, &c.

Order thereof.

Section IV. Secretary., Treasurer., Commissary &c.

by^whom and' ^' "^^^ Secretary, treasurer and receiver-general, and the commis-
how chosen. sary-general, notaries public, and naval officers, shall be chosen an-
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nually, by joint ballot of the senators and representatives in one Seeamend-

rooni. And, that the citizens of this commonwealth may be assured, ^fcTxVn?'
^^'

from time to time, that the moneys remaining in the public treasury. Treasurer ineii-

upon the settlement and liquidation of the public accounts, are their
f^an mc'^ur

property, no man shall be eligible as treasurer and receiver-general more cessive years.

than live years successively.

II, The records of the commonwealth shall be kept in the office of Secretary to

the secretary, who may appoint his deputies, for whose conduct he shall to attend*the

'

be accountable, and he shall attend the governor and council, the senate governor and

and house of representatives, in person, or by his deputies, as they shall
'^°'^*'

' '*"

respectively require.

CHAPTER III.

JUDICIARY POWER.

I. The tenure, that all commission officers shall by law have in Tenure of all

their offices, shall be expressed in their respective commissions. All offle^s^^obTwc-
judicial officers, duly appointed, commissioned and sworn, shall hold pressed.

their offices during good behavior, excepting such concerning whom to hold office*^'^^

there is different provision made in this constitution : provided never- during good be-

theless, the governor, with consent of the council, may remove them &J.
' '

upon the address of both houses of the legislature. moved^on aV^
II. Each branch of the legislature, as well as the governor and dress.

council, shall have authority to require the opinions of the justices of preme^udLiai
the suijreme iudicial court, upon important questions of law, and upon coi^t to give

, '^ y ' J. i 1 7 1 opinions when
solemn occasions. required.

III. In order that the people may not suffer from the long continuance Justices of the

in place of any justice of the peace, who shall fail of discharging the of thelr^office!

important duties of his office with ability or fidelity, all commissions of
justices of the peace shall expire and become void, in the term of seven
years from their respective dates; and upon the expiration of any
commission, the same may, if necessary, be renewed, or another person
appointed, as shall most conduce to the well being of the commonwealth.

IV. The judges of probate of wills, and for granting letters of Provisions for

administration, shall hold their courts at such place or places, on fixed courts.^
^'^*^''^*^

days, as the convenience of the people shall require. And the legislature

shall from time to time, hereafter appoint stich times and places ; until

which ajipointments, the said courts shall be holden at the times and
places which the respective judges shall direct.

V. All causes of marriage, divorce, and alimony, and all appeals from Provisions for

the judges of probate shall be heard and determined by the governor c^s^^of iMr-
and council, until the legislature shall, by law, make other provision. rlage, divorce,

&c.

CHAPTER IV.

DELEGATES TO CONGRESS.

The delegates of this commonwealth to the congress of the United Delegates to

States, shall, some time in the month of June annually be elected by
the joint ballot of the senate and house of representatives, assembled
together in one room ; to serve in congress for one year, to commence
on the first Monday in November then next ensuing. They shall have
commissions under the hand of the governor, and the great seal of the
commonwealth ; but may be recalled at any time within the year, and
others chosen and commissioned, in the same manner, in their stead.

congress.
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CHAPTER V.

THE UNIVERSITY AT CAMBRIDGE, AND ENCOURAGEMENT OF LITERATURE &C.

Section I. The University.

Harvard Col- I. Whereas our wise and pious ancestors, so early as the year one
^^^" thousand six hundred and thirty-six, laid the foundation of Harvard

College, in which university many persons of great eminence have, by
the blessing of God, been initiated in those arts and sciences, which
qualified them for public employments, both in church and state : and
whereas the encouragement of arts and sciences, and all good literature,

tends to the honor of God, the advantage of the christian religion,

and the great benefit of this and the other United States of America,

—

Powers, privi- it is declared, that the President and Fellows of Harvard Col-

preBident'aQd
"^ LEGE, in their corporate capacity, and their successors in that capacity,

fellows, con- their officers and servants, shall have, hold, use, exercise and enjoy, all
^'^^ '

the powers, authorities, rights, Hberties, privileges, immunities and
fi-anchises, which they now have, or are entitled to have, hold, use,

exercise and enjoy : and the same are hereby ratified and confirmed
unto them, the said president and fellows of Harvard College, and to

their successors, and to their officers and servants, respectively, forever.

II. And whereas there have been at sundry times, by divers persons,

gifts, grants, devises of houses, lands, tenements, goods, chattels, lega-

cies and conveyances, heretofore made, either to Harvard College in

Cambridge, in New England, or to the president and fellows of Harvard
College, or to the said college, by some other description, under several

All gifts, charters, successively: it is declared, that all the said gifts, grants, devises,

I^med'
^^' *^°° legacies and conveyances, are hereby forever confirmed unto the presi-

dent and fellows of Harvard College, and to their successors in the

capacity aforesaid, according to the true intent and meaning of the

donor or donors, grantor or grantors, devisor or devisors,

III. And whereas, by an act of the general court of the colony of
Massachusetts Bay, passed in the year one thousand six hundred and
forty-two, the governor and deputy-governor, for the time being, and
all the magistrates of that jurisdiction, were, with the president, and a
number of the clergy in the said act described, constituted the over-

seers of Harvard College : and it being necessary, in this new constitu-

Who shall be tion of government to ascertain who shall be deemed successors to the

statutes^'
^^^^ governor, dej)uty-governor and magistrates: it is declared, that

1851, 224! the governor, lieutenant-governor, council and senate of this common-
wealth, are, and shall be deemed, their successors, who, with the presi-

dent of Harvard College, for the time being, together with the min-
isters of the congregational churches in the towns of Cambridge,
Watertown, Charlestown, Boston, Roxbury, and Dorchester, mentioned
in the said act, shall be, and hereby are, vested with all the powers and
authority belonging, or in any way appertaining to the overseers of

Power of altera- Harvard College; provided, that nothing herein shall be construed to

tbtfie^isiature."
pi'Gvcnt the legislature of this commonwealth from making such altera-

tions in the government of the said university, as shall be conducive to

its advantage, and the interest of the republic of letters, in r.s full a
manner as might have been done by the legislature of the late Prov-
ince of the Massachusetts Bay.

CHAPTER V.

Section II. The Encourageinent of Literature^ &c.

Duty of leps- Wisdom, and knowledge, as well as virtue, diffused generally among
gistrltee'ia aji'^ the body of the people, being necessary for the preservation of their
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rio-hts and liberties ; and as these depend on spreading the opportuni- ftiture periods,

ties and advantages of education in the various parts of the country, ni^!ii?™ Art.

and among the diiferent orders of the people, it shall be the duty of xviii.

leo-islatures and magistrates, in all future periods of this common-

wealth, to cherish the interests of hterature and the sciences, and all

seminaries of them; especially the university at Cambridge, public

schools and grammar schools in the towns ; to encourage private socie-

ties and public institutions, rewards and immunities, for the promo-

tion of ao-riculture, arts, sciences, commerce, trades, manufoctures, and

a natural history of the country; to countenance and inculcate the

principles of humanity and general benevolence, public and private

charity, industry and frugality, honesty and punctuality in their deal-

ings; sincerity, good humor, and all social aflections, and generous

sentiments among the people.

CHAPTER VI.

OATHS AND SUBSCKIPTTONS ; INCOMPATIBILITY OF AND EXCLUSION FROM
OFFICES; PECUNIARY QUALIFICATIONS ; COMMISSIONS; WRITS; CONFIRMA-

TION OF LAWS ; HABEAS CORPUS ; THE ENACTING STYLE ; CONTINUANCE OF

OFFICERS ; PROVISION FOR A FUTURE REVISAL OF THE CONSTITUTION, &C.

I. Any person chosen governor, lieutenant-governor, councillor, sena- Oaths, &c.

tor or representative, and accepting the trust, shall, before he proceed

to execute the duties of his place or office, make and subscribe the fol-

lowing declaration, viz.

:

I, A. B., do declare, that I believe the christian religion, and have a firm persuasion Abolished, see

of its truth ; and that I am seised and possessed, in my own right, of the property Mnenchrieuts,

required by the constitution as one qualification for the office or place to which I am
elected.

And the governor, lieutenant-governor, and councillors, shall make
and subsci'ibe the said declaration, in the presence of the two houses of
assembly ; and the senators and representatives first elected under this

constitution, before the president and five of the council of the former
constitution, and forever afterwards before the governor and council

for the time being.

And every person chosen to either of the places or offices aforesaid,

as also any person appointed or commissioned to any judicial, execu-
tive, military, or other office under the government, shall, before he
enters on the discharge of the business of his place or office, take and
subscribe the following declaration, and oaths or affirmations, viz.

:

["I, A. B., do truly and sincerely acknowledge, profess, testify and declare, that the Oath of allegi-

Commonwealth of Massachusetts is, and of right ought to be, a free, sovereign and ance, see siibsti-

independent state ; and I do swear, that I will bear true faith and allegiance to the ment'^Art. VI.
said commonwealth, and that I will defend the same against traitorous conspiracies

and all hostile attempts whatsoever ; and that I do renounce and abjure all allegiance,

subjection and obedience to the king, queen, or government of Great Britain, (as the

case may be) and every other foreign power whatsoever ; and that no foreign prince,

person, prelate, state or potentate, hath, or ought to have, any jurisdiction, superiority,

pre-eminence, authority, dispensing or other power, in any matter, civil, ecclesiastical

or spiritual, within this commonwealth, except the authoritj' and power which is or

may be vested by their constituents in the congress of the United States : and I do fur-

ther testify and declare, that no man or body of men hath or can have any right to

absolve or discharge me from the obligation of this oath, declaration, or affirmation

;

and that I do make this acknowledgment, profession, testimony, declaration, denial,

renunciation and abjuration, heartily and truly, according to the common meaning and
acceptation of the foregoing words, without any equivocation, mental evasion, or secret

reservation whatsoever. So help me, God."J
" I, A. B., do solemnly swear and affirm, that I will foithfully and Oath of office,

impartially discharge and perform all the duties incumbent on me as

, according to the best of my abilities and understanding,
agreeably to the rules and regulations of the constitution and the laws
of the commonwealth. So help me, God."
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Proviso.
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See amend-
ments, Art.
XIII.

Provisions re-

specting com-
missions.

Provided always, that when any person chosen or appointed as afore-

said, shall be of the denomination of the people called Quakers, and
shall decline taking the said oaths, he shall make his affirmation in the

foregoing form, and subscribe the same, omitting the words " I do
sicear^'' " and abjure,^'' " oath or," " and ahjuration^'' in the first oath

;

and in the second oath, the words " sioear and,''^ and in each of them
the words "aS'o help me, God;" subjoining instead therof, ^'This I do
under the pains and penalties of perjury

P

And the said oaths or affirmations shall be taken and subscribed by
the governor, lieutenant-governor, and councillors, before the president

of the senate, in the presence of the two houses of assembly ; and by
the senators and representatives first elected under this constitution,

before the president and five of the council of the former constitution
;

and forever afterwards before the governor and council for the time

being ; and by the residue of the officers aforesaid, before such persons

and in such manner as from time to time shall be prescribed by the

legislature.

II. No governor, lieutenant-governor, or judge of the supreme
judicial court, shall hold any other office or place, under the authority

of this commonwealth, except such as by this constitution they are

admitted to hold, saving that the judges of the said court may hold the

offices of justices of the peace through the state; nor shall they hold

any other place or office, or receive any pension or salary from any
other state or government or power whatever.

No person shall be capable of holding or exercising at the same time,

within this state more than one of the following offices, viz.: judge of

probate— sheriff— register of probate— or register of deeds; and
never more than any two offices which are to be held by appointment
of the governor, or the governor and council, or the senate, or the

house of representatives, or by the election of the people of the state

at large, or of the people of any county, military offices, and the offices

of justices of the peace excepted, shall be held by one person.

No person holding the office of judge of the supreme judicial court
— secretary— attorney-general— solicitor-general— treasurer or receiv-

er-general—judge of probate— commissary-general— president, pro-

fessor, or instructor of Harvard College— sheriff— clerk of the house
of re] iresentatives— register of probate— register of deeds— clerk of

the supreme judicial court— clerk of the inferior court of common
pleas— or officer of the customs, including in this description naval

officers— shall at the same time have a seat in the senate or house of

representatives ; but their being chosen or appointed to, and accepting

the same, shall operate as a resignation of their seat in the senate or

house of representatives ; and the place so vacated shall be filled up.

And the same rule shall take place in case any judge of the said

supreme judicial court, or judge of probate, shall accept a seat in coun-

cil ; or any councillor shall accept of either of those offices or places.

And no person shall ever be admitted to hold a seat in the legisla-

ture, or any office of trust or importance under the government of this

commonwealth, who shall, in the due course of law, have been
convicted of bribery or corrujDtion in obtaining an election or ap-

pointment.
III. In all cases where sums of money are mentioned in this consti-

tution, the value thereof shall be computed in silver, at six shillings

and eight pence per ounce ; and it shall be in the power of the legisla-

ture from time to time to increase such qualifications, as to property,

of the persons to be elected to offices, as the circumstances of the

commonwealth shall require.

IV. All commissions shall be in the name of the Commonwealth of

Massachusetts, signed by the governor and attested by the secretary or
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his deputy, and have the great seal of the commonwealth affixed

thereto.

V. All writs issuino" out of the clerk's office in any of the courts of Provisions re-

law, shall be in the name of the Commonwealth of Massachusetts; they l^'pfck^lol"*^"

shall be under the seal of the court from whence they issue; they shall 3 Met. 58.

bear test of the first justice of the court to which they shall be returna-
^^^'"^ '

ble, who is not a party, and be signed by the clerk of such court.

VI. All the laws which have heretofore been adopted, used and continuation of

approved in the Province, Colony or State of Massachusetts Bay, and ex"ept, &I^'

usually practised on in the courts of law, shall still remain and be in i Mass. 59.

full force, until altered or repealed by the legislature ; such parts only I iMckt'sotfaK!.

excepted as are repugnant to the rights and liberties contained in this
^"j^f^^J^^l^f'

"^•

constitution.

VII. The privilege and benefit of the writ of habeas corpus shall be Benefit of hnhe-

enjoyed in this commonwealth, in the most free, easy, cheap, expedi-
ed.'^exceptr&c.'^

tious and ample manner; and shall not be suspended by the legislature,

except upon the most urgent and pressing occasions, and for a limited

time, not exceeding twelve months.

VIII. The enacting style, in making and passing all acts, statutes and Tiie enacting

laws, shall be— " Be it enacted by the Senate and House of Represen- ^*^^®'

tatives in General Court assembled, and by the authority of the same."

IX. To the end there may be no failure of justice, or danger arise Officers of for-

to the commonwealth from a change of the form of government, all ment^contkiued

officers, civil and military, holding commissions under the government until, &c.

and people of Massachusetts Bay in New England, and all other offi-

cers of tl>e said government and people, at the time this constitution

shall take effect, shall have, hold, use, exercise and enjoy, all the powers
and authority to them granted or committed, until other persons shall

be appointed in their stead : and all courts of law shall proceed in the

execution of the business of tlieir respective departments ; and all the

executive and legislative officers, bodies and powers shall continue in

full force, in the enjoyment and exercise of all their trusts, employ-

ments and authority ; until the general court, and the supreme and
executive officers under this constitution, are designated and invested

with their respective trusts, powers and authority.

X. In order the more effectually to adhere to the principles of the Provision for

constitution, and to correct those violations which by any means may [u^ou"^
consti-

be made therein, as well as to form such alterations as from experience

shall be found necessary, the general court which shall be in the year

of our Lord one thousand seven hundred and ninety-five, shall issue

precepts to the selectmen of the several towns, and to the assessors of

the unincorporated plantations, directing them to convene the qualified

voters of their respective towns and plantations, for the purpose of

collecting their sentiments on the necessity or expediency of revising

the constitution, in order to amendments.
And if it shall appear, by the returns made, that two-thirds of the

qualified voters throughout the state, who shall assemble and vote in

consequence of the said precepts, are in favor of such revision or

amendment, the general court shall issue precepts, or direct them to be
issued from the secx-etary's office to the several towns to elect delegates

to meet in convention for the purpose aforesaid.

The said delegates to be chosen in the same manner and proportion
as their representatives in the second branch of the legislature are by
this constitution to be chosen.

XI. This form of government shall be enrolled on parchment, and Provision for

deposited in the secretary's office, and be a part of the laws of the
pj'iblishln^ thk

land ; and printed copies thereof shall be prefixed to the book con- constitution.

taining the laws of this commonwealth, in all future editions of the
said laws.
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ARTICLES OF AMENDMENT.

Bill, Ac. not ap-
proved within
five days,uotto
become a law, if

leg-islature ad-
journ in the
mean time.
3 Mass. 5G7.
See Const.,
Ch. 1, §1, art. 2.

General court
empowered to
charter cities.

Proviso.

QuaUiications
of voters for
governor, lieu-

tenant-govern-
or, senators and
representatives.
11 Pick. 538.

See amend-
ments, Art. XX.

Notaries public,
how appointed
and removed.

Vacancies in the
offices of secre-
tary and treas-

urer, how filled

in case, &c.
See amend-
ments. Art.
XVII.

Commissary-
general may be
appointed, in
case, &c.

Militia officers,

how removed.

Who may vote
for captains and
subalterns.

Article I. If any bill or resolve shall be objected to, and not approved
by the governor; and if the general court shall adjourn within five

days after the same shall have been laid before the governor for his

approbation, and thereby prevent his returning it with his objections,

as provided by the constitution, such bill or resolve shall not become a
law, nor have force as such.

Art. II. The general court shall have full power and authority to

erect and constitute municipal or city governments, in any coi-jiorate

town or towns in this commonwealth, and to grant to the inhabitants

thereof such powers, privileges and immunities, not repugnant to the
constitution as the general court shall deem necessary or expedient for

the regulation and government thereof and to prescribe the manner of
calling and holding public meetings of the inhabitants, in wards or
otherwise for the election of officers under the constitution, and the
manner of returning the votes given at such meetings. Provided, that
no such government shall be erected or constituted in any town not
containing twelve thousand inhabitants, nor unless it be with the con-
sent, and on the application of a majority of the inhabitants of such
town, present and voting thereon, pursuant to a vote at a meeting duly
warned and holden for that purpose. And provided also, that all by-
laws made by such municipal or city government shall be subject, at

all times to be annulled by the general court.

Art. III. Every male citizen of twenty-one years of age and up-
wards, (excepting paupers and pei-sons under guardianship) who shall

have resided within the commonwealth one year, and within the town
or district in which he may claim a right to vote, six calendar months
next preceding any election of governor, lieutenant-governor, senators
or representatives, and who shall have paid, by himself or his parent,

master or guardian, any state or county tax, which shall, within two
years next preceding such election, have been assessed upon him in

any town or district of this commonwealth; and also, every citizen

who shall be, by law, exempted from taxation, and who shall be, in all

other respects, qualified as above mentioned, shall have a right to vote
in such election of governor, lieutenant-governor, senators and repre-

sentatives; and no other person shall be entitled to vote in such
elections.

Art. IV. Notaries public shall be appointed by the governor in the
same manner as judicial officers are appointed, and shall hold their

offices during seven years, unless sooner removed by the governor with
the consent of the council, upon the address of both houses of the
legislature.

In case the office of secretary or treasurer of the commonwealth
shall become vacant from any cause during the recess of the general
court, the governor, with the advice and consent of the council, shall

nominate and appoint, under such regulations as may be prescribed by
law, a competent and suitable person to such vacant office, who shall

hold the same until a successor shall be appointed by the general
court.

Whenever the exigencies of the commonwealth shall require the ap-
pointment of a commissary-general, he shall be nominated, appointed and
commissioned in such manner as the legislature may, by law, prescribe.

All officers commissioned to command in the militia may be removed
from office in such manner as the legislature may, by law, prescribe.

Art. V. In the elections of captains and subalterns of the militia,

all the members of their respective companies, as well those under as

those above the age of twenty-one years, shall have a right to vote.
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Art. VI. Instead of the oath of allegiance prescribed by the consti- Oath to be taken

tution,'the following oath shall be taken and subscribed by every person see cw."""'
chosen or appointed to any office, civil or military under the govern- Chap. vi.Art.i.

ment of tliis commonwealth, before he shall enter on the duties of his

office, to wit :
—

" 1, A. B., do solemnly swear that I will bear true faith and allegiance

to the Commonwealth of Massachusetts, and will sujjport the constitu-

tion thereof So help me God."

Provided^ That when any person shall be of the denomination called or affirmation,

Quakers, and shall decline taking said oath, he shall make his affirmation
'"^caso, &c.

in the foregoing form, omitting the word "swear" and inserting instead

thereof the word "affirm ;" and omitting the words "So help me God,"

and subjoining, instead thereof, the words " This I do under the jjains

and penalties of perjury."

Art. VII. No oath, declaration o.r subscription, excepting the oath Tests aboiish-

prescribed in the preceding article and the oath of office, shall be re-
^'^'

quired of the governor, lieutenant-governor, councillors, senators or

representatives, to qualify them to perform the duties of their respective

otfices.

Art. VIII. No judge of any court of this commonwealth, (except incompatibility

the court of sessions) and no person holding any office under the au- °* offices.

thority of the United States (postmasters excepted) shall, at the same
time, hold the office of governor, lieutenant-governor, or councillor, or

have a seat in the senate or house of representatives of this common-
wealth ; and no judge of any court in this commonwealth (except the

court of sessions) nor the attorney-general, solicitor-general, county-
attorney, clerk of any court, sheriff, treasurer and receivei-general, regis-

^

ter of probate, nor register of deeds, shall continue to hold his said office

after being elected a member of the Congress of the United States, and
accepting that trust ; but the acceptance of such trust by any of the
officers aforesaid shall be deemed and taken to be a resignation of his

said office ; and judges of the courts of common pleas shall hold no other
office under the government of this commonwealth, the office of justice

of the peace and militia offices excepted.

Art. IX. If, at any time hereafter any specific and particular amend- Amendments to

ment or amendments to the constitution be proposed in the general howmade!"'
court, and agreed to by a majority of the senators and two thirds of the
members of the house of representatives present and voting thereon,
such ]>roposed amendment or amendments shall be entered on the jour-
nals of the two houses, with the yeas and nays taken thereon, and referred
to the general court then next to be chosen, and shall be published ; and
if, in the general court next chosen as aforesaid, such proposed amend-
ment or amendments shall be agreed to by a majority of the senators
and two-thirds of the members of the house of representatives present
and voting thereon ; then it shall be the duty of the general court to
submit such proposed amendment or amendments to the people ; and if

they shall be approved and ratified by a majority of the qualified voters
voting thereon, at meetings legally warned and holden for that purpose,
they shall become part of the constitution of this commonwealth.
Art. X. The political year shall begin on the first Wednesday of Commencement

January instead of the last Wednesday of May, and the general court «* political year,

shall assemble every year on the said first Wednesday of January, and
shall proceed at that session to make all the elections, and do all the
other acts which are by the constitution required to be made and done
at the session which has heretofore commenced on the last Wednesday
of May. And the general court shall be dissolved on the day next pre- and tcrmina-
ceding the first Wednesday of January, without any iiroclamation or ^'"'^•

other act of the governor. But nothing herein contained shall ]n-e\'ent
the general court fi-om assembUng at such other times as they shall

5
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portioned.

judge necessary, or when called together by the governor. The gov-
ernor, lieutenant-governor and couniallors, shall also hold their respec-
tive offices for one year next following the tirst Wednesday of January,
and until others are chosen and qualified in their stead.
The meeting for the choice of governor, lieutenant-governor, senators

and representatives shall be held on the second Monday of November
in every year; but meetings may be adjourned if necessary, for the
choice of representatives, to the next day, and again to the next suc-
ceeding day, but no further. But in case a second meeting shall be
necessary for the choice of representatives, such meetings shall be held
on the fourth Monday of the same month of November.

All the other provisions of the constitution respecting the elections
and proceedings of the members of the general court, or of any other
officers or persons whatever, that have reference to the last Wednesday
of May, as the commencement of the political year, shall be so far

altered as to have like reference to the first Wednesday of January.
This article shall go into operation on the first day of October next

following the day when the same shall be duly ratified and adopted as
an amendment of the constitution ; and the governor, lieutenant-gov-
ernor, counoillors, senators, representatives and all other state officers,

who are annually chosen, and who shall be chosen for the current year,

when the same shall go into operation, shall hold their respective offices

until the first Wednesday of January then next following, and until

others are chosen and qualified in their stead, and no longer. And the
first election of the governor, lieutenant-governor, senators and repi-esen-

tatives to be had in virtue of this article shall be had confoi-mably there-
unto, in the month of November following the day on which the same
shall be in force, and go into operation, pursuant to the foregoing pro-
vision.

All the ])rovisions of the existing constitution inconsistent with the
provisions herein contained are hereby wholly annulled.

Art. XI. Instead of the third article of the bill of rights, the follow-

ing modification and amendment thereof is substituted:—
"As the public worship of God and instructions in piety, religion and

morality, jiromote the hap])iness and prosperity of a people, and the
security of a republican government ; therefore, the several religious

societies of this commonwealth, whether corporate or unincorporate, at

any meeting legally warned and holden for that purpose, shall ever have
the right to elect their pastors or religious teachers, to contract with
them for their support, to raise money for erecting and re])airing houses
for public worslii]), for the maintenance of religious instruction, and for

the payment of necessary expenses : and all persons belonging to any
religious society shall be taken and held to be members, until they shall

file with the clerk of such society, a written notice, declaring the dissolu-

tion of their membership, and thenceforth shall not be liable for any
grant or contract, which may be thereafter made, or entered into by such
society : and all religious sects and denominations, demeaning them-
selves peaceably and as good citizens of the commonwealth, shall be
equally under the protection of the law ; and no subordination of any
one sect or denomination to another shall ever be established by law."

Art. XII. In order to provide for a rejiresentation of the citizens of
this commonwealth, founded ujion the principles of equality a census of
the ratable polls, in each city, town and district of the commonwealth, on
the first day of May, shall be taken and returned into the secretary's

office, in such manner as the legislature shall jirovide, within the month
of May, in the year of our Lord one thousand eight hundred and thirty-

seven, and in every tenth year thereafter, in the month of May, in man-
ner afoi'esaid, an<l each town or city having three hundred ratable polls

at the last preceding decennial census of polls, may elect one representa-
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tive, and for every foiir hunrlred and fifty ratable polls in addition to the

first tlirce hundred, one representative more.

Any town liaving less than three hundred ratable polls shall be rep- Towns having

resented thus: The whole number of ratable polls, at the last preceding
J5^f,,*j:,^;,^„=|?,',

decennial census of polls, shall be multiplied by ten, and the product how rc-prescat-

divided by three hundred, and such town may elect one representative

as many years Avithin ten years, as three hundred is contained in the

pi'oduct afoi'esaid.

Any city or town having ratable polls enough to elect one or more Tractions, how

representatives, with any number of polls beyond the necessary number, represented,

may be represented as to that surplus number by multiplying such sur-

plus number by ten and dividing the product by four hundred and fifty

;

and such city or town may elect one additional representative as many

years within the ten years as four hundred and fifty is contained in the

product aforesaid.

Any two or more of the several towns and districts may, by consent Towns may

of a majority of the legal voters present at a legal meeting, in each of
"e"tat"ve°di8?"

said towns and districts respectively called for that purpose, and held tricts.

previous to the first day of July in the year in which the decennial

census of polls shall be taken, form themselves into a representative dis-

trict, to continue until the next decennial census of polls, for the election

of a representative, or representatives, and such district shall have all

the rights, in regard to representation, which would belong to a town

containing the same number of ratable polls.

The governor and council shall ascertain and detei-mine within the The governor

months of July and August, in the year of our Lord one thousand eight d^t'erS'the

hundred and thirty-seven, according to the foregoing principles, the number of rep-
''

. 1.1 Y-. . 1 j.\.' T reseutatKves to
number of representatives, which each city, town and representative dis- whicii each

trict is entitled to elect, and the number of years within the period of town is entitled,

ten years then next ensuing, that each city, town, and representative

district may elect an additional representative, and where any town has

not a sufticient number of polls to elect a representative each year then

how many years within the ten years, such town may elect a represen-

tative, and the same shall be done once in ten years thereafter by the New apportion-

governor and council, and the number of ratable polls in each decennial ^uc"*i*nevery*^^

census of polls, shall determine the number of representatives, which ten years.

each city, town and representative district may elect as aforesaid, and
when the number of representatives to be elected by each city, town or

representative district is ascertained and determined as aforesaid, the

governor shall cause the same to be published forthwith for the informa-

tion of the people and that number shall remain fixed and unalterable

for the period of ten years.

All the provisions of the existing constitution inconsistent with the inconsistent

provisions herein contained, are hereby wholly annulled. nuned!*"^^
^^

Art. XIII. A census of the inhabitants of each city and town, on Census of in-

the first day of May, shall be taken, and returned into the secretary's tekenTn^mo,''®

oftice, on or before the last day of June, of the year one thousand eight
thpr^afte^ibr

^

hundred and forty, and of every tenth year thereafter, which census basis of appor-

shall determine the apportionment of senators and representatives for
gea°tor°*and

the term of ten years. representatives.

The several senatorial districts now existing, shall be permanent. Senatorial dis-

The senate shall consist of forty members ; and in the year one thousand pernianent*.'^

eight hundred and forty, and every tenth year thereafter, the governor See amrad-

and council shall assign the number of senators to be chosen in each xxii.'

district, according to the number of inhabitants in the same. But, in

all cases, at least one senator shall be assigned to each district.

The members of the house of representatives shall be apportioned in House of repre-

the following manner : Every toAvn or city containing twelve hundred apportixmcd.*"^^

inhabitants, may elect one representative ; and two thousand four hun- See amend-
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dred inhabitants shall be the mean increasing number which shall enti-

tle it to an additional representative.

EA^ery town containing less than twelve hundred inhabitants, shall be
entitled to elect a representative as many times, within ten years, as the
number one hundred and sixty is contained in the number of the inhab-

itants of said town. Such towns may also elect one representative for

the year in which the valuation of estates within the commonwealth,
shall be settled.

Any two or more of the several towns may, by consent of a mnjority
of the legal voters present at a legal meeting, in each of said towns
respectively, called for that purpose, and held before the first day of
August, in the year one thousand eight hundred and forty, and every
tenth year thereafter, form themselves into a re])resentative district, to

continue for the term of ten years ; and such district shall have all the
rights in regard to representation, which would belong to a town con-

taining the same number of inhabitants.

The number of inhabitants which shall entitle a town to elect one
representative, and the mean increasing number, which shall entitle a
town or city to elect more than one, and also the number by which the
population of towns, not entitled to a representative every year is to be
divided, shall be increased respectively, by one-tenth of the numbers above
mentioned, whenever the population of the commonwealth shall have
increased to seven hundred and seventy thousand, and for every addi-

tional increase of seventy thousand inhabitants, the same addition of one-

tenth shall be made respectively to the said numbers above mentioned.
In the year of each decennial census, the governor and council shall,

before the first day of September, apportion the number of i-epresenta-

tives which each city, town, and representative district is entitled to

elect, and ascertain how many years within ten years, any town may
elect a representative, which is not entitled to elect one every year

;

and the governor shall cause the same to be published forthwith.

Nine councillors shall be annually chosen from among the people at

large, on the first Wednesday of January, or as soon thereafter as may
be, by the joint ballot of the senators and representatives assembled in

one room, who shall, as soon as may be, in like manner, fill up any
vacancies that may happen in the council, by death, resignation or

(Otherwise. No person shall be elected a councillor, who has not been
an inhabitant of this commonwealth for the term of five years imme-
diately preceding his election ; and not more than one councillor shall

be chosen from any one senatorial district in the commonwealth.
No j^ossession of a fi-eehold or of any other estate shall be required

as a qualification for holding a seat in either branch of the general court,

or in the executive council.

Art. XIV. In all elections of civil officers by the people of this

commonwealth, whose election is provided for by the constitution, the

person having the highest number of votes shall be deemed and declared

to be elected.

Art. XV. The meeting for the choice of governor, lieutenant-gov-

ernor, senators and representatives, shall be held on the Tuesday next
after the first Monday in November, annually ; but in case of a failure

to elect representatives on that day, a second meeting shall be holden
for that purpose on the fourth Monday of the same month of November.
Art. XVI. Eight councillors shall be annually chosen by the inhab-

itants of this commonwealth, qualified to vote for governor. The elec-

tion of councillors shall be determined by the same rule that is required

in the election of governor. The legislature, at its first session after this

amendment shall have been adopted, and at its first session after the

next state census shall have been taken, and at its first session after

each decennial state census thereafterwards, shall divide the common-
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wealth into eight districts of contiguous territory, each containing a

number of inhabitants as nearly equal as practicable, without dividing

any town or ward of a city, and each entitled to elect one councillor

:

l^romded^ hoioever, that if, at any time, the constitution shall provide for

the division of the commonwealth into forty senatorial districts, then

the leo-islature shall so arrange the councillor districts that each district Legislature to

shall consist of five contiguous senatorial districts, as they shall be, from district state,

time to time, established by the legislature. No person shall be eligible

to the office of councillor who has not been an inhabitant of the com-

monwealth for the term of five years immediately preceding his elec-

tion. The day and manner of the election, the return of the votes, and Dayandman-

the declaration of the said elections, shall be the same as are required in
ner of election,

the election of governor. Whenever there shall be a failure to elect the

full number of councillors, the vacancies shall be filled in the same man- vacancies, how

ner as is required for filling vacancies in the senate ; and vacancies occa- ^^'**

sioned by death, removal from the state, or othei-wise, shall be filled in

like manner, as soon as may be after such vacancies shall have happened.

And -that tliere may be no delay in the organization of the government Org-anization of

on the first Wednesday of January, the governor, with at least five menf."^*^™'

councillors for the time being, shall, as soon as may be, examine the

returned copies of the records for the election of governor, lieutenant-

governor, and councillors ; and ten days before the said first Wednesday
in January he shall issue his summons to such persons as appear to be

chosen, to attend on that day to be qualified accordingly ; and the secre-

tary shall lay the retm-ns before the senate and house of representatives

on the said first Wednesday in January, to be by them examined ; and
in case of the election of either of said oflicers, the choice shall be by
them declared and published ; but in case there shall be no election of •-

either of said officers, the legislature shall proceed to fill such vacancies

in the manner provided in the constitution for the choice of such officers.

Art. XVII. The secretary, treasurer and receiver-general, auditor. Election of sec-

and attorney-general, shall be chosen annually, on the day in Xovember ufjr^^a'udftor

prescribed for the choice of governor ; and each person then chosen as ami attorney

such, duly qualified in other respects, shall hold his office for the term feopie. ^

of one year from the third Wednesday in January next thereafter, and
until another is chosen and qualified in his stead. The qualification of

the voters, the manner of the election, the return of the votes, and the

declaration of the election, shall be such as are required in the election

of governor. In case of a failure to elect either of said officers on the vacancies, how

day in November aforesaid, or in case of the decease in the mean time ^
"

of the person elected as such, such officer shall be chosen on or before

the third Wednesday in January next thereafter from the two persons

who had the highest number of votes for said offices on the day in

November aforesaid, by joint ballot of the senators and representatives

in one room ; and in case the office of secretary, or treasurer and receiver-

general, or auditor, or attorney-general, shall become vacant from any
cause during an annual or special session of the general court, such

vacancy shall in like manner be filled by choice from the ]>eople at

large ; but if such vacancy shall occur at any other time, it shall be sup-

plied by the governor by appointment, with the advice and consent of

the council. The person so chosen or appointed, duly qualified in other

respects, shall hold his office until his successor is chosen and duly qual-

ified in his stead. In case any person chosen or appointed to either of To qualify

the offices aforesaid, shall neglect, for the space of ten days after he othcnvile office

could otherwise enter upon his duties, to qualify himself in all respects to be deemed

to enter upon the discharge of such duties, the office to which he has
^"'^'"^

'

been elected or appointed shall be deemed vacant. No person shall be Qualifications

eligible to either of said offices unless he shall have been an inhabitant of '"'^'i"'®^ ®*

this commonwealth five years next j^receding his election or appointment.
4
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Qualifications

Art. XVIII. All moneys raised by taxation in the towns and cities

for the support of public schools, and all moneys which may be appro-

priated by the state for the support of common schools, shall be applied

to, and expended in, no other schools than those which are conducted

according to law, under the order and superintendence of the authori-

ties of the town or city in which the money is to be expended ; and
such moneys shall never be appropriated to any religious sect for the

maintenance exclusively of its own school.

Art. XIX. The legislature shall prescribe, by general law, for the

election of sherifis, registers of probate, commissioners of insolvency,

and clerks of the courts, by the people of the several counties, and that

district-attorneys shall be chosen by the people of the several districts,

for such term of office as the legislature shall prescribe.

Art. XX. No person shall have the right to vote, or be eligible to

office under the constitution of this commonwealth, who shall not be

able to read the constitution in the English language, and Avrite his

name : provided^ however, that the provisions of this amendment shall

not apply to any person prevented by a physical disability from com-
plying with its requisitions, nor to any person who now has the right to

vote, nor to any persons who shall be sixty years of age or upwards at

the time this amendment shall take effect.

Art. XXI. A census of the legal voters of each city and town, on
the first day of May, shall be taken and returned into the office of the

secretary of the commonwealth, on or before the last day of June, in

the year one thousand eight hundred and fifty-seven ; and a census of

the inhabitants of each city and toAvn, in the year one thousand eight

hundred and sixty-five, and of every tenth year thereafter. In the cen-

sus aforesaid, a special enumeration shall be made of the legal voters
;

and in each city, said enumeration shall specify the number of such legal

voters aforesaid, residing in each ward of such city. The enumeration
aforesaid shall determine the apportionment of rejDresentatives for the

periods between the taking of the census.

The house of representatives shall consist of tAvo hundred and forty

members, which shall be apportioned, by the legislature, at its first ses-

sion after the return of each enumeration as aforesaid, to the several

counties of the commonwealth, equally, as nearly as may be, according

to their relative numbers of legal voters, as ascertained by the next pre-

ceding special enumeration ; and the town of Cohasset, in the county of

Norfolk, shall, for this purpose, as well as in the formation of districts,

as hereinafter provided, be considered a part of the county of Plymouth

;

and it shall be the duty of the secretary of the commonwealth, to cer-

tify, as soon as may be after it is determined by the legislature, the

number of representatives to which each county shall be entitled, to the

board authorized to divide each county into representative districts.

The mayor and aldei'men of the city of Boston, the county commission-
ers of other counties than Suffolk,— or in lieu of the mayor and alder-

men of the city of Boston, or of the county commissioners in each

county other than Suffolk, such board of special commissioners in each
county, to be elected by the people of the county, or of the towns therein,

as may for that purpose be provided bylaw,— shall, on the first Tuesday
of August next after each assignment of representatives to each county,

assemble at a shire town of their respective counties, and proceed, as

soon as may be, to divide the same into representatiA^e districts of con-

tiguous territory, so as to apjjortion the representation assigned to each

county equally, as nearly as may be, according to the relative number
of legal voters in the several districts of each county ; and such districts

shall be so formed that no town or ward of a city shall be divided there-

for, nor shall any district be made which shall be entitled to elect more
than three representatives. Every representative, for one year at least
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next preceding his election, shall have been an inhabitant of the district ofrepresenta-

for which he is chosen, and shall cease to represent such district wlien
^"''^^'

he shall cease to be an inhabitant of the commonwealth. The districts

in each county shall be numbered by the board creating the same, and

a description of each, with the numbers thereof and the number of legal

voters therein, shall be returned by the board, to the secretary of the

commonwealth, the county treasurer of each county, and to the clerk

of every town in each district, to be filed and kept in their res]iective

offices. The manner of calling and conducting the meetings for the

choice of representatives, and of ascertaining their election, shall be

prescribed by law. Not less than one hundred members of the house One hundred

of representatives shall constitute a quorum for doing business; but a
™^bers a quo-

less number may organize temporarily, adjourn from day to day, and
compel the attendance of absent members.

Art. XXII. A census of the legal voters of each city and town, on census, &c.

the first day of May, shall be taken and returned into the office of the
^^f 20.™'

^^^*"

secretary of the commonwealth, on or before the last day of Jmie, in

the year one thousand eight hundred and fifty-seven ; and a census of

the inhabitants of each city and town, in the year one thousand eight

hundred and sixty-five, and of every tenth year thereafter. In the cen-

sus aforesaid, a special enumeration shall be made of the legal voters,

and in each city said enumeration shall specify the number of such legal

voters aforesaid, residing in each ward of such city. The enumeration

aforesaid shall determine the apportionment of senators for the periods

between the taking of the census. The senate shall consist of forty Senate to con-

members. The general court shall, at its first session after each next
"^^^gf*^'*'^'"'^'""

preceding special enumeration, divide the commonwealth into forty dis- senatorial dis-

tricts of adjacent territory, each district to contain, as nearly as maybe, t"ct8,i&c.

an equal number of legal voters, according to the enumeration aforesaid :

provided^ hoicever, that no town or ward of a city shall be divided there- Proviso,

for ; and such districts shall be formed, as nearly as may be, without

uniting two counties, or parts of two or more counties, into one district.

Each district shall elect one senator, who shall have been an inhabitant Qualifications

of this commonwealth five years at least immediately preceding his
of senators,

election, and at the time of his election shall be an inhabitant of the

district for which he is chosen ; and he shall cease to represent such

senatorial district when he shall cease to be an inhabitant of the com-
monwealth. Not less than sixteen senators shall constitute a quorum Sixteen mem-

for doing business; but a less number may organize temporarily, adjourn
^^rs a quorum,

from day to day, and compel the attendance of absent members.
Art. XXIII. No person of foreign birth shall be entitled to vote, Kesidence of

or shall be eligible to office, unless he shall have resided within the juris- qufrJd of natii-

diction of the United States for two years subsequent to his naturaliza- raiized citizens,

tion, and shall be otherwise qiialified, according to the constitution and frage or make

laws of this commonwealth : provided, that this amendment shall not
^Hf^^^

*° *^^'

affect the rights which any person of foreign birth possessed at the time

of the adoption thereof; and provided, further, that it shall not affect

the rights of any child of a citizen of the United States, born during

the temporary absence of the parent therefrom.

[Note.— The Constitution of Massachusetts was agreed upon by delegates of the people, in

convention, begun and held at Cambridge, on the first day of September, 1779, and continued by

adjournments to the second day of March, 1780, when the convention adjourned to meet on the

first Wednesday of the ensuing June. In the meantime the constitution was submitted to the

people, to be adopted by them, provided two-thirds of the votes given should be in the affirma-

tive. When the convention assembled, it was found that the constitution had been adopted by

the requisite number of votes, and the convention accordingly Resolved, " That the said Constitu-

tion or Frame of Government shall take place on the last Wednesday of October next ; and not

before, for any purpose, save only for that of making elections, agreeable to this resolution."

The first legislature assembled at Boston, on the twenty-fifth day of October, 1780.
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The first nine Articles of Amendment were submitted, by delegates in convention assembled,

November 15, 1820, to tlie people, and by them ratilied and adopted, April 9, 1S21.

The tenth Article of Amendment was adopted by the legislatures of the political years 1829-30,

and 1830-31, respectively, and was approved and ratified by the people. May 11, 1831.

The eleventh Article of Amendment was adopted by the legislatures of the political years 1832

and 1833, respectively, and was apjjroved and ratified by the people, November 11, 1833.

The twelfth Article of Amendment was adopted by the legislatures of the political years 1835

and 1830, respectively, and was approved and ratified by the people, the fourteenth day of No-
vember, 1830.

The thirteenth Article of Amendment was adopted by the legislatures of the political years

18.39 and 1840, respectively, and was approved and ratified by the people, the sixth day of April,

1840.

The fourteenth, fifteenth, sixteenth, seventeenth, eighteenth, and nineteenth Articles of

Amendment were adopted by the legislatures of the political years 1854 and 1855, respectively,

and ratified by the people, the twenty-third day of May, 1855.

The twentieth, twenty-first, and twenty-second Articles of Amendment were adopted by the

legislatures of the political years 1850 and 1857, respectively, and ratified by the people on the

firstday of May, 1857.

The twenty-third Article of Amendment was adopted by the legislatures of the political years

1858 and 1859, respectively, and ratified by the people on the ninth day of May, 1859.]
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COMMONWEALTH OF MASSACHUSETTS.

IN THE YEAR ONE THOUSAND EIGHT HHNDBED AND FIFTY-NINE.

AN ACT
POK

REVISING AND CONSOLIDATINCx

THE

GENERAL STATUTES

OF THE

COMMONWEALTH.

Be it enacted hy the Senate and House of Represen-

tatives, in General Court assembled, and hy the

authority of the same, in manner following, that is

to say :

(42)



PART I.

OF THE INTERNAL ADMINISTRATION OF THE
GOVERNMENT.

TITLE I.

OF THE JURISDICTION OF THE COMMOmVEALTH, LEGISLATURE,
STATUTES, PUBLIC REPORTS, AND DOCUMENTS, STATE

LIBRARY, AND OTHER PUBLIC PROPERTY.

Chapter 1. — Of the Jurisdiction of the Commonwealth and places ceded to the

United States.

Chapter 2. — Of the Legislature.

Chapter 3. — Of the Statutes.

Chapter 4. — Of Public Reports and Documents.

Chapter 5.— Of the State Library and other Public Property.

CHAPTER 1

OF THE JURISDICTION OF THE COMMONWEALTH AND PLACES CEDED
TO THE UNITED STATES.

Section
1. Territorial limits ofthe commonwealth, and
counties.

2. Jurisdiction of the commonwealth.
3. Places ceded to the United States and sub-

ject to concurrent jurisdiction.

4. Officers of the coast survey may enter upon
lauds, erect stations, &c.

Sectioh
5. County commissioners to assess damages
on petition of either party.

6. Commissioners to file report, &c. Appeal.
Trial.

7. Tender, and costs after refusal.

8. Costs, how taxed.

9. Penalty for injuring signals, &c.

Section 1. The territorial limits of this commonwealth extend one Territorial lim-

marine league from its sea-shore at low-water mark. When an inlet monwcaith'^d
or arm of the sea does not exceed two marine leagues in width, between counties,

its headlands, a straight line from one headland to the other is equiva- ^^^' ^^'

lent to the shore line. The boundaries of counties bordering on the
sea extend to the line of the state as above defined. The jurisdiction

of counties separated by waters within the jurisdiction of the state is

concurrent upon and over such waters.

Sect. 2. The sovereignty and jurisdiction of the commonwealth jurisdiction of

extend to all places within the boundaries thereof; subject to the rights we*aitT™"°
of concurrent jurisdiction granted over places ceded to the United R. s. i, §i.

States.

Sect. 3. The several places ceded to the United States for forts, places ceded to

arsenals, dock-yards, light-houses, hospitals, or other purposes, and over ItotYs^ind sub-
which concurrent jurisdiction has been granted to the United States, ject to concur-

(43)
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rent jurisdio- shall Continue to be subject to such concurrent jurisdiction, according

r" s'. 1, § 2. to the tenor and effect of the respective laws by which they were ceded,
8 Mass'. 72. that is to Say :—
17 Pick. 298. m • .

1 Met. 580.

'

The several public light-houses with the lands and tenements there-

1790, 4. unto belonging : the light-house on Light-House Island in the harbor
of Boston ; the two light-houses on Thacher's Island in the county of
Essex ; the two light-houses on the north end of Plumb Island in the
county of Essex ; the light-house on the Gurnet Head in the county of
Plymouth ; the light-house on Sandy Point in the county of Nantucket;
also, the four buoys at the mouth of Merrimack River, namely— one
on the Hum Sands, one on the Sunken Rocks, one on the GanAvay Rock,
and one on the Half-Tide Rocks ; also the beacon on the sjiit of sand
near the light-house in the harbor of Boston

:

1795, 18. The light-house situate near the entrance of the harbor of Nantucket

:

1796.25. The several tracts of land for the light-houses authorized by con-

gress to be erected upon Baker's Island and Cape Cod

:

1798, 13. Castle Island, Governor's Island, George's Island, and Lovel's Island,

1846* lef' ^^ t^® harbor of Boston ; and a tract of land in Sjiringfield :

1798, 60. A tract of land for a light-house at that part of Martha's Vineyard
called Gay-Head

:

1800, 7. A tract of land for Ught-houses on Wigwam Point and Eastern Point
1831, 45.

Ij^ Gloucester

:

1800, 17. A tract of land for a light-house at the end of Clarke's Point in New
Bedford

:

1800. 26. A tract of land for a navy-yard in Charlestown

:

i8oo' 70.
Tracts of land for light-houses at Cape Poge

:

1838^ 138. A tract of land on Martha's Vineyard and the building erected thereon
1803, 65. 1, .^ 1

"^ °
'

as a hospital

:

1806, 21, § 79. A tract of land for light-houses at or near the entrance of Chatham
harbor on Cape Cod

:

1810, 54. A tract of land for a light-house at the entrance of the harbor of
Scituate

:

1816. 1. The rocks and flats under the piers in Merrimack River called the
Half-Tide Rocks and North Rocks

:

1816, 15. A tract of land in Watertown for erecting forts, magazines, arsenals,

dock-yards, and other needful buildings :

1816,47. Tracts of land for light-houses on Race Point in Provincetown, at
1817, 7. Qj. near TarpauUn Cove on Nashaun Island, and on Point Gammon in

Yarmouth

:

1817. 2. A tract of land for a light-house on the "West Choj) of Holmes' Hole
on the island of Martha's Vineyard

:

1819,69. Half-Way Rock in Boston Bay for a beacon; also Bird Island in

Buzzard's Bay for a light-house ; and a tract of land for a light-house

on Long Island Head in Boston harbor

:

1820. 3. Ten Pound Island in the harbor of Gloucester for a light-house

:

1821, 35. A part of Tinker's Island, Marblehead Rock, and the East Rock of

Cat Island

:

1822, 23. A tract of land for a light-house on the Island of Kutta-Hunk

:

1823, 12. A tract of land for a Hght-house on Monamoy Point in the county
of Barnstable

:

1825, 181. Tracts of land in Chelsea for hospitals and a depot of ordnance

Si67. Stores:

1826^38.' Tracts of land for light-houses on Long Point in Provincetown; and
on Sandy Neck in Barnstable

:

1838, 63. Dumpling Rock in Buzzard's Bay, and tracts of land on Nobsque
Point in Falmouth and at the entrance of Edgartown Harbor; for

light-houses

:

1828, 30. A tract of land near the mouth of the Merrimack River, in Newbury,
for a pier or breakwater

:
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A tract of land for a light-house on West Chop in Tisbury on Mar- i830, in.

tha's Vineyard

:

The place called Nix's Mate in the harbor of Boston for a beacon :
ig2, 41.

A tract of land, not exceeding four acres at the Neck in Marblehead
; jggg'^ gg]

for a light-house

:

Straitsmouth Island in the harbor of Gloucester for a light-house : ^ m35, 151.

Tracts of land for light-houses in Nantucket and at Nid's Point in isss, i38.

Rochester

:

Tracts of land for light-houses on Ipswich Beach in Ipswich, and near isss, i64.

Nauset Beach in Eastham, and on Mayo's Beach in Wellfleet

:

The place called Minot's Rock or Ledge in Massachusetts Bay for a i&ir, 109.

light-house

:

"a tract of land not exceeding one-quai-ter of an acre, above high- 1847,235.

water mark, near the Old Fort in Fairhaven, and one of the Elizabeth

Islands called the Sow and Pigs lying off the south-west side of the

Island of Kutta-Hunk

:

A tract of land for a light-house, not exceeding two acres, on Palm- 1849, 14.

er's Island in the harborof New Bedford : and a tract of land for a

light-house, not exceeding six acres, on Wing's Neck in Sandwich

:

A tract of land for a light-house in Truro

:

1849, 40.

A tract of land on Great Brewster Island in the harbor of Boston :
i849, 45.

A tract of land for a light-house at Hyannis in Barnstable

:

1849, 67.

A tract of land for a light-house at Sancoty Head in Nantucket

:

I849, 100.

Three tracts of land, not exceeding one acre each, at the head of i853, 72.

Holmes' Hole harbor in Tisbury, for light-houses.

A tract of land for a light-house at Bass River in the county of Barn- i853, 288.

stable

:

Such tracts of land in Provincetown and Truro as may be used and 1853, 296, 396.

improved for the preservation of Cape Cod harbor

:

Such tracts of land in Falmouth as may be necessary for the con- 1853, 306.

struction and maintenance of a sea wall in the harbor of Great Woods
Hole:
Egg Rock Island near Nahant ; and a site for a light-house in Truro : 1855, 17.

Sites for light-houses on or near the Point of Rocks in Westport ; and i855, 17.

at the Spit in the harbor of Boston

:

A site for a beacon on Point Alderton Bar in the harbor of Boston : 1855, 17.

A tract of land in Gloucester for a custom-house

:

i855, 21.

A tract of land in Barnstable for a custom-house

:

i855, 127.

Egg Island Shoal in the harbor of New Bedford ; and such tracts of i856, 100.

land on Clarke's Point in New Bedford as the United States deem need- ^^^' "^•

ful for the purposes of military defence, and over the contiguous shores,

flats, and waters, within four hundred yards from low-water mark

:

A tract of land not exceeding six acres on Billingsgate Island for a 1857, 116.

light-house : provided, the United States make and file in the office of ^^^^' ^'

the secretary of the commonwealth a suitable plan of said land within

one year from the purchase of the same :

Such tract of land as the United States shall purchase in Cohasset 1858,42.

for a light-keeper's house, warehouse, and wharf, for the convenience of

Minot's Ledge Light

:

A tract of land, not exceeding three acres, for a light-house and i858,53.

keeper's house on Point of Rocks at the entrance of Westport harbor

:

A lot of land in Boston with the buildings thereon, known as the i858, 157.

"Masonic Temple," with land adjacent thereto not exceeding twenty-

five thousand feet, for a court-house.

Sect. 4. Persons employed under an act of the congress of the Officers of

United States passed the tenth day of February in the year eighteen ^ay enter^on
hundred and seven, and the supplement thereto, may enter upon lands ',""5 ^jg*''^

1.

within this state for any purpose which may be necessary to effect the u. s. statutes,

objects of said act, and may erect works, stations, buildings, or append-
j|j?g'fs_

ages, requisite for that purpose, doing no unnecessary injury. is32^ 191, § 2.
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County com-
missioners to
assess damages
on petition of
eitlier party.
1845, 192, §§ 2, 3.

Commissioners
to tile report,
&c.
Appeal.
Trial.
1845, 192, § 4.

1855, 449.

1859, 190.

Tender, and
costs after re-

fusal.

1845, 192, § 5.

Costs, how
taxed.
1845, 192, § 6.

Penalty for in-
juring signals,
&c.
1845, 192, § 7.

1852, 312.

Sect. 5, If the parties interested cannot agree upon the amount to

be paid for damages caused thereby, either of them may petition the
commissioners having jurisdiction in the county in wliich the land lies,

who shall appoint a time for a hearing as soon as may be and order at

least fourteen days' notice to all persons interested, and, with or without
a view of the premises as they may determine, hear the parties and
assess the damages.

Sect. 6. The commissioners shall file in the office of the clerk of the

courts, or, in the county of Suffolk, in the office of the clerk of the
superior court for cIauI business, a rejDort of their doings, which shall

be conclusive unless one of the parties within thirty days after the teiTa

of the superior court held next after the filing of the report files a peti-

tion for trial ; in which case, after notice to the opposite party, a trial

shall be had in said court in the manner in which other civil cases are

tried.

Sect. 7. The person so entering upon land may tender to the party

injured amends therefor, and if the damages finally assessed do not
exceed the amount tendered, the person entering shall recover costs

;

otherwise the prevailing party shall recover costs.

Sect. 8. Costs shall be taxed and allowed as if the proceedings

were an appeal from the decision of the commissioners, in the same
manner as they are taxed on apj^eals from judgments of justices of the

peace.

Sect. 9. Whoever wilfully injures, defaces, or removes, any signal,

monument, building, or appendage thereto, erected, used, or constructed,

under said acts of congress, shall forfeit the sum of fifty dollars for

each offence ; and shall be liable for damages sustained by the United
States, to be recovered in an action of tort.

CHAPTER 2.

OF THE LEGISLATURE,

ORGANIZATION OF THE HOUSE OF REPRESEN-
TATIVES.

Section-
1. Secretary to make and deliver to sergeant-

at-arms lists of persons returned.

2. Who are to be admitted to take seats as

members.
3. When, and by whom, house to be called to

order ; and who shall preside.

4. Persons having certificates, &c., but not on

list to present credentials to presiding offi-

cer.

5. Clerk to act until successor Is chosen.

6. Clerk may appoint a deputy and assist-

ant.

7. Oath of clerk, deputy and assistant.

APPLICATIONS TO THE LEGISLATURE.

8. Notice on petitions affecting individuals or

private corporations, how given.

9. on petitions affecting cities and towns.

10. in case of persons applying for act of

incorporation, &c.

11. to specify amount of capital stock ap-

plied for.

12. Proof of publication of notices, how made.

cojipensation of members and officers.

Section
13. Compensation of senators and representa-

tives, when and how paid.

14. $3 a day to be deducted from the pay of

members absent without excuse.

15. Compensation of president and speaker.

16. Books, &c., not to be ordered for members
at the charge of the commonwealth.

17. Salaries of clerks.

18. of chaplains and preacher of election ser-

mon.
19. Compensation ofdoor-keepers, messengers,

and pages, when and how paid.

MISCELLANEOUS PROVISIONS.

20. Members of committees may administer

oaths.

21. Journals of the two houses to be in the cus-

tody of the clerks.

22. Secretary to cause bills and resolves to be

engrossed on parchment : acts and resolves

to be bound, &c.

23. Members of legislature not eligible to cer-

tain offices.

24. General court to suspend business on cer-

tain days.
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CKGAKIZATION OF THE HOUSE OF REPRESENTATIVES.

Section 1. The secretary of the commonwealth shall receive and Secretary to

examine the certificates of the election of representatives to the general eTto ffe"^c1iu't^'

court returned into his office, and shall make a list of the persons therein at-arms, &c.,

named. On the Tuesday next preceding the first Wednesday of January returncd!"^°°^

annually he shall deliver to the sergeant-at-arms a list of the persons then
s^'^'^r.!"*'^'^! \iP'

returned, and upon receiving any further certificates before the house
is called to order he shall immediately make and deliver to the sergeant-

at-arms a like list. He shall also transmit the certificates, with a list of
all persons returned, to the house of representatives as soon as the mem-
bers are called to order.

Sect. 2. The persons whose names are borne on the lists delivered wiio may take

to the sergeant-at-arms, shall be admitted by him to take seats as mem- ^^^^
'^^ '"*^'™'

bers in the representatives' chamber on said first Wednesday of Janu- i,>s44,' 143, § 5.

ary, or at any time afterwards. ^^^ ^''' ^' ^
^^'

Sect. 3. On the first Wednesday of January in each year, between When, aiui by

the hours of ten in the forenoon and twelve at noon, the persons so
i^'caiVe!']" o^or-''

returned and admitted as members into the representatives' chamber der ; and who

shall be called to order by the eldest senior member present; and such l84ll,^*437§^7^'

member shall be the presiding officer of the house until a speaker is ^^'^ Ch. s, § 19.

chosen, or the house otherwise direct.

Sect. 4. Any person having a certificate or other documentary evi- Persons having

dence of his election as a representative, Avhose name is not on said list,
biaifoToif'ifst''

may after the house is called to order present the same to the presiding topiosont

officer or speaker, if one is chosen, who shall communicate the same to p^^sui'hio'offl-

the house for their order thereon ; but such person shall not take a seat <"'•
"v.

as a member until permitted so to do by the house. See ch. ^;, § 19.

Sect. 5. The clerk of the house for any year, shall act as clerk of cierk to act im-

the next succeeding house until a clerk thereof is chosen and sworn.
tilo^seir^^'"^

'^

Sect. 6. The clerk or acting clerk may in writing appoint a deputy 5S44, 143, § 9.

for three days only, in case of sickness, or necessary detention, or of pohit
<"
'.ieputy

leave of absence from the house. He may also apj^oint an assistant, if '""^f' assistant.

necessary, subject to the approval of the house. *
'

^"^'^'^ ^^'

Sect. 7. The clerk, deputy-clerk, and assistant, shall take the oath Oath of clerk,

of office prescribed by the constitution.
^^-^^^^ ^^^ ^
Art. I.

1844, 143, § 11.

APPLICATIONS TO THE LEGISLATURE.

Sect. 8. Whoever intends to present to the general court a petition Notice on peti-

affecting the rights and interests of individuals or private corporations, SidSiis*"?
shall give notice thereof by publishing a copy of the petition four weeks private corpo-

successively in some newspaper published in the counties where such ^^ven.^'
^^°^

individuals reside or in which such corporations are established ; the last ^^^» ^61, § 1.

of said publications to be at least fourteen days before such session of
tlie general court. Such newspaper shall be designated by the petition-
ers and a])proved by the secretary of the commonwealth.

Sect. 9. Whoever intends to present a petition affecting the rights on petitions

of a city or town, shall cause a copy to be served upon the city or town "^^''to"^/-"*''^
by a person not a party to or interested in said petition, and shall give if or, 201, §2.

notice thereof in the manner provided in the preceding section, the ser-
vice of the copy to be at least fourteen days before the Tuesday next
r.fter the first Monday in the month of November preceding the session
at which the petition is to be presented.

Sect. 10. Persons intending to apply for an act of incorporation and incaseofpcr-

corporations intending to apply for an alteration or extension of their Caet on'nclr-
charter, shall give notice of such intended application by an advertise- poration, &c.

ment, at least four weeks immediately preceding the session at which
^^~' ~^^' ^

^'

the application is to be made, in some newspaper printed in the county
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to specify a-

mount of capi-

tal stock ap-
plied for

1857, 2(31, § 4.

Proof of publi-
cation of no-
ticeSjhow made.
1857, 261, § 5.

where such corporations are, or are intended to be, established ; such
newsj^aper shall be designated and approved as provided in section eight.

Sect. 11. The notice of an application for an act of incorporation

shall specify the amount of capital stock required ; and if the notice is

for an alteration or extension of any charter already granted, it shall

specifically state the same.
Sect. 12. Proof of the publication and service of the notice required

in the preceding sections may be made by the affidavit of the printer or

publisher of the newspaper in which such publication is »made and of
the person making such service respectively ; which affidavits and the

petitions to which they relate shall be presented to the general court

within the first ten days of the session.

Compensation
of senators and
representa-
tives.
when and how

paid.
1858, 2, § 1.,

$3 a day to be
deducted from
the pay of mem-
bers absent
without excuse.
1858, 2, § 2.

Compensation
ofpresident aud
speaker.
1858, 2, § 3.

Books, &c., not
to be ordered,
&c.
1858, 2, § 4.

Salaries of
clerks.

1858, 2, § 5.

of chaplains
and preacher of
election ser-

mon.
1858, 2, § 6.

Resolves 1859,

S9.

Compensation
of door-keep-
ers, messen-
gers, and pages.
when and

how paid.
1858, 2, § 7.

COMPENSATION OF MEMBERS AND OFFICERS.

Sect. 13. Each member of the senate and house of representatives

shall receive three hundred dollars for the regular annual session for

which he is elected, and one dollar for every five miles travel once in

each session from his place of abode to the place of the sitting of the

general court, to be paid as follows : on the first day of the session, he
shall receive his mileage, on the first day of each month thereafter he
shall receive two dollars a day until the sum of three hundred dollars

shall have been paid him, and on the last day of the session he shall

receive the balance due him.

Sect. 14. The treasurer or other officer charged with the pa}Tnent

of the members shall deduct from the compensation of each member
three dollars for each day that he has been absent, unless his absence
shall have been excused by the liouse of which he is a member; and the

respective clerks of the senate and house upon the written statement of

members shall certify to the treasurer or such other officer the number
of days of each member's attendance, which statements shall be pre-

served in the office of the treasurer.

Sect. 15. The president of the senate and speaker of the house shall

receive double the compensation provided for senators and representa-

tives, to be paid in the same manner.
Sect, 16, No periodicals, publications, or books, other than those

printed for the use of the legislature, shall be ordered for members at

the charge of the commonwealth.
Sect, 17, The clerks of the senate and house shall each receive an

annual salary of two thousand dollars, to be paid quarterly, in full for

all the duties required of and performed by said clerks and their assist-

ants, including the preparation of an index and duplicate copy of the

journals.

Sect. 18. The chaplains of the senate and house shall each receive

an annual salary of two hundred dollars, to be paid in monthly pay-

ments on the first day of each month during the session, at the rate of

two dollars a day, and any remaining balance on the last day of the

session. The preacher of the election sermon shall receive one hundred
dollars.

Sect. 19, Each door-keeper and messenger of the senate and house

shall receive the sum of three hundred dollars, and each page of the

senate and house the sum of two hundred dollars, in full for all services

required of them at the regular annual session of the legislature. Such
sums shall be paid monthly, at the rate of two dollars a day for each

door-kee])er or messenger and one dollar and fifty cents a day for each

page until said sums of three hundred dollars and two hundred dollars,

have been paid ; and on the last day of the session he shall receive the

balance due him.
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MISCELLANEOUS PROVISIONS.

Sect. 20. Senators and representatives acting as members of a com-

mittee of the legislature may administer oaths to persons examined
before the committee.

Sect. 21. The journals, files, papers, and documents, appertaining to

the senate and house of representatives and their proceedings, shall be

in the custody of their respective clerks ; and copies certified by them
shall be evidence in like manner as the originals.

Sect. 22. All bills and resolves passed to be engrossed shall, under
the direction of the secretary of the commonwealth, be fairly engrossed

on parchment in a plain and legible hand-writing without interlineation,

and with a margin of not less than one and a half inches wide on each

side ; each sheet on which bills are engrossed to be twenty-two inches

long and sixteen inches wide ; and each sheet on which resolves are

eniri'ossed to be sixteen inches Ions; and eleven inches wide. After

every session of the general court the secretary shall cause the acts and
resolves of the session to be neatly and strongly bound, in separate

volumes of convenient size, lettered on the back, with a designation of

the contents and legislative year.

Sect. 23. No senator or representative shall, during the term for

which he is elected, be eligible to any office under the authority of this

commonwealth, created during such term, except an office to be filled

by vote of the people.

Sect. 24 The general court shall hold no session for the transaction

of ordinary business on Thanksgiving, Fast, or Christmas days, the

twenty-second day of February, the fourth day of July, nor on the fol-

lowing day when either of the two days last mentioned occurs on Sun-
day, and the public offices shall be closed on said days.

Members of
committees
may administer
oaths.
K. S. 2, § 10.

.Touruals of the
two houses tobe
ill tlic custody
of tlie clerks.
Ib44, 153.

Secretary to
cause bills aud
resolves to be
engrossed on
parchment

;

— acts and re-
solves to be
bound, &c.
K. S. 13, § 6.

1S30, 24.

Members of
lesjisbituro not
ciigiblc t(> cer-
tain offices!.

lK>r, 11)1.

General court
to suspend
business on cer-
tain days.
185(J, nX § 1.

CHAPTER 3.

OF THE STATUTES.

promulgatiox of the laws.

Section
1. Laws, how promulgated.
2. how distributed.

3. Secretary to publish, apportion, and dis-

tribute, copies of the general laws and re-

solves in a pamphlet form.

4. Publication of laws, &c., in newspapers.
5. Acts of incorporation deemed public acts.

6. Statutes, when to take eflfect.

CONSTRUCTION OF STATUTES.

7. Rules for construing statutes :—
let. Words aud phrases to be construed

according to usage, unless techni-

cal, &c.

2d, Singular and plural number, mascu-
line gender, &c.

3d, Joint authority to be exercised by
majorities.

4th, " Annual meeting."
5th, " Grantor " and " grantee."
Cth, " Highway."
7th, " Inhabitant."

8th, " Insane person," " lunatic," and
" spendthrift."

9th, " Issue."

10th, " Laud," " lands," and " real estate."

nth, " Month " and " year."

12th, " Oath " and " sworn."
13th, « Person."

14th, " Preceding " and " following."

15th, " Seal."

16th, " State " and « United States."

17th, " Town."
18th, « Place."

19th, " Will."

20th, « Written " and " in writing."

21st, " By-law " and " ordinance."
22d. " Sworn," as applied to public offi-

cers.

PROMULGATION OF THE LAWS.
Laws, how pro

Section 1. The secretary of the commonwealth at the close of each ^"^1^^*^^/ ,.,

session of the general court shall collate and cause to be printed in one ar't?!!'.^^'
'

5 7
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K. s. 2, § 1. volume, in style and arrangement as heretofore, all the acts and resolves

Ri>sofves
^ ^" passed during- such session, with the governor's address and messages,

1812, 70. the constitution of the commonwealth, a list of names changed and
1839, 83.

returned during the preceding year by the probate courts, and a list of

the officers of the civil government, Avith an index.

Laws, how Sect. 2. The secretary shall deposit in his office one copy of the

R.*s"2?r2.' volumes so published ; and immediately after their publication, distribute

copies as follows

:

To the clerk of the senate, for the use of the senate, twelve copies

:

To the clerk of the house of representatives, for the use of the house,

twenty-four copies

:

To the librarian of the state library, for the use of the library, five

copies :

To the following officers and persons, one copy each

:

The governor ; the lieutenant-governor ; each member of the council,

senate, and house of representatives; the attorney-general; the auditor

of accounts; the treasurer and receiver-general; the adjutant-general;

the masters in chancery ; the judges, clerks, and registers, of the judicial

courts; the district-attorneys; the county commissioners; the sheriffs

and keepers of jails; the registers of deeds; the keepers of the houses

of correction ; the warden of the state prison ; the county treasurers

;

the several clerks of cities and towns, for the use of such places ;
Harvard

University, for the law library; Harvard University; Williams Col-

lege ; Amherst College ; Tufts College ; Historic-Genealogical Society

;

trustees ofthe Museum of Comparative Zoology; the American Academy
of Arts and Sciences; the Massachusetts Historical Society; the Boston

Athenajum; the American Antiquarian Society, in Worcester; the

Pilgrim Society, in Plyraoixth ; the Old Colony Historical Society, in

Taunton ; the Law Library Societies in each county ; the judges of the

supreme court of the United States ; the judge of the district court of

the United States for the district of Massaduisetts ; the clerk of the

courts of the United States for the district of Massachusetts :

The secretary of state of the United States, four copies :

The secretary of each state of the Union, for the use of the state,

three copies :

To the library of congress, three copies.

Secretary to Sect. 3. The secretary shall immediately after the close of each

n-ibute^gmerai" session cause to be published in a pamphlet form such number of copies

laws, &c. of the general laws and resolves as will supply each family in the com-
ResoiTCs of

monwealth with one copy, or one copy to each eight inhabitants, and
1850, 89. the secretary shall cause the same to be apportioned according to the

census and sent to the clerks of the several cities and towns for distri-

bution.

Publication of Sect. 4. The secretary shall pubhsh the general laws and other

new's'ptperi'! official information intended for the public in "such newspaper in the
Resolves of commonwealth as he may select, but the annual expense thereof shall

not exceed three hundred dollars.

Actsofincorpo- Sect. 5. All acts of incorporation shall be deemed public acts, and,

pubii° act^*^*^ as such, may be declared on and given in evidence.

R. s. 2^ § 3. Sect. 6. Every statute shall take effect at the same time throughout

Stl\utes^when the State, and, if it does not expressly prescribe the time when it shall

^t|k| effect.^ go into operation, shall take effect on the thirtieth day next after the

10 Mass. 290.
" day on which it is approved by the governor, or otherwise passed and

6 Gray, 316! approved conformably to the provisions of the constitution.

coNSTRrcTiON or statutes.
Rules for con-

utes"^^
«*^t- Sect. 7. In the construction of statutes the following rules shall be

B.%'. 2, § 6. observed, unless such construction would be inconsistent with the mani-
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fest intent of the legislature or repugnant to the context of the same
statute, that is to say:

First. Words and phrases shall be construed according to the com- Words and

mon and approved usage of the language ; but technical words and eoustrued^a^

phrases, and such others as may have acquired a peculiar and a])i)ro- voiding to

priate meaning in the law, shall be construed and understood according teciim'ca", &c.

to such peculiar and approjn-iate meaning.

Second. Words importing the singular number may extend and be Singiiiar and

applied to several persons or things ; words importing the plural number nlascuUne"gen-

may include the singular, and words importing the masculine gender der, &c.

may be ap})lied to females.

Third. Words purporting to give a joint authority to three or more .Joint authority,

public officers or other persons shall be construed as giving such authority o Met.^siT

to a majority of such officers or persons. 5 Cusii. 272.

Fourth. The words " annual meeting," when applied to towns, shall " Innuai'^meet-

mean the annual meeting required by law to be held in the months of j'^i'V,

February, March, or April.

Fifth. The word "grantor" may include every person from or by " Grantor " and

whom a freehold estate or interest passes in or by any deed ; and the
'Rfs?'6or§'32.

word "grantee" may include every person to whom such estate or

interest passes in like manner.
Sixth. The word "feighway" may include coimty bridges ; and shall "Highway."

be equivalent to the words " county way," " county road," and " common
road."

Seventh. The word " inhabitant " may be construed to mean a resi- " inhabitant."

dent in any city or town.
Eighth. The words "insane person" and "lunatic" shall include " insane per-

every idiot, non compos, lunatic, insane, and distracted person ; and the tfc"" and"^*^

word " spendthrift " shall include every one who is liable to be put under
^^I'^^yo^Vs?'"

guardianship on account of excessive drinking, gaming, idleness, or
'

debauchery.
Ninth. The word "issue," as applied to the descent of estates, shall "issue."

include all the lawful lineal descendants of the ancestor. ^" ^' ^^' ^
^^'

Tenth. The words " land " or " lands " and the words " real estate " " Lan<i,»

shall include lands, tenements, hereditaments, and all rights thereto and " real estate."

interests therein. ^- ^- ''^' § ^^^

Eleventh. The word "month" shall mean a calendar month; and "Month "and

the word "year" a calendar year, unless otherwise expressed ; and the
^^^'

word "year" alone shall be equivalent to the expression "year of our
Lord."

Twelfth. The word " oath " shall include " affirmations " in cases " Oath " and

where by law an affirmation may be substituted for an oath, and in like
"^^^°™-"

cases the word " sworn " shall include the word " affirm."

Thirteenth. The word "person" may extend and be applied to "Person."
1 T i-.- T , ^

'' ^^ 3Cush. 45.
bofhes pohtic and corporate. 4 cush. 589.

Fourteenth. The words "preceding" and "following," when used "Preceding"

by way of reference to any section of these statutes, shall mean the f°^_>.

^°"°^"

section next preceding or next following ; unless some other section is

expressly designated in such reference.

Fifteenth. When the seal of a court, public office, or corjooration, is " Seal."

required by law to be affixed to any paper, the word " seal " shall include '

an impression of the official seal made upon the paper alone as well as

an hnpression made by means of a wafer or of wax affixed thereto.

Sixteenth. The word " state," when applied to the different parts of " state " and

the United States, shall extend to and include the district of Columbia g^tes!"
and the several territories so called ; and the words " United States

"

shall be construed to include said district and territories.

Seventeenth. The word " town " may be construed to include cities « Town."
and districts, imless such construction would be repugnant to the pro-
vision of any statute specially relating to such cities or districts.
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" Place."

«• Will."

" AVritten " and
" in writing."
i) Pick. 312.

" By-law " and
" ordinance."

" Sworn," as
applied to pub-
lic officers.

Const., ch. 6,

art. 1.

Amend, const,
art. 6.

Eighteenth. The word " place " may mean city and town unless some
other meaning is implied by the context.

Nineteenth. The term " will " shall include codicils.

Twentieth. The words "written" and "in writing," may include

printing, engraving, lithographing, and any other mode of representing

words and letters ; but when the written signature of a person is required

by law, it shall always be the proper hand-writing of such person or, in

case he is unable to write, his proper mark.
Twenty-first. The word " ordinance," as appHed to cities, is synony-

mous with the word " by-law."

Twenty-second. The word " sworn " when applied to public officers

who are required by the constitution to take the oaths therein pre-

scribed, shall be construed as referring to those oaths ; and when applied

to other officers it shall be constiiied to mean sworn to the faithful dis-

charge of the duties of their offices, before a justice of the peace, unless

other provision is specially made.

CHAPTER 4

OF PUBLIC REPORTS AND DOCUMENTS.

Annual reports
of public offi-

cers, &c., when
made.
1857, 40, §§ 1, 3,

4, 5, 8.

1858, 4(5, §§ 1, 2.

Section
1. Annual reports of public officers, &c., when
made.

2. Certain reports to be laid before legislature

in printed form, &c.

3. Special reports.

4. Number to be printed.

5. Distribution of reports.

6. Railroad reports to be furnished members

Certain reports
to be laid before
legislature in
printed form,
&c.
1857,40, §§1,2,5.
1858, 46, §§ 3, 8.

Special reports.
iS57, 40, § 11.

Section
of the legislature and railroad corpora-

tions.

7. " Public series " to be furnished under cer-

tain acts, &c.
8. to be furnished to towns.
9. Penalty for neglect under this chapter.

10. Treasurer, auditor, &c., may require their

reports to be put in type.

Section 1. The annual reports of public officers, boards, and institu-

tions, which are required by law or custom to be made to the governor
and council, the legislature, the secretary of the commonwealth, or to

the governor to be by him transmitted to the legislature, (exce})t the

address of the governor, the annual reports of the treasurer, auditor,

attorney-general, adjutant-general, board of education, board of agricul-

ture, board of insurance commissioners, railroad corporations, the annual
statement of the expenses of the offices of the secretary, treasurer,

auditor, and adjutant-general, and the returns relating to births, mar-
riages, and deaths,) shall include the year ending on the thirtieth day
of September, and shall be submitted to the secretary of the common-
wealth on or before the fifteenth day of October annually ; and all com-
missions shall make reports at the same time and in the same manner.

Sect. 2. The secretary shall cause such reports and the reports of

the auditor of accounts, the boards of education and agriculture, and
other reports which the senate and house by concurrent order direct,

and the annual abstracts prepared in the secretary's office, to be laid

before the legislature in a printed form on the first Wednesday of Janu-
ary annually ; but he shall with the advice and consent of the governor
and council omit all unnecessary and improper portions of such reports,

so as to reduce the printed report to a reasonable length and proper

form. Such documents shall be styled the "jiublic " series of documents,
and be numbered separately from the " senate " and " house " series.

Sect. 3. Public officers and boards and managers of public institu-

tions shall in addition to their annual reports make special reports when
the public interest requires.
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Sect. 4. There shall be printed eight thousand copies of the report Number to be

of tlie board of education, ten thousand copies of the report of the
^'Ss^dro', §§ 4, e.

board of agriculture, and two thousand copies of each of the other docu- 1859, 22.

ments of such public series. If the public interest requires a larger

number of any document, the secretary may by special order direct

additional copies to the number of one thousand ; and he shall include

in the annual statement of the expenses of his office a list of the docu-

ments thus ordered.

Sect. 5. Twelve hundred copies of the reports of the boards of edu- Distribution of

cation and agriculture shall be delivered to the secretary of the com-
isss.'^ig; §§4,5,6.

monwealth, and the remainder distributed as said boards respectively

shall direct ; and not more than three hundred copies of a public docu-

ment shall be placed by the secretary at the disposal of the officer, board,

or institution, whose report it is.

Sect. 6. The annual reports of railroad corporations shall be filed in Railroad re-

separate complete sets, and a complete set, thus filed, shall l)e furnished
t',°rujsi*edy''°™

to each member of the legislature within ten days after the beginning i858, 7.

of the session; and one copy of each of said reports shall be furnished
^^ob, 4(), §8.

by the secretary of the commonwealth to every railroad corporation

established in this state.

Sect. 7. Documents to be furnished to any person, librar}^, associa- " Public series"

tion, or corporation, under any act or resolve passed previous to the l,ude/certaiir^

second day of May one thousand eight hundred and fifty-seven, shall acts, &c.

include only the " public series." All other documents printed by order ** ' '

of either or both branches of the legislature shall be distributed as pre-

scribed by their rules and orders.

Sect. 8. The secretary shall furnish annually a complete set of the .to be fur-

public series in a bound volume to each city and town in the common- towns,

wealth, to be preserved in some public ])lace therein, which volume shall j^sr, 40, § 9.

have a title page bearing the date of the year, and a brief index to the

titles of the several documents.
Sect. 9. Whoever wilfully neglects any duty required by this chap- penalty for neg-

ter shall forfeit ten dollars for each day such neoiect continues. J^,^*- .. . „
a 1 r\ mi t it i

1^58, 46, § 9.

bECT. 10. Ihe treasurer, auditor, attorney-general, adjutant-general. Treasurer, au-

board of education, and board of agriculture, may require any portion rcquh-fthcir re-

of their reports to be put in type preA'ious to the first Wednesday in Jan- ports to be put

uary annually, when the same can be done consistently with the public is57^«),§4.

advantage. The governor may also require his annual address so to be
put in type.

CHAPTER 5

OF THE STATE LIBRARY AND OTHER PUBLIC PROPERTY.

statk library.
Section

1. State library to be in the state house

—

when to be open.

2. Tliree trustees to be appointed by governor
and council.

.'!. Duties of trustees.

4. Librarian and assistant.

5. Trustees and librarian may employ assist-

ance.

6. Books, &c., belonging to state to be placed
in library.

7. Annual appropriation for the library.

8. Librarian to make report to legislature, an-
nually.

9. Committee to report necessary repairs, &c.,
upon state house.

5*

other public property.
Section
10. Charge of certain property of the common-

wealth.

11. Trustees, &e., of certain institutions to

make inventories of stock, &e., annually.

12. Custody of magazines, &c. Entrenching
tools, &c., to be marked.

13. Penalty for purchasing, &c., tools, &c.,

branded.

14. for defacing, &c., buildings, &c., belong-

ing to state.

CONVEYANCES OF PUBLIC LANDS.

15. Conveyances to be approved by governor
and council.
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State library to
be in state
liouse— wliea
open.
K. S. 11, § 9.

1S19, 155, § 2.

Three trustees
appointed by
governor, &c.
1S50, 162, § 1.

Duties of trus-
tees.

U.S. 11, § 11.

LSoO, 182,§§ 1,2,

1850, 315.

Librarian and
assistant.
IIS-W, 15.), $ 1.

ISolt, W.

Trustees and
librarian may
employ assist-

ance.
Uesolves,
ls.5r, 49, § 2.

Books, &c., b3-
longiuif to Btate

to bi' placed in

library.

K. S. 11, § 10.

1S49, 155, § 2.

Annual appro-
priation lor li-

brary.
R. S. 11, § 12.

1850, 182, § 1.

Resolves
1857, 49, § 1.

1858, 2.

Librarian to re-

port to legisla-

ture.
1849, 155, § 3.

See Ch. 4.

STATE LIBEART.

Section 1. There shall be in the state house a state library for the

use of the governor, lieutenant-governor, council, senate, house of rep-

resentatives, and such officers of the government, and other persons, as

may be permitted to use the same, to be kept open every day except

Sundays and public holidays.

Sect. 2. The library shall be under the management and control of

three trustees appointed by the governor by and with the advice and con-

sent of the council, who shall hold their offices for three years unless

sooner removed. The trustees now in office shall hold their offices

according to the tenor of their commissions unless sooner removed.

Sect. 3. The trustees shall superintend the library, sell or otherwise

dispose of such books belonging thereto as they deem unsuitable for its

purposes, see that its apartments are properly prepared for the accom-

modation of persons permitted to use the same ; and make and enforce

such rules for its regulation as they thhik proper.

Sect. 4. The secretary of the board of education shall be librarian.

He may appoint an assistant, who as assistant librarian and clerk of the

board of education shall receive an annual salary of fifteen hundred

dollars payable quarterly out of the treasury of the commonwealth.

Sect. 5. The trustees and librarian, at an expense not exceeding five

hundred dollars, may employ such assistance as is necessary for the

accommodation of visitors, for the protection and care of the library,

and for the performance of any labor the librarian may require.

Sect. 6. All books, laws, maps, documents, and other publications

belonging to the state and for jiublic use, except such as by order of the

respective departments of the government are now retained in the sen-

ate chamber, in the hall of the house of representatives, and in the

department of the secretary of the commonwealth, shall be deposited

and suitably arranged in the library, and shall be under the care of the

librarian.

Sect. 7. Twenty-three hundred dollars shall be annually appropri-

ated for the library," and expended under the direction of the trustees

and librarian in purchasing or otherwise procuring such books, maps,

charts, and works, as they deem most useful, in binding and keeping in

good condition the works therein, and in purchasing furniture and other

necessary conveniences therefor.

Sect. 8. The librarian shall annually report to the legislature the

receipts and expenditures on account of the library, with a list of books,

maps, and charts, lost, missing, or acquired, since the last report, speci-

fying those obtained by exchange, donation, or purchase ; and shall in

his report make suggestions for the improvement of the library.

Committee on
state house, &c.
1857, 05, § 1.

Charge of state

property.
R. S. 11, §§1-3.
1839, 72.

1852, 275.

1853, 318.

1855, 442.

18,5ti, 247.

Resolves
1838, 70.

OTHER PUBLIC PROPERTY.

Sect. 9. There shall be annually appointed by the senate and house

of representatives, a joint standing committee on the state house, con-

sisting of two members of the senate and five of the house, who shall

report to the legislature what repairs and improvements are necessary

to be made in and upon the state house and the grounds connected

therewith, together with an estimate of the expenses.

Sect. 10. "The state house and lands appurtenant in Boston, the

state arsenal at Cambridge, the state prison at Charlestown, the state

lunatic hosjiitals at Worcester, Taunton, and Northampton, the hospital

at Rainsford Island, the state reform school at Westborough, the indus-

trial school for girls at Lancaster, the state almshouses at Moiison,

Tewksbury, and Bridgewater, the state normal schools at Framingham,

Westfieldj' Bridgewater, and Salem, and other property of the common-
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wealth, sliall continue in charge of the persons designated by the several i853, 49.

laws in relation thereto.
_ _

° '

~'

Sect. 11. The trustees or inspectors of each state lunatic hospital, Trustees, &c.,

state almshouse, the hospital at Eainsford Island, reform school for boys, u,t1ourto'make

and industrial school for girls, sh:dl annually on the thirtieth day of Sep- '/^Y.^JSP'j^.'f'^-

tember, cause to be made an accurate inventory of the stock and supplies Sec cii.'7i,~'

on hand, and the value and amount thereof, at such institution, under
l^^^f^'g.

the following heads

:

ch. 75', § 25.
» CL. 70, § 7.

Live stock on the farm
;
produce of the farm on hand ; carriages and agricultural

implements ; machinery and mechanical fixtures ; beds and bedding in the inmates'

department ; other furniture in the inmates' department ;
personal property of the state

in the superintendent's department ; ready-made clothing ; dry goods; provisions and

groceries ; drugs and medicines ; fuel ; library.

Sect. 12. Public magazines, munitions of war, entrenching tools, custody of

and all other implements of war belonging to the commonwealth, shall,
"'o5igy&c.?toba

when not in actual use, be in the custody of the adjutant-general ; he nuirkJd.

shall at the public expense also provide suitable places for their safe 'ss ,-•

keeping, and shall have the care and management of all lands held by
the commonwealth for military uses. Such tools and implements shall

be designated as the property of the commonwealth by suitable perma-
nent brands or marks on each of them.

'

Sect. l-S. Whoever purchases, retains, or has in his possession, any Penalty for pur-

tool or implement so marked or branded, and not delivered to him by a
tooTs"l'c**^''

person thereto authorized, shall be punished by fine not exceeding ten branded.

times the value of such tool or implement. ^^' ^' ^^' §
'•

Sect. 14. Whoever wilfully defaces, mars, or injures, the walls, for defacing-,

wainscoting, or any other part, of the state house, or other building, or
|e'.' oftue sfat'e.

the appurtenances thereof, belonging to the commonwealth, by cutting, k- s. 11, § s.
_

writing, or in any other manner, shall for each oifence forfeit a sum not '
'^^

' ' ^ '^
'

less than five dollars.

«

CONVEYAlSrCES OF PUBLIC LAIRDS.

Sect. 15. All conveyances of land or flats of the commonwealth Conveyance?,

shall be subject to the approval of the governor and council. 1859,2:33.'^
"^

TITLE II.

OF ELECTIONS.

Chapter 6.— Of the Qualifications of Electors.

Chapter 7. — Of the manner of conducting Elections and returning Votes.

Chapter 8.— Of the Election of Governor and other State Officers.

Chapter 9.— Of the Election of Representatives in Congress and Electors

of President and Vice President.

Chapter 10.— Of the Election of District and County Officers.
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CHAPTER 6.

OF THE QUALIFICATIONS OF ELECTORS.

Section
1. Qualifications of voters at town, county,

and other elections.

2. Collectors of taxes to keep a list of persons

who have paid their taxes, and upon request

to give receipts.

3. Collectors to return lists to selectmen twice

a year.

4. Penalty for neglect, and I'or a false return.

5. jMayor and aldermen and selectmen to make
and post up lists of voters.

6. to be in session for receiving evidence of
qualifications, and to give notice thereof.

Section
7. Sessions of mayor and aldermen and select-

men in places where voters exceed one thou-

sand.

8. Provisions as to correcting lists of voters.

9. Naturalization papers to be produced for

inspection.

10. Penalty for giving false answers.

11. Mayor and aldermen and selectmen, when
not answerable for omissions.

12. Penalty for wilful neglect by city or town
ofiicers.

Qualifications
of voters at

town, county,
and other elec-

tions.
Amend, const,
art. 3, 20, 23.

E. S. 3, § 1.

1 1 Pick. 538.

5 Met. 102, 298,
591.

7 Gray, 299.
,

Collectors of
taxes to keep
list of jiersons
who have paid
taxes, and to
give receipt.

K. S. 3, § 2.

Collectors to re-

turn lists to se-

lectmen tmce a
year.
Amend, const,
art. 15.

R. S. 3, § 3.

City charters.
4 Pick. lis.

7 Pick. 286.

Penalty for neg-
lect and for

false return.

R. S. 3, § 4.

Mayor and al-

dermen and se-

lectmen to
make and post
up lists of vo-
ters.

Amend, const,
art. 15.

R. S. 3, § 5.

to be in sos-

Bion for reviv-
ing evidence of
qualifications,
and to give no-
tice thereof.
R. S. 3, § (1.

10 Cush. 143.

Section 1. Every male citizen of twenty-one years of age and
upwards, (except paujjers, persons under guardianship, and persons
excluded by articles twenty and twenty-three of the amendments to the

constitution,) who has resided within the state one year, and within the

city or town in which he claims a right to vote six months next preced-

ing any election of city, town, county, or state officers, or of representa-

tives to congress, or electors of president and vice-president, and who
has paid, by himself, his parent, master, or guardian, a state or county
tax assessed upon him in this state within two years next preceding

such election, and every citizen exempted from taxation but otherwise

qualiiRed, shall have a right to A'ote in all such elections ; and no other

person shall have such right to vote.

Sect. 2. The collectors of state and county taxes in each city and
town shall keep an accurate account of the names of all persons from
whom they receive payment of any state or county tax, and of the time

of such papnent ;• and upon request shall deliver to the person paying
the same a receipt specifying his name and time of pajTiient ; and such

receipt shall be admitted as presum})tive evidence thereof.

Sect. 3. The collectors, whether the time for Avhich they were
chosen has expired or not, shall twice in each year, namely, once not
more than twenty nor less than fifteen days before the annual city or

town elections, and once not more than twenty nor less than fifteen

days before the Tuesday next after the first Monday in November,
return to the mayor and aldermen and selectmen of their respective

cities and towns, an accurate list of all persons from whom they have
received pajanent of any state or county tax subsequently to the time

appointed for making their last preceding return.

Sect. 4. Every collector neglecting to make such return shall forfeit

one hundred dollars for each neglect ; and twenty dollars for every

name in respect to Avhich he makes a false return.

Sect. 5. The mayor and aldei-men and selectmen of cities and towns
shall, at least ten days before the annual city and toAvn elections and at

least ten days before the Tuesday next after the first Monday in Novem-
ber annually, make correct alphabetical lists of all the persons qualified

to vote for the several officers to be elected at those j^eriods, and shall

at least ten days before said elections cause such lists to be posted up
in two or more public places in their respective cities and towns.

Sect. 6. The mayor and aldermen and selectmen shall be in session

at some convenient place for a reasonable time, within forty-eight hours

next preceding all meetings for the elections of the officers aforesaid,

for the purpose of receiving evidence of the qualifications of persons

claiming a right to vote in such elections, and of correcting the lists of

voters. Such session shall be holden for one hotir at least before the
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opening of the meeting on the day of the election, find notice of the

time and place of holding the sessions shall be given by the mayor and

aldermen and selectmen upon the lists posted up as aforesaid.

Sect. 7. In every place where the number of qualified voters exceeds

one thousand, a Uke session of the mayor and aldermen or selectmen

shall be holden on the day immediately preceding the meeting, and for

as ranch longer time previous to said day as they judge necessary for

the pm-pose aforesaid. When the day immediately preceding such meet-

ing is Sunday, such session shall be holden on the Saturday preceding.

Sect. 8. The selectmen shall also enter on such lists the name of

any person known to them to be qualified to vote, and shall erase there-

fi-om the name of any person known to them not to be qualified.

Sect. 9. The mayor and aldermen and selectmen before entering

upon the lists the name of a naturalized citizen, shall require him to

produce for their inspection his papers of naturalization and be satisfied

that he has been legally naturalized ; but they need not require the pro-

duction of such papers after they have once examined and passed upon
them.

Sect. 10. Whoever giA'^es a false name or a false answer to the

mayor and aldermen or selectmen when in session for the purposes

aforesaid, shall forfeit the sum of thirty dollars for each ofience.

Sect. 11. The mayor and aldermen and selectmen, if they have
duly entered on said lists the names of all persons returned to them by
the collectors, shall not be answerable for any omissions therefrom.

Sect. 12. A city or town officer who wilfully neglects or refuses to

perform any duty required of him by the provisions of this chapter, shall

for each ofience forfeit a sum not exceeding two hundred dollars.

CHAPTER 7

Sessions in pla-
ces where vot-
ers exceed one
thousand.
R. S. 3, § 7.

Correcting lists

of voters.
18.39, -12, § 4.

1839, 1G5, § 3.

Naturalization
papers to be
produced &e.
Amend, const.,
art. 23.

1855, 416.

Penalty for giv-
ing false an-
swers.
R. S. 3, § 8.

Soleetmen, &c.,
when not an-
swerable.
K. S. 3, § 9.

Penalty for
neglect, &c., by
town officers.

R. 8. 4, § 11.

1839, 42, §6.
7 Greenl. 411.

I East 5G3.

II Johns. 114.

I N. H. 88.

II S. & R. 35.

11 Mass. 350.

OF THE MANNER OF CONDUCTING ELECTIONS AND RETURNING VOTES.

Section
1. Elections not to be held on days designated

by law for military duty.

2. Sleetings, when to be opened. Selectmen,

&c., to decide whether officers shall be vot-

ed for on one or on separate ballots.

3. Meetings, how called, time to be kept open.

4. Secretary of commonwealth to provide en-

velopes.

5. City and town clerks to procure envelopes
from secretary.

6. Selectmen and ward officers to provide en-

velopes at polls on the day of election.
~. Persons fraudulently obtaining envelopes
Uable to a fine.

8. Selectmen to preside at elections.

9. Presiding officers at elections to have a list

of voters and cheek names.
10. Selectmen when not answerable for refus-

ing to receive votes.

11. Moderator shall receive votes of all persons
on lists, and may refuse all others.

12. Manner of depositing votes, &c.
13. Votes when to be rejected, &c.
14. Results of elections, how determined. No

choice in certain cases.

15. Selectmen and ward officers to count votes.

10. Mayor and aldermen and clerk to examine
returns, and if faulty require new returns.
Otlier regulations.

17. City and town clerks to make returns of
votes to secretary, &c.

8

Section
18. Returns by mail.

19. When return is unsealed, secretary to give

notice to returning officers, who shall trans-

mit a sealed copy.

20. Secretary to furnish blanks, &c., to cities

and towns.

21. to record date of receiving returns, &c.

22. Votes for governor, &c., by whom exam-
ined.

23. Governor to certify examination of returns

for governor, &c.

24. Envelopes and returns to be preserved, and
with certificate, &c., laid before legislature.

25. Votes for county commissioners, by whom
examined. Penalty for neglect.

20. Board to file copies in clerk's office. Pen-

alty for neglect.

27. Votes for county treasurer and register of
deeds, by whom exaniiurd.

28. Penalty for voting if not qualified.

29. for giving more tlian one ballot.

30. for giving false answers.

31. for attempting to influence voters by
bribery or threats.

.32. for aiding unqualified persons to vote.

33. for disorderly conduct at elections.

.34. on town or city officers for neglect of
duty.

35. on clerks neglecting to return votes.

3G. Elections in cities.
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Elections not to
be held on days
designated for
military duty.
R. S. 4, § 1.

Meeting's, when
to be opened.
Officers to be
voted for on
one or on sepa-
rate ballots.

1841, 70.

Meeting's, how
called, time to
be kept open.
R. S. 15, § ID.

City charters.
1839, 42, § 2.

l&3y, 105, § 3.

1857, 311.

See Ch. 9, § 10.

Secretary of
commonwealth
to provide enve-
lopes,
1851, 226, § 2.

1853, 30, § 2.

Clerks to pro-
cure envelopes
from secretary.
1851, 220, § 3.

1853, 36, § 2.

Selectmen &c.
to provide euve-
lopes at polls.

1851, 2'20, §3.
1853, 36, § 2.

1856, 173, § 10.

Fraudulently
obtaining enve-
lopes.

1851, 226, § 7.

Selectmen to
preside.
Const., l,§2,art.

2; 2, §1, art. 3;
2, § 2, art. 1.

Amend, const.
art. 16, 17. R. S.

5, §6.— 6, §16.
— 15, §20.
1857, 171,211.
Presiding offi-

cers to have list

&c.
R. S. 4, § 3.

1839, 42, § 5.

12 Pick. 485.

Selectnipuwlien
not answerable
for refusing
votes.
R. S. 3, § 9.

5 Met. 208.

Votes, wliat
shall ije re-

ceived.
R. S. 3, § 10.

how deposit-
ed.

Section 1. 'No meeting for the election of national, state, district,

county, city, or town officers shall be held on a day upon which the
militia of the commonwealth are by law required to do military duty.

Sect. 2. Meetings for the election of national, state, district, and
county officers may be opened as early as nine o'clock in the forenoon,
and shall be opened as early as two o'clock in the afternoon of the elec-

tion day; and the mayor and aldennen and selectmen shall decide
whether such officers shall be voted for on one ballot or at the same time
on sei^arate ballots, and shall give notice thereof in the warrant calhng
the meeting.

Sect. 3. Such meetings in towns shall be called by the selectmen in

the manner ordered by the towns, and in cities according to the provis-

ions of the acts establishing them and the acts in addition thereto

;

and the warrant for notifying such meetings shall specify the time when
the polls for the choice of the several officers shall be opened, and the
same shall be kept open at least two hours, and in towns for such longer
time as a majority of the voters present shall by vote direct; but in no
case shall the polls be kept open after the hour of sunset.

Sect. 4. The secretary of the commonwealth shall provide and keep
constantly in his office a sufficient number of self-sealing envelopes to

supply all the voters in the commonwealth, and shall furnish the same
to the clerks of the several cities and towns when applied for. Such
envelopes shall be of uniform size and color and bear the arms of the
commonwealth, and no other envelopes shall be used at the polls.

Sect. 5. The city and town clerks shall obtain from the secretary

such number of envelopes as may be sufficient to meet, the wants of the
voters of their respective cities and towns, and keep the same subject

to the order of the selectmen of towns, or the wardens and inspectors

of cities.

Sect. 6. The ward offi-cers in each city and the selectmen of each
town shall obtain from the city or town clerks and provide at the 23olls

on the day of election a sufficient number of such envelopes, and supply
each person claiming to be a voter in said city or town, on his j^ersonal

application, with such number as the pending election may require, and
return to the clerk all envelopes not used.

Sect. 7. Whoever wilfully claims to be a voter, knowing that he is

not a voter where the claim is made, and by reason thereof fraudulently

obtains an envelope fi'om the persons having the custody of the same on
the day of the election, shall be liable to a fine of not less than ten nor
more than fifty dollars.

Sect. 8. At town meetings for the election of national, state, dis-

trict, and county officers, the selectmen shall preside ; and shall have all

the powers which are vested in moderators.

Sect. 9. The presiding officers at meetings held for the election of

tOAvn or other officers, shall be provided Avith a complete list of the per-

sons qualified to vote at such election ; and no person shall vote at an

election whose name has not been previously placed on such list, nor

until the presiding officers find and check his name thereon.

Sect. 10. The selectmen shall not be answerable for refusing the

vote of any person whose name is not on the list of voters, unless such

person before ofiering his vote furnishes them with sufficient evidence

of his having the legal qualifications of a voter at such meeting, and
requests them to insert his name on said list.

Sect. 11. The moderator of a town meeting shall receive the votes

of all persons whose names are borne on the list of voters as certified

by the selectmen ; and shall not be answerable for refusing the vote of

a person whose name is not on said list.

Sect. 12. No vote shall be received by the presiding officers at any
election provided for in this chapter, unless presented for deposit in the
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ballot box by the voter in person in a sealed envelope, or open and R. s. 4, § 4.

unfolded, and so that such officers can know but one ballot is presented, issj'llof §\
Sect. 18. Votes for different persons for the same othce found in one ,^?5% 30, §i.

envelope shall not be counted, and if more than one vote for the same votes wiie^' to

person for the same office is found in one envelope, but one such vote
^l^r^f^^^^fl^'^'

shall be counted, and no vote shall be counted Avhich does not clearly is54;59;§ i.

indicate in writing the office for which the person voted for is designed,

except when but one officer is voted for.

Sect. 14. In all elections of civil officers by the people, the person Results of eiec-

or persons having the highest ninnber of votes shall be deemed and to-n^ned!*'
*^*'"

declared to be elected ; but no persons receiving the same number of Amend, const,

votes shall be deemed to be elected, if thereby a greater number would fsoG, ih, §§ 1,2.

be elected than required by law. ^^^' ^^

Sect. 15. The votes in elections for national, state, county, and dis- Selectmen and

trict officers, shall be received, sorted, and counted, by the selectmen, ^1mt°v^tls.^
***

and by the ward officers, and public declaration made thereof in open isw, 171, §§ 1,2.

town and ward meetings. The names of persons voted for, the nund)er see'ch. 9, §§ 4,

of votes received for each person, and the title of the office for Avhich he i~-

is proposed, shall be entered in words at length by the town and ward
clerks in their records. The ward clerks shall forthwith deliver to the

city clerks certified copies of such records, who shall forthwith enter

the same in the city records.

Sect. 16. The mayor and aldermen and the clerk of each city shall Mayor and ai-

forthwith after an election examine the returns made by the returning cSto'*'^^^exam-
officers of each ward in such city, and if any error appears therein they jue returns and,

shall forthwith notify said ward officers thereof, who shall forthwith new"retiu-ns""^^

make a new and additional return, under oath, in conformity to .truth,
^l*!^^'"

""eguia-

which additional i-eturn, whether made upon notice or by such off.cers 1852,209, § 1.

without notice, shall be received by the mayor and aldermen or city ^^^ ^^' ^' ^
^"

clerk at any time before the expiration of the day preceding that on
which by law they are required to make their returns or to declare the
results of the election in said city ; and all original and additional

returns so made shall be examined by the mayor and aldermen and
made part of their returns of the results of such election. In counting
the votes in an election no returns shall be rejected when the votes

given for each candidate can be ascertained.

Sect. 17. City and town clerks shall within ten days from the day City and town

of an election for governor, lieutenant-governor, councillors, senators, retumsorv^otes

secretary, treasurer and receiver-general, auditor, attorney-general, rep- ^"^o^'J^^^oJ''?*'*

resentatives in congress, commissioners of insolvency, sheriffs, registers -w', 101, 107.
^'

of probate and insolvency, district-attorneys, or clerks of the courts, j^g.^' ^3^' ^
^*

transmit copies of the records of the votes, attested by them, certified 1855' 92, § 2.

by the mayor and aldermen or selectmen, and sealed up, to the secretary ^^57' \l\'^ §§ 1^2.

of the commonwealth ; they shall in like manner within ten days after |^5?, 3n.

an election for county treasurer or register of deeds, transmit such copies see cii.' 9, § 12T

of the I'ecords of the votes to the county commissioners of their several

counties ; and within seven days after an election for county commis-
sioners, transmit such copies of the records of the votes to the clerks of
the courts for their several counties ; but in Suffolk the return of votes
for register of deeds shall be made to the board of aldermen of Boston,
and in Chelsea, North Chelsea, and Winthrop, the returns of votes for

county commissioners shall be made to the clerk of the courts for the
county of Middlesex. Or within three days after such elections, such
clerks may deliver such copies, sealed up, to the sheriffs of their several
counties, who within seven days after receiving them shall transmit
them to the office of the secretary, and to the county commissioners,
board of aldermen, and clerks of courts, as severally above designated.

Sect. 18. Proof that a return of votes was properly directed to the ^^j"™^^^
person to whom it was required to be transmitted or delivered, and i&5i>,'255,§2.
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mailed within forty-eight hours after closing the polls, shall be a bar to

any complaint fur delinquency.
When return is Sect. 19. When a return of votes from a city or town is received at

tary'tcf g-'ive^ no- ^^^ office of the Secretary of the commonwealth not sealed up as by law
tice to returning required, he shall forthwith give notice thereof to the returning officers;

shall transmit a wlio upon the receipt of such notice shall make a copy of their record

iw?o*'on<?^'7o of the votes at said election and transmit the same, certified by them
under oath to be correct, to the secretary, sealed up as required by law
in the case of original returns. If such copy is received by the secre-

tary before the day on which by law the returns are to be opened and
the votes counted, and if upon opening said copy by the governor and
council, the legislature, or any person aitthorized so to do, the original

return is found in substantial conformity therewith, it shall not be
rejected because of informality.

Secretary to fur- Sect. 20. The Secretary shall annually furnish to the several clerks

to dties^nd'^'''' ^^ ^^^^ citics and towns blank forms and enveloj^es for all returns of votes
towns. required to be made to his office, with such printed directions on the

Resolves, isor, envelopes as he deems necessary for the guidance and direction of such
1- officers in making the returns accordino- to law.

to record date Sect. 21. A memorandum of the date of the reception of all retums
of receiving re- of votcs at the secretary's office shall be made at said office on the
turns, &c.

,
..,•' -, • n •

-t 1 IT.
1857, 295, § 2. eiivclopes Containing them ; and it a return required to be sealed up is

received unsealed, the secretary shall make a memorandum of such fact

upon said return.

Votes for gov- Sect. 22. The secretary upon receiving such returned copies shall

whoiiiexam-^ transmit them as received with their seals unbroken to the governor and
ined. couiicil ; and the governor with five at least of the council shall as soon

i,T2,art.'3°' 8^s may be, examine them; and he shall issue his summons to such per-
Ameud. const, gons as appear to be chosen to the offices of governor, lieutenant-gov-

K. s. 5, §1.
' ernor, councillors, secretary, treasurer and receiver-general, auditor,

1850 i?3^ «5 4 10 'Attorney-general, and senators; and to such persons as appear to be
chosen members of congress, commissioners of insolvency, sheriflTs, regis-

ters of probate and insolvency, district-attorneys, and clerks of the

courts, he shall forthAvith transmit a certificate of such choice signed by
the governor and countersigned by the secretary,

how certified. Sect. 23. The governor shall in the presence of at least five council-

tn^T^}'
'^'^^^^'

lors make and subscribe a certificate of the examination of the returns
185?, 295, § 3. of votes for governor, lieutenant-governor, and councillors, required by

article sixteen of the amendments of the constitution, and of the result

of said examination.

Envelopes, &e., Sect. 24. After sucli examination, the returns shall be replaced in

afld^iiiid'^before their respective envelopes, which with the returns and such certificate

legislature, &c. the govei'iior sliall deliver to the secretary, and the secretary on the first

art V(V. '

^'^^^ ' Wednesday of January shall lay the same, together Avith schedules

io-n' o~^' ^ * shoAving the number of ballots Avhich aiu^ear to have been cast for each
jDcrsoii voted lor, beiore the senate and house oi representatives.

Azotes for conn- Sect. 25. Oil the first Wednesday of the month succeeding an elec-

ers'^^ i)v™hom" ^ioii for couuty commissioner, the board of examiners for the county for
examined. Fen- wliicli the election was held shall meet ; and the clerk of the courts shall

K.k i4,Tfi7,°
' pi'esent the returned copies of A'Otes at such election; and the board

1855^" shall open and examine them and notify the person chosen of his elec-

13 Gray, 83. tion. If sucli board or clerk wilfully neglects to i^erform any duty
required of them under this section, each of them so neglecting shall

forfeit a sum not exceeding tAvo hundred dollars.

Board to file
^

Sect. 26. The board shall Avithin three days after such examination

office! ^PenaUy^ file such copics in the office of the clerk; and any one of them Avilfully

*?r neglect. detaining in his custody such a copy three days after the time for filing

' " it has expired shall forfeit fifty dollars and the same sum for each suc-

ceeding day of such detention ; and the clerk shall notify the attorney-

general of every neglect so to file, and CA^ery such detention.
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ballot.

Whoever wilfully gives a false answer to the selectmen or for giv-ins

Sect. 27. County commissioners shall, on the first Wednesday of Votes for conn-

January after an election for county treasurer or register of deeds in r^JS^of
"" ^""^

their county, open and examine the returned copies of votes at such
^f^^^^^^^"^

^^-

election, and notify the person chosen of his election ; but in Suffolk the k""s.^4, §§ 44,

board of aldermen of Boston, within ten days after an election for regis- ^^g ^^^ ^^
ter of deeds for said county, shall so open and examine the votes of Amend. § 3.

such election, and notify the person chosen. J^oJ mfh.
Sect. 28. Whoever knowing that he is not a qualified voter at an 2 Gray, 370.

election wilfully votes for any officers to be then chosen, shall forfeit a in^lf notquai-

sum not exceeding one hundred dollars for each offence. ^^'>^-
^ ^

Sect. 29. If a voter knowingly gives more than one ballot at one 9Met.268.'

time of balloting at an election, he shall forfeit a sum not exceeding one more than Ine
hundred dollars.

Sect. 30.

moderator presiding at an election, shall forfeit for each offence a sum ^^^^ answers.

not exceeding one hundred dollars. 7 Met. 52.

Sect. 31. Whoever by bribery, or threatening to discharge from his for attempt-

employment, or to reduce the wages of, or by a promise to give employ- ^^ters bylritef

ment or higher wages to, a person, attempts to influence a qualified voter or threats.

to give or Avithhold his vote in an election, shall be punished by fine not '

exceeding three hundred dollars or by imprisonment in the county jail

or house of coiTection for a term not exceeding one year, or both, at the

discretion of court.

Sect. 32. Whoever wilftiUy aids or abets any one, not legally quali- for aiding un-

fied, in voting or attempting to vote at an election, shall forfeit a sum sons' to'votef

not exceeding fifty dollars for every such offence.
^

R- s. 4, § 9.

Sect. 33. ' Whoever is disorderly in a meeting held for an election for disqrderiy

mentioned in this chapter, shall forfeit a sum not exceeding twenty
k.'^s

"4*5
jq.

dollars. l(j Mass. 385.

Sect. 34. If a city or town officer wilfully neglects or refuses to on town offi-

perform the duties required of him respecting elections by the provisions ofXty!
neglect

of this chapter, he shall for each offence forfeit a sum not exceeding two See ch. 6, § 12.

hundred dollars.

Sect. 35. The clerk of any city or town who fails to make return of on clerks.

the votes given therein in conformity Avith the provisions of law, shall ^^'^' ^^^' ^
^'

be liable to a fine of not less than five and not more than fifty dollars.

Sect. 36. Elections in cities shall be conducted according to the Elections in

provisions of the acts establishing them and of the several acts in addi- r* s!*4, § 12.

tion thereto, so far as they are not inconsistent with the provisions of
this chapter

CHAPTER 8.

OF THE election OF GOVERNOR AND OTHER STATE OFFICERS.

governor, &c.
Section

1. Election of governor and other state offi-

cers.

councillors.

2. Division of commonwealth into councillor
districts.

3. Districts, how constituted.

senators.

4. Division of commonwealth into senatorial

districts.

5. Districts, how constituted.

6. Apportionment of representatives.

representatives in the general court.
Section

7. Warrants for meeting to state number of
representatives to be voted for.

8. In a town constituting a district, repeated

ballotings may be had on same day.

9. Proceedings in case of failure to elect in

district contained in one town or city.

10. Selectmen and towTi clerks, &c., in com-
posite districts to prepare, &c., transcript

of record of votes.

11. Officers apportioning representation to des-

ignate place lor clerks to meet and ascer-

tain result of election.
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Section
12. Clerks of towns, &c., in composite districts

to meet and ascertain result of election.

13. Clerks to return and record votes of dis-

trict.

14. Proceeding's in case of failure to elect in

composite districts.

15. Certificates of election in single districts.

16. in composite districts.

17. Form and return of certificate of election.

Section
18. Proceeding's in case of vacancy.
19. Secretary to furnish blanks.

20. Penalty on officers refusing to perform
duties.

21. on selectmen, giving false certificate.

22. on clerks for signuig false certificate.

23. Compensation of city and town officers.

24. Appointment of clerk,pro tempore.

Election ofgov-
ernor and other
state officers.

Constitution :

1, § 2, art. 1.

1, §3, art. 1,2,3.

2, § 1, art. 2, 3.

2, § 2, art. 1.

Amend, const.
art. 15, 16, 17,

21, 22.

Division of
commonwealth
Into councillor
districts.

Amend, const,
art. l(i.

1850, 307, § 1.

1857, 310.

Districts, how
constituted.
1857, 310.

District No. 1.

District No. 2.

District No. 3.

District No. 4.

District No. 5.

District No. 6.

District No. 7.

District No. 8.

GOVERNOR, &C,

Section 1. The governor, lieutenant-governor, conncillors, secretary,

treasurer and receiver-general, auditor, attorney-general, and senators

and representatives in the general court, shall be elected annually on
the Tuesday next after the first Monday of November, as prescribed in

the constitution.

COTTNCILLORS.

Sect. 2. For the choice of councillors the commonwealth is divided

into eight districts, as provided in the follomng section, each of which
shall in the manner prescribed by the constitution and laws elect one
councillor.

Sect. 3. The five senatorial districts in the county of Sufiblk consti-

tute District Number One.
The five senatorial districts in the county of Essex constitute District

Number Two.
The first, second, fourth, fifth, and sixth senatorial districts in the

county of Middlesex, constitute District Number Three.

The Franklin senatorial district, the Hampshire and Franklin district,

and the central, north-east, and north-west districts in the county of

Worcester, constitute District Number Four.

The two senatorial districts in the county of Hampden, the two sen-

atorial districts in the county of Berkshire, and the Hampshii-e district,

constitute District Number Five.

The north Norfolk senatorial district, the third Middlesex district,

and the east, south-east, and south-west districts in the county of
Worcester, constitute District Number Six.

The west and east Norfolk senatorial districts and the three senato-

rial districts in the county of Bristol, constitute District Number Seven.

The three senatorial districts in the county of PljTnouth, the Cape
district, and the Island district, constitute District Number Eight.

Di'vision of
commonwealth
into senatorial
districts.

Amend const.,
art. 22.

1857, 309, § 1.

Districts, how
constituted.
1857, 309, §§ 2-

13.

Krst Suffolk.
Second Suffolk.

Third Suffolk.

Fourth Suffolk.

Fifth Suffolk.

SENATORS.

Sect. 4. For the choice of senators the commonwealth is divided

into forty districts, as provided in the following section, each of which
shall in the manner prescribed by the constitution and laws elect one
senator.

Sect. 5. The city of Chelsea, the towns of North Chelsea and Win-
throp, and the ward numbered two in the city of Boston, constitute the

First Suffolk District.

The wards numbered one, three, and five, in the city of Boston, con-

stitute the Second Suffolk District.

The wards numbered four, six, and seven, in the city of Boston,

constitute the Third Suffolk District.

The wards numbered eight, nine, and ten, in the city of Boston, con-

stitute the Fourth Suffolk District.

The wards numbered eleven and twelve in the city of Boston, consti-

tute the Fifth Suffolk District.

1
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No new divisions of wards shall be made in the city of Boston, pre- Wards in p.os-

vious to the next aj^portionment of senators and representatives. v^^on°uutn,&c.

The city of Lynn, and the towns of Lynnfield, Marblehead, Nahant, First Essex.

Saugus, and Swampscott, constitute the First Essex District.

The city of Salem, and the towns of Danvers, Hamilton, Middleton, Second Essex.

South Danvers, Topsfield, and Wenham, constitute the Second Essex

District.

The city of Lawrence, and the towns of Andover, Boxford, Haverhill, Third Essex.

Methuen, and North Andover, constitute the Third Essex District.

The city of Newburyport, and the towns of Amesbury, Bradford, Fourth Essex.

Georgetown, Groveland, Newbury, Salisbury, and West Newbury, con-

stitute the Fourth Essex District.

The towns of Beverly, Essex, Gloucester, Ipswich, Manchester, Rock- Fifth Essex.

port, and Rowley, constitute the Fifth Essex District.

The city of Charlestown, and the towns of Somerville, Melrose, and First Middie-

Malden, constitute the First Middlesex District. ^*^^-

The city of Cambridge, and the towns of Waltham, West Cambridge, second Middie-

Watertown, Belmont, and Brighton, constitute the Second Middlesex
^^^ ^^^

District.

The towns of Ashland, Framingham, Holliston, Hopkinton, Natick, Third Middle-

Newton, Sherborn, Sudbury, Wayland, and Weston, constitute the
®^^'

Third Middlesex District.

The towns of Acton, Ashby, Boxborough, Carlisle, Chelmsford, Con- Fourth Middle-

cord, Dunstable, Groton, Lincoln, Littleton, Marlborough, Pepperell,
^^^'

Shirley, Stow, Townsend, Tyngsborough, and Westford, constitute the

Fourth Middlesex District.

The towns of Bedford, Billerica, Burlington, Lexington, Medford, Fifth i^iddie-

North Reading, Reading, South Reading, Stoneham, Wilmington, Win- ^^^'

Chester, and Woburn, constitute the Fifth Middlesex District.

The city of Lowell, and the towns of Dracut, and Tewksbury, consti- Sixth Middie-

tute the Sixth Middlesex District.
^^'^'

The city of Worcester, and the towns of Holden, Paxton, and Rut- Central Wor-

land, constitute the Central Worcester District.
cester.

The towns of Blackstone, Douglas, Mendon, Milford, Northbridge, South-east

Sutton, and Uxbridge, constitute the South-east Worcester District.
Worcester.

The towns of Auburn, Brookfield, Charlton, Dudley, Leicester, Oxford, south-west

Southbridge, Spencer, Sturbridge, Warren, Webster, and West Brook- Worcester,

field, constitute the South-west Worcester District.

The towns of Athol, Barre, Dana, Hardwick, Hubbardston, New Korth-west

Braintree, North Brookfield, Oakham, Petersham, Phillipston, Royal- Worcester,

ston, Templeton, and Winchendon, constitute the North-west Worces-
ter District.

The towns of Ashburnham, Fitchburg, Gardner, Harvard, Lancaster, North-east

Leominster, Lunenburg, Princeton, Sterling, and Westminster, consti-
"""cester.

tute the North-east Worcester District.

The towns of Berlin, Bolton, Boylston, Clinton, Grafton, Millbury, EastWorces-

Northborough, Shrewsbury, Southborough, Upton, Westborough, and ^^'

West Boylston, constitute the East Worcester District.

The towns of Agawam, Blandford, Chester, Chicopee, Granville, Hoi- West Hamp-

yoke, Ludlow, Montgomery, Russell, Southwick, Tolland, West-Spring- '^'^^'

field, and Westfield, constitute the West Hampden District.

The city of Springfield, and the towns of Brimfield, Holland, Long- East Hampden,

meadow, Monson, Palmer, Wales, and Wilbraham, constitute the East
Hampden District.

The towns of Chesterfield, Cummington, Easthampton, Goshen, Had- Hampshire,

ley, Hatfield, Huntington, Middlefield, Northampton, Plaiiifield, South
Hadley, Southampton, Westhampton, Williamsburg, and Worthington,
constitute the Hamjishire District.

The towns of Ashfield, Bernardston, Buckland, Charlemont, Colrain, Franklin.
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Hampshire and
Franklin.

Korth Berk-
Bhire.

South Berk-
shire.

North Norfolk.

EaBt Norfolk.

West Norfolk.

North Bristol.

South Bristol.

West Bristol.

North Plym-
outh.

South Plym-
outh.
1857, 202.

Middle Plym-
outh.

Cape District.

Island District.

Conway, Deerfield, Gill, Greenfield, Hawley, Heath, Leyden, Monroe,
Northfield, Rowe, Shelburne, and Whately, constitute the Franklin
District.

The towns of Amherst, Belchertown, Enfield, Granby, Greenwich,
Pelham, Prescott, Ware, Erving, Leverett, Montague, New Salem,
Orange, Shutesbury, Sunderland, Warwick, and Wendell, constitute

the Hampshire and Franklin District.

The towns of Adams, Cheshire, Clarksburg, Dalton, Florida, Han-
cock, Hinsdale, New Ashford, Lanesborough, Peru, Pittsfield, Savoy,
Williamstown, and Windsor, constitute the North Berkshire District.

The towns of Alford, Becket, Egremont, Great Barrington, Lee, Len-
ox, Monterey, Mount Washington, New Marlborough, Otis, Richmond,
Sandisfield, Sheftield, Stockbridge, Tyringham, Washington, and West
Stockbridge, constitute the South Berkshire District.

The city of Roxbury, and the towns of Brookline, Dorchester, and
West Roxbury, constitute the North Norfolk District.

The towns of Braintree, Milton, Quincy, Randolph, Stoughton, and
Weymouth, constitute the East Norfolk District.

The towns of Bellingham, Canton, Dedham, Dover, Foxborough,
Franklin, Medfield, Medway, Needham, Sharon, Walpole, andWren-
tham, constitute the West Norfolk District.

The towns of Attleborough, Easton, Raynham, Mansfield, Norton, and
Taunton, constitute the North Bristol District.

The city of New Bedford, and the town of Dartmouth, constitute the
South Bristol District.

The towns of Berkley, Dighton, Fall River, Freetown, Pawtucket,
Rehoboth, Seekonk, Somerset, Swanzey, and WestjDort, constitute the

West Bristol District.

The towns of Abington, Cohasset, Hanover, Hingham, Hull, North
Bridgewater, Scituate, and South Scituate, constitute the North Plym-
outh District.

The towns of Bridgewater, Carver, Fairhaven, Lakeville, Mattapoisett,

Marion, Middleborough, Rochester, and Wareham, constitute the South
Plymouth District.

The towns of Duxbuiy, East Bridgewater, Halifax, Hanson, Kings-
ton, Marshfield, Pembroke, Plymouth, Plympton, and West Bridge-

water, constitute the Middle Plymouth District.

The towns of Brewster, Chatham, Dennis, Eastham, Harwich, Orleans,

Provincetown, Truro, Wellfleet, and Yarmouth, constitute the Cape
District.

The towns of Barnstable, Falmouth, and Sandwich, with the counties

of Dukes County and Nantucket, constitute the Island District.

Apportionment
of representa-
tives.

Amend, const.
art. 21.

1857, 30S.

Warrants for
meeting- to state

number of rep-
resentatives to
be voted for.

1857, 311, § 2.

In certain
towns repeated

REPRESENTATIVES IN THE GENERAL COURT.

Sect. 6. The two hundred and forty representatives are apportioned

to the several counties, as follows :
—

Barnstable, nine ; Berkshire, eleven ; Bristol, twenty ; Dukes county,

one ; Essex, thirty-two ; Franklin, eight ; Hampden, twelve ; Hamp-
shire, eight ; Middlesex, thirty-nine ; Nantucket, two ; Norfolk, (ex-

cluding the town of Cohasset,) twenty ; Plymouth, and the town of

Cohasset, sixteen ; Suffolk, twenty-eight ; Worcester, thirty-four.

Sect. 7. Warrants for meetings for the election of rejiresentatives

shall direct that the voters in towns, cities, and wards, be notified to

bring in their votes on one ballot for the representatives to which their

several districts are entitled, and shall specify the number thereof.

And svich elections shall be conducted and the results thereof deter-

mined as provided in chapter seven except as hereinafter provided.

Sect. 8. When a town constituting: a district fails on the first ballot
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to make choice of the representatives to which it is entitled, other bal- baiiotings may

lotings may be had on the same day, but the polls for such baiiotings same dily, &c.

shall not be opened after five o'clock in the afternoon. li^'W, rs.

Sect, 9. When a town, city, or the wards of a city, constituting a Proceedi'uts'm

representative district, at the election held on the Tuesday next after
J'o^ej

°y?j^f*^

the first Monday of November fail to elect the number of representa- trict contained

tives to which such district is entitled, the proper officers of such city J,"ty°^
*°^^ *""

or town shall issue their warrant for a new election in such district, to i»57, 3ii, § i.

be held on the fourth Monday of said November, to fill the vacancy,

and the number to be elected shall be specified in the warrant, and
similar proceedings shall be had thereupon as in the original election of

such representatives.

Sect. 10. In towns, cities, and wards, composing a part of a repre- Selectmen, &c.,

sentative district, the selectmen and town clerks and ward ofllicers, in dLtTiSsTo^prc-
open town and ward meetings, and the mayor and aldermen and city P!"e> &<-. ti-m-

clerks, shall forthwith tipon the vote for rejirosentative being recorded ot' votes.

''^''"'^

make out under their hands and seal up and deliver to their respective ^^"' "^^^' § ^•

clerks a true transcri])t of such record.

Sect. 11. The county commissioners, mayor and aldermen, or board Officers appor-

of aldermen, or such special commissioners as are authorized to appor- gentatfonlo'de-
tion the representation assigned to the several coixnties, at their meet- signate place

ing for such purpose, shall designate a place in each representative meet and* ascer-

district, not contained in or consisting of one town or city, at which the tain result of

clerks of towns, cities, and wards, composing such district, shall assemble iss?, aii, § 8.

for the purpose of ascertaining the result of elections. Due notice of
such appointment shall be given by said commissioners or mayor and
aldermen to every town, city, and ward, in the district. Such place of
meeting may be changed once in two years by the same authority, after

*^

a hearing on the petition of two of such clerks.

Sect. 12. The clerks of cities, towns, and wards, composing such Clerks oftowns,

districts, shall meet at noon on the day following an election for repre- *e district's'to^
sentatives, at the place so designated, and shall examine and compare meet and ascer-

such transcripts and ascertain what persons have been elected. If any election?"
"^

error apj^ears in a transcript or return, the clerks shall forthwith give l^^J^
3ii, §§ 3,

notice thereof to the officers required to make the return, and such I'dd, 121, §§ 1, 2.

officers shall forthwith in conformity with the truth and under oath,
make a new return, which, whether made with or without such notice,

shall be received and examined by said clerks within two days after the
time appointed for the meeting ; and for that pui-pose the meeting may
be adjourned not exceeding two days. No return shall be rejected
when the number of votes given for each candidate can be ascertained.

Sect. 13. Such clerks shall at such meeting make out under their to return and
hands a complete return of all the votes cast for representatives in the

[f,e°di'strirt^''

"^

district, the names of all persons for whom such votes were given, and issr, an, § 3.

the number of votes for each person, and a record of the return shall be
made in the book of records of their respective cities, towns, and wards,
within four days after the day of the meeting.

Sect. 14. If upon such examination and comparison of transcripts Proceedings in

it appears to such clerks that their district has failed to elect the number
to d °ct^1n com-

of representatives to which it is entitled, such fact shall be certified by posite district.

such ward and city clerks to the mayor and aldermen of their city, and ^^~' ^^^' ^
^"

by such town clerks to the selectmen of their several towns, and such
mayor and aldermen and selectmen shall forthwith issue their warrants
for another meeting for the election of representatives, to fill such
vacancy, to be held on the fourth Monday of the same November, and
similar proceedings shall be had thereupon as at the first election.

Sect. 15. When it is ascertained who is elected representative in a Certificates of

district, composed of one town, or city, or one or more wards of a city, frie^d^Btricts!"

the selectmen or mayor and aldennen shall make out duplicate certifi- ^- ^- ^' § ^•

6* 9
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1844, 143, §§2, 3.

1857, 311, § 1.

See § 19.

in composite
districts.

1857, 311, § 5.

See § 19.

Form and re-

turn of certifi-

cate of election.

1857, 311, § 3.

Proceeding's in

case of vacancy.
1858, 6, § 1.

Secretary to
furnish blanks.
1844, 143, §§ 1, 2,

12.

1857, 311, § 10.

1859, 121, § 4.

Penalty on offi-

cers retusing to
perform duties.

1857, 311, § 9.

on selectmen
giving- false cer-

tificates.

1852, 282.

on clerks for
signing false

certificate.

1859, 121, § 3.

Compensation
of city and town
officers.

1857, 311, § 5.

Appointment of
clerk pro tem-
pore.
1857, 311, § 11.

cates thereof, one of which they shall transmit to the office of the

secretary of the commonwealth on or before the first Wednesday in

January following, and the other by a constable or other authorized

officer to the person elected, within ten days after the day of election.

Sect. 16. When the clerks of cities, towns, and wards, composing a

district, at their meeting for the purpose, ascertain that a representative

is elected in their district, they or a majority of them shall make out
duplicate certificates thereof, one of which they shall deliver into the

office of the secretary of the commonwealth, on or before the first day
of January following, and the other by a constable or other authorized

officer transmit to the person elected, within ten days after the day of

election.

Sect. 17. Such certificates of election shall be in substance as fol-

lows :
—

Commonwealth of Massachusetts, county of Pursuant
to a law of this commonwealth, the qualified voters of Representative District Num-
ber , in their several meetings on the day of November instant,

for the choice of representatives in general court, did elect , being in-

habitants of said district, to represent them in the general court to be holden on the

first Wednesday of January next.

Dated at the day of in the year one thousand eight

hundred and

Such certificate shall have a return thereon, signed by the officer

authorized to give such notice, and stating that notice of the choice was
given to the persons therein mentioned, and that said persons were
summoned to attend the general court accordingly.

Sect. 18. When a vacancy occurs in a representative district, the

speaker of the house of representatives shall in the precept which he
may issue by order of the house giving notice of such vacancy, appoint
a time for an election to fill the same. Upon the reception of such
precept, the mayor and aldermen of a city and the selectmen of the

towns comprising the district, shall issue their warrants for an election

on the day named in the precept ; and similar proceedings shall be had
in filling such vacancy as in the original election of representatives.

Sect. 19. The secretary of the commonwealth shall furnish to cities

and towns blank forms for certificates, transcripts, and returns, required

under this chapter. Such blanks for returns shall have printed thereon

sections fifteen, sixteen, and nineteen, of this chapter, and the first four

sections of chapter two.
Sect. 20. City or town officers wilfully neglecting or refusing to

perform the duties required of them under this chapter, shall for each
ofl:ence forfeit a sum not exceeding two hundred dollars.

Sect. 21. Selectmen giving a certificate of election to a person
voted for as representative to the general court, not in accordance with
the declaration of the vote in open town meeting at the time of the

election, shall forfeit three hundred dollars.

Sect. 22. Clerks wilfully signing a certificate not in confoi*mity with
the result of an election, as apparent by the transcripts and returns,

shall forfeit a sum not exceeding three hundred dollars.

Sect. 2.3. Towns and cities may provide suitable compensation to

clerks and selectmen for services performed by them under the require-

ments of this chapter.

Sect. 24. In case of a vacancy in the office of town, city, or ward
clerk, or any disability in such clerk to perform the duties required by
this chapter, the selectmen, mayor and aldermen, or board of aldermen,

or wai'den, may appoint a clerk pro tempore^ who shall be sworn and
perform such duties.
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CHAPTER 9.

OF THE ELECTION OF REPRESENTATIVES IN CONGRESS AND ELECTORS
OF PRESIDENT AND VICE-PRESIDENT.

representatives in congress.
Section

1. Division of commonwealth into congres-

BJoual districts.

2. Towns formiug the several districts.

3. Representatives in congress when to be

chosen.

4. Koturn of votes.

5. Proceedings in case of no choice.

6. Proceedings in case of vacancies.

7. Sheriffs to transmit precepts to selectmen.

8. Penalty for neglect of city and town officers.

ELECTORS OF PRESIDENT AND VICE-PRESI-
DENT OF THE UNITED STATES.

9. Electors of president and vice-president to

be chosen.

Section
10. Choice of electors, when to take place.

11. Names of electors to be on one ballot.

12. Keturn of votes.

13. Governor and council to count votes and
notify persons elected.

14. If a majority are not chosen, residue to be
chosen by general court.

15. Time and place of meeting of electors ; va-
cancies, how filled.

10. Electors to vote, and certify and transmit
their votes to seat of government.

17. Compensation of electors.

18. Duties of sheriffs and town officers in elec-

tion of governor, &c., to be observed in
election of electors. Penalties.

EEPRESENTATIVES IN CONGRESS.

Section 1. For the purpose of electing representatives in the con- Division ofcom-

gress of the United States, the state is divided into eleven districts, ^oT<^eslioJS^°
each of which shall elect one representative, being an inhabitant of the districts.

same district. '
^^'

Sect. 2. The districts are as follows, to wit :
—

The several towns in the counties of Barnstable, Dukes county, and Towns forming

Nantucket, with the city of New Bedford, and the tow^ns of Dartmouth,
trfct's!'""''''

'^''"

Fairhaven, Carver, Kingston, Marion, Mattapoisett, Plymouth, Plymp- District No. i.

ton, Rochester, and Wareham, form District Number One. 1857' 202!

The city of Fall River, and the towns of Attleborough, Berkley, Digh- District No. 2.

ton, Easton, Freetown, Mansfield, Norton, Pawtucket, Raynham, Reho- ^^^' ^^^'

both, Seekonk, Somerset, Swanzey, Taunton, Westport, Abington, Bridge-
water, Duxbury, East Bridgewater, Halifax, Hanover, Hanson, Hing-
ham, Hull, Lakeville, Marshfield, Middleborough, North Bridgewater,
Pembroke, Scituate, South Scituate, West Bridgewater, and Cohasset,
form District Number Two.
The towns of Bellingham, Braintree, Canton, Dedham, Dorchester, District No. 3.

Dover, Foxborough, Franklin, Medfield, Medway, Milton, Needham,
Quincy, Randolph, Sharon, Stoughton, Walpole, West Roxbury, Wey-
mouth, Wrentham, Blackstone, Mendon, Milford, Northbridge, Upton,
Uxbridge, Brighton, Holliston, Newton, Sherborn, and Watertown, form
District Number Three.
The city of Roxbury, the town of Brookline, and the w\ards numbered District No. 4.

seven, eight, nine, ten, eleven, and twelve, in the city of Boston, form
District Number Four.
The w^ards numbered one, two, three, four, five, and six, in the city of District No. 5.

Boston, the cities of Cambridge and Chelsea, and the towns of North
Chelsea and Winthrop, form District Number Five.
The cities of Lynn, Newburyport, and Salem, and the towns of District No. 6.

Amesbury, Beverly, Essex, Georgetown, Gloucester, Groveland, Hamil-
J|~' Hf

ton, Ipswich, Manchester, Marblehead, Nahant, Newbury, Rockport,
Rowley, Salisbury, Swampscott, Wenham, and West Newbury, form
District Number Six.

The cities of Charlestown and Lawi-ence, and the towns of Andover, District No. 7.

Boxford, Bradford, Danvers, Haverhill, Lynnfield, Methuen, Middleton, ^\l
North Andover, Saugus, South Danvers, Topsfield, Burlington, Lexing- isssJk

ton. Maiden, Medford, Melrose, North Reading, Reading, Somerville,

7\.

150.

385.
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District No. 8.

District No. 9.

District No. 10.

1855, 365.

District No. 11.

1855, 35.

Representa-
tives in con-
gress wlien to
be chosen.
K. S. 6, § 3.

1856, 224.

11 Mass. 124.

Return of
votes.
R. S. 6, § 4.

1857,171, §§1,2.
1857, 295, § 1.

Proceedings in
case of no
choice.
R. S. 6, § 6.

Proceeding's in
case of vacan-
cies.

R. S. 6, § 7.

Sheriffs to
transmit pre-
cepts to select-

men-
R. S. 6, § 8.

Soutli Reading, Stoneham, "Waltham, West Cambridge, Wilmington,
Winchester, and Woburn, form District Number Seven.

The city of Lowell, and the towns of Acton, Ashby, Ashland, Bed-
ford, Billerica, Boxborough, Carlisle, Chelmsford, Concord, Dracut,
Dunstable, Framingham, Groton, Hopkinton, Lincoln, Littleton, Marl-
borough, Natick, Pepperell, Shirley, Stow, Sudbury, Tewksbury, Town-
send, Tyngsborough, Wayland, Westford, Weston, Berlin, Bolton, Har-
vard, Lunenburg, Northborough, Southborough, and Westborough, form
District Number Eight.

The towns of Ashburnham, Aubuni, Barre, Boylston, Brookfield,

Charlton, Clinton, Douglas, Dudley, Fitchburg, Gardner, Grafton, Hol-
den, Hubbardstou, Lancaster, Leicester, Leominster, Millbury, New-
Braintree, North Brookfield, Oakham, Oxford, Paxton, Princeton, Rut-
land, Shrewsbury, Southbridge, Spencer, Sterling, Sturbridge, Sutton,

Templeton, Webster, West Boylston, Westminster, and Winchendon,
and the city of Worcester, form District Number Nine.
The towns of Athol, Dana, Hardwick, Petersham, Phillipston, Royals-

ton, Warren, West Brookfield, Erving, Leverett, Montague, New Sa-
lem, Northfield, Orange, Shutesbiiry, Sunderland, Warwick, Wendell,
Whately, Amherst, Belchertown, Easthampton, Enfield, Granby, Green-
wich, Hadley, Hatfield, Northampton, Pelham, Prescott, South Hadley,
Ware, Agawam, Brimfield, Chicopee, Holland, Holyoke, Longmeadow,
Ludlow, Monson, Palmer, Wales, West Springfield, Wilbraham, and the

city of Springfield, form District Number Ten.
The towns of Ashfield, Bernardston, Buckland, Charlemont, Colrain,

Conway, Deerfield, Gill, Greenfield, Hawley, Heath, Leyden, Monroe,
Rowe, Shelburne, Chesterfield, Cummington, Goshen, Huntington, Mid-
dlefield, Plainfield, Southampton, Westhampton, Williamsburg, Worth-
ington, Blandford, Chester, Granville, Montgomery, Russell, Southwick,
Tolland, and Westfield, and the several towns in the county of Berk-
shire, form District Number Eleven.

Sect. 3. The mayor and aldermen and selectmen of the several

cities and towns shall as provided in chapter seven call meetings to be
held on the Tuesday next after the first Monday in November in the
year one thousand eight hundred and sixty, and thence afterwards,

biennially, on the Tuesday next after the first Monday in November,
for the voters to give their votes for representatives in congress.

Sect. 4. The clerks in making their returns of votes for representa-

tives to congress under section fifteen of chaj^ter seven, shall transmit
them in envelopes expressing on the outside the district in which the
votes were given.

Sect. 5. In case of no choice in a congressional district, the gov-
ernor shall cause precepts to issue to the mayor and aldermen and select-

men of the several cities and towns in the district, directing them to

call a new meeting on the day appointed in such precept, for the voters

to give their votes for a representative in congress. The precept shall

be accompanied with a list of all the persons voted for in the district

who received fifty votes or more according to the next preceding return,

and shall show the number of votes for each of such persons; sim-

ilar proceedings shall be had thereon and the same returns made as

in an original election ; and the like proceedings shall be repeated as

often as occasion may require.

Sect. 6. When a vacancy happens in the representation of this com-
monwealth in congress, the governor shall cause precepts to issue for a

new election in the district where the vacancy exists ; and similar i^ro-

ceedings shall be had thereon as in an original election.

Sect. 7. The several sheriffs, upon receiving precepts from the gov-
ernor for the election of a representative in congress, shall seasonably
transmit them to the officers of the towns or cities within their respec-

tive counties to whom they are directed.
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Sect. 8. If any city or town officer wilfully neglects or refiises to Penalty for

perform any duty required of him in this chapter, he shall forfeit for
^|^to\ra^offl^

each oiFence a sum not exceediusf two hundred, nor less than thirty cers.

dollars.
^K.s.6.§i2.

ELECTORS OF PRESIDENT AND VICE-PRESIDENT OF THE UNITED STATES.

Sect. 9. In each year when the election of president and vice-presi- Electors of

dent of the United States takes place, there shall be chosen as many
vke-prTs^idei^

electors of president and vice-jaresident as the commonAvealth is at such to be chosen.

time entitled to.
^- "^^ *^' §

^^•

Sect. 10. The mayor and aldermen and selectmen of the several Choice of eieo-

cities and towns, shall, in the manner provided in section three of chap- take place!
*°

ter seven, call meetings to be held on the Tuesday next after the first i«^«) 35, § i.

MoniTiiy in November of such year, for the voters to give their votes for

the Avhole number of electors to which the commonwealth is entitled.

Sect. 11. The names of all the electors to be chosen shall be writ- Names of eiec-

ten on each ballot; and each ballot shall contain the name of at least tors to be on
.,,. f ^ • IT- • I'll one baUot.

one mhaljitant ot each congressional district into which the common- K. s. c, § is.

wealth shall be then divided ; and shall designate the congressional dis-

trict to which he belongs.

Sect. 12. Votes for electors shall be counted, recorded, certified. Return of

sealed, and transmitted, to the secretary of the commonwealth, as ^h-o- ["If^jg^ 5

vided in sections fifteen, sixteen, and seventeen of chapter seven. l^52' 209' § 2.

Sect. 13. The governor and council shall open and examine such Governor^&c.'^'
returns and count the votes, and the several persons who have received to count Votes,

the highest number of votes so returned shall be declared elected, and sonsTiected.'^'^'

the governor shall forthwith transmit to each person so chosen a certifi- 1^^' *<'' ^ 2.

cate of his election.

Sect. 14. If upon examination of the votes it appears that a majority if a majority

of the whole number of electors are not chosen, the governor shall forth- residue to be^°'

with by proclamation, call the legislature together, which shall, by joint chosen by gea-

ballot of the senators and representatives assembled in one I'oom, choose issi.'iol'l's.

as many electors as are necessary to complete the full number.
Sect. 15. The electors shall convene at the state house in Boston Time and place

on the Tuesday preceding the first Wednesday of December following
eiectors."^^

°^

their election, at three o'clock in the afternoon. In case of the death or Vacancies, how

absence of an elector, or in case the number of electors is deficient, Ls.'e, §21.

the electors present shall forthwith elect from the citizens of the com-
monwealth so many persons as shall supply the deficiency.

Sect. 16. The electors so convened shall on said first Wednesday of Electors to

December vote by ballot for one person for president and one person Jy ancTtransmit
for vice-president of the United States ; one of whom at least shall not their votes to

be an inhabitant of this commonwealth. They shall name in their bal- nient?
^°''^'^^'

lots the person voted for as president, and in distinct ballots the person k. s. 6, § 22.

voted for as vice-president ; and they shall make distinct lists of all per-

sons voted for as president and vice-president and of the number of
votes given for each ; which lists they shall sign, and certify, and trans-

mit, sealed up, to the seat of the government of the United States,

directed to the president of the senate ; and they shall in all respects
proceed conformably to the constitution and laws of the United States.

Sect. 17. Each elector shall receive three dollars a day for attend- Compensation.

ance, and the same compensation for travel as is allowed to a member llsl'g'aP'^'
of the general court.

Sect. 18. All laws in relation to the duties of sheriffs, city and town Duties of sher-

officers, and voters, in the election of civil officers, shall, as fiir as the i,>tr"in*dec-°^'

same may be applicable, apply to the meetings and elections held tion of electors.

respecting the choice of electors of president and vice-president of the " '^^ *'

United States ; and like penalties shall be incurred for the violation
thereof.
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CHAPTER 10.

OF THE ELECTION OF DISTRICT AND COUNTY OFFICERS.

Section
1. Election of district and county officers.

2. district attorneys.

3. clerks of courts.

4. registers of probate and insolvency.

5. sheriffs and commissioners of insolvency.

6. county commissioners.

7. special commissioners.

8. Not more than one commissioner to be

chosen from the same place.

9. Election of county treasurers and registers

of deeds.

FAILURES TO ELECT.

10. In case of failures to elect district attor-

Section
neys, clerks of courts, registers of probate
and insolvency, &c.

11. commissioners and special commission-
ers.

12. county treasurers and registers of deeds.

VACANCIES.

13. Vacancies in the office of district-attorney,

&c., how filled.

14. commissioner and special commissioner.
15. county treasurer or register of deeds.

16. Penalty on selectmen, &c., for neglect of
duty.

Election of dis-

trict and county
officers.

Amend, const,
art. 19.

K. S. 14, § 16.

1854, 77, §§ 1, 5.

1855, 92, §§1,5.
1856, 173, §§ 1,2,

5.

1858, 93, §§ 4, 5.

Section 1. District-attorneys, clerks of the courts, registers of pro-

bate and insolvency, sheriffs, commissioners of insolvency, county com-
missioners, s]3ecial commissioners, county treasurers, and registers of

deeds, shall be chosen by ballot on the Tuesday next after the first

Monday of November in the years in which said officers are respectively

to be elected except as hereinafter provided. Those persons noAV hold-

ing said offices shall continue to hold the same during the terms for

which they are elected, unless sooner removed as provided by law.

district attor-
neys.
K. S. 13, § 37.

1856, 173, §§1,5.

DISTRICT-ATTORNEYS.

Sect. 2. In the year eighteen hundred and sixty-two and every
third year thereafter, there shall be elected by the voters in each of the

districts into which the commonwealth is divided for the administration

of the criminal law, a district-attorney, who shall be a resident within

the district. The officers so elected shall hold their offices for three

years fi'om the first Wednesday in January following their election.

CLERKS OF the COURTS.

clerks of

1857, 1.

1859, 196, § 9,

Sect. 3. In the year eighteen hundred and sixty-one and every fifth

1856^173 «§ 2 6 y^^^ thereafter, there shall be elected by the voters in the county of
" ' ' ' ' Suffolk, a clerk of the supreme judicial court for said county, and two

clerks of the superior court for said county, one for the civil, and one for

the criminal, business, and by the voters in each of the other counties a

clerk of the courts for the county, who shall act as clerk of the supreme
judicial court, the superior court, and the county commissioners. Such
clerks shall hold their offices for five years from the first Wednesday of

January following theu- election, unless sooner removed as provided by
law.

registers of
probate and in-

solvency.
1858, 93, § 4.

sheriffs and

REGISTERS OF PROBATE AND INSOLVENCY.

Sect. 4. In the year eighteen hundred and sixty-three and every

fifth year thereafter, there shall be elected by the voters in each county

a register of probate and insolvency for the county, who shall hold his

office for five years fi'om the first Wednesday of January following his

election.

SHERIFFS AND COIirMISSIONERS OF INSOLVENCY.

Sect. 5. In the year eighteen hundred and sixty-two and every
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third year thereafter, there shall be elected by the voters in each county commissioners

a sheriff for tlie county, and in the county of Worcester four commis- °Us,^zoI^fY.'

sioners of insolvency, and in each of the other counties three coniniis- i^5i> 322.

sioners of insolvency. Each of said officers shall hold his office for three 1850^ m, §§ 1,5.

years from the first Wednesday in January following his election.

COUNTY COMJnSSIOXERS AND SPECIAL COIVOIISSIGNERS.

Sect. 6. The voters in the county of Middlesex with those of the Election of

city of Chelsea and the towns of North Chelsea and Winthrop, and the ^""/Jne?^'
voters in each of the other counties except Suffolk and Nantucket shall k. s. h, §§" I6,

annually elect one county commissioner for the county, who shall hold 1^,50, 209, § 2.

his office for three years and until his successor is elected and qualified. |^5~.
s^-

^

There shall be three county commissioners in each coimty except Suf- 3' Gray,' 126!

.

folk and Nantucket.

Sect. 7. In the year eighteen hundred and sixty-two and every special com-

third year thereafter, there shall be elected by the voters in the county
k.'I.'hI^ §§' 21,

of Middlesex with those of the city of Chelsea and the towns of North 24.

Chelsea and Winthrop, and by the voters in each of the other counties 1852^5:3. *

except Suffolk and Nantucket, two special commissioners for the i^'i. J'''. §6.

county, who shall hold their offices for three years and until their suc-

cessors are elected and qualified.

Sect. 8. Not more than one of the county commissioners and special Not more than

commissioners in each county, except the county of Dukes County, shall XnerTo^be
be chosen from the same city or town. When at any election, except chosen from the

in the county of Dukes County, two persons residing in the same city r.^s! hT§'z^.

or town have a plurality of votes, whereby one would otherwise be ^s^' ^''' §§ 3, 6,

elected county commissioner and the other special commissioner, or '

^^

both, to either of those offices, the one who has the highest number of

votes shall be elected, and when both have an equal number neither of

them shall be deemed elected. When a person residing in a city or

town in which a county commissioner or sj^ecial commissioner who is to

remain in office resides, has a plurality of the votes, he shall not be
elected.

county treasurers and registers of deeds.

Sect. 9. In the year eighteen hundred and sixty-one and every third Election of

year thereafter, there shall be elected by the voters in each county, urer and'^regis-

except Suffolk and Nantucket, a suitable person residing therein, to be ter of deeds!

treasurer of the county, who shall hold bis office for three years and in, 112, m, 114.

until his successor is elected and qualified. At the same times there ||37.
ise.

shall be elected by the voters in each district for the registry of deeds, isss! 92', §§ 1, 3.

and in each county not divided into such districts, a suitable person
2^*i.ay ^370.

residing therein to be register of deeds for such district or county, who
shall hold his office for three years and until his successor is elected and
qualified, unless sooner removed as provided by law.

FAILURES to ELECT.

Sect. 10. If on the days aforesaid there is a failure to elect a district- in case of fail;

attorney, clerk of the courts, register of probate and insolvency, sheriff,
trkt att*orney!^'

or commissioner of insolvency, in any district or county, the governor clerk of courts,

shall by proclamation declare such failure and order a new election to bate^andlnBor
be had on such day as he shall appoint, and shall continue so to order

jl^f^j'-f
";

^
such elections until a choice is effected. . 1808' 93, §

12'.

Sect. 11. If on said days there is a failure to elect a county commis- commission-

sioner or special commissioner for any county, the board of examiners ^" ^f^fSt^p^o

shall lorthwitn issue their warrant to the mayor and aldermen and r.s.h, §§ i9, 20.

selectmen of the cities and towns in such county, or in the county of
Middlesex, to the mayor and aldermen and selectmen of the cities and
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In case of fail-

ure to elect
county treas-
urer and regis-
ter of deeds.
R. S. 14, §§ 107,

108, 109.

K. 8. act of
amend. § 3.

1856, 118.

See §16.

to\ms in said county, and of Chelsea, North Chelsea, and "Winthrop,

requiring them on a day mentioned in their warrant, which shall be
within twenty days after issuing the same, to call meetings of the

voters in their respective places for completing such elections, and they
shall continue so to issue their warrants until a choice is eflected. At
each election the examiners shall furnish the mayor and aldermen and
selectmen with a list of the persons not elected, who at the preceding
election received more than twenty-five votes.

Sect. 12. If on said days there is a failure to elect a county treasurer

or register of deeds for any county or district, the county commissioners
shall forthwith issue their warrant to the mayor and aldennen and
selectmen of the several cities and towns in such county or district,

requiring them on a day mentioned in the warrant to call meetings of
the voters in their respective places for completing such elections, and
they shall continue so to issue their warrants until a choice is effected.

The commissioners shall in such cases meet and count the votes at such
times as they shall adjourn to, for that j^urpose.

Vacancies in
office of clerk,
&c., how filled.

1856, 173, §§8,9.
See § 16.

Ch. 17, § 81.

Ch. 119, § 13.

commission-
er and special
commissioner.
R. S. 14, § 22.

1850, 299, § 2.

1852, 53.

See §16.

county treas-
urer or register
of deeds.
R. S. 14, § 107.

R. S. act of
amend. § 3.

1856, 118.

See § 16.

Ch. 17, § 87.

Penalty on se-

lectmen, &c.,
for neglect.
R. S. 14, § 28.

1839, 135.

VACAKCIES.

Sect. 13. If a person elected to either of the offices mentioned in

section ten is removed therefrom, or otherwise vacates the same, an
election to fill such ofiice for the remainder of his term shall be ordered
by the governor, and shall be had on the Tuesday next after the first

Monday of November.
Sect. 14, A vacancy in the ofiice of county commissioner or sjjecial

commissioner of any county may be filled at any time when the board
of examiners think it expedient ; and they shall issue their warrant there-

for to the mayor and aldemien and selectmen of the cities and towns of
such county, or in the county of Middlesex to the mayor and aldei-men
and selectmen of the cities and towns therein, and of Chelsea, North
Chelsea, and Winthrop, and the person chosen shall fill the ofiice for

the remainder of the term.

Sect. 15. If a person elected county treasurer or register of deeds
resigns or otherwise vacates the oflSce, an election to fill the same for

the remainder of the term shall be had on the Tuesday next after the
first Monday of November upon the order of the county commissioners,
who shall issue their warrant therefor as in the case of failure to elect.

Sect. 16. If the mayor and aldermen or selectmen of any place wil-

fully neglect to comply with a warrant or order issued under either of
the six preceding sections, each of them so neglecting shall forfeit a sum
not exceeding two hundred dollars.
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TITLE III.

OF THE ASSESSMENT AND COLLECTION OF TAXES.

Chapter 11.— Of the Assessment of Taxes.

Chapter 12.— Of the Collection of Taxes.

CHAPTER 11

OF THE ASSESSMENT OF TAXES.

PERSONS AND PKOBERTT SUBJECT TO TAXA-
TION.

Section
1. Persons subject to a poll tax.

2. Property subject to taxation.

3. Real estate.

4. Personal estate.

PROPERTY AND PERSONS EXEMPTED FROM
TAXATION.

5. Property and polls exempted : 1st, property

of the United States ; 2d, of the oommon-
wealtli, except ; 3d, of certain institutions ;

4th, of scliool districts ; 5th, Bunker Hill

Monument ; (Ith, household furniture, &c.

;

7th, churches ; 8th, cemeteries, &c. ; 9th, es-

tate of agricultural societies ; 10th, of certain

females to amount of five hundred dollars ;

11th, cattle, &c. ; 12th, Indians ; 13th, polls

and estates of persons unable to pay.

WHERE POLLS AND PROPERTY SHALL BE
ASSESSED.

6. Poll tax, where assessed.

7. Person to be taxed where he designates his

place of residence to be.

8. Real estate, where and to whom taxed.

9. Tenant may recover of landlord taxes paid,

unless, &c.

10. Real estate of person deceased may be as-

sessed to heirs, &c. One liable for whole
witli riglit to contribution.

11. or to estate of deceased where title is in

dispute.

12. Personal estate, taxed where owner resides.

Except— stock in trade, &c., employed in

other towns.

machinery, &c.
horses, &c.
of persons under guardianship.
personal property held in trust, &c.
deposited to accumulate.

of deceased persons.

13. Property held as a ministerial fund.
14. Personal property mortgaged, &c.
15. Partners may be jointly taxed for stock in

trade.

7 10

MANNER OF ASSESSING TAXEff..

Section
16. Ships of copartners assessed where own-

ers reside.

17. State treasurer to send tax warr.^uts to

sheriiTs.

18. By what rules all taxes to be assessed.

19. Penalty if assessors refuse to obey warrant.

In such case commissioners to appoint.

20. Town, &c., liable for state or county tax

not assessed.

21. Keepers of taverns, &c., to give names of
persons taxable. Penalty.

22. Assessors to give notice, to bring in list*

ofpoUs and property.

23. may verify lists by oath of party.

24. to make a fair cash valuation.

25. to receive lists as true, unless, &c.

26. Penalty for agreement to assessment on
limited amount, &c., with view to resi-

dence.

27. Assessors shall make an estimate when
lists are not brought in.

28. Estimate conclusive, unless, &c.

29. State, county and town taxes ia one as-

sessment.

30. County and city taxes in Boston-. Chel-

sea, &c., exempt.

31. Proportions to be assessed on polls,, and
property.

32. Assessors may add five per cent, for con-

venience of apportionment.

33. to deposit copy of valuation in oflBce.

34. 'WTiat shall be contained in valuation : es-

tates of inhabitants ; estates of non-resi-

dents.

35. Form of tax list for collectors.

30. Valuation list to be sworn to by assessors.

37. Penalty on assessor omitting to take oath,

&c.
38. Assessors to commit lists to collectors, &c.
39. Contents and form of warrant.

40. If warrant is lost, &c., new one may issue.

41. Discounts may be allowed.

42. rates of, to be posted up.

43. Abatements.
44. Costs before abatement, &c.



74 ASSESSMENT OF TAXES. [Chap. 11.

Sectiox
45. If assessors refuse to abate taxes, &c.
4(). No abatement allowed unless, &c.
47. To be apijlied lor within six months.
48. If tax is paid, amount of abatement to be

paid out of town treasury.

49. Party entitled to certificate of his abate-

ment.

flO. Assessors to assess persons applying seven
days bo.oi'vj an election.

Section
51. Assessors to be responsible only for fidel-

ity, &c.

52. Pay of assessors.

REASSESSMENT OF TAXES.

53. Taxes, invalid, &c., except poll taxes, may
be reassessed.

ILLEGAL ASSESSMENTS.

54. to be void to extent of illegal excess.

Poll tax.
R. S. 7, § 1.

1843, 87.

1844, 145.
~ Mass. 523.

4 Jlet. 181.

5 Met. 594.

Property tax.
K. S. 7, § 2.

4 Met. 5 H.
4 Cush. 12.

8 Cush. 237.

4 Gi-ay, 500.

Real.
R. S. 7, § 3.

10 Cush. 514.

Personal.
R. S. 7, § 4.

1839, 139, § 2.

1849, 149.

lii Pet. 435.
f) Pick. 98.

If. Pick. 572.

9 Met. 73, 199.

7 Cush. <500.

10 Cush. 128.

PERSONS AND PROPERTY SUBJECT TO TAXATION.

Section 1. A poll tax shall be assessed in the manner hereinafter

provided, on every male inhabitant of the oominonwealth above the age
of twenty years, whether a citizen of the United States or an alien.

Sect. 2. All property, real and personal, of the inhabitants of this

state, not expressly exemjjted by law, shall be subject to taxation as

hereinafter provided.

Sect. 3. Real estate, for the purposes of taxation, shall include all

lands within this state, and all buildings and other things erected on or

affixed to the same.
Sect. 4. Personal estate shall, for the purposes of taxation, include

goods, chattels, money, and eifects, wherever they are, ships and vessels

at home or abroad, money at interest, and other debts due the persons
to be taxed more than they are indebted or pay interest for, public

stocks and securities, stocks in turnpikes, bridges, and moneyed corpo-
rations, within or Avithout the state, the income from an annuity, and so

much of the income from a profession, trade, or employment, as exceeds
the sum of six hundred dollars a year ; but no income shall be taxed
which is derived from property subject to taxation.

Exempted.
R. S. 7, § 5.

See Ch. 13, § 75.

Property of the
United States.
of the state.

1853, 122.

4 Met. 564.

8 Cush. 237.

4 Gray, 500.

certain insti-

tutions.
2 Cush. 611.

school dis-

tricts.

1843, 85.

Bunker Hill
Monument.
Household fur-
niture, &c.

Churches.
1841, 127.

1 Met. 538.

Cemeteries, &c.
1841, 114, § 7.

Estate of agri-
cultural socie-

ties.

1851, 215.

of certain fe-

males to
amount of five

PROPERTY AND PERSONS EXEMPTED FROM TAXATION.

Sect. 5. The following property and polls shall be exempted from
taxation :

—
First. The property of the United States.

Second. The property of the commonwealth, except real estate of
which the commonwealth is in possession under a mortgage for condi-
tion broken.

Third. The personal property of literary, benevolent, charitable, and
scientific institutions incorporated within this commonwealth, and the
real estate belonging to such institutions, occupied by them or their

officers for the purposes for which they were incorporated.

Fourth. All property belonging to common school districts, the
income of which is appropriated to the purposes of education.

Fifth. The Bunker Hill Monument.
Sixth. The household furniture of every person, not exceeding one

thousand dollars in value, his wearing apparel, fanning utensils, and
mechanics' tools necessary for carrying on his business.

Seventh. Houses of religious worship, and the pews and fltrniture

(except for parochial pui-j^oses) ; but portions of such houses ap})ropri-

ated for purposes other than religious worship shall be taxed at the
value thereof to the owners of the houses.

Eighth. Cemeteries, tombs, and rights of burial, so long as the same
shall be dedicated for the burial of the dead.

Ninth. The estate, both real and personal, of incorporated agricul-

tural societies.

Tenth. The property to the amount of five hundred dollars of a
widow or unmarried female, and of any female minor whose father is

deceased, if her whole estate real and pei-sonal not otherwise exempted
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fi-om taxation does not exceed in value the sum of one thousand dol- hundred doi-
, lars.
lars.

. 1S58, 43, § 1.

Eleventh. Mules, horses, and neat cattle, less than one year old ; and cattie, &c.

swine and sheep less than six months old.

Twelfth. The jiolls and estates of Indians. Indians.

Thirteenth. The polls and any portion of the estates of persons who Poiisandes-

by reason of age, infirmity, and poverty, are in the judgment of the ^aWe to ply?^
assessors unable to contribute fully towards the public charges.

WHERE POLLS AND PROPERTY SHALL BE ASSESSED.

Sect. 6. The poll tax shall be assessed upon each taxable person, in Poii tax, where

the place where he is an inhabitant on the first day of May in each ^ ^^s^^t^'s o

year, except in cases otherwise provided for by law. The poll tax of i Met. 242, 250.

minoi-s liable to taxation shall be assessed to, and in the places of the ^ cush.^362.

residence of, the parents, masters, or guardians, having control of the ^ Gray, 484.

persons of such minors ; but if a minor has no parent, master, or guar- 54.
"^ "

'
^

'

dian, within this state, he shall be personally taxed for his poll, as if he
were of full age. The poll tax of every other person under guardian-
ship shall be assessed to his guardian in the place where the guardian
is taxed for his own poll.

Sect. 7. A taxable person in a city or town on the first day of May Person to be

who, when inquired of by the assessors thereof, refuses to state where (^^f<^^eg ms^^
he considers his legal residence to be, shall for the purpose of taxation place of resi-

be deemed an inhabitant of such place. If when so inquired of he iSo,*276.
^'

designates another place as his legal residence, said assessors shall notify

the assessors of such place, who, upon receiving the notice, shall tax
such person as an inhabitant of their city or town. But such person
shall not be exempt from the payment of a tax legally assessed upon
him in the city or town of his legal domicil.

Sect. 8. Taxes on real estate shall be assessed in the city or town Real estate,

where the estate lies, to the person who is either the owner or in pos- k^^s^VI^t^**'
session thereof on the first day of May. Mortgagors of real estate shall, 1 Cush! 142/»• ^^. 4 Cush ''(JO

tor the purposes of taxation, be deemed owners until the mortgagee 2 Gray', iss!

takes possession, after which the mortgagee shall be deemed the owner. '' ^'^^y' ^'^^' 277.

Sect. 9. When a tenant paying rent for real estate is taxed therefor, Tenant may re-

he may retain out of his rent the taxes paid by him, or may recover the iord,'taxespaid,

same in an action against his landlord, unless there is an agreement to ^^i^l^
*"•

.

,

.

=> ' » R. S. 7, § 8.
the contrary.

Sect. 10. The undivided real estate of a deceased person maybe Real estate of

assessed to his heirs or devisees without designating any of them by may be assessed

name, until they have given notice to the assessors of the division of Jo
';'ji.'''5' *".

the estate and the names of the several heirs or devisees ; and each heir wiTok',\\ itii

or devisee shall be liable for the whole of such tax, and when paid by [^^on"
''°"*""

him he may recover of the other heirs or devisees their respective por- R. s. 7, § 12.

tions thereof.

Sect. 11. The real estate of a person deceased, the right or title to or to estate

which is doubtful or unascertained by reason of litigation concerning ^he're^meism
the will of the deceased, or the validity thereof, may be assessed in gen- f'*^!"'.*^;^;-.

eral terms to the estate of the deceased ; and said tax shall constitute a r,.ri,'o''ua'i estate,

lien upon the land so assessed, and may be enforced by the sale of the *"-'^"' '''""',*:„

,,1 r' -I -I r.
"^ n • i*^T n owucr rosicles.

same or a part thereot, as provided for enforcing other hens for taxes r. s. 7, §§ o, 10.

on real estate.
6 rick.^i's.^

^'

Sect. 12. All personal estate within or without this state, shall be 1

^^*'^^~'*5;',f''°-
assessed to the owner in the city or town where he is an inhabitant on n cush."^302.

the first day of May, except as follows : I
Gray, 494.

X,">" J- \ 11 1 IT Ti !• If 7 Gray, 2//.
r irst. All goods, wares, merchanchse, and other stock in trade, (except except stock

ships or vessels oM-ned by a copartnershi]),) including stock employed in e^„pfoy^(Un'
the business of manufacturing or of the mechanic arts, in cities or towns other towns.
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1830, 130, § 1.

1859, 114.

4 Met. ISO.

4 Cush. 543.

10 Cush. (J5

(i Gray, 570.

Machinery,
where taxed,
&c. ,

183/ , 86.

Horses, &c.
185 r, 301, § 1.

Property of
persons under
guardianship.
1855, lOG.

1859, 258.

2 Gray, 494.

Trust property,

5 Cush. 93.

(3 Gray, 132.

Property de-
posited to accu-
mulate.

of deceased
persons.
1848, 235.

1852, 234.

5 Pick. 236.

4 Cush. 1.

Property hold
as a miiiistorial

Innd.
K. S. 7, § 10.

1« Pick. 542.

Personal prop-
erty, mort-
gaged, &c.
1{.''S. 7, § 11.

10 Met. 334.

Pnrtners may
be jointly taxed
Tor stock in
trade.

within the state, other than where the owners reside, whether such own-
ers reside within or without this state, shall be taxed in those places

where the owners hire or occupy manufactories, stores, shops, or wharves,
whether such property is within said places or elsewhere on the first day
of May of the year when the tax is made.

Second. All machinery employed in any branch of manufactures,
and belonging to a person or corporation, shall be assessed where such
machinery is situated or employed ; and, in assessing the stockholders

for their shares in any manufacturing corporation, there shall first be
deducted from the value thereof, the value of the machinery and real

estate belonging to such corporation.

Third. Horses, mules, neat cattle, sheep, and swine, kept throughout
the year in places other than those where the owners reside, whether
such owners reside within or without this state, and horses employed in

stages or other vehicles for the transportation of passengers for hire,

shall be assessed to the owners in the places where they are kept.

Fourth. Personal property belonging to persons under guardianship,

shall be assessed to the guardian in the place where the ward is an in-

habitant, unless the ward resides and has his home without the state, in

which case it shall be taxed to the guardian in the j^lace where he is an
inhabitant.

Fifth. Personal property held in trust by an executor, administrator,

or trustee, the income of which is payable to another person, shall be
assessed to the executor, administrator, or trustee, in the place where
such other person resides, if within the state, and if he resides out of the

state it shall be assessed in the place where the executor, administrator,

or trustee, resides, and if there are two or more executors, administra-

tors, or trustees, residing in different places, the property shall be as-

sessed to them in equal portions in such places, and the tax thereon
shall be j^aid out of said income. If the executor, administrator, or

trustee, is not an inhabitant of this state, it shall be assessed to the per-

son to whom the income is payable, in the place where he resides.

Sixth. Personal property placed in the hands of a corporation or

individual as an accumulating fund for the future benefit of heirs or

other persons, shall be assessed to such heirs or persons, if within the

state, otherwise to the person so placing it or his executors or adminis-
trators until a trustee is ai)pointed to take charge of such property, or

the income thereof.

Seventh. The personal estate of deceased persons shall be assessed

in the place where the deceased last dwelt. After the appointment of
an executor or administrator, it shall be assessed to such executor or

administrator until he gives notice to the assessors that the estate has
been distributed and paid over to the parties interested therein. Before
such appointment it shall be assessed in general terms to the estate of

the deceased, and the executor or administrator subsequently appointed
shall be liable for the tax so assessed in like manner as though assessed

to him.

Sect. 13. Property held by a religious society as a ministerial fund
shall be assessed to the treasurer of the society. If such property con-
sists of real estate, it shall be taxed in the town where it lies ; if it con-

sists of personal property, it shall be taxed in the town where such soci-

ety usually hold their meetings.
Sect. 14. Personal property mortgaged or pledged shall, for the pur-

poses of taxation, be deemed the i^i'op^i'ty of the party who has the
possession.

Sect. 15. Partners in mercantile or other business, Avhether residing

in the same or different places, may be jointly taxed under their partner-

ship name in the place where their business is carried on, for all the

personal property emjjloyed in such business, except ships or vessels.
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If thev have places of business in two or more towns, they shall be R. s. 7, § 13.

taxed in each of such places for the proportion of property employed o'^cush.^sos.

therein. When so jointly taxed each partner shall be liable for the " ^ray, 132.

whole tax.

Sect. 16. Ships or vessels owned by a copartnership shall be assessed ships of copart-

to the several partners in their places of residence, proportionally to whlre^owuers
their interests therein. reside.

1859, 114.

MAKNER OP ASSESSING TAXES.

Sect. 17. When a state tax is to be assessed, the treasurer shall send state treasurer

liis warrants for the assessing thereof, to the sherifis of the several conn- warrauts^l)

ties, Avho shall immediately transmit them to the assessors to whom sheriffs.

they are directed. • "'S

Sect. 18. The assessors shall assess state taxes for which they re- By what rules

ceive warrants from the treasurer, according to the rules prescribed in
!]^Jgeg'^ed

*" ^^

this chapter. They shall in like manner assess all county taxes which R- s. 7, § le.

are duly certified to them, all city or town taxes voted by their j^laces, ~ ^^' ^'^'

and all taxes duly voted and certified by school districts therein.

Sect. 19. If the assessors of a city or town neglect to obey a war- Penalty if as-

rant so received from the treasurer, or to assess such a county, town, or to o^bey war-^*'

district tax, each assessor so neglecting shall forfeit a sura not exceeding rant,

two hundred dollars ; and the commissioners in the respective counties commiLVoners
shall forthwith ajipoint other suitable persons to assess such tax, accord- ^? *'wi°'".t-.

ing to the warrant of the treasurer. The persons so appointed shall
^' "' ''

"

take the same oath, perfoi-ra the same duties, and be liable to the same
penalties, as are provided in the case of assessors of toAvns.

Sect. 20. If within five months after the receipt of a warrant from Town, &?., Ua-

the state treasurer, or a certificate from the county commissioners re- county tax*uot'^

quiring the assessment of a tax, the same is not assessed and certified assessed.

as the law requires, the amount of the tax may be recovered of the city 1)552,'312.

or town where the neglect occurs, in an action of contract by the

treasurer of the state or county respectively.

Sect. 21. Keepers of taverns and boarding-houses, and masters and Keepers of tav-

mistresses of dwelling-houses, shall, upon application of an assessor in "ive'ntm'es^of

the place where their house is situated, give information of the names rersons taxa-

of all persons residing therein and liable to be assessed for taxes, penalty.

Every such keeper, master, or mistress, refusing to give such information ^^^' ?;"•

or knowingly giving false information, shall forfeit twenty dollars for ' '

each ofi'ence.

Sect. 22. Before proceeding to make an assessment, the assessors Assessors to

shall give seasonable notice thereof to the inhabitants of their respective
|j.ij^c"hl'i"f„t°of

[daces, at any of their meetings, or by posting up in their city or town polls and prop-

one or more notifications in some public place or places, or by some i[*s'. 7^ § 19.

other sufficient manner. Such notice shall require the inhabitants to 1^ Met. 211.

bring in to the assessors, within a time therein specified, true lists of all s Cush.' 55!

their polls and estates, both real and personal, not exempted from taxa-
tion.

Sect. 2.3. The assessors shall in all cases require a person bringing may verify

in such a hst, to make oath that the same is true ; which oath may be
{'^o partyf^^'

°^

administered by either of the assessors. R- s.V, §'20.

Sect. 24. The assessors of each place shall at the time appointed to make cash

make a fair cash valuation of all the estate real and personal, subject to if.'sf7,°§'2i.

taxation therein, i853,'3i9, § 1.

Sect. 25. They shall receive as true the list brought in by each indi- to'^rJceive'

vidual according to the provisions of this chapter, unless on being lists as true, un.
less, &c.

22.thereto required by the assessors, he refuses to answer on oath all ]{!s. ?,'§

necessary inquiries as to the nature and amount of his property.
8~Cu8ii'. 04!"

Sect. 26. Any person who in any way directly or indirectly pro-
7*
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Penalty for
agreeing to
assessment on
limited amount,
&c., with view
to residence,
&c.

Assessors shall
make an esti-

mate,\vhou lists

are not brought
in.

K. S. 7, § 23.

8 Gush. 03.

To be conclu-
sive, unless, &c.
K. S. 7, § 24.

5 Cush. 'J7.

b Cush. 03.

State, county,
and town taxes
in one assess-
ment.
K. S. 7, § 25.

County and city
taxes in Bos-
ton, how as-
sessed.
Chelsea, &c.,
exempt.
R. S. 7, § 2fi.

K. S. 14, § U.
21 Pick. 04.

Proportions to
be assessed on
polls and prop-
erty.

11. a. 7, § 27.

1559, 157.

Assessors may
add five per
cent, for conve-
nience of appor-
tionment.
It. S. 7, § 2S.

to deposit a
copy or valua-
tion in office.

2'.).

iHil*£&gWhat shall be
contained in
valuation.
R. S. 7, § 30.

estates of in-

habitants.
21 Pick. (54.

estates of
non-residents.

poses or agrees to an assessment on any specific or limited amount less

than he is liable by law to be taxed for, with a view or as an induce-

ment to make any particular place his residence for the purpose of

taxation, shall be punished by fine of one thousand dollars ; and any
assessor guilty of making or assenting to any such proj^osal shall be sub-

ject to a like penalty.

Sect. 27. They [the assessors] shall ascertain as nearly as possible the

particulars of the personal estate, and of the real estate in possession or

occupation, as owner or otherwise, of any person who has not brought
in such list, and make an estimate thereof at its just value, according

to their best information and belief

Sect. 28. Such estimate shall be entered in the valuation, and shall

be conclusive upon all persons who have not seasonably brought in lists

of their estates, unless they can show a reasonable excuse for the

omission.

Sect. 29. The assessors, when they think it convenient, may include

in the same assessment their state, county, and town taxes, or any two
of them.

Sect. .30. In the city of Boston, all taxes assessed for city or county
purposes may be assessed separately, as county taxes and as city taxes,

or under the denomination of city taxes only, as the city council from
time to time directs. Chelsea, Noi'th Chelsea, and Winthroj), shall not
be taxed for county purposes.

Sect. 31. The assessors shall assess upon the polls, as nearly as may
be, one-sixth part of the whole sum to be raised ; but the whole poll

tax assessed in one year upon an individual for town, county, and state

purposes, except highway taxes separately assessed, shall not exceed
one dollar and fifty cents ; and the residue of such Avhole sum shall be
aj^portioned upon property, as provided in this chapter.

Sect. 32. They may add to the amount of a tax to be assessed,

such sum, not exceeding five per cent, thei-eof, as any fractional divisions

of the amount may render convenient in the apportionment.

Sect. 33. They shall make a list of the valuation and the assess-

ment thereon, and, before the taxes assessed are committed for collec-

tion, shall deposit the same, or an attested copy thereof, in their ofiice,

or if there is no office, with their chairman, for public inspection.

Sect. 34. The first part of the list shall exhibit the valuation and
assessment of the polls and estates of the inhabitants assessed ; and
shall contain in separate columns the following particulars, to wit :

—
The names of the inhabitants assessed ; and opposite to their names,
The number of polls.

The amount of their poll tax.

The description of their real estate.

The true value of their real estate.

The tax assessed on such real estate.

The description of their personal projierty.

The true value of their personal projierty.

The tax on their personal property.

The sum total of each person's tax.

The second part shall exhibit the valuation and assessment of the

estates of non-resident owners ; and shall contain in separate columns
the following particulars, to wit :

—
The names of the non-resident owners of the property assessed, or

such description of them as can be given.

Their places of abode, if known.
The description of their estate.

The true value of such estate.

The tax thereon.
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Spot 35 The tax list committed to the collectors shall be in sub- Form of tax list
*

,,
for culk'Ctors.

stance, as lollows

:

k. s. -, § 3i.

Names. No. of Polls.
I

Poll Tax.
Tax on Real

Estate.
Tax on Personal-

Property.
Total.

Time when
l)ai(l.

9 Pick. 97.

2 Gray, 298.

NON-RESIDENTS.

Names. Places of abode, if known. Tax.

Sect. 36. The assessors, or other persons empowered to assess the Valuation list

taxes in a city or town, shall, at the close of said valuation list, subscribe by alselsors!'*

and take the following oath

:

i«53, 319, § 2.

« We, (the assessors, or mayor and aldermen, as the case may be, of ,) do

hereby soL'mnly swear that the foregoing list is a full and true list of the names of

all persons known to us, who are liable to taxation in
,
(here insert the name

of the city or town,) during the present year, and that the real and personal estate con-

tained in said list, and assessed upon each individual in said list, is a full and accurate

assessment upon all the property of each individual, liable to taxation, at its full and

fair cash value, according to our" best knowledge and belief."

Sect. 37. Any assessor or other person assessing taxes in a city or Penalty on as-

town, who omits to take and subscribe the oath prescribed in the pre-
tiii^o*t'o t^ike*^

ceding: section, shall be punished by a fine of ten dollars ; but the omis- oath.

sion to take and subscribe said oath shall not prevent the collection of
^*a" '*"'^' ss i,

-

a tax otherwise legally assessed.

Sect. 38. The assessors shall, within a reasonable time, commit said Assessors to

tax list with their warrant to the collector, or if no collector is chosen coUectorr&e.*'

to a constable, or if there is no constable to the sheriff or his deputy, h..s. 7,i^§;;2,34.

for collection. k; s.' 15, §33.

Sect. 39. The warrant shall specify the duties of the collector as };^„^^'?*- ^li .„„.,-,,, ., M • i> 1 . 1 Ti (1 Gray, 387. 502.

prescribed by law m the collection 01 taxes, the times when and the Contents and

persons to whom he shall pay them in, shall be substantially in the form
ran't!"^^'^'^

heretofore used, and need not be under seal, R. s. 7, § 33.

Sect. 40. When a warrant issued for the collection of taxes is lost Met. 345.

or destroyed, the assessors may issue a new warrant therefor, which shall
P^J'*'^^'"'*

'®

have the same force and effect as the original warrant. one may'issue.

Sect. 41. Towns, at their annual meeting, and city councils of cities
jl;!'. a'dof'

may allow a discount of such suras as they think expedient to persons amend. § 1.

making voluntary payment of their taxes within such periods of time R!^s?7r§35.

as they prescribe. In such case the collectors shall make such discount

accordingly.

Sect. 42. When such discount is allowed, the assessors, at the time of rates to be

committing their warrant to the collector, shall post up in one or more ?,°*^J'-''i "?i,.

public places withm the city or town, notice of the rates of discount.

Sect. 43. A person aggrieved by the taxes assessed upon him, may Abatements,

apply to the assessors for an abatement thereof; and, if he makes it Ihi'J'oQn''
appear that he is taxed at more than his just proportion, they shall make 5 Cushr93.

a reasonable abatement. I f,"^!)- ?^'^;.«

Sect. 44. If legal costs have accrued before making such abatement, costs before

the person applying for the abatement shall pay the same. "]^^s!'7,*^§
38**'

Sect. 45. If the assessors refuse to make an abatement to a person, f'^*^
§

•*^-

he may, withm one month thereafter, make complaint thereof to the fuse to abate,

county commissioners by filing the same with their clerk, and if u|)on a
f^^'^. ^ ^ 3^

hearing it appears that the complainant is overrated, the commissioners <> Pick.' 98.

shall make such an abatement as they deem reasonable. I cusii.' 55!^

Sect. 46. No person shall have an abatement unless he has filed
^'°,"'^j^^^J^™*

with the assessors a list subscribed by him of his estate liable to taxa- r!s.'7, §40.

tion, and made oath that it is full and accurate according to his best J^^^
3^°'

1 1;

knowledge and belief When such list is not filed within the time 4 Pick. 399.

'



80 ASSESSMENT OP TAXES. [Chap. 11.

5 Pick. 451, 498.

7 Pick. 10().

21 Pick. .382.

4 Met. 599.

11 Met. 3:w.
5 Cush. 97.

Cusli. 477.

8 Cush. 03.

5 Gray, 3()5.

To be applied
forwitliin six
months.
K. S. 7. § 41.

If tax is paid,
amount of
abatement to be
paid out of
town treasury.
K. S. 7, § 42.

Party entitled
to certificate.

K. S. 7, §43.
Assessors to
assess persons
applying' seven
days before an
election.

1852, lii9.

185-!, 107.

12 Met. 178.

to he respon-
sible only for
fidelity, &c.
R. S. 7, § 44.

4 Pick. 399.

5 Pick. 451, 498.

7 Pick. lOi).

21 Pick. 382.

4 Met. 599.

11 Met. 339.

4 Gray, 42.

Pay of assess-
ors.
K. S. 7, § 45.

1S55, 224.

3 Met. 431.

specified by the assessors for bringing it in, no complaint fi'om the
judgment of the assessors shall be sustained by the county commis-
sioners, unless they are satisfied that there was good cause why such
Hst was not seasonably brought in.

Sect. 47. No abatement shall be allowed to a person unless he makes
application therefor within six months after the date of his tax bill.

Sect. 48. A person having an abatement made, shall, if his tax has
been paid, be reimbursed out of the treasury of the city or town to the
amount of the abatement allowed, together with all charges, excejjt the
legal costs pro\'ided for in section forty-four.

Sect, 49. Every person whose tax is abated, shall be entitled to a

certificate thereof from the assessors, or clerk of the commissioners, or

other proper ofl^cer.

Sect. 50. When a person seven days or more prior to any election

gives notice in writing accompanied by satisfactory evidence to the

assessors of a city or tOAvn, that he was at the time of the last annual
assessment of taxes in such place an inhabitant thereof and liable to pay
a poll tax, and furnishes under oath a true Ust of his polls and estate,

both real and personal not exempt from taxation, the assessors shall

assess him for his polls and estate in the same manner they would have
done if such list had been duly brought in ; and the assessors shall, five

days at least before any election, deposit with the clerk of the place a

list of the persons so assessed. The tax thus assessed shall be entered
in the tax list of the collector of the city or town, and he shall collect

and pay it over as specified in his warrant.

Sect. 51. The assessors shall not be responsible for the assessment
of a tax in a city, town, parish, religious society, or school district, for

which they are assessors, when such tax is assessed by them in pursuance
of a vote for that purpose, certified to them by the clerk or other pro]jer

officer of such city, town, parish, religious society, or school district,

excej^t for the want of integrity and fidelity on their own part.

Sect. 52. Each assessor shall be paid by his city or town one dollar

and fifty cents a day, for every whole day that he is employed in that
service, with such other compensation as the city or town shall allow.

eeassessmext of taxes.

Taxes, invalid, Sect. 53. Evcry tax, exccpt a poll tax, which is invalid by reason

^x'es^may bc'^
^^ '"^"^ ciTor Or irregularity in the assessment, and which has not been

reassessed. j^aid, or which lias been recovered back, may be reassessed by the assess-

ors for the time being, to the just amount to which, and upon the estate

or to the person to whom, such tax ought at first to have been assessed,

whether such jierson has continued an inhabitant of the same city or

town or not.

1859, 118, § 1.

ILLEGAL ASSESSMENTS.

to be void to Sect. 54. If through any erroneous or illegal assessment or appor-

exccss"^^'^*^^'^
tionment of taxes, a party is assessed more or less than his due propor-

1859, 118, § 4. tion, the tax and assessment shall be void only to the extent of the
See ch. 12, § 50. -- -

"^

illegal excess.



Chap. 12.] COLLECTION OF TAXES. 81

CHAPTER 12,

OF THE COLLECTION OF TAXES.

Sectiox

9.

10.

11.

Collectors to collect taxes.

to complete collections though term ex-

pire.

Demand to be made.

When credit doubtful, taxes may be col-

lected forthwith.

. Person claiming abatement must produce

certificate. Liable to costs.

. E^rrors in names not to defeat collection.

. Distress and sale to pay taxes, except, &c.

. Distress, how long kept, how advertised,

and sold.

Sale may be adjourned once.

Seizure of shares, how made.

Sales of shares seized, how made.

12. Surplus to be returned to owner.

13. After fourteen days, party may be impris-

oned.

14. Copy of warrant, &c., to be left with jailer.

15. Persons imprisoned for non-payment of

taxes, how discharged.

16. Collectors, when liable to pay tax, &c
17. may demand aid. Penalty.

18. Persons removing from collector's precinct

without paying.

19. Remedy if persons remove, &c., without

paying.

20. against executors and administrators.

21. against persons who are not owners of

the real estate taxed to them.

22 Taxes to be lien on real estate for two
years, &c.

23. reassessed to be a lien, unless, &c.

24. Resident mortgagee of real estate, when to

be called upon for taxes.

25. When non-resident appoints attorney, de-

mand how made.

20. Wlien made, collector to wait two months.
27. Affidavit of collector, &c. Evidence of de-

mand on attorney.

28. Sales of real estate, how advertised.

29. Contents of advertisement.

.30. Notices, how posted.

Section
31. When name of place has been changed.
32. Affidavit of publishing and posting notifi-

cations to be evidence, if recorded.

33. Sale by auction, of sufficient, &c.
34. Collector may adjourn sale not exceeding

seven d.iys in whole.

35. Deed to be given to purchaser, subject, &c.
When to be recorded.

36. Owner may redeem within two years, &c.

37. how redeemed when purchaser cannot be
found, &c.

38. Duty of treasurer.

39. Mortgagee may pay taxes on real estate

in certain cases.

40. shall pay such taxes upon taking pos-
session. Entitled to deed on tender.

41. entitled to receipt for such taxes paid to

collector. May tack same to mortgage.
42. S. J. C. to have equity powers.
43. When tax list, &c., is committed to sheriff,

&c.

44. Sheriff's fees for collecting.

45. When treasurers are made collectors, how
to proceed.

4G. Collectors to exhibit accounts every two
months, if required.

47. Penalty.

48. Collectors to be credited with abatements,
&c.

49. Deficiency in state or county tax, how sup-
plied.

50. Same, when collectors neglect to pay.

51. Remedy for collector's neglect.

52. If collector becomes insane, &c., selectmen
may remove him.

53. Tax list of deceased collector, how to be
completed. Temporary collector.

54. If collector dies, list to be delivered to se-

lectmen.

55. Compensation.

RECOVERY OF TAXES COLLECTED.
56. Taxes paid to collector,when recovered back.

Section 1. Every collector of taxes, constable, sheriff, or deputy
sheriff, receiving a tax list and wairant from the assessors, shall proceed
to collect the taxes therein mentioned, according to the warrant.

Sect. 2. The collector shall, unless removed from office as herein-
after provided, complete the collection of taxes committed to him,
although his term of office expires before such completion.

Sect. 3. Collectors shall before distraining the goods of a person for
his tax, demand pa}Tnent thereof from such jjerson, either personally or
at his usual place of abode, if to be found within their precincts.

Sect. 4. When the credit of a person taxed is considered doubtful
by the assessors, they may order the collector forthwith to compel pay-
ment by distress or imprisonment, whetlier the tax is made payable
immediately, at a future day, by instalments, or otherwise.

Sect. 5. If a person claims the benefit of an abatement, he shall
exhibit to the collector demanding his taxes, a certificate of such abate-
ment, from the assessors or other proper officer, as provided in cha])ter
eleven; and shall be liable to pay all costs and officers' fees incurred
before exhibiting such certificate.

11

Collectors to
collect taxes.
R. S. 7, 5 34.

R. S.S, §§1,33.

to complete
collections
though term
expire.
R. S. S, § 2.

Demand to be
made.
R. S. 8, § 3.

1 Met. 32S.

AVlien credit
doubtful, t:ixes
mriy be collect-

ed 'brthwith.
R. S. 8, § 12.

Person claiming
abitem^nt mrst
pro'lucc ccrtifl-

e-it".

Liable to costs.
R. S. 8, § 4.

9 Met. 004.
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Errors in names
not to ck'ieat

collectiou.

R. S. 8, § 5.

6 Met. 474.

7 Gray, 127.

Distress and
sale to pay tax-
es ; except, &c.
B. S. 8, § 7.

1840, 105, § 1.

9 Met. 504.

11 Cush. 338.

7 Gray, 133.

Distress, how
long kei)t, how
advertised and
sold.
K. S. 8, § 8.

I Met. 328.

13 Met. 85.

II Cush. 338.

Sale may
be adjourned
once.
K. S. 8, § 9.

Seizure of
shares, how
made.
1846, 195, § 2.

Sales of shares
seized, how
made.
184(;, 105, §§ 3, 4.

4 Cush. 10.

11 Cush. 338.

Surplus to be
returned to
owner.
R. S. 8, § 10.

6 Gray, 530.

After fourteen
days, party may
be iniprisouod.
R. S. 8, § 11.

13 Met. S5.

2 Gray, 208.

7 Gray, 133.

13 Gray, 03.

Copy of war-
rant, &o., to be
left with jailer.

E.S.8, §13.

Persons im-
prisoned for
non-payment of
taxes, how dis-

charged.
1857, 141, §24.
See Ch. 124.

Collectors,
when liable to
pay, &c.

Sect. 6. If, in the assessors' lists or in their warrant and list com-
mitted to the collectors, there is an error in the name of a person taxed,
the tax assessed to him may be collected of the person intended to be
taxed, if he is taxable and can be identified by the assessors.

Sect. 7. If a person refuses or neglects to pay his tax, the collector

shall levy the same by distress or seizure and sale of his goods, including
any share or interest he may haA^e as a stockholder in a corporation
incorporated under authority of this commonwealth, and excejjting the
foHowing goods

:

The tools or implements necessary for his trade or occupation ; beasts

of the plough necessary for the cultivation of his improved lands ; mili-

tary arms, utensils for house-keeping necessary for upholding life, and
bedding and apparel necessary for himself and family.

Sect. 8. The collector shall keep the goods distrained, at the expense
of the owner, for four days at least, and shall, within scA^en days after

the seizure, sell the same by public auction, for payment of the tax and
charges of keeping and sale, having given notice of the sale by posting
up a notification thereof in some public place in the city or town, forty-

eight hours at least before the sale.

Sect. 9. The collector may once adjourn such sale for a time not
exceeding three days : he shall forthwith give notice of such adjourn-
ment, by posting a notification at the place of sale.

Sect. 10. The seizure of a share or other interest in a- corporation
may be made by leaving with any ofiicer of the corporation, with whom
a copy of a writ may by law be left when the share of a stockholder is

attached on mesne process, an attested copy of the warrant, with a cer-

tificate thereon, under the hand of the collector, setting forth the tax
which the stockholder is to pay, and that, upon his neglect or refusal to
pay, the collector has seized such share or interest.

Sect. 11. The sale of such share or interest shall be made in the
manner prescribed by law for the sale of goods by collectors of taxes in

like cases, and also subject to the provisions of sections forty-six and
forty-seven of chapter one hundred and thirty-three, resi^ecting sales on
executions.

Sect. 12. If the distress or seizure is sold for more than the tax and
charges of keeping and sale, the collector shall return the surplus to the

owner, upon demand, with an account in writing of the sale and charges.

Sect. 13. If a person refuses or neglects for fourteen days after

demand to pay his tax, and the collector cannot find sufficient goods
upon which it may be levied, he may take the body of such person and
commit him to prison, there to remain until he pays the tax and charges
of commitment and imprisonment, or is discharged by order of law.

Sect. 14. When the collector commits a person to prison, he shall

give the keeper thereof an attested copy of the warrant, with a certifi-

cate thereon, under the hand of the collector, setting forth the sum which
such person is to pay as his tax, with the cost of taking and committing
him, and that upon his having neglected payment for fourteen days, or

otherwise, as the case may be, and for want of goods whereof to make
distress, he has taken his body.

Sect. 15. When a person committed to prison for the non-payment
of taxes is unable to pay the same, he shall be entitled to his discharge

in like manner as persons committed on execution. The notice required

in such case to be given to the creditor, may be given to either of the

assessors or the collector by whom the party was committed. And the

assessors and collector, or any of them, may appear and do all things

which a creditor might do in case of arrest on execution.

Sect. 16. If such person is discharged, the collector shall be liable to

pay the tax with the charges of imprisonment, unless he arrested and
committed the party within one year after the tax was committed to
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him to collect, or unless he is exonerated therefrom by the city, town, r. s.s, §50.

or ]3arish, to which the tax is due. ' ^^''*- ^^~-

Skct. 17. A collector when resisted or impeded in the exercise of his Collectors may

office, may require any suitable person to aid him therein, and if such p™^]"
^ '''*'^"

person refuses to render such aid, he shall forfeit a sum not exceeding k. s. »,' § 0.

ten dollars.

Sect. 18. When a person, after the assessment of a tax upon him, Persons remov-

removes out of the precinct of the collector without paying his tax, the
o"^<^pr"dnct^°^'

collector may demand payment thereof wherever such uerson is found: without paying.

and in default of payment the collector may forthwith proceed to col- 1^2' a4.

lect the tax by making a distress, or by commitment of such person to

the prison of the county where he is found ; or the collector may issue

his warrant to the sheriff of the county or his deputy, or to any con-

stable of the place, where such person is found, directing them to distrain

tlie property or take the body of such person, and to i^roceed therein in

like manner as required of collectors in like cases.

Sect. 19. When a person taxed removes as aforesaid, or dies, or Remedy if per-

neglects to pay his tax for one year after it is committed to the collector,
l^e"" without'

or being an unmarried woman, marries, before payment of the tax, the paying-.

collector may, in his own name, maintain an action of contract therefor 185*,'.3J2.^^'

in like manner as for his own debt, and he may for that purpose in like j.^^^^
^''^^

manner have a process of foreign attachment against any trustee of such 2:/ Pick. 235.

person. « -^i^*- '^'•>'-^-

Sect. 20. When a tax is assessed upon the personal estate of a ag-ainst exec-

deceased person, the collector may maintain an action of contract there-
"ii^iistTators."

for in his own name, as for his own debt, against the executor or admin- J^i^^i ^55.

istrator; and if a tax is so assessed before the appointment of an 1852^312.'

executor or administrator, he may enforce it against the estate and its
'^

representative after such appointment, in like manner as if the assess-

ment had been made subsequently thereto.

Sect. 21. When a person is taxed for real estate in his occupation, ag-ainst per-

but of which he is not the owner, the collector, after demand of pay- f,ot ow'iei^'^of

ment, may levy the tax by distress and sale of the cattle, sheep, horses, t'le leai estate

swine, or other stock or produce, of such estate, belonging to the owner r.^s.'s^IhmV.
thereof, which within nine months after such assessment is committed
to him shall be found upon the premises, in the same manner as if such
stock or produce were the property of the person so taxed ; but such
demand need not be made if the person on whom the tax is assessed
resided within the precinct of the collector at the time of the assessment,
and subsequently removes therefrom and remains absent three months.

Sect. 22. Taxes assessed on real estate shall constitute a lien thereon Taxes to be

for two years after they are committed to the collector ; and may with
tifto roVtwo^^"

all incidental costs and expenses be levied by sale thereof, if the tax is years, &c.

not paid within fourteen days after a demand of payment made either 1855,' 239, fi.

upon the person taxed or upon any person occupying the estate ; but I ^^f^- ^^;_

the collector may sell real estate for taxes after two years have elapsed, ~ '''^'

unless the estate has been alienated in the mean time.
Sect. 23. Taxes reassessed on real estate shall constitute a lien reassessed, to

thereon from the time they are committed to the collector, unless the k^^s,!^"'
""'

estate has been alienated between the first and second assessments ; and if^jy'/ii«, §§ 1,2.

may be levied as provided in the preceding section.
Sect. 24. If a mortgagee of real estate, situated in the place of his Resident mort-

residence, previously to the assessment of a tax, gives written notice to
t^"tf^yhai''to*be

the clerk of such place that he holds a mortgage thei-eon, with a descrip- called upon for

tion of the estate, the collector before proceeding to sell it for non-pay- il^sTiee, § 1.

ment of taxes shall demand payment of said taxes of the mortgagee, as
provided in section twenty-two.

Sect. 25. If a mortgagee or non-resident owner of real estate, pre- when non resi-

viously to the assessment of a tax, gives a written authority to some '''*"* appoints



84 COLLECTION OF TAXES. [Chap. 12.

attorney, de-
mand how
made.
K. S. 8, § 20.

1848, 160, § 2.

When made,
collector to
wait two
months.
R. S.8, §21.
Affidavit of col-

lector, &c., evi-

dence of de-
mand on attor-
ney.
K. S. 8, § 22.

Sales of real es-

tate, how adver-
tised.

R. S. 8, § 24.

13 Gray, 77.

Contents of ad-
vertisement.
R. S. 8, § 25.

1848, 160, § 3.

4 Cush. 265.

7 Cush. 503.

Notices, how
posted.
R. S. 8, § 27.

ISlS, 106, § 4.

When name of
place lias been
changed.
S. S. 8, § 20.

Affidavit of
posting and
publishing to be
evidence, it re-

corded.
R. S. 8, § 23.

Sale by auction
of sufficient, &e.
R. S.8, §§28,29.
13 Gray, 77.

Collector may
adjourn sale,

&c.
R. S. 8, § 30.

Deed to bo given
to purchaser,
subject, &c.

inhabitant of the ph^ce as his attorney, to pay the taxes imposed on such
estate, and the authority is filed Avith, or recorded by, the clerk of the

place, the demand of payment shall be made upon such attorney before

the estate is sold ; otherwise, no demand need be made of payment of

taxes assessed on the real estate of non-resident owners.

Sect. 26. When a demand is made upon the attorney under the

preceding section, the collector shall not advertise the sale of the lands,

until two months from the time of such demand.
Sect. 27. The athdavit of a disinterested person, or the collector,

who makes a sale of land for the payment of taxes, taken before a justice

of the peace and recorded by the clerk of the place Avhere the land lies,

before a sale is made, and stating the demand of payment of the tax,

the person of Avhom, and the time and manner in which, it was made,
shall be competent evidence of the demand.

Sect. 28. The collector shall give notice of the time and place of

sale of real estate taken for taxes, by an advertisement thereof three

weeks successively in some newspaper of the county where the real

estate lies, if there is such newspaper, and if not, then in a newspaper
printed in an adjacent county ; the last publication to beat least one
week before the time of sale.

Sect. 29. The advertisement shall contain a substantially accurate

description of the several rights, lots, or divisions, of the estate to be
sold, the amount of the tax assessed on each, the names of all owners
known to the collector, and the taxes assessed on their respective lands.

Sect. 30. The collector shall, three weeks before the sale, post a

notice similar to that required by the two preceding sections in some
convenient and public place in his precinct, and a like notice on the

premises by him advertised to be sold, if any part thereof is bounded
by a street, lane, court, or higliAvay.

Sect. 31. When real estate to be sold under the provisions of this

chapter, is situated in a place the name of which has been changed by
law witliin three years next preceding the sale, the collector shall in his

advertisement and notices of the sale designate such place by its former

and present name.
Sect. 32. The affidavit of a disinterested person, taken before a jus-

tice of the peace, of the posting and publishing notifications of the sale

of real estate by a collector or other ofticer for payment of taxes, made
upon one of the original advertisements, or a copy thereof, and filed

and recorded in the registry of deeds of the county or district where
the land lies, within six months after the sale, shall be competent evi-

dence of such notice.

Sect. 33. If the taxes are not paid, the collector, at the time and
place appointed for the sale, shall sell by public auction so much of the

real estate, or the rents and profits of the whole estate for such term of

time, as shall be suflicient to discharge the taxes and necessary interven-

ing charges ; or he may at his option sell the whole or any part of the

land; and after satisfying the taxes and charges, he shall upon demand
pay the residue of the proceeds of the sale, if any, to the owner of the

estate.

Sect. 34. The collector may adjourn his sale from day to day not

exceeding seven days in the Avhole ; and he shall give notice of every

such adjournment by a public declaration thereof, at the time and place

previously appointed for the sale.

Sect. 35. The collector shall execute and deliver to the purchaser a

deed of the real estate, or rents and profits sold ; which deed shall state

the cause of sale, the price for which the estate or rents and profits were
sold, the name of the person on whom the demand for the tax was
made, the places in the city or town where the notices were posted, the

newspaper in which the advertisement of such sale was published, and
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the place of residence of the grantee ; and if the real estate has been

sold, shall convey, subject to the right of redemption provided for in the When deed to

following section, all the right and interest which the owner had therein Jf g^^^^'^'yi';

at the time when the same was taken for his taxes. Such deed to be i*^^*^' i«'. §.5.

valid shall be recorded within thirty days from the day of sale. " '^^^'

Sect. 36. The owner of real estate sold for payment of taxes, or his Owner may re-

heirs or assigns, may within two years from the day of sale, redeem two"years"&c.

the estate sold, by paying or tendering to the purchaser, or his heirs or K.s.8,§:i,'.

assigns, the sum paid by him, with ten per cent, interest and all neces- sceVw. '"*

sary intervening charges ; and when the rents and profits are sold for

payment of taxes, the same may be redeemed at any time within two
years in the manner provided for the redemption of rents and pi'ofits

taken on execution. And in the following cases real estate so sold may
be redeemed, by any person having such title thereto that he might have
recovered the same if no such sale had been made, at any time within

two years after he has actual notice of the sale :
—

First. When no person is named in the tax list as the owner or oc-

cupant of the premises, they being taxed as belonging to persons

unknown

;

Second. When the person who is named in said list is merely a

tenant or occupant of the premises, and not the rightful owner thereof;

Third. When there is any error in the name of the person intended
to be taxed

;

Fourth. Mortgagees of record.

Sect. 37. If upon reasonable search the purchaser of real estate sold hovrre-

for non-payment of taxes cannot be found in the place of which he is purdfaler^can-

described in the collector's deed as resident, the owner of the estate "ot be fquud,

may redeem it as provided in the preceding section, on paying to the i^'s, 166, §§6.8.

treasurer of the place in which it is situated, the amount which he would
be required to pay to the purchaser ; and the affidavit of any disinter-

ested person of the making such search, taken before a justice of the
peace and filed in the registry of deeds for the district or county in

which the land is situated, within ninety days from the completion
of the search, shall be competent evidence of the facts therein stated.

Sect. 38. Such treasurer shall receive the money and give to the Duty of treae-

person paying it a certificate of such payment, sjiecifying the estate on "^g^"
^qq^ § ^^

which the tax was originally assessed. The certificate may be recorded
in the registry of deeds, with a note of reference from such record to
the collector's deed ; and, when so recoi-ded, shall have the eflect to re-

lease and discharge all right and title acquired under the collector's

deed. The treasurer shall hold all money received by him under the
preceding section, for the use and benefit of the persons entitled thereto

;

and shall pay it over on reasonable demand.
Sect. 39. After proceedings have been commenced 'for the sale of Mortg-ag-ee may

real estate for a tax assessed thereon, and before the sale is made, the reJi I'^stfte*in

holder of any mortgage thereon may pay such tax with all inten- ening certain cases.

charges and expenses ; and when the owner of real estate for three see §36.'

months after demand has neglected to pay such a tax, and the col-

lector has made demand therefor upon a holder of a mortgage thereon,
such holder may in like manner pay such tax, charges, and expenses.

Sect. 40. The holder of a mortgage, upon taking possession of real shall pay such

estate thereunder, shall be liable to pay all taxes due thereon and the *ng posscs'l/on.'

expenses of any sale for taxes that has been commenced or taken place ; Entitled to deed

to be recovered of him in an action of contract by the collector or, i85o^239r§§ i-3-

when a sale has taken place, by the purchaser ; and upon tender by the ^^^ § ^6.

mortgagee to the purchaser, within the time provided for owners of
real estate to make tender in section thirty-six, of the sum paid by him,
w^th ten per cent, interest and all necessary intervening charges, such
purchaser shall at the expense of the mortgagee execute and deliver to

8
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Mortgagee enti-

tled to reccijit

for such taxes
paid to collec-

tor. May tack
same to mort-
gage.
laoO, 239, §§ 1-3.

S. J. Court to
have equity
powers.
185C>, 239, § 4.

10 Met. 101.

When tax list,

&c., is commit-
ted to sherifl',

&c.
K. S. 8, § 34.

Sheriff's fees
for collecting.

E. S. 8, § 35.

When treas-
urers are made
collectors, how
to proceed.
E. S. 8, § 30.

E. S. 15, § CI.

Collectors to
exhibit ac-

counts every
two months if

required.
E. S. 8, § 45.

Penalty.
E. S. 8, § 46.

Collectors to be
credited with
abatements, &c.
E. S. 8, § 43.

9 Met. 503.

Deficiency in
state or county
tax, how sup-
plied.

E. S. 8, § 42.

Same, when col-

lectors neglect
to pay.
B. S. 8, § 38.

him a valid deed of assignment of all interest acquired by virtue of the

tax sale.

Sect. 41. For all sums paid to a collector by the holder of a mort-

gage under either of the two preceding sections, the collector shall

upon demand give him a receipt therefor, duly acknowledged ; and such

sums shall be added to and constitute part of the principal sum of the

mortgage ; and the mortgage shall not be redeemed, without the con-

sent in writing of the holder, until such sums and interest thereon are

paid ; and such receipt recorded in the registry of deeds for the district

or county where the land lies, within thirty days from its date, shall be
notice to all persons of the payment of such sums and the hen ujDon the

estate therefor.

Sect. 42. In all cases of sale of real estate for the payment of

taxes assessed thereon, the supreme judicial court shall have equity

j^owers, if relief is sought within five years from the sale.

Sect. 43. When the tax list and warrant of the assessors is com-
mitted to the sheriff, or his deputy, he shall forthwith post in some
pubhc place in the city or town assessed, an attested copy of said list

and warrant; and shall make no distress for a tax, till after thirty days

from the time of such posting.

Sect. 44. If a person pays his tax on such hst within said thirty

days, the officer shall receive for his fees five per cent, on the sura

assessed ; but if a tax remains unpaid after said thirty days, the officer

shall proceed to collect the same by distress or imprisonment, in the

manner collectors are required to proceed in like cases. The officer

may also levy his fees for service and travel, in the collection of each

person's tax, as in other cases of distress and commitment.
Sect. 45. When the city council of a city or the inhabitants of a

town vote to appoint theh' treasurer a collector, he may issue his way-

rants to the sheriff of the county, or his deputy, or any of the con-

stables of the city or town, returnable in thirty days, requiring them to

collect any or all taxes due ; and such warrants shall be in substance

the same and confer like powers as waiTants issued by assessors to col-

lectors.

Sect. 46. Every collector shall once in two months, if required,

exhibit to the mayor and aldermen or selectmen, and where there are

no such officers, to the assessors, a true account of all moneys received

on the taxes committed to him, and produce the treasurer's receijits for

all money paid into the treasury by him.

Sect. 47. If a collector neglects so to exhibit his accounts, he shall

forfeit the sum of two and a half per cent, on the sums committed to

him for collection.

Sect. 48. The collector shall be credited with all sums abated

according to law, and with the amount of taxes assessed upon any per-

son committed to prison within one year from the receipt of the tax

list by the collector, and before paying his tax, and also with any sums
which the city or town may see fit to abate to him, due from persons

committed after the expiration of a year.

Sect. 49. If the collector fails to collect a tax, without his own de-

fault, and there is a deficiency of the amount due on a state or county

tax, such deficiency shall be supplied by him from the proceeds of the

collection of city or town taxes, if any in his hands ; and, if he have

none, by the city or town treasurer, on the written requisition of the

collector.

Sect. 50. If a collector of taxes neglects to pay, within the time

required by law, such sums of money as ought by him to be paid

to the state or county treasurer, the city or town by which such

collector was appointed, shall be liable for such sums, to be recovered

in an action of contract by such state or county treasurer respectively.
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Sect. 51. If a collector neglects seasonably to pay a state or county Remedy for coi-

tax committed to him, whereby the city or town is compelled to pay the Kf*"."^^^ §
«!^'^^'

same, or neglects seasonably to account for and pay in a city or town iso^, 312.

tax committed to him, the city or town may recover the amount
thereof, with all damages sustained through such neglect, and interest,

by an action of contract, declaring on his official bond if any has been

given.

Sect. 52. If a collector becomes insane, or in the judgment of the if collector be-

selectmen otherwise unable to discharge his duty, or absconds, removes, & "l^eiectmeii

or in the judgment of the selectmen is about to remove, fi-om the place, may remove

or refuses on demand to exhibit to the mayor and aldermen, or select- k™'. g, § 40.

men, or assessors, his accounts of collections, as herein provided, the " Gray, 130.

selectmen may remove him from office and appoint another collector as

in case of the death of the collector.

Sect. 53. If a collector dies before completing the collection of a Tax listof de-

tax committed to him, the selectmen may appoint some suitable person oriww com-*"

to complete the collection, who shall receive a reasonable compensation, pieted.

to be paid by the town, and they may commit the same tax list to him, leetw?'^^'^^
*^^

with their warrant, accordingly; and when a temporary collector is J^'.>f"ii|^
^^*

appointed by the selectmen, the assessors shall commit the tax list to 1 Met. 524.

him with their warrant, and he shall have the same powers and be sub- ^ ^'^^y' ^^^'

ject to the same duties and liabilities as other collectors.

Sect. 54. In case of the death or removal from office of a collector, if collector

his executors or administrators, and all other persons, into whose hands
be'd'eHvered^to^

any of his xxnsettled tax lists may come, shall forthwith deliver the same selectmen.

to the selectmen.
1 Met.^525.

"

Sect. 55. Collectors shall be paid such comj^ensation for their ser- compensation

vices as theii* cities or towns shall determine.
k.*s.^8, § 4?^

recovery of taxes collected.

Sect. 56. No tax paid to a collector shall be recovered back, unless Taxes paid to

it appears that it was paid after an arrest of the person paying it, a levy
recovere'd^back.

upon his goods, a notice of sale of his real estate, or a protest by him w.t,ii8, §§3,4.

in writing ; and the damages awarded in a suit or process based upon ^^ •
Hj

§ 5 •

any error or illegality in the assessment or apportionment of a tax, shall

not be greater than the excess of the tax above the amount for which
the plaintiff was liable to be taxed. And no sale, contract, or levy,

shall be avoided by reason of any such error or irregularity.
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TITLE IV.

CHAPTER 13.

OF THE MILITIA.

Section
1. Persons to be enrolled.

2. list of to be prepared by assessors and
given to town clerks ; and returns to be

made to adjutant-general, &c.

3. Penalty for not giving information to as-

sessors.

4. Militia enrolled not liable to active duty,

except, &c.

5. how drafted upon order of commander-
in-chief.

6. Penalty upon soldiers for not answering
summons wheu drafted.

7. Militia iu active service, how organized,

&c. To be furnished by state. Excep-
tion.

8. Towns to furnish and deposit ammunition.

EXEMPTIONS.

9. Absolute exempts.
10. Exempts by producing certificates.

11. Enginemen, how exempted from duty.

12. Soldiers having bodily infirmity, how ex-

empted from duty.

VOLUNTEER MILITIA.

13. Active militia to consist of volunteers.
14. Number of companies, how apportioned

and raised. Number of men.
15. Quota, how completed.

16. Term of duty.

17. Election of officers.

18. What constitutes a legal enlistment.

19. To be arranged into divicions, &c., and
numbered.

20. Cavalry and artillery companies inconven-
iently situated.

21. Kegiments, &c., of cavalry.

22. Companies attached to divisions, &c., but
not to regiments.

23. Regimental and battalion bands.

24. Companies may be disbanded in certain

cases.

25. in certain other cases.

26. Discharge of soldiers.

OFFICERS,— APPOINTMENT, ELECTION, QUALI-
FICATION, AND DISCHARGE OF.

27. General stafi" officers, &c.
28. When office of quartermaster-general, ma-

jor-general, &c., is vacant, &c.

without officers, how com-

37.

38.

Section
29. Companies

mauded.
30. refusing or neglecting to elect, how com-

manded.
31. Officers of the line, election of.

32. Staff officers, appointment of.

.33. Non-commissioned staff.

34. Duties of clerk, how performed when the
office is vacant, or clerk absent, &c. Rec-
ords, how kept— to be evidence.

35. Officers, how commissioned.
36. Persons ineligible to office, when elected,

commander-in-chief to fill vacancy.

Rank of officers, how determined. Com-
mission to express date of appointment.

Loss of commission, how supplied.

39. Major-general to be notified, &c.
40. to order elections of all commissioned of-

ficers.

41. Notice of elections. Penalty.

42. Presiding officer at elections.

Who to preside. Record and returns.

Who to be deemed elected ; elections may
be adjourned ; not legal unless electors are

notified. Roster and rolls to be produced.
When electors fail to elect. Returns of
elections and refusals. New election or-

dered, unless, &c.

Elections in companies without officers.

47. Acceptance of an office shall vacate one pre-

viously held.

48. Commissions, how transmitted.

49. When persons refuse to accept, new elec-

tion to be ordered.

50. Officers, &c., not to treat with intoxicating

liquors.

51. Persons on duty privileged from arrest.

52. Oath of commissioned officers,— how ad-

ministered and certified. Form of certifi-

cate.

53. Clerk's oath. Certificate.

54. Discharge of officers upon their own re-

quest.

55. Request for discharge between May and
November not to be approved, unless, &c.

56. If officer refuse to approve, commander-in-
chiefmay discharge.

57. Officers not to be discharged, except, &c.

58. Discharge by appointment in U. S. army.
Penalty.

59. Staff commissions.
60. Officers under arrest.

61. Non-commissioned officer.

43.

44.

45.

46.
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Section
ADJUTANT-GENERAL.

62. Acljutaiit geueral.

63. to give bond.

frl. ealaiy of. Clerk, &c.

65. to distribute general orders, &c., and at-

tend reviews.

66. to furnish blank rolls and returns, and

blanks for company orders, &c.

67. to make abstracts of returns.

6S. to make annual returns in duplicate.

69. to certify rolls, and transmit to towns.

70. to submit to auditor, roll of officers en-

titled to pay.

71. to submit account of expenditures.

72. to distribute arms, &c.

73. Field pieces to remain in possession of

towns, &c.

ARMS, EQUIPMENTS, EQUIPAGE, ETC.

74. What uniform to be provided.

75. Uniform, &c., exempt from attachment.

70. Camp equipage to be furnished to com-

manders of divisions, &c.

77. Colors to be furnished. Who responsible.

78. Arms and equipments to be furnished.

79. Commissioned officers responsible for

equipments.

80. how relieved from responsibility. In case

of discharge, &c.

81. Arms, &c., to be received from disbanded

company.
82. Instruments of music furnished. Com-

mander of brigade to draw order. Who
responsible.

83. Cannon, ammunition, <tc., to be furnished

to artillery. When in state of war, &c.,

powder, &c., furnished. Who to be account-

able.

84. When company ordered to march out of

town, &c. Expenses of battery, how paid.

85. Scott's Tactics, &c., to be furnished to offi-

cers.

86. 3IiLitary stores may be sold, &c.

87. Committee of legislature to visit arsenal

and report.

ARMORIES.

88. Armories, &c., to be provided by select-

men.
89. rent of, &c., to be certified by selectmen,

&c.

90. Adjutant-general to audit, &c., claims for

rent. Payment.
91. Penalty for false certificate.

92. Armories, &c., how examined.

ORDERS AND NOTIFICATIONS.

93. Orders, by whom distributed.

94. When companies ordered out, how to be
notified.

95. Notifications, requisites and times of. Ver-
bal notice on parade. Notifications, how
proved.

96. Company without officers, how notified.

Penalty.

97. Orders, &c., to be recorded.

DISCIPLINE, TRAININGS, INSPECTION, AND
CAMP DUTY.

98. System of discipline, &c.
99. Commanders of regiments, &c.,to order el-

ementary drills. Penalty for non-attend-
ance.

8* 12

Orders for, how issued.

Section
100. Encampments.

Place of.

101. Distance companies to march. Parade of
bodies of troops larger than brigade.

102. Troops to be exercised, inspected, &c.
103. Company roll calls, how made.
104. Rank of corps. Senior officer to command.
105. Companies without officers, how com-

manded.
106. Brigade-majors to attend reviews, inspect

arms, &c.

)07. Officers and soldiers may drill in camp, &c.

108. Bounds of parade may be fixed. Punish-
ment for intrusion.

109. Persons not holden to do duty on days of
certain elections, except, &c. Liability of
officers.

110. Commander-in-chief may order out militia

for escort, &c. Music.

111. Voluntary parades not prohibited. Arti-

cles of agreement adopted by company bind-

ing. Kemedy for breach thereof.

112. Penalty for deficiency in arms, &c.

113. Loaded arms not to be brought on parade,

&c.

114. Contempt, disorderly conduct, &c., how
punished.

115. Quitting guard, &c., how punished.

116. Soldiers may be put under guard. Non-
commissioned officer may be reduced to

ranks.

117. Penalties on soldiers in companies- without
officers.

rosters, ORDERLY BOOKS, ROLLS, AND RE-
TURNS.

118. Kosters and orderly book, by whom kept.

119. Company rolls, how kept. To be revised

and corrected.

120. Company orderly book, how kept. Delin-

quencies, fines, &c., to be recorded.

121. Commanders of companies to make dupli-

cate returns in ten days. Keturns of divis-

ionary corps, &c., to whom made.

122. alphabetical pay rolls of companies with-

in ten days after camp duty.

123. Penalty for neglect, or false return, &c.

124. Returns by master of regimental or bat-

talion band.

125. Commanders of regiments, &c., to make re-

turns of officers. Penalties.

126. Brigade-majors to make returns of brig-

ade, and field and staff officers, &c. Pen-

alty.

127. Commanders of brigade to make returns to

commanders of division. Commanders of

division to make returns to adjutant-gen-

eral. Penalties.

128. Commanders of division to make out roll

of officers. Penalty.

CALLING OUT THE JIILITIA IN CASE OF WAR,
INVASION, INSURRECTION, TUMULT, OR RIOT.

129. Militia, how called out in case of invasion,

&c. When commander of division may or-

der out troops.

130. Drafts. Officers detailed.

131. If company without officers is called out,

officer to be detailed.

132. Penalty on soldiers neglecting to appear,

&c. Soldiers to take provisions.

133. Selectmen, &c., to provide carriages, &c.,

in certain cases. Penalty. Officer respon-

sible.
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Sectiox
134. Troops, how ordered out in case of riot,

&c. Form of requisition, &c.

135. Penalties for disobedience, &c.

136. Troops to appear armed, &c.

COMPENSATION,

137. Pay of general, field, and staff officers.

138. Pay of inspectors, &c.

139. of members of companies, and bands,

how computed, disbursed, &c.

140. forfeited for deficiency in returns. Not
to be received unless full duty is performed,

except, &c.

141. Personal service requisite to compensation.

Excuses not to entitle to.

142. Inspector-general, expenses.

143. Pay for travel in attending elementary

drills. How paid.

144. of detachment on special duty.

145. for travel in attending elections.

140. of members of courts martial, &c.

147. Relief to soldiers or their families.

148. Pay of troops in actual service, &c.

149. Military accounts, &c., how examined, cer-

tified, and paid.

EXCUSES.

150. Excuses to be made within twenty days,

unless, &c. Clerks to be informed of ex-

cuses.

151. Deficiencies in equipments.

152. Certain conditional exemptions not to be

excuses, imless, &c.

PROSECUTION FOR FINES.

153. Fines of members of volunteer companies.

154. Prosecution for fines— form of informa-

tion— summons to be issued within nine

months, giving seven days' notice— form

of summons issued by a justice— form of

summons by police court— defendant may
plead not guilty— what shall be sufficient

for complainant to prove— complainant to

Bhow certificate of appointment and quali-

fication— to produce roll, and prove en-

listment — to produce order to notify meet-

ing— when order is required to be given

by superior officer— offence to be proved
— burden of proof— secondary evidence,

when received— clerk, &c., may be witness
— exemptions for infirmity, how proved

certificate of surgeon of regiment, evi-

dence— commanding officer may be wit-

ness— execution, when issued — form of
execution — amendments — continuance —
when complainant is not liable for costs—
appeals not allowed, except— complaints
by other officer, how prosecuted.

155. Imprisonment on execution.

156. Money collected for fines, how disposed of.

COURTS MARTIAL.

157. Complaints on which courts martial are

ordered— trial must be within a year — by
whom charges to be preferred.

158. Ecspondent to be arrested — copy of
charges, &c., to be delivered— court may
adjourn.

159. Courts martial, of whom to consist— when
held— how often— general, by whom ap-

pointed, and to try whom— division, by
whom appointed, and to try whom— mem-
bers of, how and by whom detailed— provis-

sion in case any officer detailed is unable to

serve— no one superior in rank to the presi-

dent, to be detailed— officers ordered to

Section
detail, to make return— judge-advocate to

attend — when unable to attend— if presi-

dent does not attend— if sufficient number
of members do not attend, or are not quali-

fied— ifjudge-advocate or marshal is absent
— person acting as judge-advocate, to con-

tinue during trial— rank of officers— court

may adjourn, when.
100. Members to be sworn— oath of president

and members — oath of judge-advocate—
challenges, how and when made, and by
whom tried— certain causes of challenge,

when waived— if accused is absent, or

withdraws — witnesses summoned, must
appear— penalty — oath of witnesses— evi-

dence of default in returns— copies of docu-

ments, &c., how authenticated— all pro-

ceedings and evidence to be in writing—
votes, how taken— two-thirds required to

convict— sentence— courts martial author-

ized to preserve order— records, how au-

thenticated and transmitted— approval or

disapproval of sentence— pay roll— copies

to be furnished —judgment of disqualifica-

tion may be reversed.

161. What offences may be tried by court mar-
tial.

162. Fines imposed by court martial. How
prosecuted. Costs against judge-advocate,

how paid.

BOARDS OF OFFICERS.

103. Boards to settle military questions.

GENERAL AND DIVISION COURTS OF INQUIRY.

164. Courts of inquiry, how ordered, &c.— va-

cancies — oath of president and members—
oath ofjudge-advocate— witnesses—judge-
advocate to attend courts of inquiry.

165. No guard, unless.

RULES AND ARTICLES FOR GOVERNING THE
MILITIA IN ACTUAL SERVICE.

166. Who shall be taken to be soldiers.

107. Offences punished by death or otherwise.

Art. i. Sedition.

ii. Not suppressing sedition, nor giving

information of it.

iii. Desertion,

iv. Advising desertion.

T. Misbehaving before an enemy, &c.
vi. Abandoning post, &c.

vii. Making known or falsifying watch-
word,

viii. Forcing safeguard.

ix. Harboring or relieving an enemy.
x. Corresponding with an enemy.

xi. Compelling commander to surrender,

xii. Sentence of death.

168. Offences punished by cashiering, &c.

Art. xiii. Using traitorous words,
xiv. Neglecting to march, &c.

XV. Disobedience of orders, &c.

xvi. Provocation to figlit a duel,

xvii. Giving or accepting challenge,

xviii. Upbraiding, <fec.

xix. Suffering person to pass guard to

fight a duel— not arresting per-

sons about to fight.

XX. Drunkenness on duty.

xxi. Escaping from arrest,

xxii. Behaving scandalously,

xxiii. Embezzling, or committing fraud.

xxiv. Selling or wasting stores.

XXV. Not delivering offender to civil au-

thority.
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Section
1C9. Ofleuces punished at discretion of court

martial.

Art. xxvi. Preceding' offences when committed

by soldiers.

Disrespect to commanding oflScer.

Disobedience.

Violence to an officer.

Resisting an officer who attempts to

qnell a quarrel.

xxxi. Not keeping order,redressing abuses,

protecting citizens.

Being one mile from camp, &c.

Being absent witliout leave.

Not retiring to quarters.

Not repairing to rendezvous, unless,

&c.

xxvii.

xxviii.

xxix.
xxx.

XXXll.

xxxiii.

xxxiv.
XXXV.

XXXVl.
xxxvii.

xxxviii.

xxxix.

Sentinel sleeping, &c.

pro-

xl.

xli.

xUv.

xlv.

Occasioning false alarms.

Leaving platoon, &c.

Violence to persons bringing

visions.

Disturbing courts martial.

Refusing to receive prisoner,

xlii. Releasing prisoner.

xUii. Not reporting prisoners.

Crimes not capital, and not speci-

fied.

Officers absent from divine service,

&c.

170. Fines.

Art. xlvi. Soldiers absent, &c., during divine

service,

xlvii. Profanity by officers,

xlviii. Profanity by soldiers.

xlix. Fines by court martial.

1. Fines stopped out of pay.

171. General rules.

Art. li. Officer wronged by colonel.

lii. Officer or soldier wronged by cap-

tain,

liii. Public stores secured.

Section
General rules.

liv. Oldest officer to command, without
regard to corps.

Iv. Offenders against citizens to be deliv-

ered to civil authority.

Ivi. Property of deceased persons se-

cured.

Ivii. Pay and rations.

172. Courts martial in actual service, &c.

Art. Iviu. Arrests.

lix. Imprisonment before trial.

Ix. General and division courts martial,

by whom ordered.

Ixi. Of whom general court martial shall

consist.

Ixii. Division and regimental courts mar-
tial.

Power of regimental courts martial.

Post and detachment courts martial.

Courts martial in particular corps.

Rank of members.
Time of holding court martial.

Rank in court martial.

Ixix. Judge-advocate.

Ixx. Oath of president and members —
oath of judge-advocate.

Witnesses refusing to appear and tes-

tify.

Oath of witnesses.

Votes in court martial, two-thirds

necessary to capital sentence.

Ixxiv. Proceedings to be transmitted to

commanding officer.

Ixxv. Pay may be suspended.

Ixxvi. Pardon and mitigation of punish-

ment.

173. Construction of the words " soldier " and
"battalion."

174. Penalty on civil officers.

175. " Selectmen " to include " mayor and al-

dermen."

Ixiii.

Ixiv.

Ixv.

Ixvi.

Ixvii.

Ixviii.

Ixxi.

Ixxii.

Ixxiii.

Section 1. Every able-bodied white male citizen, resident within this

state, of tlie age of eighteen years, and under the age of forty-five years,

excepting persons enlisted into volunteer companies, persons exempted
by the following sections, idiots, lunatics, common drunkards, vagabonds,
paujiers, and persons convicted of any infamous crime, shall be enrolled

in the militia. Persons so convicted after enrolment shall forthwith

be disenrolled ; and in all cases of doubt respecting the age of a j^erson

enrolled, the burden of proof shall be upon him.

Sect. 2. Assessors shall annually in May or June make a list of per-

sons living within their respective limits liable to enrolment, and place a

certified copy thereof in the hands of the clerks of their respective places,

who shall record it in the records of their city or town, and annually in

Majr, June, or July transmit retvirns of the militia thus enrolled to the
ad) utant-general.

Sect. 3. Keepers of taverns or boarding-houses, and masters and
mistresses of dwelling-houses shall, upon application of the assessors

within whose bounds their houses are situated, or of persons acting
under them, give information of the names of persons residing in their

houses liable to enrolment or to do military duty: and every such
person shall, upon like application, give his name and age ; and if

such keeper, master, mistress, or person, refuses to give such informa-
tion, or gives false information, such keeper, master, or mistress shall

forfeit and pay twenty dollars, and such person shall forfeit and pay
twelve dollars, to be recovered on complaint of either of the assess-

ors.

Persons to be
enrolled.
R. S. 12, §§ 5-10.

1840, 92, § 1.

1841 100, § 7.

U. S. Statutes,
1792, 33.

1 Pick. I'H.

3 Pick. 202, 506.

15 Pick. 7.

21 Pick. .330.

22 Pick. 571.

23 Pick. 54.

Assessors to
prepare list of,

&c., and clerks
to make re-

turns, &c.
1840, 92, §§ 3, 4.

1842, 93, § 7.

Penalty for not
giving informa-
tion to assess-
ors.

1840, 92, § 2.

10 Mass. 36.
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Militia enrolled
not liable to ac-
tive fluty, ex-
cept, &c.
R. S. 12, § 134.

1810, 92, §§ 5, 11.

how drafted
upon order of
cominander-iu-
cliief.

1840,92, §8.

Penalty upon
soldiers for not
answering' sum-
mons when
drafted.
1840, 92, § 9.

Militia in active
service, how or-
ganized, &c. To
be furnished by
state. Excep-
tion.

K. S. 12, §§ 11,

.36, 12'.».

ISiO, 4, § 2.

1840, 92, §§ 5-7.

11 Mass. :WG.

16 Mass. 523.

4 Pick. 25.

Towns to fur-
nish and depos-
it ammunition.
R. S. 12, § 106.

isar, 240, § 10.

Sect. 4. The enrolled militia sh.ill be subject to no active duty
except in case of war, invasion, the prevention of invasion, the suppres-

sion of riots, and to aid civil officers in the execution of the laws of the

commonwealth ; in which cases the commander-in-chief shall order

out for actual service, by draft or otherwise, as many of the militia as

necessity demands.
Sect. 5. The order of the commander-in-chief may be directed to

the mayor and aldermen of cities or to the selectmen of towns, who shall

thereupon appoint a time and place of parade for the miUtia, in their

city or town, and order them to appear at the time and place, either by
leaving a written notice, or orally, and then and there proceed to draft

as many thereof, or accept as many volunteers, as is required by the

order of the commander-in-chief; and shall forthwith notify the com-
mander-in-chief that they have performed such duty.

Sect. 6. Every soldier ordered out, or who volunteers, or is de-

tached, or drafted, who does not appear at the time and place desig-

nated by the mayor and aldermen, or selectmen, or who has not some
able-bodied and proper substitute, at such time and place, or does not pay
to such mayor and aldermen, or selectmen, for the use of the common-
wealth, the sum of seventy-five dollars, Rvithin twenty-four hours from
such time, shall be taken to be a soldier absent without leave, and dealt

with accordingly.

Sect. 7. When the militia are ordered out or have voluntered for

and while they are in actual service, as specified in section four, they
shall be organized by the commander-in-chief with the advice of the
council, into companies, battalions, regiments, brigades, and divisions,

[which companies, battalions, regiments, brigades, and divisions,] shall be
numbered and record thereof made in the office of the adjutant-general

;

and shall be officered, governed, and trained, according to the laws of this

state and the United States ; and the state shall furnish arms and equip-

ments for each non-commissioned officer and private, and pay them until

their term of service expires ; and when troops are in the field for such
purposes, the senior officer of the troops present shall command until the
commander-in-chief or some officer detailed by him takes command.
Each commissioned officer shall provide himself with a sword or
hanger.

Sect. 8. When the commander-in-chief deems it necessary, he shall

require cities and towns to provide, in some suitable place therein,

sixty-four pounds of powder, one hundred pounds of musket and rifle

balls, and also three copper, iron, or tin camp kettles for every sixty-four

soldiers enrolled in said town, and the same ])roportion for a gi'eater or
less number, and to keep the same until such requirement is revoked.
Every place neglecting to comply with such requisition shall forfeit and
pay not less than twenty nor more than five hundred dollars.

Absolute ex-
empts.
R. S. 12, § 1.

1838, 138.

1840, 92, § 1.

1855, 4-19.

1858, 93, § 2.

1859, 190.

U. S. Statutes,
1800. 46, § 4.

1810, 37, § 33.

1836, 270, § 34.

4 Mass. 239.

13 Mass. 316.

14 Mass. 394.

17 Mass. 49.

1 Pick. 261.

2 Pick. 597.

23 Pick. 208.

EXEMPTIONS.

Sect. 9. In addition to the following persons, absolutely exempted
from enrolment in the militia by the laws of the IJnited States, viz. :

—
The vice-president of the United States

;

The officers, judicial and executive, of the government of the United
States

;

The members of both houses of congress and their respective officers

;

custom house officers and their clerks ; inspectors of exports
;
pilots, and

mariners employed in the sea-service of a citizen or merchant within the
United States

;

Postmasters, assistant-postmasters, and their clerks, post officers, post
ridei-s, and stage drivers, in the care and conveyance of the mail of the
United States ; ferrymen employed at any ferry on the post road ; the
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artificers and worliinen in the United States araiory at SiDringfield and

tlie arsenal at Watertown;
The persons hereinafter mentioned, shall also be absolutely exempted Absolute ex-

from enrolment, viz. :
—

^

^"P*"'

Justices of courts of record
;
judges and registers of probate and insol-

vency ; registers of deeds and shcrifts
;

Officers who have held or may hold, for a period of five years, com-

missions in the army or navy of the United States

;

Officers Avho have held, for a period of five years, commissions in the

militia of this or any other state of the United States ; or who have

been superseded and discharged ; or who held commissions in any corps

at the time of its disbandment;

Staff officers heretofore exempted, and whose offices shall become
.

vacant by the provisions of section fifty-nine

;

Ministers of the gospel

;

The superintendents, officers, and assistants, employed in or about

either of the state hospitals, state almshouses, state prison, jails, or

houses of correction ; keepers of light-houses, and conductors and en-

gine drivers of railroad trains.

Sect. 10. Every person of either of the religious denominations of Exempts by

quakers or shakers, who, on or before the first Tuesday in May, an-
tiffeates""

°'^^'

nually, produces to the assessors of the city or town in which he k- s. v>, § 2.
^

resides, a certificate, signed by two or more of the elders or overseers, ilii^ lo'i,
§7.'""

(as the case may be,) and countersigiied by the clerk, of the society with
J:

^J«ss. 441.

which he meets for public religious worship, shall be exempted from see § 152.

enrolment. The certificate shall be in form as follows :
—

We, the subscribers, of the society of people called , in the town of ,
^^

in the county of do hereby certify that is a member of our

society, and that he frequently and usually attends religious worship with said society,

and we believe he is conscientiously scrupulous of bearing arms.

A. B. ) Elders or overseers,

C. D. 5 (^s the case may be.)

E. F., Clerk.

Sect. 11, Enginemen, or members of the fire depai'tment in a city Enginemen,

or town, shall be exempted from miUtary duty by forthwith filing from^cufty?**^^^

with the assessors of the city or town in which they reside, a certificate «• s. 12, § 2.^

that they are enginemen or members of the fire department as afore- u' Mass'. 374'.'

said, signed by the mayor and aldermen of such city, or the selectmen |g^'§\gii^''"

of such town ; but when a member of a volunteer company is, after his

enUstment, appointed an engineman or member of the fire department,

it shall not vacate his enlistment, but during its continuance shall

exempt him from duty.

Sect. 12. Every non-commissioned officer or private having bodily soldiers having

infirmity, may be exempted from military duty, if he obtains from the |*yfhow"ex™'
surgeon or surgeon's mate of the rcOTment, battalion, or detached com- cmpted from

pany, to which he belongs, (or, if there are no such officers commis- k. g.'ie, §2.

sioned in such regiment, battalion, or company, then from some respec- 1
\]Tl' fl:,

table physician living within the bounds of the same,) a certificate that irMass.45(i,

he is unable to do military duty, on account of bodily infirmity, the
fl^jja^g. 200.

nature of which shall be described in such certificate; and the captain sPick.'.im.

or commanding officer of his company may, on the back of the ceitifi- gge'j [^'>,

'

cate, discharge the non-commissioned officer or private named therein,

from perfonning military duty, for a term of time which he judges
reasonable, not exceeding one year ; which certificate, when counter-

signed by the colonel or commanding officer of said regiment, battalion,

or company, shall for the time specified exempt him from military duty,

except attendance at the election of officers. If such non-commis-
sioned officer or private, having obtained such certificate, is refused

a discharge, he may apj^ly to the commanding officer of the brigade,

who may discharge him from military .duty for such time, not exceed-
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ing one year, as he judges reasonable, by indorsing the same upon the

surgeon's certificate.

Active militia
to consist of
volunteers.
1840, K, § 11.

Number ofcom-
panies, how ap-

portioned and
raised. Num-
ber of men.
K. S. 12, § 21.

1840, 92, §§ 12,

13, 18.

1843, 84, § 4.

18.52, 104, § 5.

1853, 174, §§ 5, 7.

1858, 166, §§ 4, 5.

6.

See § 122.

Quota how
e(mipleted.
1840, 92, § 30.

1843, 84, § 3.

Term of duty-
live years.
1840, 92, § 17.

4 Mass. 556.

8 Mass. 274.
11 Mass. 239.

13 Mass. 491.

3 Pick. 226, 264.

6 Pick. 431.

11 Pick. 265.

Election of offi-

cers.

1840, 92, § 19.

1858, 166, § 4.

What consti-
tutes a legal en-
listment.

Militia to be ar-

ranged into di-

visions, &c., and
numbered.
R. S. 12, § 11.

1836, 4, § 2.

1840, 92, § 16.

11 Mass. 382.

16 Mass. 523.

4 Pick. 25.

Cavalry and ar-

tillery compa-
nies, inconven-
iently situated.

1840, 92, § 16.

1854, 11, § 1.

See § 27.

Regiments, &c.,
of cavalry.
R. S. 12, § 14.

Companies at-

tached to divis-

VOLFNTEER MILITIA.

Sect. 13. The active militia shall be composed of volunteers ; and
in case of war, invasion, the prevention of invasion, the suppression of
riots, and to aid civil officers in the execution of the laws of the com-
monwealth, shall first be ordered into service.

Sect. 14. The number of [^such'] companies shall not exceed one hun-
dred and twenty, and shall be apportioned among the counties according

to population, but retaining the volunteer companies with their officers

now organized. Petitions for organizing companies of foot artillery

may be granted by the commander-in-chief with advice of the council,

for organizing other companies, by the commander-in-chief or by the
mayor and aldermen or selectmen by his permission. Companies of
cavalry shall be limited to eighty privates and a saddler and farrier;

companies of foot artillery, to forty-eight cannoneers, twenty-four
drivers, and a saddler and farrier ; the cadet companies of the first and
second divisions, to one hundred, and companies of infintry and rifle-

men to fifty, privates. No new company shall be organized if thereby
the whole force will exceed five thousand officers and men.

Sect. 15. When a county does not raise its quota, the commander-
in-chief may grant petitions to com23lete the prescribed number in other

counties.

Sect. 16. Non-commissioned officers and soldiers of volunteer com-
panies shall do duty therein for five years, unless disability after enlist-

ment incapacitates them to perform such duty, or they are regularly dis-

charged by the proper officer.

Sect. 17. No election of officers shall be ordered in a company here-

after organized unless at least fifty men have been enlisted therein.

Upon the enlistment of that number, and notification given to the com-
mander-in-chief Tsy one or more of the petitioners for the company,
attested by the mayor and aldermen or selectmen, an election of officers

may be ordered; and if there is no officer of the volunteer militia conven-
iently located to preside at such election, the commander-in-chief may
issue an order for that purpose, to one or more of the selectmen or
mayor and aldermen of the place where a majority of the petitioners

reside.

Sect. 18. After the organization of a company, recruits shall sign

their names in a book of enlistment kept by the company for the pur-
pose, which signing shall be a legal enlistment.

Sect. 19. The commander-in-chief may arrange the volunteer militia,

when they exist in sufficient numbers and are conveniently located, into

divisions, brigades, regiments, battalions, and companies, conformably to

the laws of the United States, and make such alterations as from time
to time may be necessary. Each division, brigade, regiment, battalion,

and company, shall be numbered at the formation thereof, and a record
thereof made in the office of the adjutant-general.

Sect. 20. Companies of cavalry and foot artillery inconveniently
located for such organization may be attached to such brigades as the
commander-in-chief shall order. Other companies inconveniently situ-

ated shall remain under their commanders, subject to the orders of the
commander-in-chief through the commander of the nearest regiment ; to

whom such commanders shall make their annual returns.

Sect. 21. Squadrons of cavalry shall consist of two, and regiments,

of not less than four, companies.
Sect. 22. Companies attached to divisions or brigades, and not to

regiments, shall until otherwise organized be subject to the immediate
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orders of the commanders of such divisions or brigades ; who shall receive ions, &e., but

the returns and orders, have the authority, and perform the duties, with
n^^ents."^^^

regard to such companies, which are prescribed for the commanders of R- s. 12, § 15.

regiments and battalions with regard to their companies.

Sect. 23. The commander of a regiment or battalion may raise by Repmentai and

voluntary enlistment, and warrant and organize, within the limits of his
jj^^j^ois!

§'"'*'*"

command, to be under his direction and command at encampments, a iwjj 218I § 4.

band of musicians, not to exceed including a master and deputy-master, ^'^^' ^''*'^''*

eighteen for a regiment and eight for a battalion. The master, and in

his absence the deputy-master, shall teach and command the band and
issue all orders directed by such commander. Each member of the

band shall keep himself provided with such uniform as may be directed

by the commander-in-chief, and such instrument as the commander of

his regiment or battalion prescribes, under penalty for each neglect,

or deficiency, or for misconduct, of dismissal from the band by such

commander, and of not less than ten nor more than twenty dollars, to

be recovered on complaint by the brigade-major.

Sect. 24. If it appears to the commander-in-chief, on representation Companies may

of the commanding officer of a division or brigade, that a company of cert^n cases.
^^

mihtia has failed to comply with the requisitions of the law in matters iS45, 243, § 9.

of uniform, equipment, and discipline, so that it is incapacitated to dis-

charge the duties required of it, such company may be disbanded by the

commander-in-chief
\ [)|tavlQT

Sect. 25, If a company is > destitute of commissioned officers, and, in certain

having been twice ordered to fill vacancies, neglects or refuses to fill r. s. li^^^'u,

them, or is reduced to a less number than thirty-two privates and so ^^- .

remains for six consecutive months, or when such company appears isss^iee, §3.

from a return made to the adjutant-general to be reduced below thirty- "^

two privates, present and doing duty at the time for which such return

is made, such company may be forthwith disbanded by the commander-
in-chief

Sect. 26. The commander of a regiment or battalion may, upon the Discharge of

written application of the commander of a company in his regiment or ^^Ig;' «

g

battalion, accompanied by a request in writing signed by a non-commis-
sioned officer or private, discharge such officer or private from the com-
pany ; and the commander of a company unattached may, upon appli-

cation in writing signed by a member thereof, discharge such member

;

and commanding officers of regiments, battalions, or detached companies,
may discharge non-commisioned officers or privates upon the request

by vote of a majority of the active members of the company.

OPyiCERS APPOINTMENT, ELgKeTION, QUALIFICATION, AND DISCHARGE OP.

Sect. 27. The officers and non-commissioned officers of the miUtia General staff of-

shall be as follows : ^%^\o roo t"

A commander-in-chief i84o, 92, § is.

An adjutant-general, who shall be the inspector-general of the jl^'
^^^' *^

^°'

militia, and a quartermaster-general, each with the rank of brigadier- JS^^i^^'o^**
,

^ o ' » 1854, 11, § 2.

general. , isss, lee, § 5.

Aids to the commander-in-chief with the rank of lieutenant-colonel, ^,^§§\72.'
^^*'

not exceeding four in number. 9 Pick. 41.

To each division there shall be one major-general, one division- i,; pjck.' 84^

inspector with the rank of lieutenant-colonel, two aids-de-camp, one ^?e § 122.

J. ^. • .
, -I... • t "1 1 Division offi-

aivision-quartermaster, one division-engineer, and one judge advocate, cers.

each with the rank of major.
To each brigade there shall be one brigadier-general, one brigade- Brigade offi-

inspector with the rank of major, to serve also as brigade-major, one ^'^'^•

brigade-quartermaster, one brigade-engineer, and one aid-de-camp, each
with the rank of captain.



96 MILITIA— OFFICERS. [Chap. 13.

Regfimental of-

ficers.

Battaliou offi-

cers.

Company offi-

cers.

When office of
quartermastcr-
g'eneral, major-
g-eneral, &c., is

vacant, &c.
R. S. 12, § 23.

rompanies
without officers,

I low comraaud-
ed.

R. S. 12, § 24.

To each regiment there shall be one colonel, one lieutenant-colonel,

and one major; one adjutant, one quartermaster, and one paymaster,

each with the rank of lieutenant ; one surgeon, one surgeon's mate, one
chajjlain, one sergeant-major, one sergeant-quartermaster, one drum-
major, and one fife-major.

To each separate battalion there shall be one major; one adjutant,

and one quartermaster, each with the rank of lieutenant ; one surgeon,

one sergeant-major, and one quartermaster-sergeant.

To each company of infantry, and riflemen, there shall be one cap-

tain, one first, one second, one third, and one fourth lieutenant; four

sergeants, four corporals, and two musicians.

To each company of foot artillery attached to a brigade and organ-

ized as designated by the war department of the United States, the

sixth day of March, eighteen hundred and forty-five, there shall be one
major, to be elected in the manner provided for captains and subalterns,

four lieutenants, six chiefs of pieces, six gunners, and two musicians.

To each com])any of cavalry there shall be one captain, one first, one
second, one third, and one fourth lieutenant, four sergeants, four corpo-

rals, one saddler, one farrier, and two trumpeters.

To every company there shall be one clerk, who shall be one of the

sergeants.

To the company of cadets of the first division, one captain with the
rank of lieutenant-colonel, one lieutenant and one ensign, each with the
rank of major, one adjutant with the rank of captain, and one quarter-

master with the rank of first lieutenant.

To the company of cadets of the second division, one major, to be
elected as provided for captains and subalterns, one captain, one first

lieutenant, one second Heutenant, one ensign, one adjutant, and one
quartermaster.

To each of said companies of cadets, one surgeon, five sergeants, four

corporals, and four musicians ; and there may be to each of said compa-
nies such number of company officers of a rank, in the company of the

first division, not above first lieutenant, in the company of the sec-

ond division, not above fourth lieutenant ; and of sei-geants, corporals,

and musicians, as the commander-in-chief may from time to time deem
expedient for instruction in the school of the battalion.

Companies of cavalry and artillery attached to brigades, as men-
tioned in section twenty, shall be entitled to an adjutant with the rank
of lieutenant, and one surgeon, to be appointed by the commanding
officers of said companies respectively, and commissioned by tlie com-
mander-in-chief, and to hold their commissions, as other staff officers

now do, or until the companies to which they are attached are organ-
ized into battalions or regiments of the s.'mie arm ; and [an] adjutant so

appointed and commissioned shall receive the same compensation as is

allowed to other officers and soldiers of such companies. And a com-
pany of foot artillery attached to a brigade shall be entitled to a quarter-

master with the rank of heutenant, to be appointed by the commanding
officer of the company, and commissioned by the commander-in-chief

Sect. 28. When the office of quartermaster-general is vacant, the
duties thereof shall be performed by the adjutant-general; and when the
office of major-general, brigadier-general, colonel, major, or ca])tain, is

vacant, or such officer is sick or absent, the officer next in rank shall

command the division, brigade, regiment, battalion, or company, until

the vacancy is supplied.

Sect. 29. When a company has neither commissioned nor non-
commissioned officers, the commander of the regiment or battalion to

which it belongs, shall appoint suitable persons within said comjiany to

be non-commissioned officers thereof; and shall appoint one of tlie non-
commissioned officers to be clerk, indorse the appointment on his war-
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rant, administei- the oath to him, and certify the same, as required by-

section fifty-three. Tlie senior non-commissioned officer of a company
without commissioned officers, shall command the same, excej^t upon
parade, and as provided in the following section.

Sect. 30. When a comj^any is first enrolled, or from aijy cause is Companies

without officers, and an election of officers is ordered, if such company ne^vicc"tmo'^to

neglects or refuses to elect any officer, or if the persons elected shall not oicrt, how oom-

accept, the commander of the regiment or battalion to which it belongs, n^!^.%\ § i!5.

shall detail some officer of the staff or line of the regiment to train and H? V.-^^^'h'^'^-o 24 X ick. 172.

discipline said company, until some officer is elected or appointed by Seo §§ 96, Too.

the commander-in-chief. Such officer shall have the same power, and
be subject to the same liabilities, as if he were captain of such com-
])any; shall keep the records of the company, and prosecute for all

tines and forfeitures, in like manner as a clerk might do, under section
'

one hundred and fifty-four ; and all meetings of such company shall be
notified as provided in section ninety-six.

Sect. 31. The officers of the line of the militia shall be elected as Officers of the

follows

:

ft.loffis.*'*'"
Major-generals, by the senate and house of representatives, each hav-

ing a negative upon the other.

Brigadier-generals, by the written votes of the field officers of the
respective brigades and commanders of brigade companies.

Field officers of regiments and battalions, by the written votes of the
captains and subalterns of the companies of the respective regiments or
battalions.

Captains and subalterns of companies, by the written votes of the non-
commissioned officers and privates of the respective companies.

^

Sect. 32. The staff officers of the militia shall be appointed in man- staff officers,

ner following :
appointment of.

The adjutant-general, by the commandei'-in-chief. isjr.^io, § 2.

The quartermaster-general, by the commander-in-chief by the advice J^goiV'es ^854
and consent of the council. 39.

The aids to the commander-in-chief, by the commander-in-chief.
The division-inspectors and division-quartermasters, by the respective

major-generals, and approved by the commander-in-chief.
The aids-de-camp of major-generals and division-engineers, by the

respective major-generals.

The judge advocates, by the respective major-generals, and approved
by the commander-in-chief.
The brigade-majors and inspectors, brigade-quartermasters, brigade-

engineers, and aids-de-camp to brigadier-generals, by the respective
brigadier-generals.

Adjutants, paymasters, quartermasters, chaplains, surgeons, and sur-

geons' mates, of regiments, by the respective colonels.

Adjutants, quartermasters, and surgeons, of battaUons, by the respec-
tive majors.

The staff officers of the cadet companies shall be elected like company
officers.

Sect. 33. The non-commissioned officers in the militia shall be Non-commis-

appointed in manner following

:

:Stm"l^,ToV.
Sergeant-majors, quartermaster-sergeants, drum-majors, and fife- R- s. 12, § 50.

majors, of regiments, by the colonel of the regiment. 5 pjck:^:
Sergeant-majors, and quartermaster-sergeants, of battalions, by the J^S4-^a

major. -j^ncK. i7<!.

Non-commissioned officers of companies, by the respective captains,
who shall forthwith return the same in writing to the commanding
officer of the regiment or battalion.

Clerks, by the commanding officers of the respective companies. Clerks.

Sect. 34. When the office of clerk of a company is vacant, and it Duties of clerk.

9 13
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how performed
when the office

is vacant or the
clerk absentj&c.
Uecords, how-
kept—to be evi-
dence.
K. S. 12, §§ 26,
100.

Officers, how
commissioned.
K. S. 12, § 51.

Persons ineligi-

ble to office

—

when elected,
commander-in-
chief to fill va-
cancy.
K. S. 12, § 52.

Rank ofofficers,
how deteriniu-
ed. Commission
to express date
of appointment.
K. S. 12, § 53.

Loss ofcommis-
sion, how sup-
plied.

R. S. 12, § 54.

Miyor-general
to be notified.

R. S. 12, § 55.

to order elec-

tions of all

commissioned
officers.

R. S. 12, § 56.

1854, 367, § 9.

Notice of elec-

tions. Penalty.

appears to the commander of the company that there is satisfactory evi-

dence that no person will accept the same, he may issue his written

order to a non-commissioned officer or private in the company, requir-

ing him to perform all the duties of clerk excejDt keeping the records,

for a term not exceeding three months; in case of the absence, sickness,

or inability, of the clerk, the commander of the company may appoint a

clerk 'pro tempore / or, upon satisfactory evidence that no one in the
comj^any will accept the office pro tempore^ may order any non-commis-
sioned officer or j^rivate to perform the duties of clerk until the clerk is

able to perform the same, or another is appointed; and any non-commis-
sioned officer or private refusing or neglecting to perform such duty
when so ordered, shall forfeit to the use of the company not less than
ten nor more than twenty dollars, to be recovered on complaint by
the commander of the company. In such cases the records of the com-
pany shall be kept by the commander thereof as long as such vacancy,
absence, sickness, or inability, continues, and records so kept shall be
competent evidence of such orders and temporary appointments, as

well as of matters of which they would be evidence if ke|it by the clerk.

Sect. 35. All commissioned officers shall be commissioned by the
commander-in-chief, according to the respective offices and grades to

which they may be elected or appointed.

Every non-commissioned officer's warrant shall be given and signed
by the commanding officer of his regiment or battalion.

Clerks shall have their appointments certified on the back of their

warrants by the commanding officers of their res}>ective companies.
Sect. 36. No idiot, lunatic, common drunkard, vagabond, pauper, nor

person convicted of an infamous crime, nor any other than white, able-

bodied, male citizens shall be eligible to any military office. When it

appears to the commander-in-chief, that a person thus ineligible has
received a majority of the votes cast at an election of officers, he shall

not commission him, but, with the advice and consent of the council,

shall declare such election null and void, and appoint some person to fill

the vacancy.

Sect. 37. Commissioned officers shall take rank according to the date
of their commissions. When tAvo of the same grade bear an even date,

the rank shall be determined by lot drawn before the commander of the
division, brigade, regiment, battalion, company, or detachment, or 2:)resi-

dent of a court martial, as the case may be.

The day of the appointment or election of an officer shall be expressed
in his commission, and considered as the date thereof When he is

transferred to another corps or station of the same grade, the date of
the original appointment shall be expressed and considered the date of
his commission.

Sect. 38. When an officer loses his commission, upon affidavit made
before a judge or justice of a court of record and produced to the adju-

tant-general, a duplicate commission shall issue of the same tenor and
date.

Sect. 39. Major-generals shall be notified of their elections by the
secretary of the commonwealth, and, unless within thirty days after such
notice they signify to the secretary their acceptance of office, shall be
taken to have refused the same.

Sect. 40. Major-generals of division shall order elections to fill all

vacancies which occur in their respective divisions, in the office of brig-

adier-general, field officer, captain, or subaltern. Such elections shall

be held at the place most convenient for the majority of the electors, and
shall be ordered throughout each division at least once in each year; the
elections of company officers first, and those of field officers next.

Sect. 41. Electors shall be notified of elections at least ten days pre-

viously thereto. A non-commissioned officer or private unnecessarily
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absent from company election, shall forfeit one dollar, to be recovered R. s. 12, §§ 57,

on complaint of the clerk, one-half to his use, and one-half to the use fi4ct m.
of the commanding officer.

_ _

^"^^^ §
^•

Sect. 42. Officers ordering elections may preside, or detail some Presiding om-

officer of suitable rank to preside.
^ iKo^fT''

Skct. 43. A captain, or staff officer of the rank of captain, may pre- wiio to preside,

side at the election of an officer of equal or inferior grade within the ^^^'^.'^""^
^<^ ^^

limits of his regiment or battalion; but no candidate for the vacancy k. s. '12, § 58.

shnll preside at the election, except to adjourn the meeting if no proper i!^^>367, js.

officer appears to preside.

At all elections such presiding officer shall keep a record of the pro-

ceedings, and make return thereof to the commanding officer of the

battalion, regiment, brigade, or division, as may be proper.

Sect. 44. The person who has a majority of the written votes of the wiio to be

electors present at a meeting duly notified, shall be deemed elected, and efertionsmay
'

the 1 (residing officer shall forthwith notify him of his election, and make be adjourned

;

return thereof, or of neglect or refusal to elect, to the commander of the electors are no-

division. Every person so elected and notified, shall accept, if a briga- ^^ster and

dier-general or field officer, within ten days, or, if a company officer, roiis to be pro-

forthwith ; otherwise he shall be taken to have refused. If before the k! s.'^i2, § 58.

meeting for the election of any officer is dissolved, the person chosen i^37, 240, § 6.

signifies to the presiding officer his refusal to accept, the same shall be > > •

recorded and make part of the return, and the electors shall proceed to

another election. Elections may be adjourned, not exceeding twice,

and each adjournment for a period not exceeding tw^o days; but no
company election shall be legal unless it is notified in the manner j^re-

scribed in section forty-one. i

The original roster of the brigade, regiment, or battalion, or the

original roll of the company, as the case may be, shall be produced at

such elections, by the person having the legal custody thereof

Sect. 45. When the electors neglect or refuse to elect to fill a va- when electors

cancy, the commander-in-chief, with the advice and consent of the Ketumiofeiec-
council, shall ajypoint a suitable person. The commanding officer of the tions and refu-

division shall return all elections, and refusals or neglects to elect, to tfon ordered,
^*^

the commander-in-chief, and unless he is notified by the commander-in- ^\^\^?-^q
chief of his intention to make an appointment, he may, if necessary, 24Pick.'i8i.'

order a new election.

Sect. 46. When a company newly enrolled, or, from any cause, is Elections in

without commissioned officers, the commander of the regiment or bat- ^°?hJ)uToffl-

talion may without an order from the commander of the division, ^rs.
^^ ^

order an election of officers as soon as may be.

Sect. 47. When an officer holding a military commission is elected Acceptance of

to another office in the militia, and accepts the same, such acceptance "ate one prevl-

shall constitute a part of the return of the presiding officer, and shall "usiy beid.

vacate the office previously held.

Sect. 48. Commissions shall be transmitted to the commanding offi- Commissions,

cers of divisions, and by them, through the proper officers, to the officers {jf/
transmit-

elect. K- s. 12, § 61.

Sect. 49. When a person elected or appointed to an office refuses to when persons

accept his commission or qualify at the time of acceptance, the major- new^eiectionto'

general shall certify the fact on the back thereof, and return it to the be o^dered.^^

adjutant-general ; and if the office is elective a new election shall be ' '

~'

ordered.

Sect. 50. No candidate for office in the militia, pending or after an Offlcer8,&c.,not

election, shall treat with intoxicating liquors the persons attending
toxkirthTc^*'^

^"

thereat, and no officer shall on days of military duty so treat persons liquors.
"

performing such duty. ^- ^- ^'^'
*

*'"'^' ^•

Sect. 51. No officer or soldier shall be arrested on civil process, Persons on du-

while going to, remaining at, or returning from, a place where he is or- J^omarreft.*^

dered to attend for election of officers or military duty. R- s. 12, § &i.



100 MILITIA— OFFICERS. [ChaP. 13.

Oath of com- Sect. 52. Every commissioned officer, before he enters on the duties

fleers— howad- of his office or exerciscs any command, shall take and subscribe before
ministered and ajustice of the peace, or general or field officer who has previously

Formofcertifi- taken and subscribed them himself, the following oaths and declara-

K. S. 12, § 65. ^^^"^ •

3 Gush. 587. " I, A B, do solemnly swear that I will bear true faith and allegiance to the com-
monwealth of Massachusetts, and will support the constitution thereof : So help me,
God."

"I, A B, do solemnly swear and affirm, that I will faithfully and impartially dis-

charge and perform all the duties incumbent on me as , according to the best

of my abilities and understanding, agreeably to the rules and regulations of the consti-

tution, and the laws of the commonwealth. So help me, God."
" I, A B, do solemnly swear that I will support the constitution of the United

States."

And on the back of every commission the following certificate shall

be printed and signed by the person before whom such officer is

qualified :
—

This may certify th.at A B, commissioned as within on this day of

A. D. personally appeared, and took and subscribed the oaths required by
the constitution and laws of this commonwealth and a law of the United States, to

qualify him to discharge the duties of his office.

Before me,

Clerk's oath. Sect. 53. Every clerk of a company, before he enters upon his du-

r!'^s!^*2T§ 66. ties, shall take the following oath, before the commanding officer of the

s ^^s'^JQ^
'*' company to which he belongs, viz. :

—
"I, A B, do solemnly swear that I will faithfully and impartially perform all the

duties incumbent on me, as clerk of the company to which I belong, according to the

best of my abilities and understanding. So help me, God."

The commander of such company shall at the time of administering

the oath certify on the back of the warrant of the sergeant appointed

to be clerk, that he was duly qualified, by taking the oath required

by law.
Discharge of of- Sect. 54. When an officer requests in writing his discharge from

own request.
'^^'^

officc, witli the approval of the commanders of the regiment or bat-
K. s. 12, § 67. talion, brigade and division, to which he belongs, the commander-in-

chief may discharge him.

Request for dis- Sect. 55. No commanding officer shall approve a resignation under

May^and No^*^*^
*^^^ preceding section, if the same is oftered between the first day of

vember not to May and the first day of November, unless the reasons for such i-esig-

le^ssf&c!^'^
'^^' nation are urgent and proved to his satisfaction ; and the rolls, orderly

R. s. 12, § 68. book, roster, and documents, in the custody of the officer resigning,

shall before his discharge is delivered to him, be deposited with the

officer having a I'ight to the custody of the same.
If officer refuse Sect. 56. If an officer unreasonably refuses to approve an applica-

comniaiider-in- tion for discharge, and it is so made to appear to the commanders above
ciiiefmaydis- him, they may apiirove the same, and the commander-in-chief may dis-
charge, l. J T M
R. sf 12, § 09. charge the apphcant.
Officers not to Sect. 57. No officer shall be discharged by the commander-in-chief,

except-^^*^ ' unless upon his own request, except as follows :
—

when unable When it appears to the commander-in-chief that he has become

ties' Ac?"^"^
"^^ unable or unfit to discharge the duties of his office, or to exercise proper

authority over his inferior officers and soldiers, or that he has been con-

victed of an infamous crime

;

whenremov- When the Commander of his division certifies that he has, either

bo °nd °^f r hefore or after receiving his commission, removed his residence out of

command. the bounds of his command to so great a distance, that in the opinion

of such commanding officer it is inconvenient to exercise his command

;

absent more When such commander certifies that he has been absent from his

*' upon^ddrt^s* Command more than one year without leave
;

&c. ' Upon address of both houses of the legislature to the governor;

tence,\c!° Upon sentence of court martial, after trial according to law

;
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When the corps to which he belongs is disbanded

;

Officers, wheu

In which cases he may be so discharged. Every officer, except banded!*"^'

when under arrest, shall perform the duties of his office until he is R- s. 12, § 71.

discharged.

Sect. 58. When an officer accepts an appointment in the army of Discharge by

the United States, his office shall thereby become vacant ; and if after ^P'f.'arm)"-"

accepting such appointment, he exercises any of the powers and ^^''l*^*^-

.

authority of such office, he shall forfeit not exceeding three hundred 101. '

"' ^^
'

dollars.

Sect. 59. The commissions of staff officers appointed by a command- staff commis-

ing officer, shall expire as soon as the successor of such commanding r°s!'i2, § 73.

officer is commissioned.
See~5

9*''' ^
^'

Sect. 60. Officers under arrest shall not resign, but shall be siis- officers under

pended from exercising the duties of office.
R"s!*i2, §§ 70,

Sect. 61. A non-commissioned officer or clerk of a company may 116.

resign his office to the commanding officer of his company, and be dis- sioned'offlcer.

charged by him. i'- ^- 1^' §
"*•

THE adjutant-general.

Sect. 62. The adjutant-general shall hold his office for the term of Adjutant-gen-

one year, and until his successor is appointed and qualified, but may be h\k 12, §§22,49

removed at any time by the commander-in-chief
Jf-

S- 13. § 2"-

Sect. 63. He shall give bond to the state in the penal sum of twenty to'give bond.

thoiisand dollars, with two sureties at least, to be approved by the gov- ^^'^' ^'' §
^•

emor and council, conditioned foithfully to discharge the duties of his

office ; to use all necessary diligence and care in the safe keeping of

military stores and property of the commonwealth committed to his

custody ; to account for the same, and deliver over to his successor, or

to any other person authorized to receive the same, such stores and
property.

Sect. 64. He shall receive a salary of eighteen hundred dollars a salary of,

year, in full payment for all services rendered as such officer and as act-
J^43^'if,*^§ 4.

ing quartermaster-general and keeper of the public magazines, muni- i''^54, si, § 1.

ions of war, intrenching tools and other implements of Avar belonging 1^59^ m.
to the commonwealth ; and may employ in his office a clerk at a salary

of twelve hundred dollars a year.

Sect. 65. He shall distribute all orders from the commander-in-chief; to distribute

shall obey all orders relative to carrying into execution and perfecting dersf&oy,\iid to

any system of military discipline established by law ; and shall be in
?J*|'^^o''Yio^^fo

attendance when the commander-in-chief reviews the militia. 82.

Sect. 66. He shall furnish blank forms of rolls and of the different to furnish

returns that may be required, explaining the principles i;pon which they returns,°and^'^*

should be made ; of orders for the commanders of companies to order blanks for coin

the non-commissioned officers and privates to notify their men to attend r™s. 12,
§"^9, 34

the inspections, trainings, reviews, and elections of officers, which may ^^•

be ordered ; and of notifications or orders, to be left with the men.
Sect. 67. He shall make proper abstracts from the returns of the to make ab-

commanding officers of brigades and divisionary corps, and lay the turn's.^

°

same before the commander-in-chief, annually. ^- ^- ^2, § s:^-

Sect. 68. He shall annually make a return, in duplicate, of the tomakeannu

militia of the state, with their arms, accoutrements, and ammunition, pUclt'ey'^**

"*

according to such directions as he may receive from the secretary of *^- S- 12, § 33.

war of the United States ; one copy of which he shall deliver to the
commander-in-chief, and transmit the other to the president of the
United States, on or before the first Monday in January.

Sect. 69. He shall, within twenty days afiter the receipt of each to certify

company or band pay roll under sections one hundred and twenty-two mit t'o'^tlwus!^^

and one hundred and twenty-four, after carrying out therein opposite to i84<>, 21^, §§3, t

the name of each man returned, the amount of pay to which he is see '§
"139.

9*
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Adjutant-gen-
eral to submit
to the auditor,
roll of officers

entitled to pay.
1845, 243, § 8.

1846, 218, §§ 4, 9.

1849, 56, § 2.

1849, 218, § 7.

See § 139.

account of ex-
penditures.
1837, 240, § 4.

1849, 51), § 2.

1857, 40, § 1.

to distribute
arms, &c.
B.S. 12, §§43,44.
1840, 92, § 20.

1842, 93, § 1.

1844, 101, § 8.

Uesolves, 1845,

71, 82.

1847, 77.

Field pieces
to remain in
possession of
towns, &c.
Resolves, 1853,

5.3.

What uniform
to be provided.
R. S. 12, §§ 39,

99, 112.

1840, 92, § 22.

4 Gray, 502.

Uniform, &c.,
exempt from at-

tachment.
R. S. 12, § 42.

1857, 235, § 1.

CUmp equipage
to be furnished
to commanders
of divisions, &c.
Resolves, 1847,

77.

Colors to be fur-

nished.
Who responsi-
ble.

R. S. 12, § 43.

Arms and

entitled, and certifying thereon that it contains the names of those per-

sons only who are entitled to pay, transmit the same to the mayor and

aldermen, or the selectmen of the city or town in which the armory or

place of assembly of such company or band is situated.

Sect. 70. He shall on or before the twenty-fifth day of January in

each year, make out a certified roll of the names of all the general, field

and stafii" officers that appear by the returns made to him under section

one hundred and twenty-eight, to be entitled to the pay under section

one hundred and thirty-seven, and shall ascertain from the returns made
to him under sections one hundred and twenty-two and one hundred

and twenty-four, the amount of money necessary to reimburse the

several cities and towns, and shall submit such roll and result to the

auditor ; and the governor shall draw his warrant on the treasury for

such sums as may be necessary to pay such officers and reimburse such

cities and towns.

Sect. 71. He shall, annually in January, lay before the auditor, an

account, with vouchers, of his expenditures as adjutant-general and

acting quartermaster-general.

Sect. 12. He shall distribute to the officers, regiments, battalions,

and companies, of the volunteer militia, the arms, furniture, equipments,

equipage, and books, required by laAV to be furnished at ])ublic expense,

and may sue either in contract or tort any or all such officers for loss or

damage sustained in articles so furnished them.

Sect. 73. He may permit the field pieces and artillery equipments

now in the possession of the towns and cities, so to remain so long as

they provide suitable places of deposit therefor, and keep them in good
condition, without expense to the commonwealth.

ARMS, equipments, EQUIPAGE, &C.

ARTICLES FURNISHED BY SOLDIERS.

Sect. 74. Officers of the line and staflT, and officers and soldiers of a

company raised at large, shall provide themselves with such uniforms

complete as the commander-in-chief prescribes, subject to such restric-

tions, limitations, and alterations, as he may order; and every such

soldier deficient therein shall forfeit two dollars, to be recovered on

complaint of the clerk, one-half to his use, and one-half to the use of

the commanding officer.

Sect. 75. Every officer and soldier shall hold his uniform, ai-ms,

ammunition, and accoutrements, required by law, free from all suits,

distresses, executions, or sales, for debt or payment of taxes.

ARTICLES FURNISHED BY THE STATE.

Sect. 76. The quartermaster-general shall deliver as a loan from the

state to the commanding officer of each division, brigade, regiment, bat-

talion, or company, of the volunteer militia, such tents, fixtures, and
other camp equipage as may be in the state arsenal ; and each officer to

whom such equipage is delivered, shall be responsible for the safe keep-

ing of the same ; and in case of the discharge or death of such officer,

he or his legal representative shall be released from such responsibility,

upon filing in the office of the adjutant-general, a certificate of the offi-

cer succeeding him in command, that the articles so furnished are at the

date of the certificate, in good order and condition, reasonable use and

wear thereof excepted.

Sect. 77. Each regiment and battalion shall be furnished by the

state with the state and regimental colors, their staflTs, belts, and sockets,

and the commander of such regiment or battalion shall be responsible

for their safe keeping.

Sect. 78. Each company of the volunteer militia on application by
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the commander thereof to the adjutant-general, and producing satisfac- cQuipments to

tory evidence that a suitable armory or place of deposit is provided
is4o"9"r§'2o."

therefor agreeably to section eighty-eight, shall be furnished with such

appropriate arms and equipments as shall be detei-mined by the com-
mander-in-chief.

Sect. 79. The commissioned officers of every company of volunteer Commissioned

militia shall, from the time of their being qualified, be responsible for
^ibi'eforeq'ui^'

the safe keeping and return of all arms, equipment, and equipage, fur- mcnts.

nished and in their possession, by provisions of law, and for any loss or Is^^; 9.3' 1
1?'

damage thereto, compensation may be obtained by an action of con-
Jff^'^f^'lg jg^5

tract brought by the adjutant-general against all or any of such 71. '

officers.

Sect. 80. In case of the discharge or death of such an officer, he or how reUeved

his legal representative shall be relieved from such responsibility, ujion b'mt'yl^fn rase'of

filingin the office of the adjutant-general a certificate signed by not less
j'^^o''9.5^|'o**'"

than two commissioned officers of his company, that such articles Resolves, i845,

are, at the date of the certificate, undiminished in quantity and value,
"^•

reasonable use and wear excepted.

Sect. 81. Upon the disbandment of a volunteer company which has Arms, &c., to

received arms, equipments, or equipage, from the adjutant-general, he df/band'cd' coT
shall receive the same on ijresentation thereof by the officers of the papy-

, ,

company, or then- agents.

Sect. 82. Each company of militia shall be furnished with sucli instruments of

instruments of music as the commander-in-chief shall order. Each rishcd"'^'

commander of a brigade may draw orders upon the quartermaster-
{^°j"4™eto*dra^

o-eneral, or officer acting as such, in fltvor of the commanders of regi- orci'uV.

ments, battalions, and companies, for colors and instruments of music, ^^^jio responsi-

Commanders of companies shall be responsible for the safe keeping of R- s. 12,'§ 4.3.

the instruments delivered to them for the use of their companies.

Sect. 83. Each company of foot artillery shall be provided by the Cannon, ammu-

quartermaster-general with the battery of manceuvre prescribed for that filrTshtd to*;^^

ami by the war department of the United States ; with caissons, harness, tiiiery.

implements, laboratory, and ordnance stores, which may, from time to

time, be necessary for their complete equipment for the field ; and, when
^^*![J.'&c*^*^

a state of war, or danger thereof, renders target practice expedient in powcKt, &c.,

the opinion of the commander-in-chief, such quantity of ammunition ^"™i'*ii'^'^-

annually as he deems necessary to be expended in experimental gun- ^^^ account-

nery. The commissioned officers of each company shall be accountable aWe.

for the preservation of the ])icces, apparatus, and ammunition aforesaid, i849,'2i1<,§ 13.

and for the proper expenditure of the ammunition. isss, 174, § 7.

Sect. 84. The commanding officer of such company, when it is when company

ordered to march out of the city or town where the gun-house is situ- J^ardi out of

ated, and on occasions of parade for experimental gunnery, or camp town, &c.

duty, shall provide horses to draw the field pieces and caissons, and battery.'^how

present his account of the expenses thereof, as provided in section one PJ>J|-

hundred and forty-nine. On all other occasions when ordered out by 1849,218, § 13.

an officer of competent authority for camp or salute duty, the charges

for horses, powder, and necessary expenses, shall be defrayed by the

quartermaster-general.

Sect. 85. Every general and field officer, division and brigade-in- scott's Tactics,

spector, adjutant of regiment or battalion, and commander of a company,
^g,'J^ \l ^^;

shall be furnished with Scott's Infantry Tactics, adopted by the war ccrs.

department in the year eighteen hundred and thirty-five ; every subal-
l^sl^^^?*] 27.^

tern officer of an infantry company with the first and second volumes of i854,' 32!

said Tactics; every field, staff, and company officer, and non-commissioned
officer, with the compend of instruction in military tactics and the

manual of percussioned arms with extracts from the army regulations,

prepared by the adjutant-general. All which books shall be considered
public property, and delivered by such officers to their successors.
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Military stores
may be sold, &c.
Resolves, 1822,
2S.

Committep of
legislature to
visit arsenal and
report.
Resolves, 1845,

12.

Skct. 86. The commander-in-chief, with the advice and consent of
the council, may sell or exchange, from time to time, such military stores

belonging to the quartermaster-general's department as are found un-
serviceable or in a state of decay, or wLich they think it for the interest

of the state to so sell or exchange.
Sect. 87. The committee of the legislature on the militia shall,

annually in January, visit the arsenal in Cambridge, and make a thorougli

examination into the condition of the same, of the arms and munitions
of war, and other property of the state or general government deposited
there, and report the condition of the arsenal and property.

Armories, se-

lectmen, &c., to
provide.
1840, 92, § 20.

1853, 188, § 1.

See § 78.

rent of, &c.,
to be certified

by selectmen,
&c.
lSo3, 188, § 2.

See § 91.

Adjutant -gener-
al to audit, &c.,
chiiras for rent.
Taymont.
1849, 55, § 2.

1853, 188, § 3.

1857, .303, § 2.

1858, 166, § 2.

Penalty for
false certificate.

1853, 188, § 4.

Armories, &e.,
how examined.
1840, 92, § 20.

ARMORIES.

Sect. 88. The mayor and aldermen and selectmen shall provide for

each company of militia within the limits of their respective places a
suitable armory or place of deposit for the arms, equipments, and equi-

page, furnished it by the state. When a company is formed from different

2)laces, the location of such armory or place of dejjosit shall be deter-
mined by a majority of its members.

Sect. 89. They shall annually in October or November transmit to
the office of the adjutant-general a certificate, verified by the oath or
affirmation of at least two of their board, showing the name of each
company furnished with an armory, the amount paid for the rent thereotj

and stating that a majority of their board consider such armory neces-
sary for the use of such company, and that the rent charged therefor is

fair and reasonable according to the value of real estate in their place.

Sect. 90. The adjutant-general shall annually examine all certificates

so returned to his office, institute any inquiries he deems expedient
relative thereto, and allow them in whole or in j^art to an amount not
exceeding three hundred dollars for one company. He shall within ten
days after such examination file in the office of the auditor his certificate

stating the sums allowed, the name of the company for whose use each
sum is alloAved, and the place to which it belongs ; and shall thereupon
notify the mayor, aldermen or selectmen, of the sum allowed to their

l)lace, which sum shall be paid upon the warrant of the governor to
such mayor and aldemien or selectmen, as provided by law for the
reimbursement of sums paid for military service.

Sect. 91. A city or town receiving from the treasury of the com-
monwealth, by reason of a false return or certificate, under section
eighty-nine, any money to which such place is not entitled, shall forfeit

a sum not exceeding four times the amount of money so received.

Sect. 92. The commander-in-chief may at any time detail an officer

to examine any armory and report the condition thereof, and of the
arms, equipments, and equipage, therein deposited.

Orders, by
whom distrib-

uted.
R. S. 12, §§ 12,

30.

1837, 240, § 8.

Companies or-

dered out, how
notified.

R. S. 12, §5 S8,

100, 112.

13 Mass. 433.
9 Pick. 41, 557.

10 lick. 134.

17 Pick. 243.
24 Pick. 172.

ORDERS A]!fD XOTIFICATIONS.

Sect. 93, Orders from the commander-in-chief shall be distributed
by the adjutant-general ; division orders, by the division-inspector

;

brigade orders, by the brigade-major; regimental and battalion orders,

by the adjutant ; company orders, by the clerk, or by any non-com-
missioned officer or private, when so required by the commanding officer.

Sect. 94. When a commander orders out his company for military
duty, or for election of officers, he shall order one or more of the non-
commissioned officers or privates, to notify the men belonging to the
company to appear at the time and place appointed. Such non-com-
missioned officer or private shall give notice of such time and place to
every person whom he is ordered to notify ; if he fails so to do, he shall

forfeit not less than twenty nor more than one hundred dollars, to be
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recovered on complaint of the clerk, one-half to his use and one-half to

the use of the commanding officer.

Sect. 95. No notice shall be legal, unless given by such non-com- Notifications,

missioned officer or private to each man verbally, or by leaving at his [[mos^or
^^

usual place of abode a written or printed order signed by such officer or Verbal notice

private four days at least previous to the time appointed, if for military NotiStfons,

duty, and ten days previous thereto, if for election of officers ; but in '^°^^
^r°Ysq

case of invasion, insurrection, riot, or an unforeseen or sudden occasion, ]S4o,"927§24V

a verbal, written, or printed notice, however short, shall be legal. When
21 Pick! 3.32.

a company is paraded, the commanding officer may verbally notify the 22 Pick, wg!

men to appear at a future day, not exceeding thirty days from the time ^^ ^^ ' ^' ^^'

of such parade, which shall be sufficient notice as respects the persons
present ; and all commanders of companies may on parade, read division,

brigade, or regimental orders, and notify the soldiers of their several

commands to appear as by such orders required ; which notice shall be
a sufficient warning. Notifications may be proved, as provided in sec-

tion one hundred and fifty-four.

Sect. 96. When a company is without commissioned officers, the Company with-

commander of the regiment or battalion to which it belongs, or the notmed.'^'^^'^**^

officer detailed by him to discipline the same, shall in writing order any I'^^'^i^ty.

non-commissioned officers or jDrivates to notify the persons liable to do lo'o, in.' '

duty in such company, to appear for duty required by law, at the time ^'^^ § ^•

and jilace mentioned in such order ; and, if a non-commissioned officer

or private refuses or neglects so to notify, he shall forfeit and pay to the
use of his regiment or battalion not less than twenty nor more than one
hundred dollars, to be recovered on complaint by the commander thereof.

Sect. 97. Clerks of companies shall record in the orderly book. Orders, &«., to

company orders and notifications ; but such record shall not be necessary il s!°i*2,''§ 93.

to the recovery of a penalty.

DISCIPLINE, TRAININGS, INSPECTION, AND CAMP DUTY.

Sect. 98. The system of discipline and field exercise ordered to be System of disci-

observed by the army of the United States, in the different corps, or k."s?i2,°§ 75.

such other system as may hereafter be directed for the militia by laws is'io,' 927 §§5,21.

of the United States, shall be observed by the militia.

Sect. 99. The commander of every regiment, battalion, and detached Commanders of

company,^ may annually order out the commissioned and non-commis- [ooiX^eiemen-
sioned officers under his command, for elementary di-ill, two separate tary drills.

days between the middle of May and the middle of July, at such place rttendln^ce"""""
as he deems most convenient; and if the place of any such officer in a i854, 307, §§ 3, 4.

company is vacant, the commander thereof shall detail from the privates
under his command a sufficient number to make up the deficiency.
Every person unnecessarily neglecting to attend at the time and place
appointed for such drill, shall forfeit to the use of his regiment, battalion,
or company, three dollars, to be recovered by any commissioned officer
thereof, in an action of tort.

Sect. 100. Unless the commander-in-chief prescribes the time, place, Encampments,
and manner, of assembling the troops for the puq^oses declared in this

[^^sued!

^'^''' ^""^

section, each commander of division shall annually order an encamp- I'lace of.

ment of his division by brigades or regiments, at some time between the f849,'2i8,|§2,6.
middle of July and the middle of October. The orders for encamp- I'-si^ 302!

ment by brigade shall be promulgated in the brigade thirty days before lis;^!^'^
thetime appointed for the encampment; the orders for encampment by " Gray,3G0.

regiment shall be promulgated in the regiment twenty days before such
time. The place and, if no time is designated by the commander of
division, the time of encampment shall be designated by the commander
of the troops to be assembled, and regard shall always be had to the
convenience, proximity, and accommodation, of the troops to be assem-
bled

; but no ground shall be occupied for an encampment in time of
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peace without the consent of the selectmen of the town, or mayor and
aldermen of the city where the encampment is to be made.

Distance com- Sect. 101. No officer or soldier shall be obliged to march more than

m^ch*** fifteen miles from his residence to a review, except of a regiment, bat-

Paradeofmore talion, or less body, and no larger body than a brigade shall be ordered

R.^s.Y2fr78; to parade at the same time and place, except by order of the com-
i»io, 92, § 24. mander-in-chief

Troops to be ex- Sect. 102. Each encampment shall last three days; the troops shall

l^^&c'
^^^^^'^^' be inspected, reviewed, and thoroughly exercised, as companies, bat-

R.'s. 12, §§ 98, talions, or brigades, in the whole routine of camp and field duty. Every

1852, iw, §§ 6,9. non-commissioned officer and private, holden by law to do military duty

in a company, and unnecessarily neglecting to appear at the time and

place appointed for encampment, shall forfeit five dollars, to be recovered

on complaint of the clerk, one-half to his use and one-half to the use of

the commanding officer.

Company rou Sect. 103. Each company roll call shall be made during the term of

i857?303Tn'^'''^'
encampment, under the supervision and in presence of a regimental or

1858^160^ §
1.' commissioned staff officer, to be designated by the commanding officer

of the regiment or battalion to which the company is attached.

Rank of corps. Sect. 104. Each divisiou, brigade, regiment, and battalion, shall, in

command.*'"'^
*° the field, rank according to its number, the lowest number having the

R. s. 12, § 79. highest rank ; companies in a regiment or battalion shall form according

s^e^§ 3?.' ^ ^*
to the rank of the officers present commanding them ; and when distinct

corps parade, join, or do duty, together, the senior officer present shall

command.
Companies Sect. 105. When a company destitute of commissioned officers

h^w command-' parades with other troops, the officer in command
_
shall detail one or

ed. ^ more commissioned officers present to command it, unless the officer
R. s. 12, § /9.

(3;g|^^iig(j ))y tiie commander of the regiment to command it is present.

Brigade-majors Sect. 106. The brigade-majors and inspectors shall attend the annual

viewSuspect encampments of the regiments and battalions in their brigades while
arms,'&c. encamped separately, and while they are under arms, inspect their arms,
R. s. 12, § 81.

jinimunition, and accoutrements, superintend their exercises and ma-

noeuvres, and introduce the system of military discipline required by law

and by orders received from time to time from the commander-in-chief.

Officers and sol- Sect. 107. By permission of the officer in chief command, and of

hi'^cTO &c"" their own immediate superiors, officers, privates, and musicians, may drill

1849, 218, § 3. JillJ manoeuvre in camp in undress uniform or fatigue dress, and mounted
officers may discharge their duties on foot.

Bounds of pa- Sect. 108. Every commanding officer, when on duty, may ascertain
rade^may be

^^^^ ^^ ncccssary bounds and limits to his parade, (not including a road,

Punishment for g^ ^s to prevent passing,) within which no spectator shall enter without

k! s".^i2r§ so. leave from such commanding officer. Whoever intrudes within the

limits of the parade, after being forbidden, may be confined under guard

during the time of parade, or a shorter time, at the discretion of the

commanding officer ; and whoever resists a sentry who attempts to put

him or keep him out of such limits, may be arrested by order of the

commanding officer, and carried before a court or magistrate, to be

examined or tried upon complaint for such assault, or disturbance or

breach of the Y>eace.

Persons not Sect. 109. No officcr or soldier shall be holden to perform military

dutj™n da'J's of duty except in case of invasion, insurrection, riot, or tumult made or

certain eiec- threatened, or in obedience to the orders of the commander-in-chief, on
dons, except,

^ ^^^^ appointed for a meeting in the town in which he resides for the

election of governor, heutenant-governor, senators, electors of president

or vice-president of the United States, or representatives to congress or

the general court ; and an officer parading his company or ordering it

Liability of offl-

^^ p.^j.ade contrary to the provisions of this section, shall, besides being
R.^ s. 12, §§ 85, lij^bie to a court martial, forfeit not less than fifty nor more than three

See §§ 100, 161. hundred dollars.
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Sect. 110. The commander-in-chief may ordei- out any portion of Commanrtcr-in-

the militia for escort and other duties. The commanders of companies oscoit"&c.'^'^^"

or corps so ordered out shall present their accounts for necessary mu- j'"^*"- ^

sic to the quartermaster-general, who shall pay the same out of the Kesoive's, isii,

money of the state in his hands. *'^-

Sect. 111. Nothing herein contained shall be construed to prevent voluntary pa-

any company from meeting for the purpose of drill, funeral or other i™]fted.°*
^'^°

escort, or a voluntary service ; nor to impair the obligation arising under
constitutional articles of agreement adopted by the comjiany, so far as Articles of

regards the members who have signed the same, unless they are repug-
afopt^cTby com-

nant to law. All fines, penalties, and assessments incurred by officers or pany binding,

soldiers of such company, under such constitutional articles of agree- brercii thereof.

ment signed by them, and approved by the commander-in-chief, may, in i^- s. 12, § S7.

addition to any other remedy thereon, be recovered on complaint of the

clerk.

Sect. 112. Every non-commissioned officer or private who appears Penalty for defl

at a parade or drill required by law, deficient in any arm furnished him &c"''^
^^ ^^^^'

by the state, or with such arms unserviceable or in bad condition, shall i^- s. 12, §§43,

forfeit one dollar, and every such officer or private so ajipearing, deficient isio, 218, § 13.

in any article of equipment or ammunition furnished to or required of ^^^^' ^*^' § ^•

him by law or general order, or with such equipment or ammunition of

bad quality or condition, shall forfeit fifty cents, to be recovered on
complaint of the clerk, one-half to his use and one-half to the use of the

commanding officer.

Sect. 113. A soldier who unnecessarily, or without order from a Loaded arms

superior officer, comes to any parade, with his musket, rifle, or pistol,
JJ^ou^ili'^on pa-

loaded with ball, slug, or shot, or so loads the same Avhile on parade, or rador&c.

unnecessarily, or M-ithout order from a supenor officer, discharges the 10b, ii2.' '

same when going to, returning from, or ujton parade, shall forfeit not
less than five nor more than twenty dollars, to be reco\ered on com-
plaint of the clerk, one-half to his use and one-half to the use of the
commanding officer.

Sect. 114. A soldier behaving with contempt towards an officer, or Contempt, dis-

conducting in a disorderly manner, or exciting or joining in a tumult &c^'^how°puu-*'
or riot, or being guilty of unmilitary conduct, disobedience of orders, or ished.

v?^ 1^ s inn
neglect of duty Avhen under arms or on duty, shall forfeit not less than •

'-•
'

»

five nor more than twenty dollars, to be recovered as provided in the
preceding section.

Sect. 115. A soldier quitting his guard, section, platoon, or com- Quitting guard,

pany, shall forfeit not less than two nor more than ten dollars, to be ished!"^^
^^'^'

recovered, if the offijnce is committed at a regimental or battalion pa- ^i- s. 12, § 100.

rade, on complaint by the commander of the regiment or battalion, or
the company clerk ; if at any other parade, by the clerk.

Sect. 116. For any ofifence mentioned in the preceding section the Soldiers may be

delinquent may be put and kept under guard by the commander of the KuarT'^ Non-
company, regiment, or of the field, for a time not extending beyond the commissioned

term of service for which he is then ordered. A non-commissioned reduced'to

officer, for an offence mentioned in this chapter, or for disobedience of
Jf"g®"i2 5 100

orders or unmilitary conduct at a regimental or battalion parade, may
besides incurring the fine prescribed be reduced to the ranks by the
commander of his regiment or battalion ; and for such misconduct at
any other parade, by such commander with the advice of his company
commander.

Sect. 117. Soldiers in companies without officers, when ordered out Penalties on

to be trained and disciplined, shall for absence, deficiency, misconduct, pS'^witiiout'
or neglect, be liable to the fines prescribed for offimces in other com- o®"*^"-

])anies, to be recovered upon complaint of the officer so detailed, sub- ni. '
*

'

stantially as by clerks under section one hundred and fifty-four, one-
half to the use of such officer and one-half to the use of the regiment
or battalion.
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Rosters and or-

derly book, by
whom kept.
R. S. n, § 27.

1837, 240, § 8.

Company rolls,

how kept.
to be revised

and corrected.
K.S. 12, §§'»,28.

22 Pick. 4U!J.

2.3 Pick. 54, 208.

Company or-
derly book, how
kept.
Delinquencies,
tines, ifec, to be
recorded.
K. S. 12, § 29.

23 Pick. 54, 208.

Commander of
companies to

make duplicate
returns in ten
days.
Returns of di-

visionary corps,
&c., to whom
made.
R. S. 12, § 15.

1&16, 218, § 1.

1849, 218, § 9.

1868, ICC, § 1.

to make al-

phabetical pay
rolls of compa-
nies within ten
days after camp
duty.
184(5, 218, § 2.

1849, 218, § 9
1858, lOli, § 1.

See §§ 09, 70,

139, 140. ^

Penalty for
neglect, or false
return, &c.
1845, 243, § 10.

1849, 218, § 9.

2 Met. 29e.

Returns by
master of reg-j-

meutal or bat-
talion band.
1840, 218, § 9.

See §§ G9, 70, 139,
140.

ROSTERS, ORDERLY BOOKS, ROLLS, AND RETURNS.

Sect. 118. The division-inspector of each division, the brigade-major
of each brigade, and the adjutant of each regiment, battaHon, or corps,

shall constantly keep a correct roster of the command to which he be-

longs, and an orderly book in which he shall record orders received and
issued.

Sect. 119. A fiir and exact roll of each company shall be kept by
the clerk, under the direction of the commander, with the state of the

arms and equipments furnished to each man, in the form prescribed for

the returns of the militia by the commander-in-chief Such rolls shall

be annually revised in the month of May, and corrected from time to

time, as the state of the company and alterations in it may require.

Sect. 120. An orderly book shall also be kept in each company, by
the clerk, under the direction of the commander, and the proceedings

of the company, orders received and issued, and exact details of drafts

and detachments, shall be recorded therein. Fines and forfeitures, with
the time when, and the offence, neglect, default, or deficiency, for

Avhich they Avere incurred, money collected by him with the names of

the persons from whom collected, and all delinquencies and deficiencies,

shall be recorded in said book, which shall not be alienated from the

company, and shall always be open to the inspection of its officers.

Sect. 121. At the conclusion of each tour of camj) duty, command-
ers of companies shall make correct duplicate returns of their several

companies for each day of the encampment, upon which the commander
of the regiment or battalion to which the company belongs shall certify

that such company on each of the days of encampment well and faith-

fully performed the duties required by law, and the staff officer super-

vising the roll shall certify thereon that the number of officers, non-
commissioned officers, musicians, and privates therein reported as pres-

ent and doing duty each day is correct. He shall deliver one of such
returns to the brigade-major or inspecting officer on duty in the camp,
and transmit the other, within ten days after said tour of camp duty,

to the office of the adjutant-general. The returns of companies attached

to divisions or brigades, and not to regiments, shall be certified by the

commanding officers of divisions or brigades resj^ectively, and by staff

officers of the division or brigade.

Sect. 122. The commander of a company, within ten days after each
tour of camp duty, shall make a correct alphabetical pay roll of his com-
pany, containing the names of the members Avho appeared, armed, uni-

formed, and equipped, and performed all the duties required on the days
of encampment, and showing the duty done by each member, and trans-

mit the same, certified under his oath to be correct and true, to the
office of the adjutant-general. Such roll shall not contain the name of

a private Avho has done duty as a musician, and the whole number so

returned shall in no case exceed the number allowed to his company by
sections fourteen and twenty-seven.

Sect. 123. A commanding officer of a company who neglects to

make the returns required by the two preceding sections, shall foi'feit

twenty-five dollars, and for making a fiilse return in any case, shall for-

feit one hundred dollars, to be prosecuted for by the officer to whom the

return should be made.
Sect. 124. The master of every regimental or battalion band shall,

within ten days after a parade thereof, made under order of the com-
mander of the regiment or battalion to which such band belongs, make
and transmit to the adjutant-general an alphabetical list of the men who
appeared in uniform and perfonned duty on such day, the last return to

be made on or before the tenth day of November ; upon which the

commanding officer to whom the band was ordered to report for duty,
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shall certify that the duty was well and foithfully jierformed. For neg-

lect to make such return, the master shall forfeit twenty-five dollars, and
for making a false return shall forfeit one hundred dollars, to be prose-

cuted for by the officer to whom the return should be made.
Sect. 125. On the las#day of each tour of camp duty, commanders Commancicra of

of regiments and battalions shall make correct certified rolls of the field tom'ak"retunis
and staff officers of their several commands on duty for each day, speci- of officers.

fying the names, rank, ancl duty done, by each officer who appeared i84of^Ks'§ 5.

armed, uniformed, and equipped, on any day, and deliver the same to ]|^'' ^'.^ |
^'^•

the brigade-major or inspecting officer of the camp. Every officer neg- ' "

lecting to make such returns, shall forfeit for each offence fitity dollars,

and for making a false return in any case two hundred dollars, to be
prosecuted for by the officer to whom the return should be made.

Sect. 126. Brigade-majors within twenty days after each tour of Brig-arie-majors

camp duty done by their respective brigades, or the regiments or l)at-
onIri^''^!ifio*md*

talions thereof, shall make and transmit to the commander of the brigade field auVi staff

a correct return of such brigades, reporting therein the condition of the j^naUy.^'^'

anns, accoutrements, and ammunition, of the several corps, with such K- s. 12, § ;32.

suggestions relating to the government of the militia, and the advance- is4o' iiis' 1 1*1.

ment of order and discipline, as in his judgment may be required ; and J^i>307,§§ 1,2,

also in like manner make and ti-ansmit to the commander of division

a certified roll of the general field and staff officers of their several

brigades, specifying the rank of and duty done by each one who a]>peared

uniformed and equipped, and performed duty on any day. For neglect

to make either of said returns each brigade-major shall forfeit seventy-
five dollars, and for making a false return in any case, three hundred
dollars, to be prosecuted for by the officer to whom the return should
be made.

Sect. 127. Commanders of brigades shall within thirty days after Commanders of

each tour of camp duty performed by the troops under their respective returns to "om-
commands, transmit to the commanders of their divisions a correct re- mandersofdi-

turn of their respective brigades, as furnished by the brigade-majors
'^''^'""•

under the preceding section. Commanders of divisions shall within commanders of

ten days after the receipt of such returns of brigades imder their division to
*

o nifiKG roturiis to
respective commands, transmit to the office of the adjutant-general adjutant-gen-

correct returns of the state of their divisions, as derived from such "^^^

brigade returns. Each officer, for neglect to make the returns required Penalties.

of him under this section, shall forfeit for each offence one hundred
iS54,3()7,§§ 1,2.

dollars, to be prosecuted for by the officer to whom the return should
be made.

Sect. 128. Commanders of divisions shall, annually, on or before Commanders of

the first day of November, make and transmit to the office of the adju- make out roll of
tant-general a certified roll of the general field and staff officers in their officers.

respective divisions, specifying the name, rank, and duty done, by each fsifif^^fs, § 5.

one who has appeared armed, uniformed, and equipped, and performed iwi\2i8, §12.

duty, on any day. For neglect to make such return, such commander
shall forfeit one hundred dollars, and for making a false return in any
case five hundred dollars, to be prosecuted for by the officer to whom
the return should be made.

calling out the militia in case of war, invasion, insueeection,
tumult, or riots.

Sect. 129. When an invasion of or insurrection in the state is made jniitia, how
or threatened, the commander-in-chief shall call upon the militia to casi"oiMuVa°
repel or suppress the same ; and may order out divisions, bric-ades, recfi- ^'o"' ^«-ii* ', •/ 'O'O AITiiGii corn-
ments, battalions, or companies; or may order to be detached parts or manderofdivis-
companies thereof, or any number of men to be drafted therefrom, and !,„" "roop^s'^'^^'^may cause officers to be detailed, sufficient, with those attached to the

°"

10
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R. S. 12, § 129.

1840, 02, §§5, 11.

8 Mass. 549.

See §§ 101, 168.

Drafts.
Officers de-
tailed.

K. S. 12, 5 130.

See §§ 161, 168.

If company
witliout officers

be called out,
officer to be de-
tailed.

It. S. 12, § 1.31.

See §§ 161, 168.

Penalty on sol-

diers neglectiug
to api)ear, &c.
Soldiers to taice

provisions.
R. S. 12, § 132.

Sec §§ 161, 108.

Selectmen, &c.,
to provide car
riag-es, &c., iu
certain cases.
Penalty.
Officer respon-
sible.

R. S. 12, § 1.33.

See §§ 144, 161,

K». Ch. 144,

§§ 05, 66. Ch.
104, § 5.

Troops, how or-
dered out in
case of riot, &c.
1840, 92, § 27.

5 Gray, 121.

troops, to organize the forces. If such invasion, or insurrection, or im-

minent danger thereof, in any part of the state is so sudden that the

commander-in-chief cannot be informed and his orders received and
executed in season to resist or suppress the same, a commander of divis-

ion in such part of the state may order outj his division, or any part

thereof, as the commander-in-chief might do.

Sect. 130. When a draft from the miUtia is ordered, the non-com-

missioned officers and privates, except so mfany as ofter to serve volun-

tarily, shall be drafted by lot from the company, and the officers regu-

larly detailed from the roster.

Sect. 131. If a company without officers is ordered to march, or a

draft or detachment is ordered therefrom, the commander of the regi-

ment or battalion shall detail an officer to command, who shall liave the

same authority to order them to appear, to command them in the field,

or to make a draft or detachment therefrom, as the captain of such

company would have ; and shall be under the same responsibility.

Sect. 132. Every soldier so ordered out, detached, or drafted, who
does not appear armed and equipped according to law, at the appointed

time and place, or provide a substitute, or within twenty-four hours ]iay

to the captain of his company fifty dollars, shall be taken to be a soldier

absent without leave ; and each soldier, ordered out, detached, or drafted,

when so ordered, shall take with him provisions for not less than three

days.

Sect, 133. The selectmen of a town and the mayor and aldermen
of a city to which men so ordered out, detached, or drafted, belong,

when required in writing by the commander of a regiment or detach-

ment, shall provide carriages to attend them with further supplies of

provisions, and to carry necessary baggage, and provide necessary camp
equipage and utensils, until notified by the commanding officer to desist

;

and shall pi'esent their accounts, as provided in section one hundred and
forty-nine. For any neglect by mayor and aldermen or selectmen under
this section, their place shall forfeit not less than twenty nor more than
five hundred dollars. The officer, to whom any articles above men-
tioned are delivered, shall be responsible that care is taken of the

same.
Sect. 134. When there is in any county a tumult, riot, mob, or a

body of men acting together by force with intent to commit a felony,

or to offer violence to persons or property, or by force and violence to

break and resist the laws of the commonwealth, or when such tmnult,

riot, or mob, is threatened, and the fiict is made to appear to the com-
mander-in-chief, or the mayor of a city, or to a court of record sitting in

said county, or, if no such court is sitting therein, then to a justice of

such court, or, if no such justice is within the county, then to the sheriff

thereof, the commander-in-chief may issue his order, or such mayor,
court, justice or sheriff may issue a precept, directed to any commander
of a division, brigade, regiment, battalion, or corps, directing him to or-

der his command, or a part thereof, (describing the kind and number of

troops,) to appear at a time and place therein specified, to aid the civil

authority in suppressing such violence, and supporting the laws ; which
precept, if issued by a court, shall be in substance as follows :

—

Form of requi-
sition, &c.

• ss.

Commonwealth of Massachusetts.

To i7isert his

command.
now holden at

C insert the officer's } . -o v
? /•// i

A ±5, commanding.

Whereas it has been made to appear to our justices of our

, within and for the county of , that (^here state mie or more of the

causes above mentioiied) in our county of , and that military force is necessary

to aid the civil authority in suppressing the same ; now therefore, we command you
that you cause, (Jiere state the number and kind of troops required,') armed, equipped,

and with ammunition, as the law directs, and with proper officers, either attached to
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the troops, or detailed by you, to parade at , on , then and there to obey

such orders as may be given them, according to law. Hereof fail not at your peril;

and have you there this writ, with your doings returned thereon.

Witness, L. S., Esq., at , on the day of , in the year
C D, Clerk.

And if the same is issued by a mayor, justice, or sheriff, it shall be

under his hand and seal, and otherwise varied to suit the circumstances

of the case.

Sect. 135. The officer to whom the order of the commander-in-chief Penalties for

or such precept is directed, shall forthwith order the troops therein men- ^'|obedience,

tioned to parade at the time and place ajjpointed. If he refuses or K- s. 12, § 135.

nei;lects to obey such order or precept, or if an officer neglects or re- 2s. ,
^' '''

fuses to obey an oi-der issued in pursuance thereof, he shall be cashiered ^^^ §§ i^i, 168.

and punished by fine or imprisonment not exceeding six months, as a

court martial nuiy adjudge. And a non-commissioned officer or soldier

neglecting or refusing to appear at the place of parade to obey an order

issued in such case, or any person advising or endeavoring to persuade

an officer or soldier to refuse or neglect to appear at such place, or to

obey such order, shall forfeit fifty dollars.

Sect. 136. Such troops shall appear at the time and place appointed, Troops to ap-

armed and equi])ped, and with ammunition as for inspection of arms,
?)^^o,

9^5^29*^*'"

and shall obey and execute such orders as they may then and there See §§ I'tji, m.
receive according to law.

COMPENSATION.

Sect. 137. General, field, and commissioned staff officers shall Pay of general,

receive for each day's duty in camp, and according to the returns of the
officei^s"!

inspecting officers of encampment, five dollars, and non-commissioned ii^^-S 218, § 7.

staff officers three dollars a day, to be paid them from the state treasury, s>ec § ro.'

upon the warrant of the governor and council, and according to a jiay

roll made up in the office of the adjutant-general.

Sect. 138. Division-inspectors, brigade-majors or inspectors, and Pay ofmspect-

adjutants of regiments or battalions, of volunteer militia, shall receive if.^s^fo, § 12.3.

twenty-five dollars annually; adjutants of enrolled organized militia, is:??, 240, §8.
18.*^') ny^

twelve dollars annually. is'i^', 93r§ 9.

Sect. 139. Every officer and soldier of the volunteer foot com- ofmembers of

panics shall receive, for each day's duty in camp, two dollars and fifty f^aXThow
^^^

cents. computed, dis-

Every member of a regimental or battalion band shall receive, for isn), 21s, §§ 3, 4,

services performed in obedience to an order of his regimental or bat- ?> V- ^^ . „
T ^ f 1 T 11 1 1 • 1 T 1S49, 56, § 2.

talion commander, at the rate 01 three dollars a day wdiile on duty. iwo, 218, § 7.

Every member of a mounted company or band shall receive double
]l^l'^ 220!

^
^'

the pay allowed to such members performing duty on foot. ~ Met. 296.

Such sums shall be computed by the adjutant-general on the com-
'^^^'

pany and band pay rolls, made out, certified, and returned, under
sections one hundred and twenty-two, and one hundred and twenty-
four.

After such computation, such pay rolls shall be transmitted to the
mayor and aldermen of the cities and the selectmen of the towns in

which such companies and bands are situated, as provided in section

sixty-nine.

Upon receipt of the same, the mayor and aldermen, and selectmen,
shall draw their warrants upon their respective treasurers, directing
them to pay the amount due to the persons named in such rolls, and
shall, annually, on or before the first day of December, under a ])enalty

of thirty dollars for neglect in so doing, remit such rolls to the adjutant-
general, with a certificate indorsed thereon, setting forth that a warrant
hits by them been drawn on their respective treasurers, in favor of the
several jiersons Avhose names are recorded therein. Thereupon the ad-
jutant-general shall lay the same, together with his roll, jjrcpared under
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section seventy, of general, field, and staff officers entitled to pay,

before the auditor, and the governor may draw his warrant on the

treasury for such sums as may be necessary to pay such officers and re-

imburse such cities and towns.

Pay forfeited Sect. 140. The Compensation provided in the preceding section

r°turn"''*'xot to ^^^^^^ ^^c forfeited for defliult in making the returns required by sections

be received im- one hundred and twcnty-tAvo and one hundred and twenty-four; and

i3?Hormoci|*ex-^ 110 pcrson shall receive compensation who does not remain in camp and
cept, &c. perform all duties required during the period of encaminnent ; except

iisos, 100, § 1. that a person who once appeai-s and is excused trom turther duty by
reason of sickness, shall be entitled to compensation for the time he is

actually engaged in service.

Personal ser- Sect. 141. No officer or soldier in the volunteer militia shall receive
vice reqiusiteto

^j^^ compensation provided in this chapter, unless he personally per-

Excusesnotto forms the duties required by law ; nor shall excuses granted for absence

i*w!'ioi°§ 2. from or non-performance of military duty entitle the person excused to

receive such compensation,

inspector-^en- Sect. 142. The adjutant-general shall present his account for ex-
erai, expenses,

pgjjggg incurred ill the performance of his duty as inspector-general to

1846, 218, § 12. the auditor of accounts for allowance.

Pay for travel Sect. 143. Each officer and soldier appearing at an elementary drill

inattendinojeie- g\^c^\[ receive for liis ncccssary travel to and from the place of drill five
mentary drills. t -/ •,,-, mi ^ ^ jy i

How paid. ccuts a mile not exceeding forty miles in all. Ihe travel of every such
1854, 3Gr,§§3,5. pg^sou shall annually on or before the first day of October, be certified

and returned to the adjutant-general by the commander of his regi-

ment, battalion, or detached company ; and the sums due members of

companies therefor shall be computed by the adjutant-general on such

returns, and be transmitted, paid, remitted, and reimbursed, as provided

in section one hundred and thirty-nine. The sums due other officers

shall be made up according to such returns, and paid as provided in

section one hundred and thirty-seven,

of detach- Sect. 144. When a detachment is ordered on special duty, by the
ment on special

commander-in-chief, or under section one hundred and thirty-four, each

iss"' m^ii member shall receive two dollars a day while in the performance of such

duty, and four cents a mile for travel,

fortraveiin S'ect. 145. Officers obliged to go out of the city or town of their

tions**'"^
'^^^*' residence to attend a military election, shall be allowed five cents a

1854, aor, § 9. mile, each way, for travel,

of members Sect. 146. Officers composing courts martial, courts of inquiry, and

t4i,°&c!^
"^^'^

military boards, and witnesses attending before them, shall receive five

cents for every mile they necessarily travel, in going to and returning

from the place of trial, and the following sums for each day of attend-

ance :
—

of president. The president of a court martial, court of inquiry, or military board,

three dollars,

ofjudge-ad- The judge-advocate of the same, four dollars ; which shall be in full

vocate. com])ensation, also, for all services of preparing papers before, and
making copies after, any trial, inquiry, or investigation,

of marshal The marshal and other members of such court or board, two dollars.

^ofwtoesses. Each witucss attending on such court, or board, one dollar and
1855, 120, § 2. twenty-five cents.

Fees. Fees for subpcenas, and service of them, shall be the same as in civil

cases.

Pay not allowed No allowance shall be made for pay or rations for a military guard,

fi?s!^i2!^
§"

124. unless such guard is ordered by the officer appointing the court; nor

shall the above compensation be made to officers in actual service and
receiving pay.

dierlor°their
Sect. 147. If an officer or soldier is wounded, or otherwise disabled,

families. or is killed, or dies of wounds received, while doing military duty, he,
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his Avidow, or children, shall receive from the general court just and R. s. 12, § 120.

reasonable relief.

Sect. 148. The militia, while in actual service, shall receive the same Pay oftroops in

pay and rations as the regular troops of the United States ; and the see"§
17"^^'^'^'

rations shall be valued at twenty cents each.

Every non-commissioned otKcer and j)riA'ate who provides himself to those who

Avith a uniform and blanket Avlien called into service, shall receive,
fo'^nig'^&""'"

monthly, in addition to his stated pay, as folloAvs : every sergeant and
musician, four dollars ; every corporal and private, three dollars and
seventy-tive cents ; and if he does not so provide himself, he shall be to those with-

allowecl, monthly, two dollars and fifty cents.
^

°"* uuiforms.

When the militia are discharged from actual service, they shall be when dis-

allowed pay and rations to their respective homes, at the rate of fifteen
^.'^gf il|,' fJ27.

miles a day.

Sect. 149. All military accounts, inchiding claims against the state Military ac-

for money expended in the transmission of military documents to and howc^xiimi'ncd,

from the department of the adjutant-general, unless it is otherwise certitied, aud

specially provided by laAv, shall annually on or before the fifth day of h. s'. 12, § 128.

January be transmitted to the adjutant-general and examined, and if j^^y' ^^'^*
~'

found correct, certified by him. They shall then, unless it is otherwise Kesoives, 1845,

specially provided by laAV, be presented to the state auditor for allow- see§84.

ance, and upon such allowance certified by him to the governor, shall

be paid to the persons to whom they are severally due, or to their

order, at the treasury of the commonwealth. And no military account
shall be certified by the adjutant-general, or allowed by the auditor,

unless presented to the adjutant-general for allowance within the time
prescribed by law.

EXCUSES.

Sect. 150. Excuses for the non-appearance of a soldier shall be made Excuses to be

to the commanding oflicer of his company, or the ofticer detailed to Says'] uuiess,^*'

train and discipline the company, under section thirty, within twenty ^«-
^ t b

•

days after a training or other military duty, from which he has been formed of ex-

absent ; and on the delinquent's ijroducing satisfactory evidence of his ^^^^'lo kk <u

inabuity to appear, such officer may excuse hmi; but no such officer w.

shall receive an excuse for non-appearance, after the expiration of the ]5^pick.''i', 7.

twenty days. No excuse shall avail such soldier, on a prosecution for ^^c § 154.

the recovery of a fine or forfeiture, unless proved to have been made to
such officer before the expiration of the twenty days, unless the delin-

quent satisfies the court or justice before Avhom the case is tried, that it

was not in his power to make such excuse within the time. Such offi-

cers shall inform their clerks of all excuses alloAved for non-appearance.
Sect. 151. Xo commanders of comj^anies shall receive excuses for Deficiencies in

deficiencies of equipment. ??"i^','Jf'i^L

DECT. 152. When a person is entitled to exemption from military certain coudi-

duty, upon presenting evidence of the cause of his exemption to his j!"""^ ''^T^"
T- n^ •xi- 1,^ ,. •

^ .,,. tionsnottobe
commanding officer within or before a certain time as provided in excuses, unless,

sections ten, eleven, and twelve, and omits so to present such evidence,
f^^'^ jo^

§ 96
it shall not avail him by way of excuse upon a prosecution for a par- 11 Mass! 456.'

ticular absence or default, unless he makes his excuse to the com-
^^^^'*^^-^i-

manding officer within twenty days after the training, or satisfies the
court or justice it was not in his power to make such excuse within the
time.

PROSECUTION FOR FINES.

Sect. 153. Fines and forfeitures incurred by members of volunteer Fines of mem-
companies, under their constitutional articles of agreement, may be col- teer comSes.
lected by such persons and disposed of in such manner, for the benefit i«37, 240, § 9.

of said companies, as a majority of the members thereof determine.
10* 15
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Prosecution for
fines.

R. S. 12, § 112.

I Mass. 443.

4 Mass. 239, 376,
55i;, liro.

5 Mass. 40fi.

II Mass. 45(3.

12 Mass. 271.

I Pick. 4(J3.

3 Pick. 2(i3.

5 Pick. 189.

II Pick. 355.

15 Pick. 170.

16 Pick. 84.

19 Pick. 376, 530.

21 Pick. 330.

23 Pick. 54, 208.

24 Pick. 172.

1 Met. 148.

See §§30, 95, 117.

Form of infor-
matioo.

mnecessariiy neglecting to appear i
^^^ forfeited

said day, ^

I has forfeited

Summons to be
issued within
nine months,
giving seven
days' notice.

Sect. 154. The clerk of each company after the expiration of twenty-

days, and within forty days after the day of parade or election of offi-

cers, shall in those cases where fines are to be collected upon his com-

plaint, make and subscribe an information against the offending soldiers

who have not been excused by the commander of the company, under

section one hundred and fifty, or who have not, within the twenty days

aforesaid, paid to him the forfeitures they have incurred ; which infor-

mation shall be left with some justice of the peace, or filed in some

pohce court, in the county in which the oftender resides. Such infor-

mation shall be in substance as follows :
—

To A B, Esq., justice of the peace within and for the county of , or to the

justice of the police court, within and for

I, the subscriber, clerk of the company commanded by , do hereby give

information against the following person [or persons] who, being duly enrolled in

said company, and being duly notified to meet with said company, on the day

of , in the year ,
[for inspection or review, election of officers, special

duty, or as the case may be,] was gwlty of the offences and did incur the forfeitures

set against his name :

j\j-ames. Offences. Forfeitures. Sums.

AB,non-commissioned ( For unnecessarily neglecting to appear

officer ; C D, private, ( on said day, ...
t For being deficient of a

^ ^'
( on said day, ...
fFor being on said day guilty of com-

"^

G H, •=! ing on to the parade with his arms ^has forfeited

[^
loaded, . .J

'For unnecessarily discharging his mus-^
ket, [rifle, or pistol,] in going to, [or

|

IK, "S
returning from, or on the place of] Vhas forfeited

I

parade, without the orders of an

[^
officer,

rFor leaving his guard, [section, pla-'

L M, < toon, or company,] without the leave >has forfeited

(^ of an officer, J

[And in the same manner, substantially, all other offences are to be set forth agains

offending non-commissioned officers and privates :]

I, therefore, agreeably to my oath of office, and in compliance with the requisitions

of the law in this behalf, request you to issue a summons, directed to the person named

in the above information, to appear before you, and show cause, if any he has, why it

should not be adjudged that he pay the forfeiture set against his name, for the offence

which he is therein alleged to have committed.

Dated at , this day of , in the year

A B, clerk of the company commanded by

The justice or court shall file the same ; and, upon motion of the

clerk, shall, within nine months, and not afterwards, issue a summons

to each person informed against, to be served at least seven days before

the time appointed for showing cause.

The summons, if issued by a justice of the peace, shall be in substance

as follows :
—

Form of sum-
mons issued by
a justice.

ss.

county, or either of his deputies,

, in the county aforesaid,
[Seal.] To the sheriff of said

or either of the constables of the town of

greeting

:

•, , • j

In the name of the Commonwealth of Massachusetts, you are hereby required to

summon C D, of , in the county aforesaid, to appear before me, E F, one

of the justices of the peace for the county aforesaid, at ,
in ,

on

the dav of , at of the clock in the noon, then and

there to show cause, if any he has, why judgment should not be rendered, that he

has forfeited for, [here insert the offence, and the time when and place where

it was committed.] Hereof fail not, and make due return of this writ and your doings

thereon, unto myself, on or before the said hour of the day of

Dated at aforesaid, the day of m the

^^^^
E F, Justice of the Peace.

If issued from a police court, as follows

:
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ss.

The Commonwealth of Massachitsetts. FormofBum-

[Seal.] To the sheriff of the county of , or either of his deputies, or either ^"rt.^^
^°"°^

of the constables of the town of in said county, greeting :

We command you to summon C D, of in said county, to appear before our

justices of our police court, to be holden at , within and for our , on

, then and there to show cause, if any he has, why judgment should not be

rendered, that he has forfeited for, [here insert the offence, and the time and

place where it was committed.] Hereof fail not, and have you there this writ, with

your doings thereon.

Witness, W S, Esq., at on the day of in the

year

[or,

year of our Lord

T P, Clerk,

[or, witness my hand and seal at on the day of in the

A B, Justice of said Court.

When the person siimmoned appears, he may plead that he is not Defendant may

guilty, anrl give any special matter in evidence.
plead not guii-

ITpon the trial of such complaint, made by the clerk of a com- what shall be

pany, it shall be sufficient for the comi)lainant to prove that he is eompf^njSuo
clerk of the company ; for which purpose he shall produce his warrant prove,

as a non-commissioned officer, and prove the signature thereto of the

colonel or commanding officer of the regiment or battalion, and that at

the time of signing such warrant he was reputed to be and acted as

such colonel or commanding officer ; which shall be prima facie evi-

dence that such complainant was appointed a non-commissioned officer

by the captain or commanding officer of such company, and that a legal

return of such appointment was made to the colonel or commanding
officer of the regiment.

,

He shall then show, upon the back of his warrant, a legal certificate complainant to

of his appointment as clerk, and qualification as such by taking the of°appoiutmcnt

oaths required by law. For which purpose he shall prove the signature and quaiiiica-

of the captain or commanding officer of such company, and that he is 5* pick. 239.

such captain or commanding officer, by producing his commission as \^y^^^q
such ; but if the clerk is appointed clerk ^^ro tempore^ his appointment

may be proved by the records of tlie company.
He shall then produce the roll of the company, and prove that the to produce

defendant resided within the limits of the company and was enrolled or enlistment"
''^^

enlisted therein at the time he was notified of such meeting.

He shall then produce the order of the commanding officer of such to produce or-

comi)any to notify the said meeting or meetings thereof, and prove his mJetiug?*'
^

signature thereto, and that the defendant was legally notified of the

time and place of such meeting or meetings.

If it is required by law that the order for such military duty shall in to prove order

such case be given by any officer superior to the commanding officer of J^'b^^iveirby

a company, then the orders of such superior officer, and all intermediate superfor officer,

orders of officers transmitting the same to the commanding officer of

the company shall be proved, and that the persons purporting by said

orders to be such officers, are such ; for which purpose, it shall be suffi-

cient to produce the transmitted written or printed copies of such orders,

and the regimental, battalion, or other last order, transmitting the same
to the commanding officer of the company ; to prove the signature of '

the proper officer to such regimental, battalion, or other last order,

transmitting the same ; and to prove that all the officers above men-
tioned are reputed to be such officers and act as such.

The absence or offence of the defendant shall then be proved, to show offence to be

that he is liable to the fine alleged to be incurred by him ; and, in case P'"^^*^'^-

of absence, the burden of proof shall be upon him to show that his ab- Burden of

sence Avas necessary. The evidence above described shall be taken to P''°°f-

be prima facie sufficient to support the complaint.

When it appears that a document or paper above mentioned can- Secondary evi-
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dence, when re-

ceived.

Clerk, &c., may
be witness.
4 Pick. 251.

15 Pick. 170.

Exemptions for
infirmity, bow
proved.
Certificate of
surgeon of regi-

ment, evidence.

Commanding
ofiicer may be
witness.
Execution,
wlien issued.

Form of execu-
tion.

Amendments.
Continuance.
AVben com-
plainant is not
liable for costs.

Appeals not al-

lowed, except.
19 Pick. 376, 530.

Complaints by
other officer,

bow prose-
cuted.
K. S. 12, § 112.

Imprisonment
on execution.
R. S. 12, § 113.

not be produced, satisfactory secondary evidence thereof shall be re-

ceived.

Upon the hearing of such case the testimony of the clerk, or other

person who was ordered to notify the whole or part of the company,
shall be prima facie evidence of notice to the defendant and that he
neglected to a})pear.

The certificate of the surgeon of the regiment that the defendant
was unable to perform military duty at the time of his absence, shall be
prima facie evidence that he ought to be excused for a particular ab-

sence, if the provisions of section one hundred and fifty have been
complied with ; but any permanent disability which renders the enrol-

ment of the defendant Ulegal, or such temporary excuse, may be proved
by parol.

The commanding officer of a company may be a witness to prove any
fact whatever.

If the defendant makes default, or judgment is rendered against

him, and he neglects for two days after to satisfy the same, with legal

costs, execution shall be issued therefor; which execution, issued by a

justice of the peace, shall be in substance as follows, but if by a police

court, shall be so altered as to conform to the summons :
—

ss. ,

The Commonwealth of Massachusetts.
[Seal.] To the sheriff of said county, or either of his deputies, or either of the con-

stables of the town of in the same county, greeting

:

Whereas E L, clerk of the company commanded by in said county, on
the day of , before J D, Esq., one of our justices of the peace for our
county aforesaid, recovered judgment against T P, of , for the sum of

fine or forfeiture, and costs of prosecution, as to us apj^ears

of record, Avhereof execution remains to be done : We command you, therefore, that

of the money of the said T P, or of his goods or chattels, within'your precinct, at the

value thereof in money, you cause to be levied, paid and satisfied, unto the said E L,

the aforesaid sums, being in the whole ; and also, out of the money, goods
and chattels of the said T P, you levy twenty-five cents more for this writ, together

with your own fees ; and for want of such money, goods, or chattels of said T P, to

be by him shown unto you, or found within j-our precinct, to the acceptance of the

said E L, for the aforesaid sums, we command you to take the body of the said T P,

and him commit unto our jail in B, and we command the keeper thereof accordingly

to receive the said T P into our said jail, and him safely keep, until he pay the full

sums above mentioned, with your fees, or that he be discharged by the said E L, or

otherwise, by order of law. Hereof fail not, and make return of your doings therein

unto our said justice, within twenty days next coming.

Witness our said justice at B, the day of in the year one
thousand

J D, Justice of the Peace.

The complaint or summons may be amended in any stage of the pro-

ceedings without payment of costs ; and the defendant shall be allowed

an adjournment or continuance of the case, if justice requires it. The
clerk shall not be liable to pay costs to a defendant in a case in which
the commanding officer of his company has certified, upon the informa-

tion of the clerk, his approval of the same. And no appeal shall be
allowed from any such judgment, unless the forfeiture adjudged exceeds

ten dollars exclusive of costs.

A complaint by any other officer shall be prosecuted in the like man-
jier so far as the same is applicable thereto, the forms being varied

accordingly ; and he shall prove his authority by producing his com-
mission and other competent evidence \vhich may be necessary.

Sect. 155. No person shall be imprisoned upon an execution issued

upon a complaint and judgment described in the preceding section, for

a longer time than six days ; but shall at the expiration of that time be

discharged by the keeper of the jail to which he is committed. The
judgment debtor shall remain liable for the amount of the judgment and
the costs of imprisonment ; and execution for the whole of the same
may be sued out against the property of such debtor.
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company shall retain to his own use Money coUect-

ted, and, upon demand, pay the other how disposed

Sect. 156. The clerk of each

one-half the forfeitures so collected, uuu, upun iiyniaim, [ray uiu uuut-i },o„, disposed

half to the commander, who sliall give his receipt therefor, and expend or.

^ ^^ ^^^

the same in defraying sucli expenses of the company as a majority of ' '

~'

the commissioned officers thereof judge necessary.

COURTS MARTIAL.

Sect. 157. All complaints upon which courts martial are ordered,

shall be in Avriting and signed by the complainant, and shall clearly

specify the offence, and the time when and the place where it was com-

mitted. N"o officer shall be tried by court martial for an offence committed

more than one year before the complaint, unless his absence or other

manifest impediment has prevented a complaint within that time ; nor

on a charo-e preferred by a soldier, unless for an offence committed

while in the actual service of the state or of the United States, nor

unless such charge is preferred before such soldier has left the service.

Sect. 158. Every officer to be tried by court martial shall be put

under arrest. The judge-advocate shall deliver to the accused a cojiy of

the charges against him, and a notice of the time and place of trial, ten

days at least before the day of trial ; and ifhe objects and the court is sat-

isfied that he has not received the same, they shall adjourn, so as to allow

the time required to elapse, after the delivery of the notice and coi^ies.

Sect. 159. Courts martial shall consist of a president, judge-advo-

cate, not more than four nor less than three members, present at the

organization of the court, and a marshal ; and shall be holden between

the first day of December and the last day of May, in the daytime.

There shall be only one genei-al and one division court martial, in one

division, in one year.

General courts martial shall be appointed for the trial of all officers

above the rank of captain, by the orders of the commander-in-chief, issued

to the divisions which in his o])inion can most conveniently furnish

members for the same ; and he shall appoint a president, not below the

rank of brigadier-general, and a marshal of said court.

Division courts martial shall be appointed for the trial of officers of

and under the rank of captain, by the orders of each commanding offi-

cer of a division, in his own division, issued to the brigades, regiments,

battalions, and companies which, in his opinion, can most conveniently

furnish members for the same ; and he shall appoint a president, of the

rank of colonel or lieutenant-colonel, and a marshal.

Officers shall be detailed to sit upon courts martial, in manner follow-

ing : major-generals, by the commander-in-chief, from the general

roster ; brigadier-generals and officers of any divisionary corps, by the

commanding officers of divisions, from the division roster ; colonels,

lieutenant-colonels, and majors, and officers of any company attached to

a brigade, by the commanding officers of brigades, from the brigade ros-

ter ; captains and subalterns, by the commanding officers of regiments,

battalions, and other separate corps. And when it appears that an

officer detailed or to be detailed is or will be, for some sufficient cause,

unable to serve on a court martial, the officer detailing him, having sat-

isfactory evidence thereof, shall certify such inability to the officer

ordering the court martial, and shall at the same time detail the officer

next in rotation on the roster. No senior officer, or superior in rank to

tlie president, shall be detailed. The officers ordered to detail members
shall make returns forthwith to the officer appointing the court, who
shall transmit the same to the judge-advocate.
The judge-advocate of each division shall, when ordered, attend

general and division courts martial within his division ; but when he is

prevented by inability or legal impediment, the officer ordering the

Complaints ou
wliifli courts
niiirtial are or-
dered.
See § ir2.

Trial must be
within a year.
By whom
charges to be
preferred.
K. S. 12, § 115.

1854, 357, § 7.

5 Wheat. 22.

See § 172.

Respondent to
be arrested,
t'opy of
chargos, &c., to
be delivered.
Court may ad-
journ.
K. S. 12, § 116.

See § 172.

Courts martial,
ofwhom to con-
sist.

when held.
how often.

See § 172.

general, by
whom appoint-
ed, and to try
whom.

division, by
whom appoint
ed, and to try
whom.

members of,

how and by
whom detailed.

Provision in
case any officer

detailed is un-
able to serve.

No one supe-
rior in rank to
tlie president,
to be detailed.
Officers ordered
to detail, to
make return.

.Tudge-advocate
to attend.
when unable

to attend.
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If president
does not attend.

If sufficient

number of
members do not
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not qualified.

If judge-advo-
cate or marsual
Is absent.

Person acting
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during trial.

OflScers' rank.
See § 37.
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journ, wlien.
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See § 172.

Oath of presi-
dent and mem-
bers.

Oath of judge-
advocate.

Challeng'es,
how and when
made, and by
whom tried.
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of challenge,
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22 Pick. 501.

If accused is

absent, or with-
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Oath of wit-
nesses.

court martial shall appoint some person to be judge-advocate to the

same.

If the officer appointed president does not appear at the opening of

the court, the officer highest in rank present shall be president.

When it is found that by reason of absence, challenge, or other cause,

the nunil)er of members of a general or division court martial, (l)esides

the i)resident,) qualified to act, is less than three, the court shall adjourn

for a suitable time ; and the president shall forthwith notify the fact to

the commanding officer of the division in which such general or division

court martial is held ; and such commanding officer shall himself detail

from the division a number of officers of the same rank as those before

detailed, sufficient to complete the court.

If no judge-advocate or marshal attends at the opening of the court,

the president shall appoint a judge-advocate or marshal, whicli a})i)oiiit-

ment shall be entered on the record and signed by him. The judge-

advocate acting at the commencement of a trial, shall serve during the

trial, notwithstanding the attendance or apjDoiutment of any other per-

son afterwards.

Officers on a court martial shall rank by seniority of commission.

The court may adjourn, when necessary, before a judge-advocate
ap]iears and before they are qualified.

Sect. 160. Before a court martial proceeds to the trial of an officer,

the judge-advocate shall administer to the president and members, sev-

erally, the following oath :
—

You, A B, do swear, that without partiality, favor, fear, prejudice, or hope of

reward, you will well and truly try the cause now before you, between the common-
wealth and the person [or persons, if more than one is accused, in the same complaint,]

to be tried ; and that you will not divulge the sentence of this court martial, until it

shall be approved or disapproved of, and that you will not discover the vote or opin-

ion of a member, unless required to give evidence thereof, as a witness, in due course

of law : So help you, God.

And the president shall administer to the judge-advocate the follow-

ing oath :
—

You, A B, do swear, that you will faithfully and impartially discharge your duties

as judge-advocate on this occasion, as well to the commonwealth as to the accused;

and that you will not on any account at any time divulge the vote or opinion of any
member of this court martial, unless required to give evidence thereof, as a witness, in

due course of law : So help you, God.

No member shall be challenged by the government or the accused,

until the president, members, and judge-advocate, are sworn. Only one

member shall be challenged at a time, and the challenge shall be in

writing, stating the cause of it. The person challenged shall not vote,

but the president and other members shall try Avhether the challenge is

good.

Illegality or irregularity in the detail of a member of the court, shall

be good cause of challenge by either party ; but shall be considered as

Avaived, unless the objection is taken at the time and in the manner
aforesaid.

If the accused neglects to appear and defend, or refuses to plead, or

withdraws in contempt of the court, the court may proceed to trial

and judgment, as if he had. pleaded not guilty.

Persons summoned by the judge-advocate or a justice of the peace,

shall appear and give cA'idence before a court martial, (but the defend-

ant's witnesses shall have their fees first tendered to tliem,) and the

penalties for neglect to appear shall be the same, and the judge-advocate

may issue a capias, in like manner as in criminal prosecutions.

Before the witnesses testify, they shall be sworn by the judge-advo-

cate in the following form :
—

You, A B, do swear, [or affirm,] that the evidence you shall give, in the cause now
in hearing, shall be the truth, the whole truth, and nothing but the truth: So help

you, God, [or. This you do under the pains and penalties of perjury, in case the wit-

ness affirms.]
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"When the adjutant-general is complainant for neglect or defliult in Evidence of do-

making returns, lie shall not be required to be present, and his certifi-
^'*"'* '" returns.

cate shall be sufficient prima facie evidence that the return was or was

not made, and that a copy of a return is true.

Judge-advocates shall be the certifying officers, to authenticate copies Copies of docu-

of papers and documents used before courts martial, courts of inquiry, SlntLated.^^

or boards of officers, except papers or documents from the adjutant-

general's office, which shall be certified by him; but copies may be

proved as in other courts.

The statement of the complainant and the defence of the accused, ah proceedings

and motions, arguments, and objections to the proceedings by either
be'L^'wridng.*"

party, and the answers thereto, shall be submitted to the court in

writing; the evidence and proceedings in and out of the court, and
opinions of the judge-advocate on questions of law arising during

the trial, shall be put in writing by him. After the prosecution and
defence are concluded, he shall state and sum up the evidence, and give

his o])iuion to the court upon matters of law ; which opinion, with the

judgment, he shall put in writing.

When a question is to be decided, the judge-advocate shall receive Votes, how

the vote of each member, beginning with the youngest and proceeding tiiMs^equTred

to the eldest. The president shall not vote ; and unless two-thirds of to convict.

the members agree that the accused is guilty, he shall be acquitted. If

two-thirds of the members find him to be guilty, he shall be sentenced Sentence.

to be reprimanded in orders, or to forfeit a sum not exceeding two
hundred dollars, or to be dismissed from office,— either or all of them

;

and in tlie last case, he may be. further adjudged to be disqualified from
holding any military office during life or a term of years.

Courts martial may preserve order during their session ; and whoever, Courts martial

in such court, behaves in a disorderly or insulting manner, or makes a
preservrorcier.

tumult or disturbance, may be arrested by order of the court, and con-

fined not exceeding twenty-four hours, and fined not exceeding five

dollars,— either or both. If the fine is not paid, the judge-advocate

shall issue a mittimus, forthwith to commit such person to prison in the

same manner and with the same effi3ct as upon executions from justices

of the peace in cases of prosecutions for non-payment of other military

fines and costs.

The record of the trial and judgment, with the papers used therein. Records, how

or copies thereof, certified by the judge-advocate, shall be authenticated amUr'^nsmit^
by his certificate and signature, and sealed up and transmitted by him ted.

to the officer who ordered the court, who shall annex thereto his Approval or

approval or disapproval of the same, and the reasons thereof in writing, sentence.^^
°

and transmit the same as soon as may be to the office of the adjutant-

general, to be kept and preserved.

The judge-advocate shall also make, certify, and transmit the pay roll Payroll,

of tlie court martial to the same office.

The officer ordering the court, and the party tried thereat, shall Copies to be

receive, upon request, from the adjutant-general, a copy of the record; "™^^ ^ '

the party tried paying a reasonable sum for his copy.

The judgment of disqualification may, after approval, be reversed in judgment of

whole or in part, by the commander-in-chief with the advice of the coun-
may"be'r(>^*^^°°

cil ; but all other parts of the sentence, when approved, shall remain in versed.

full force.
li. 8.12,1118.

Sect. 161. Every commissioned officer may be tried by a court mar- what offences

tial for the following offi?nces :
—

Zrt^nartoh
^

For unmilitary or unofficer-like conduct when on duty
;

K- S- 12, § 119.

For neglect of any duty required in this chapter

;

^'^'^
^
^'^'

For disobedience of orders, or an act contrary to the provisions of this

chapter

;

For oppression or injury of any under his command
;
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What offences
may be tried by
court martial.

Fines imposed
by court mar-
tial, how pros-
ecuted.
Costs ag-ainst

jud^^e-advociite,
bow paid.
R. S. 12, §§ 101,

110.

1852, 312.

See §§ 170, 172.

For a combination or attempt to break, resist, or evade, the laws, or

laAv^ful orders given to a person, or advising any person so to do

;

For insult to a suijerior officer in the exercise of his office

;

J^or presuming to exercise his command while under arrest, in which
case, if guilty, he shall be removed from office

;

For neglect or refusal, when commanding officer, to order out the

troops under his command, when required by law or ordered by his

superior officer

;

For excusing, as commanding officer of a company, any person under
his command, lor deficiency or unnecessary absence, or after the exj)ira-

tion of the time allowed by law
;

For neglect or refusal to make a draft or detachment, when legally

ordered to do so
;

For neglect or refusal to cause prosecutions to be commenced for

fines, when it is necessary
;

For parading the troops under his command on days of election, con-

trary to the jirovisions of section one hundred and nine

;

For receiving any fee or gratuity, as surgeon or surgeon's mate, for a
certificate of inability to do military duty

;

For neglect, when detailed to train and discipline a company, [or] to

make complaint for neglect or violation of duty, as provided by law, or

for any other neglect for which a commanding officer of the company
would be liable

;

For neglect or refusal to march, to make a draft, or for disobedience

to an order, in case of rebellion or insurrection, as provided in sections

one hundred and twenty -nine to one hundred and thirty-two, inclusive,

in which case the offender shall be cashiered

;

For refusal or neglect to obey a precept or order to call out the

militia, or an order issued in obedience thereto, in case of tumult, riot,

or other cause, as provided in sections one hundred and thirty-four to

one hundred and thirty-six, inclusive, or for advising any officer [o/*]

[or] soldier to do the like ; in which cases, the oftender shall be cash-

iered, besides being subject to fine and imprisonment, as provided in

section one hundred and thirty-five.

Sect. 162. Any fine not exceeding two hundred dollars may be
inflicted on any officer, by sentence of a general or division court mar-
tial, as a pai't of, or the whole of, such sentence ; and such fines shall be
prosecuted by the judge -advocate, or person appointed to act as such at

the court martial, in an action of tort, to the use of the commonwealth

;

and if any judgment for costs is rendered against any judge-advocate in

such case, the officer to whom the execution upon such judgment is

delivered, shall demand payment of the execution of the treasurer of the

county in which such judgment is rendered, and the said treasurer shall

pay the same, and it shall be allowed to said county, in the settlement

of said treasui'er's account with the commonwealth.

Boards of of-

ficers to settle

military ques-
tions.
R. S. 12, § 120.

See § 172.

Courts ofinqui-
ry, how or-
dered, &c.
R. S. 12, § 121.

See § 172.

BOARDS OF OFFICERS.

Sect. 163. The commander-in-chief, when in his opinion it is neces-

sary, may call boards of officers for settling military questions, or for

other purposes relative to good order and discipline.

GENERAL AND DIVISION COURTS OF INQUTRT.

Sect. 164. General and division courts of inquiry shall consist of

three officers and the judge-advocate of the division in which they are

held ; and they may be ordered and organized in the like manner as

courts martial, and, under the same regulations, may examine into the

nature of a transaction, imputation, or accusation, made against any
officer by an inferior.
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Vacancies shall be filled as in courts martial. VacRccies.

The judge-advocate shall administer to each of the officers composing

a court of inquiry, the following oath :
—

You, A B, do swear that you will well and truly examine and inquire into the Oath of prosi-

matter now before you, without fear, favor, partiality, prejudice, or hope of reward :
dent and mem-

So help you, God.
^'''^•

After which, the president shall administer to the judge-advocate the

following oath :
—

You, A B, do swear that you will impartially record the proceedings of the court, Oath of judge-

and the evidence to be given iu the case now in hearing : So help you, God. advocate.

Witnesses shall be summoned in the same manner, take the same witnesses.

oath, and be examined and cross-examined by the parties in the same
way, as on trials before courts martial ; but the court shall not give their

opinions on the merits of the case, unless specially required so to do.

Judge-advocates shall attend courts of inquiry in their division, in the judfre-advocate

same manner as they attend courts martial; and special judge-advocates
of 'innTiry

"""^^

for the court shall be ap])ointed, in the same manner in like cases. The
proceedings therein shall be recorded, and, with the papers and docu-

ments used therein, authenticated and transmitted, by the judge-advo-

cate, to the officer who ordered the court, in like manner as in courts

martial.

Sect. 165. No officer appointing a court martial, court of inquiry, or ^o guard, un-

board of officers, shall order a guard for the same, unless in his opinion i|S8-

it is necessary for their protection. See § 172.

EULES AISTD ARTICLES FOR ^OVERXIXG THE MILITIA IN ACTUAL SERVICE.

Sect. 166. The following rules and articles are established and who shall be

declared to be in force, for governing the troops and militia of this com-
({J^,?"*"

^^ ^*'^"

monwealth in actual service, in field, camp, or garrison. Sutlers and R- s. 12, § 137.

retainers to an army, drivers, conductors, and all persons receiving pay
or hire for services in or with the troops or militia in actual service in

the field, camp, or garrison, shall be taken to be soldiers, and governed
by these rules and articles.

Sect. 167. The offenders described in this section shall suffer death, offences pun-

or such punishment as maybe inflicted upon them by sentence of a isiied by death

court martial, according to the nature of the offence :
—

Art. i. An officer or soldier who begins, excites, causes, or joins in sedition

any meeting or sedition in a company, regiment, party, post, detach-
ment, guard, or body of soldiers, in the service of the commonwealth.

Art. ii. An officer or soldier who, being present at or knowing of Not suppress-

such meeting or sedition, does not use his utmost endeavors to suppress ^^s sMiition,
<^

, , , , , * ' nor <^iviii*^ 111-

the same, or knowing of such intended meeting or sedition, does not forntatiouof it.

give information thereof to his commanding officer.

Ai't. iii. An officer or soldier who deserts. Desertion.

Art. iv. An officer or soldier who advises another officer or soldier Advising deser-

to desert. tion.

Art. V. An officer or soldier who misbehaves himself before an Misbehaving
enemy, runs away, or shamefully abandons a fort, post, or guard, or b^for^anene-

speaks or does any thing to induce others to do the like at such time.
Art. vi. An officer or soldier who abandons his post or colors, to Abandoning

plimder. post, &c.

Art. vii. An officer or soldier who makes known the watchword to Making known
a person not entitled, according to the rules and discipline of war, to

^""Jgjf^ord"
receive it ; or who gives a parol or watchword different fi-om what he
has received.

Art. viii. An officer or soldier who forces a safeguard.
!^,?Ird"^

^^*^

Art. ix. An officer or soldier who knowingly harbors or protects an Harboring or

enemy, or relieves them with money, victuals, arms, or ammunition. emy
^ '"" ^ ^^

11 16
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Corresponding'
with an enemy.

Compelling-
commander to
surrender.

Sentence of
death.
K. S. 12, § 138.

Offeuues pun-
ished by cash-
iering', &c.
Usino- traitor-

ous, &c., words.

Neglecting to
march, &c.

Disobedience of
orders, &c.

Provocation to
fight a duel.

Giving or ac-

cepting chal-
lenge.

Upbraiding, &c.

Suffering per-
son to pass

fuard to fight
uel, or not ar-

resting such
person.

Drunkenness
on duty.
Escaping from
arrest.

Behaving scan-
dalously.

Embezzling or
committing
fraud.

Selling or wast-
ing stores, &c.

Not delivering
offender to
civil authority.
R. S. 12, § 13'J.

Offences pun-
ished at dis-

cretion of court
martial.

Preceding of-

fences by sol-

diers.

Disrespect to
commanding of-

ficer.

Disobedience.

Violence to an
officer.

Ai't. X. An officer or soldier who, directly or indirectly, holds cor-

respondence with, or gives intelligence to, the enemy.

Art. xi. Any officers or soldiers who compel the commander of any

garrison, post, fortress, or guard, to surrender or abandon it.

Art. xii. No person shall be sentenced to death except by a general

court martial, and in cases expressly mentioned in the foregoing articles.

Sect. 168. The offenders described in this section shall be cashiered,

in addition to any other punishment Avhich may be lawfully inflicted :
—

Art. xiii. An officer who uses traitorous or contemptuous words
against the authority and government of the United States, or the

authority, government, or legislature, of the commonwealth.
Art. xiv. An officer who refuses or neglects to march to the place of

rendezvous, to make a draft, or to obey a lawful order, in case of war,

invasion, or insurrection, as provided in sections one hundred and
twenty-nine to one hundred and thirty-two, inclusive.

Art. XV. An officer who refuses or neglects to obey a precept or order

to call out the militia, or an order issued in obedience to such order,

contrary to the provisions of sections one hundred and thirty-four to

one hundred and thirty-six, inclusive, or shall advise or persuade any
other officer or soldier to do the like.

Art. xvi. An officer who uses any reproach or provocation to another,

in speech, gesture, or writing, to induce him to fight a duel.

Ai-t. xvii. An officer who gives or sends a challenge to an officer or

soldier to fight a duel, or accepts such challenge when sent to himself,

or who is second in a duel, or promoter or carrier of a challenge.

Art. xviii. An officer who upbraids anoUfeer for not sending, or for

refusing a challenge.

A?-t. xix. An officer commanding a guard, who knowingly and will-

ingly suffers a person to pass the same in order to fight a duel, or an
officer knowing or believing, or having reason to believe, a challenge to

be given or accepted, carried, or promoted, by an officer or soldier under
his command, who does not immediately arrest and bring him for trial.

Art. XX. An officer found drunk on his guard or other duty.

Art. xxi. An officer under arrest, who leaves his confinement before

he is set at liberty by his commanding or other suj^erior officer, or the

officer who confined him.

Art. xxii. An officer convicted of behaving in a scandalous or infa-

mous manner.
Art. xxiii. An officer, store-keeper, or commissary, embezzling or

committing a fraud concerning any property of the commonwealth, or

of an officer or soldier, besides being criminally liable for the same.

Art. xxiv. An officer selling, or desigTiedly or through neglect wast-

ing the ammunition, military stores, implements, or other property, of

the commonwealth, in his care or possession.

Art. XXV. An officer who refuses to deliver over any other officer or

soldier to the civil authority, or who shelters or conceals any witnesses,

contrary to the provisions of section one hundred and seventy-one.

Sect. 169. The offenders described in this section shall suffer such

punishment, according to the nature of the offence, as may be inflicted

upon them by sentence of a court martial :
—

Art. xxvi. A non-commissioned officer or private guilty of the offences

described in the last section, for which an officer would be cashiered.

Art. xxvii. An officer or soldier who behaves with disrespect or con-

tempt towards the commander-in-chief, the commanding officer of the

troops, or his own commanding officer.

Art. xxviii. An officer or soldier ^^ ho disobeys the lawful command
of his superior officer.

Art. xxix. An officer or soldier who strikes his superior officer, or

draws or lifts up any weapon against him, or offers any violence against

him in the execution of his office.
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Art. XXX. An officer or soldier who refuses to obey, or resists, or Resisting an of-

draws or lifts a Aveapon against, or offers violence to, an inferior or supe- temprs'to queii

rior officer of any rank attempting to part or quell a quarrel in his own a quarrel.

or any other company, regiment, or body of men, or who does not sub-

mit, when arrested by such officer, in such case, by the authority hereby

given.

Art. xxxi. An officer commanding in quarters, garrisons, or on a Not keeping

march, who does not keep good order, and, to the utmost of his power, fng*abuRes?pr^
redress all abuses and disorders committed by those under his command, tectlng citizens.

or who, upon complaint made to him of any beating, ill treatment, riot,

or disquieting of any citizens or subjects of the United States, omits to

use means to punish the offender or offenders, and cause reparation to

be made to the party injured, so far as the offenders' pay will go.

ylr^. xxxii. Non-commissioned officers and privates found one mile Being one mile

from the camp, fort, or post, without leave in writing from the com- ^"""'^ '^^^^' **'•

manding officer.

Art. xxxiii. An officer or soldier who is out of his camp, j^ost, or Being absent

quarters, without leave from his superior officer.
without leave.

u4r^. xxxiv. A non-commissioned officer or private who does not Not retiring to

retire to his quarters or tent, at the beating of the retreat.
quarters.

Art. XXXV. An officer or soldier who does not repair at the time Not repairing to

fixed, to the place of parade or exercise, or other rendezvous appointed
ie°s'^*&c°"^'

"°"

by the commanding officer, unless prevented by sickness or evident

necessity, or who goes from guard or such place of rendezvous, without
leave from his commanding officer, before he is regularly dismissed or

relieved.

Ai't. xxxvi. A sentinel Avho is found sleeping on his post, or who Sentinel sleep-

leaves it before he is regularly relieved. "^^' ^^

Art. xxxvii. An officer or soldier who occasions false alarms in Occasioning

camp, garrison, or quarters, by discharging firearms, drawing of swords, ^^^^ alarms,

beating of drums, or by any other means.

Art. xxxviii. An officer or soldier who, without urgent necessity or Leaving pia-

leave of his superior officer, leaves his platoon, division, or guard. *°°°' ^^'

Art. xxxix. An officer or soldier who does violence, or offers any violence toper-

insult or abuse, to a person who brings provisions or other necessaries provision!!"^

to the camj"), garrison, or quarters.

Art. xl. A person who uses menacing words, signs, or gestures, in Disturbing

presence of a court martial then sitting, or causes any disorder or riot
•'°"''*^ martial,

to disturb their proceedings.

Art. xli. An officer or non-commissioned officer commanding a guard Refusing to re-

or provost marshal, who refuses to receive a prisoner committed to his ''"^^ prisoner,

charge by an officer of the forces of this commonwealth, when a written

statement of the charge, signed by such officer, is delivered to him.

Art. xUi. An officer or soldier releasing a j^risoner without proper Releasing pris-

anthority, or suffering him to escape.

Art. xliii. Every officer or provost marshal to whom prisoners are Not reporting

committed, who does not within twenty-four hours after, or as soon as P"^"*^'-*''^-

be is released from his guard, notify to his and to their commanding
officers, their names and crimes, and the names of the officers who com-
mitted them.

Art. xliv. Offenders guiltx of crimes not capital, and of disorders Crimes not cap-

and neglects which officers ana soldiers may be guilty of to the j^rejudice cj^ed*!'
"° ^^^'

of good order and military discijjline, though not mentioned in the fore-

going articles.

Art. xlv. Officers who unnecessarily absent themselves from divine Officers absent

service, or behave indecently or irreverently at anyplace of worship, vte' &c^^"'^

^""

shall, upon judgment of a court martial, be i^ublicly and severely repri- R- s. 12, § i40.

manded by the ])resident.

Sect. 170. Officers and soldiers shall be subject to the following fines: Fines.
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Soldiers ab- Art. xlvi. A non-commissioned officer or private, absenting himself

hiff'^diviue ser- fro^T^, ^f behaving indecently and irreverently at, divine worship, not
vice. exceeding one dollar, and for each offence after the first to be confined

twenty-four hours in addition thereto.

Profanity by of- Art. xlvii. An officer guilty of i^rofane cursing and swearing, for
fleers. each otifence, two dollars.

Profanity by Art. xlviii. A non-commissioned officer or private guilty of profane
soldiers cursing and swearing, for each offence, not exceeding one dollar.

Fines by court Art. xlix. A fine, iiot exceeding two hundred dollars, may be inflicted
martial.

jjy ^ court martial, as a part or the whole of the sentence ; and so much
of the same as cannot be stopped out of the pay of the offender, shall

be recovered as provided in section one hundred and sixty-two.

Fines stopped Art. 1. All fines may be stopped out of the pay of the oft'ender ; and

r! s. laf§ 141. the field officers of every regiment may appoint some suitable person, in

the regiment, to receive all fines incurred for any breach of these articles,

and may direct the same to be pro])erly applied to the relief of the sick,

wounded, or needy soldiers of such regiment ; and the receiver shall

account to such officers for all sums so received.

General rules. Sect. 171. The following I'ules shall also be observed in actual ser-

vice :
—

Officer wronged Art. li. If an officer thinks himself wronged by his colonel, or the
by colonel. commanding officer of his regiment or battalion, and is, u})on due appli-

cation made to him, refused redress, he may complain to the commander-
in-chief, or commander of the forces in service, who shall examine the

case and see that justice is done.

Officer or sol- ^r^. Hi. If an inferior officer or soldier thinks himself Avronged by

captain°"°^''^^ ^^^ captain, or the commanding officer of his company, he may complain

to the commanding officer of his regiment or battalion, who shall con-

vene a regimental court martial, for the purpose of doing justice to the

complainant ; from which either party may appeal to a general court

martial ; but if the appeal is vexatious, the party aiDpealing may be pun-
ished at the discretion of the court martial.

Public stores Art. liii. Public stores taken from the enemy shall be secured to the
secured.

^^^ ^^ ^-^^ Commonwealth.
Oldest officer to Art. liv. When different corps of the same or different arms of foot,

ouTr^^ardTo*'' o^ liorse and foot, join or do duty together upon marches, guards, or in

corps." quarters, or camp, the oldest officer by commission shall command, with-

out respect to corps, and give the orders necessary to the service.

Offenders Art. Iv. When an officer or soldier is accused of a capital crime, or

to be defivered^ of having uscd violence, or committed any offence against the person
to civil author!- or property of any citizen or subject of the United States, such as is

punishable by the known laws of the United States, or of the state

where it is committed, the commanding officer and the officers of every

army, detachment, regiment, battalion, or company, to which the accused

belongs, upon application duly made by or in behalf of the party injured,

shall use their utmost endeavors to deliver over the accused to the civil

magistrate, and to aid the officers ofjustice in apprehending and securing

the accused to bring him to trial. And if any officer wilfully neglects

or refuses, upon such application, to deliver over the accused, or to aid

the officers of justice, or detains, shelters, or conceals, any witnesses in

a case, he shall be punished as provided in section one hundred and
sixty-eight.

Property of de- Art. Ivi. When an officer or soldier dies or is killed in the service

secured!"^'^^'^'^^
^^ ^^^^ Commonwealth, his commanding officer shall order some suitable

person to secure all his property and effects, and to take an inventory

of them in the presence of two commissioned officers, Avho shall attest

the same; and to preserve said effects and inventory until they are

demanded by his legal representative,

tious'^'^'^

''^' Art. Ivii. The pay and rations of troops in actual service shall be
R. sVi2, § 142. such as provided by section one hundred and forty-eight.
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Sect. 172. Courts martial in actual service shall be ordered and held, Courts martial

and shall proceed, in the same manner as the miUtia coujts martial pro- vlcef&c!
^"^"^

vided in sections one hundred and fifty-seven to one hundred and sixty-

five, inclusive, except so far as the same are repugnant to the following

regulations:—
Art. Iviii. When an officer or soldier commits an offence deserving Arrests.

punislunent, if an officer, he shall be put under arrest and confined to

his quarters, and his sword shall be taken from him by the commanding
officer ; and if a non-commissioned officer or soldier, he shall be impris-

oned until he can be tried by a court martial or discharged by proper

authority.

Art. lix. Xo officer or soldier under arrest and imprisoned shall con- imprisonment

tinue in confinement more than eight days, or until a court martial can ^^^^'^'^ *"'*'•

be conveniently assembled.

Art. Ix. A general court martial may be ordered by the general com- General and di-

manding any separate army in the field, garrison, or quarters, as Avell as nJartorbr*
by the commander-in-chief; and a division court martial by a major- whom ordered,

general, or by a commanding officer of a division, as organized for field

service.

Art. Ixi. A general court martial in actual service shall consist of Of whom gen-

not less than thirteen commissioned officers; and the president shall not tM s*i?aircon'

be the commander-in-chief, nor the commanding officer of the army, sist.

detachment, or garrison, where the offender is tried, nor under the rank
of a field officer.

Ai't. Ixii. Division courts martial shall consist of not less than nine. Division and re-

and regimental courts martial, of not less than five officers, when that ij^tiai!
*^""^^®

number can be conveniently assembled, nor less than three in any case.

Art. Ixiii. Regimental courts martial shall not have the power to try Power of regi-

commissioned officers, but they shall be tried by general or division mental,

courts martial, according to their rank ; nor shall they inflict any punish-

ment heavier than a fine equal to one month's pay, or than one month's
imprisonment.

Art. Ixiv. An officer commanding a fort, castle, quarters, or a body Post and de-

of men composed of detachments from different regiments, or of inde- ^artia™*
*^^^^

Ijendent companies, may assemble courts martial like regimental courts

martial, and with the same powers.
Art. Ixv, When the matters to be examined are peculiar to the troops Courts martial

of a particular arm, the courts martial shall be composed, as far as pos-
J-o^^g'^*"''^^'"^

sible, of officers of that arm.

Art. Ixvi, No officer below the rank of captain shall sit at the trial Rankofmem-

of an officer of the rank of field officer. martfah"""'*

Art. Ixvii. No court martial shall sit except between the hours of Timeofhoidmg

eight in the morning and three in the afternoon, except in cases which '^**"^' martial,

require an immediate example.
Art. Ixviii. Members of courts martial belonging to different corps Rank in court

shall take rank according to seniority. s«f§'37.

Art. Ixix. The judge-advocate of the division in which the offence Judge-advo-

was committed, or some other judge-advocate, or, in their absence, some '^ ^'

suitable person, shall be appointed to be judge-advocate of the court,

by the officer ordering the same.
Art. Ixx. The judge-advocate shall administer to the president and

each member of the court, the following oath :
—

You swear, that you will well and truly try and determine, according to your evi- Oath of presi-

dence, the matter now before you, between the Commonwealth of Massachusetts and ^^nt and mem-
the prisoner to be tried ; that you will duly administer justice, according to the rules
and articles for governing the troops of the said commonwealth, without partiality,
favor, or affection, and if any doubt shall arise, which is not explained by the said arti-

cles, according to your conscience, the best of your understanding, and the custom of
•war in like cases ; that you will not divulge the sentence of the court until it shall be
approved by the commanding officer ; and that you will not, upon any account, at any

11*
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time, disclose or discover the vote or opinion of any particular member of the court
martial, unless required, by a court of justice, to give evidence as a witness, in due
course of law : So help you, God.

The president shall then administer the following oath to the judge-
advocate :

—
Oath ofjudge- You, A B, do swear, that you will faithfully and impartially discharge your duties
advocate. on this occasion, to the commonwealth as well as to the accused, and that you will

not, upon any account, at any time whatsoever, divulge any vote or opinion of any
member of this court martial, unless required, by a court of justice, to give evidence
thereof as a witness : So help you, God.

Witnesses re- Art. Ixxi. Persons called to give evidence before a court martial,

and^estify^^^'''^
^^^^ ^^ ^^^ appear, or who refuse to testify, without legal excuse, shall

be punished at the discretion of such court martial.

Oath of wit- Art. Ixxii. Witnesses shall be examined upon oath administered by
nesses.

the judge-advocate, in the form prescribed by section one hundred and
sixty.

Votes in court Art. Ixxiii, Members of a court martial shall vote, beginning with

thfrds'necessa- the youngest, and shall give judgment by a majority of voices ; but no
ry to capital sentence of death shall be given, unless two-thirds of the members
sentence. . .

o '

concur therem.

Proceedings to Art. Ixxiv. No Sentence of a court martial shall be carried into exe-

to commandiiii' cution. Until the proceedings and evidence, documents, papers, and aU
officer. ° matters in and concerning the same, are transmitted in the manner pro-

vided in section one hundred and sixty, to the commanding officer of
the army, station, camp, or post, where the court martial is held, and he
approves the same, and orders it to be carried into execution.

Paymaybesus- ^r^, Ixxv. When a court martial sentences an officer to be sus-
P*"^ "^ pended, it may also suspend his pay and emoluments.
Pardon and mit- Art. Ixxvi. Every officer having power to order a general court mar-

ifhmeut?^^"'^ tial, may pardon or mitigate any sentence of the court, except sentence
K. s. 12, § H3. of death and cashiering ; and he may suspend the execution of these,

until the commander-in-chief is informed thereof; and he with the ad-

vice and consent of the council, may pardon or mitigate the sentence.

Construction of Sect. 173. In this chapter, the word "soldier" includes company

''battaHon'''^'^
musicians and all j^ersons in the volunteer or enrolled militia, ex-

it, s. 12, §§" 102, cept commissioned officers ; and the word " battalion " may include

squadron.
Penalty on civU Sect. 174. Civil officers named in this chapter, neglecting or reftis-

1^0^92, § 10. iiig to obey its provisions, shall, except as otherwise specially jDrovided,

„ forfeit not less than twenty nor more than five hundred dollars,

to include Sect. 175. The provisions of this chapter concerning the powers

dermen^'^'^
*^ ^^^ duties of the selectmen of towns, shall be construed to include the

B. s. 12, § 145. mayor and aldermen of any city.
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TITLE V.

OF CERTAIN STATE OFFICERS AND MATTERS OF FINANCE.

Chapter 14.— Of certain State Officers.

CiL\PTER 15.— Of the Auditor, Treasurer, Land Agent, and Matters of Finance,

Chapter 16.— Of the State Board of Agriculture.

CHAPTER 14

OF CERTAIN STATE OFFICERS.

governor, lieutenant-governor, and
councillors.

Section
1. Salary of governor.

2. Compensation of lieutenant-governor and

councillors.

SECRETARY. '

3. Secretary, salary of, &c.

4. clerks of, and their salaries. Messenger.

5. When secretary is disabled, &c., deputies

may act.

6. Secretary to be keeper of state seal. Certi-

fied copies to be evidence.

7. to give certificates for release of im-

pressed seamen.

8. shall issue passports to citizens of any

color.

9. to furnish blanks to certain officers.

10. returns to, of moneys received by certain

officers, ifcc.

11. Clerks of courts to make returns ofcriminal

cases to secretary.

12. Trial justices, &c., to make like returns.

13. Details of returns, under two preceding sec-

tions.

14. Secretary to prepare full abstracts of re-

turns.

15. Penalty on officers for neglect.

ATTORNEY-GENERAL AND DISTRICT-ATTOR-
NEYS.

16. Attorney-general, salary of, and clerk hire.

17. to appear for commonwealth in S. J. C,
&c.

18. to file informations in certain cases.

19. to advise and assist district-attorneys in

certain cases.

20. to enforce application of funds for public

charities, and prosecute corporations, &c.

21. to attend sessions of legislature, and give
opinions if required, &c.

22. to consult and advise with secretary,

treasurer, &c.

23. to make annual reports to legislature.

24. to receive money for contingent expenses
in civil actions, A-c.

Section
25. In absence of attorney-general, or district-

attorney, court may appoint, &c.

20. Prosecuting officer not to receive fees of
prosecutors, nor be attorney in case, &c.

27. Attorney-general to account for fees.

28. Districts for administration of criminal law.

29. District-attorneys, salaries.

30. vacancies in office of, how filled.

31. general duties of.

.32. Assistant district-attorney for Suffolk.

33. District-attorneys may interchange duties.

NOTARIES PUBLIC.

34. Notaries may administer oaths.

35. on death of, their records to be deposited

in office of clerk of the courts.

3(1. Penalty for neglect in case of resignation,

&c.

37. on executors of notaries for neglect.

38. Records of notaries, penalty for destroy-

ing, &c.

39. clerks of courts to receive and take charge

of records.

COMMISSIONERS, &C., TO ADMINISTER OATHS
TO PUBLIC OFFICERS.

40. Commissioners, &c., to administer oaths

to public officers.

COMMISSIONERS TO TAKE DEPOSITIONS, &€.,

IN OTHER STATES.

41. Commissioners in other states.

42. to be sworn, file signature and impresBion

of seal, &c., with secretary.

43. powers and duties of.

44. secretary to furnish forms to.

COMMISSIONERS TO TAKE ACKNO^VLEDGMENT
OF DEEDS, &C., IN FOREIGN COUNTRIES.

45. Commissioners in foreign countries.

40. to be sworn, &c.

47. powers and duties of.
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guardians and treasurers of indians.

Section
48. Guardians, &c., of Indians, to have ac-

counts approved— may be removed, &c.

SERGEANT-AT-ARMS.

49; Sergeant-at-arms, how appointed, removed,

&c.

50. salary and bond of.

51, 52. g-eneral duties of.

5.3. to preserve state house, &c., from injury.

54. to appoint door-keepers and assistants,

subject, &e.

55. Watchmen, appointment of,

66, 57, 58. duties of.

Section
59. Watchmen, salaries of.

00. Appointment of firemen.

01. Serg-eant-at-arms, &c., to receive no fee.

COMMISSIONERS ON REPAIRS OF THE STATE
HOUSE, &C.

62. Commissioners on state house to have
charge of appropriations, &c.

MESSENGER TO THE GOVERNOR AND COUNCIL.

63. Messenger and assistant, appointment and
salaries of.

64. duties of.

Salary of gov-
ernor.
R. 8. 13, § 2.

1854, 30S, § 1.

See Ch. 15, § 36.

Compensation
of lieutenant-
governor and
councillors.
1858, 78, §§ 1, 2,

3,4.
1859, 7.

GOVERNOR, LIEUTENANT-GOVERNOR, ANB COUNCILLORS.

Section 1. The governor shall receive out of the treasury a salary

of thirty-five hundred dollars a year, and shall be entitled to no fees or

perquisites of office.

Sect. 2. At the close of each session of the council, the lieutenant-

governor and councillors shall be paid as follows : for attendance at the

regular session held during the annual session of the legislature, the
lieutentant-governor, six hundred dollars, and each councillor, three

hundred dollars ; for attendance at each subsequent session, the lieuten-

ant-governor, six dollars a day, and each councillor, three dollars a day;
and for travel once in each session, one dollar for every five miles to

and from theii' several places of abode.

Secretary, sala-

ry of, &c.
K. S. 13, § 9.

1854, 131, § 1.

1859, 221, § 1.

SeeCh. 15, §30;
Ch. 157, § 12.

clerks of, &c.
Messenger.
R. S. 13, §§ 12,

13.

1853, 275.

1854, 131, § 2.

1855, 440, § 1.

1857, 209, § 1.

1859, 133, 209.

See Ch. 15, § 36.

When deputies
may act.

R. S. 13, § 8.

Amend, const,
art 17.

Secretary to
keep state seal.

Certified copies
to be evidence.
R. S. 13, § 5.

to give certifi-

cates to release
seamen.
R. S. 13, § 10.

to issue
passports to
citizens of any
color.

1857, 224.

to furnish
blanks.
1851, 210, § 1.

1852, 289, § 4,

SECRETARY.

Sect. 3. The secretary of the commonwealth shall receive a salary

of two thousand dollars a year. He shall exhibit to the governor and
council a quarterly return, under oath, of all fees of office received by
him, and pay the same into the treasury.

Sect. 4. He may employ in his office two permanent clerks, the first

at a salary of fifteen hundred dollars a year, and the second at a salary

of fourteen hundred dollars a year ; and such additional clerical assist-

ance as may be necessary for the despatch of public business, at a salary

not exceeding eleven hundred dollars a year for each person employed.
He may also employ a messenger at a salary of eight hundred dollars a
year.

Sect. 5. When the secretary by reason of sickness, absence, or other

cause, is disabled from executing the duties of his office, his deputies

shall execute the same until such disability is removed, or a secretary is

chosen or appointed as provided by the constitution.

Sect. 6. The secretary shall have the custody of the state seal;

and copies of records and papers in his office, certified by him and
authenticated by the state seal, shall be evidence in like manner as the

originals.

Sect. 7. He shall without charge give any certificates that may be
necessary to procure the release of American seamen impressed on
board of the ships of a foreign nation.

Sect. 8. He shall issue to any citizen of this state, of whatever
color, who may apply therefor, a passport or certificate under the state

seal setting forth the age and general description of the ai^plicant, and
that he is a citizen of the Commonwealth of Massachusetts.

Sect. 9. He shall annually in Sejitember furnish to the officers men-
tioned in the three following sections blank forms of the returns

required by said sections, with the three following sections printed

thereon.

Sect. 10. Justices of police courts, trial justices, clerks of courts,
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registers of probate and insolvency, and other officers receiving costs, Returns to sec-

fees, fines, forfeitures, or other moneys, which tliey arc required to i)ay ey^^'reMh^cTby

or account for to the treasurer of the commonwealtli, treasurers of certain officers,

counties, or other pubUc authority, shall, on or before the fifteenth day i8^'i, 216, § 1.

of October annually, return to the secretary under oath a true account |^^:'
~^-'' § -•

of all such moneys received by them by virtue of their oftice, for the iws' 4(;!

year ending on the last day of the preceding month, stating what disjio-
J^'^y^ Jyi^^ 1^7

sition has been made thereof As soon as the returns are received, the

secretary shall transmit them to the auditor, who shall examine and
report upon the same to the legislature.

Sect. 11. Clerks of courts shall annually, on or before the fifteenth clerks of courts

day of October, make a return to the secretary, in relation to all or crimiua/"'^"

criminal cases commenced before the grand jury, which have been j^end- cases to secre-

ing in their several counties during the year ending on the last day of the ^*^"

preceding month, and a like return of all criminal cases coming to their

several courts by apjjeal from police courts and trial justices, and so

pending.

Sect. 12. Trial justices, and the clerks, or where there are no clerks Trial justices,

the justices, of police courts, shall annually, at the time and for the uke return^!

period mentioned in the preceding section, make a like return of all

criminal cases in which such justices or courts have exercised final

jurisdiction, and of all such cases in Avhich they have exercised jurisdic-

tion not final.

Sect. 13. The returns under the two preceding sections shall specify. Details of re-

as far as applicable, the following details : Number of prosecutions
p"ecedLi<^'se^°

pending at the beginning of the year—Number on file—Number com- tious.

menced within the year— Pending cases disposed of within the year

—

Bills found—No bills— Placed on file—On file at end of year— Pending
at end of year— Plea guilty— Plea nolo contendere— Plea not guilty

—

Verdict guilty—Verdict not guilty— Disagreement ofjury—Number of
sentences—To state prison—To jailor house of correction—To alms-
house—To state reform school— Fine and imprisonment— Fine— Nol.
pros\l or discharged on payment of satisfaction— Nol. pros'd or quashed
for informality— Carried to supreme judicial court— Defaulted before
trial— Defiudted after verdict—Not an-ested— Costs accrued within the
year— Costs of the year paid— Costs of former years paid. In said re-

turns offences shall be classified as follows : Against the person felo-

niously— Against the person not feloniously—Against property

—

Against the currency, and criminal frauds— Against public justice

—

Agaiust the public peace— Against chastity, decency, and morality

—

Against public policy— Other offences.

Sect. 14. From said returns, the secretary shall annually prepare secretary to

full and complete abstracts and tabular statements of the criminal busi- Prepare ab-

r.1 ir>i 11/.1 T stract 01 re-
ness 01 each county and 01 the commonwealth for the year next preced- turns,

ing, and append the same to the annual report of the attorney-general.
Sect. 15. Any officer who neglects to make the returns required of Penalty.

him by sections ten, eleven, and twelve, shall forfeit two hundred IssiSfai
dollars.

ATTORNEY-GElSrERAL AND DISTRICT-ATTORNEYS.

Sect. 16. The attorney-general shall receive a salary of twenty-five Attomey-gen-
hundred dollars a year, and a sum not exceeding one thousand dollars and cferkmr'lJ
annually for such clerical assistance as the business of his office may ii^^'-'i i^^'s §

12.*

require. c^'??r',l^^^,';?-1 feee Ch. 15, § 30.

Sect. 17. He shall appear for the commonwealth, in the supreme to appear for

judicial court, when held by three or more justices, in all prosecutions wt^aUuT"'''
for crimes punishable with death; and in the trial and argument, in ^:-^-^-*^- „

said court, of all causes, criminal or civih in which the commonwealth T^^l^Xf.
Yl
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M i

Attorney-gen-
eral to file in-

formations in

certain cases.

isjy, ISO, § 9.

to advise dis-

trict-attorneys.

1849, liSO, § 4.

1860, 4(5, § 1.

to enforce ap-
plication of
funds for public
charities, &c.
1849, KS(i, § 8.

5 Cusli. 3:30.

to attend ses-

sions of legisla-

ture and give
opinions, &c.
1849, ISO, § 0.

to advise sec-

retary, &c.
1849, 18ii, § 7.

1858, 85.

1859,91.
to make an-

nual reports to
legislature.

1849, 180, § 4.

See Ch. 4, § 10.

to draw
money for ex-
penses in civil

actions, &c.
1839, 28, § 1.

when court
may appoint,
&c.
K. S. 13, § 40.

1S59, 190.

4 Gray, 147.

Prosecuting of-

ficers not to re-

ceive fees, &c.
K. S. 13, § 40.

4 Gray, 147.

Attorney-gen-
eral, &c., to ac-

count lor lees.

It. S. 13, § 45.

Districts for ad-

ministration of
criminal law.
K. S. 13, §§ 34,

35.

1848, IC, § 1.

1852, 196.

1855, 2:5.

District-attor-
neys, salaries

of.

is a party or interested ; and in such causes in any court or tribunal, when
required by the governor or either branch of the legislature.

Sect. 18. He may when in his judgment the interest of the state

requires it, file and prosecute informations, or other process, against per-

sons who intrude on the lands, rights, or property, of the commonwealth,
or commit or erect any nuisance thereon.

Sect. 19. He shall consult with and advise the district-attorneys, in

matters relating to the duties of their offices ; and when in his judgment
the interest of the state requires it, shall assist them by attending the

grand jury in the examination of any case in which the party accused

is charged with a capital offence.

Sect. 20. He shall enforce the due application of funds given or

appropriated to public charities within the state, prevent breaches of

trust in the administration thereof, and when necessary, shall prosecute

corporations which tail to make to the legislature the returns required

by law.

Sect. 21. He shall, when required by either branch of the legisla-

ture, attend during their sessions, and give his aid and advice in the

arrangement and preparation of legislative documents and business

;

and shall give his opinion upon questions of law submitted to him by
either branch thei*eof, or by tlie governor and council.

Sect. 22. He shall, when required by the secretary, treasurer, adju-

tant-general, auditor, or land agent, consult and advise Avith them re-

spectively, on questions of law relating to their official business.

Sect. 23. He shall annually make a report to the legislature of the

cases argued, tried, or conducted, by him in the supreme judicial and
superior court during the preceding year, with such other information in

relation to the criminal laws, and such observations and statements, as

in his opinion the criminal jurisprudence and the proper and economical

administration of the criminal law warrant and require.

Sect. 24. On his representation, the governor with the advice and
consent of the council may draw his warrant on the treasury to an
amount not exceeding three hundred dollars in one year, for the contin-

gent expenses of civil actions in which the commonwealth is a party or

has an intei-est, for which sum he shall annually in October account to

the governor and council ; and he shall state the amount so expend-

ed in his annual report to the legislature.

Sect. 25. The supreme judicial court and the superior court may at

any term, in the absence of the attorney-general and district-attorney, ap-

point some suitable person to perform the duties by law required of them.

Sect. 26. No prosecuting officer shall receive any fee or rcAvard from,

or in behalf of, a prosecutor, for services in any prosecution or business

to which it is his official duty to attend ; nor be concerned as counsel or

attorney for either party, in a civil action depending upon the same
state of facts.

Sect. 27. The attorney-general and the district-attorneys shall sever-

ally account with the treasurer of the commonwealth for all fees, bills

of cost, and moneys, received by them by virtue of their offices.

Sect. 28. For the administration of the criminal law the county of

Suffolk shall constitute the Suffolk District ; the county of Middlesex, the

Northern District ; the county of Essex, the Eastern District ; the coun-

ties of Norfolk and Plymouth, the South-eastern District ; the counties

of Bristol, Barnstable, Nantucket, and the county of Dukes County, the

Southern District ; the county of Worcester, the Middle District ; the

counties of Berkshire and Hampden, the Western District ; and the

counties of Franklin and Hampshire, the North-western District ; for

each of which there shall be a district-attorney.

Sect. 29. Annual salaries sliall be ])aid out of the treasury to the

district-attorneys for the several districts as follows: For the Suffi)Ik
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District, three thousand dollars ; for the Noi'them, Eastern, Southern, isss, 328.

Middle, South-eastern, and Western Districts, twelve hundred dollars
jjiJ^J]' o},';

^ ^'

each; and for the North-western District, eight hundred dollars; Seu cu. 15, § 36.

which shall be in full for all services rendered by them as district-

attorneys.

Sect. 30. When a vacancy occurs in the office of district-attorney, vaonndt-s in of-

the governor with the advice and consent of the council may appoint a fice oi distiiut-

suitable person to till such vacancy, who shall hold the office until the iss", '17a,' § 8.

next annual election, or until another is chosen in his stead.

Sect. 31. The district-attorneys within their respective districts General duties

shall appear for the commonwealth in the supreme judicial court and
tdrue*-'s

"' ''*

superior court in all cases, criminal or civil, in which the commonwealth k. s. i:{, § 38.

is a party or interested ; shall aid the attorney-general in the duties re- 3*cu'8h.'48.

quired of him, and perform all the duties which he is authorized to per-

form, when he is not required to do the same personally ; but the attor-

ney-general when present shall have the direction and management of
such prosecutions and suits.

Sect. 32. The governor with the advice and consent of the council Assistant attor-

shall appoint an assistant district-attorney for the Suffolk district, who
isoJ;'"/'"*'^"^'^'

under the direction of the attorney in said district, shall assist him in See Cb.' 15, § 36.

the performance of his official duties, and Avho shall receive, out of the
treasury, an annual salary of eighteen hundred dollars.

Sect. 33. The district-attorneys may, with reference to their mutual District-attor-

accommodation, interchange official duties, so as to insure a punctual "^^[,1,!:"'*^
^^^'^'^'

discharge thereof. R-S.^ii § 39.

NOTARIES PUBLIC.

Sect. 34. Notaries public shall have the same authority to administer Notaries may
oaths as justices of the peace.

oa"hs"'**'^'^

Sect. 35. On the death, resignation, or removal from office, of a 1851,20.

notary public, his records, together with his official papers, shall be de- to bTdeposit^d
posited in the office of the clerk of the courts within the county in j" clerk's office.

which he resided, or in the county of Suffolk, in the office of the clerk i855,"449.

of the superior court for civil business. ^^'''' ^^'"'•

Sect. 36. A notary public who on his resignation or removal from penalty.

office, neglects for three months so to deposit his records and official
^•^•^^'§^^-

papers, shall forfeit a sum not exceeding five hundred dollars.

Sect. 37. If the executor or administrator of a deceased notary on executors

public neglects for three months after his acceptance of such appoint- K.^s^^ilf/k
inent, so to deposit in the clerk's office the records and official papers of

'

the deceased which shall come into his hands, he shall forfeit a sum not
exceeding five hundred dollars.

Sect. 38. Whoever knowingly destroys, defaces, or conceals, the for destroy-

records or official papers of a notary public, shall forfeit a sum not k^s^^'iTs
50°^'

exceeding one thousand dollars and be liable in damages to the party " '

injured.

Sect. 39. The several clerks of the superior court shall receive and Clerks to take

safely keep the records and official papers of notaries which are depos- ^iveTopiesl&c.
ited in their offices; shall make and certify copies th'ereof, for which k. s. la, §§'51,

'

they shall be paid the same fees that the notary would have been 1859, 196.

entitled to, and copies thus certified shall have the same effect as if
certified by him.

COMMISSIONEKS, &C., TO ADMINISTER OATHS TO PUBLIC OFFICERS.

Sect. 40. The governor, with the advice and consent of the council. Commissioners
shall appoint a suitable number of commissioners to administer to pub- oathsto" ubiic
lie officers the oaths required by the constitution ; and all public officers, offl^rs?

^"

except those for whom a different provision is made by the constitution ^" ®' ^^' *
^^'
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Commissioners
in other states.

K. S. 13, § 53.

1854, 17, § 1.

to be sworn,
iile signature,
impression of
seal, &c., with
secretary.
K. S. 13, § 56.

185-1, 17, § 2.

powers and
duties of.

R. S. 13, §§ 54,

65
1854, 17, § 3.

Secretary to
furnish forms.
1854, 17, § 4.

or laws, may take and subscribe such oaths, before the governor, heu-
tenant-governor, two members of the council, or two such commis-
sioners.

COMMISSIONERS TO TAKE DEPOSITIONS, &C., IN OTHER STATES.

Sect. 41. The governor with the advice and consent of the council

may appoint in each of the states and territories of the United States, one
or more commissioners, who with those now appointed, shall hold their

offices three years from the date of their respective appointments, unless

sooner removed by the governor.

Sect. 42. Every such commissioner shall within three months from
his appointment take and subscribe an oath or affirmation before a jus-

tice of the peace or other magistrate of the city or county where he
resides, faithfully to discharge the duties of his office, shall cause to be
prepared an official seal in which shall be designated his name, the

words " Commissioner for Massachusetts," and-lhe name of the state or

territory and city or county where he resides ; an impression of which
seal, together with his oath of office and signature, shall be forthwith

transmitted to, and filed in, the office of the secretary of this common-
wealth.

Sect. 43. He may, in the state or territory for which he is appointed,

administer oaths, take depositions, affidavits, acknowledgments of deeds
and other instruments, to be used or recorded in this state, and the

proof of such deeds, when the grantor refuses to acknowledge the same,

in like manner as justices of the peace may take the proof thereof All

oaths, depositions, affidavits, and proofs, so administered or taken and
certified by him under his official seal, shall be as eflfectual as if adminis-

tered or taken and certified by a justice of the peace in this state.

Sect. 44. The secretary shall forward to each commissioner instruc-

tions and forms pi'epared by him in conformity to law, with a cojay of

the three preceding sections.

Commissioners
in foreign Coun-
tries, &c.
185G, 253, § 1.

to be sworn,
&c.
1850, 253, § 4.

powers and
duties of.

1850, 253, §§ 1,

2,3.

COMMISSIONERS TO TAKE ACKNOWLEDGMENT OF DEEDS, &C., IN FOREIGN
COUNTRIES.

Sect. 45. The governor may appoint in every foreign country one
or more commissioners, who with those now appointed shall hold their

offices during the pleasure of the governor.

Sect. 46. Every commissioner, before performing any duty of his

office, shall take and subscribe an oath or affirmation before a judge or

clerk of one of the courts of record of the state, kingdom, or country, in

which he resides, faithfully to discharge the duties of his office under
and by virtue of the laws of the commonwealth of Massachusetts ; which,

with a description of his seal of office, and his signature, shall be filed

in the office of the secretary of this commonwealth.
Sect. 47. Such commissioner may, according to the laws of this state,

take the acknoAvledgment and proof of the execution of any deed, con-

veyance, or lease, of lands, lying in this state, or of any contract, or

letter of attorney, under seal or not, to be used or recorded in this state

;

administer oaths, and take depositions to be used in the courts of this

state either under a commission from a court, by consent of parties, or

on legal notice given to the opposite party. An acknowledgment or

proof so taken and certified by him under his official seal, and annexed
to or indorsed on the instrument, and any such oath or deposition ad-

ministered or taken and certified by him, shall have the same force and
effect as if done by any officer authorized to perform such acts in this

state.
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GTJARDIAISrS AN^D TREASURERS OF INDIANS.

Sect. 48. Guardians and treasurers of Indians appointed under the Guardians, &c.,

laws of this state, shall before sending their accounts to the auditor have JIo^'^ih'^^'

them approved by the judge of the probate court for the county in i846,'2i6.

which they respectively reside. 1853; Ise!

Such guardians and treasurers may be removed by the governor and
J^*;!"!!®®'

council for just cause, and others appointed in theii- places. isaslVs!
1829, 02.

1852, 85.

SERGEANT-AT-ARMS.

Sect. 49. The legislature shall annually in Janiiary choose a sergeant- sergeant-at-

at-anns, who shall hold his office until another is chosen in his stead,
po"nte'rre-'*^

and may remove him for misconduct or other sufficient cause. During moved, '&c.

the recess of the legislature the governor and council may suspend him ^ ' ^^ '

for like cause, and when a vacancy occurs during a recess, the governor
and council may appoint a suitable person to jjerform the duties of the

office until a new election.

Sect. 50, He shall receive a salary of two thousand dollars a year, saiarv and

and shall give bond to the treasurer of the commonwealth, in the sum k°"s. 13, § 58.

of two thousand dollars, for the faithful performance of his duties, and ^^^'.^-^''^ ^•

to account for all money intrusted to him for the use of the common- 1859,95,96.

wealth. .
See Ch. 15, §36.

Sect, 51, He shall serve such processes and execute such orders, as general duties

may be enjoined upon him by the legislature, or either branch thereof; yJ.s. 13, §§59,
he shall attend the members or clerks of either house, when they are ^o, 02.

charged with messages to the other ; shall see that the chambers and
lobbies occupied by the legislature, are during the session kept in good
order, and that the fires are seasonably kindled, diligently tended, and
carefully extinguished ; shall maintain order among the spectators ad-
mitted into the rooms in which the respective branches hold their ses-

sions, and take proper measures to prevent the interruption of either

branch, or the committees thereof; and shall have the control of, and
exercise a strict superintendence over, his subordinate officers, giving
them all needful directions and taking care that they promptly perform
their duties.

Sect. 52. He shall have the general charge and oversight of the same subject,

state house and its appurtenances, shall superintend alterations and re- i84f," i3o,\*2."

pairs thereof, shall daily visit and inspect the apartments therein, (except
the secretary's office, council chamber, and apartments therewith con-
nected, which shall be under the care of the messenger of the governor
and council,) and take proper precautions against damage thereto, or to
the books, jinpers, or other property therein ; and he shall take care that
the chambers and lobbies, occupied by the legislature, are kept clean
and in good order, during the recesses of the general court.

Sect. 5.3. He shall take all proper care to prevent any trespass or to preserve

injury being committed
,
contrary to the provisions of section fourteen from S^y'.'^'""

of chapter five ; and if such trespass or injury occur, and the offender is «• s. 13, § 63.

known, he shall forthwith give notice to the attorney-general or district

attorney for the Suffolk district, in order that such offender may be
prosecuted therefor.

Sect. 54. He shall, immediately after his election, appoint, subject to appoint

tothe approval of the presiding officers of the two branches, respectively, amrassiXuts,
suitable and proper persons to be door-keepers to each house, who shall, subject, &c.

during the session, render him all necessary assistance ; and he shall also J|5f;i59.^^^'
appoint, subject to like approval, such assistants to the door-keepers as
the two houses may respectively direct.

Sect. 55. He shall annually appoint, subject to the approval of the to appoint

secretary and treasurer of the commonwealth, four good and discreet
"'^tchmen.

12
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R. S. 13, § 61.

1838, 80.

1858, 159, § 1.

AVatchmeu, du-
ties of.

1858, 159, §§ 1, 2.

same subject.

K. S. 13, § 03.

1858, 159, § 3.

same subject.

1858, 159, §§ 1, -Z

4.

salaries of.

1859, 176.

See Ch. 15, § 36.

Fireman, ap-
pointment of.

185S, 159, § 5.

See Cii. 15, § 36,

Sergfeant-at-
arms, &c., to
receive no fee.

R. S. 13, § 65.

persons as watchmen of the state house, whom he may at any time re-

move, and for whose fidelity and good conduct, in said capacity, he shall

be responsible.

Sect. 56. The watchmen shall remain in the state house every night

from nine o'clock in the evening until sunrise in the morning, and main-

tain j^roper watch and guard for the security thereof; and shall visit,

each night, all the rooms in which fires have been kindled during the

preceding day, and attend to their safety.

Sect. 57. They shall take proper care to prevent any trespass or in-

jury being committed in or upon any jjart of the state house, or of

the appurtenances thei-eof belonging to the state; and if any is.com-
mitted, and the offender is known, they shall forthwith give notice

thereof to the attorney-general, in order that such ofl'ender may be pros-

ecuted therefor.

Sect. 58. They shall open the outside doors of the lower floor and
the gates every morning, and close the same every evening, except Sun-

days and public holidays ; shall keep the lower floor, entries, and all the

ofiices except that of the secretary, clean and in good order, kindle and
keep uj") suitable fires therein, and light, clean, and keep in good order,

the outside lamps. They shall act as messengers to the legislature dur-

ing the sessions thereof, and shall perform all other duties with regard

to the oflices in the state house, except that of the secretary, as have
heretofore been performed by watchmen and messengers to the general

court. Two of them shall be on duty in the state house during the day-

time while the outside doors are open, and maintain Avatch and guard
for the security thereof The keys of the doors, gates, and apartments,

shall be so deposited that they may have ready access thereto.

Sect. 59. Each watchman shall receive a salary of eight hundred
dollars a year in full compensation of all services required of him by the

sergeant-at-arms as watchman throughout the year, and messenger dur-

ing the annual session of the legislature.

Sect. 60. The sergeant-at-arms may appoint one person as fireman,

who shall make and attend the fires in the Jbasement of the state house,

and perform such other duties as may be required by the sergeant-at-

arms ; and who shall receive in full compensation for his services a sal-

ary of six hundred dollars a year.

Sect. 61. No fee or reward shall be taken by the sergeant-at-arms,

or any person under him, for opening the public rooms in the state

house, for the view and inspection of visitors.

Commissioners
on state house
to liave charge
of appropria-
tions, &c.
1857, 65, §§ 2, 3.

COMSnSSIOJfEES ON REPAIRS OF THE STATE HOUSE, &C.

Sect. 62. The sergeant-at-arms, secretary and treasurer of the com-
monwealth, shall constitute a commission, without compensation, having

in charge the appropriations for the repairs, improvements, and furni-

ture, of the state house, and contingent expenses of the council, general

court, and offices in the state house. No expenses shall be incurred for

said purposes unless previously authorized by said commission, and no
expenses shall be authorized by them unless the same come within the

amount appropriated by the legislature ; except that in case of damage to

the state house, caused during the recess of the legislature by fire or

other unforeseen casualty, the commissioners may make all necessary

repairs for the protection and preservation of the building.

Messenger to
governor and
council.

MESSENGER TO THE GOVERNOR ANB COUNCIL.

Sect. 63. The governor with the advice and consent of the council

may appoint a messenger, who shall hold his office during the pleasure

of the governor, and receive a salary of eight hundi-ed dollai's a year.
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The messenger may employ an assistant, whom he may remove at any i847, 237.

tmie, and who shall receive for his services three huncired and sixty-live s^i^bh^fis, § 36.

dollars a year.

Sect. 64. The messenger and assistant shall perform such duties Messenger's

as may be required of them by the governor or the governor and *^"*'®^-

council.

CHAPTER 15.

OF THE AUDITOR, TREASURER, LAND AGENT, AND MATTERS OF FINANCE.

AUDITOR.
Section

1. Auditor to give bond.

2. salary of, may employ clerks, &c.

3. shall examine accounts, and may deduct

overcharges, &c.

4. shall keep accounts of receipts, &c.

5. 0. report of.

7. shall examine treasurer's books, &c., and

perform certain other duties.

8. books, &c., of, to be examined during re-

cess of legislature.

TREASUEEB.

9

10.

11,

12

13.

14

17

18

Treasurer to give bond.

bond of, to be sued, in case, &c.

may be removed by governor on request

of sureties, in case, &c.

salary of, clerks of, and their salaries.

may assign mortgages.

may sell real estate held under a mort-

gage foreclosed.

15. shall stamp bonds, &c., of the common-
wealth.

16. may assign, &c., mortgages, &c., made to

his predecessors, with approval of governor.

to transmit annually to attorney-general

account of all bonds, &c.

to invest money received from sale of

public lands.

19. to report to the legislature.

20. on death, &c., of, secretary and others to

take charge of his office, &c.

21. Inventory of moneys, &c., to be taken by
committee, &c.

22. Duplicate receipts to be given by successor

of such treasurer.

LAND AGENT.

23. Land agent, salary and bond of.

24, 25. duties of.

26. sales, &c., of, to be approved by governor
and council.

27. to make report to legislature.

29.

30.

matters of finance.
Section
28. Public officers to make and submit esti-

mates to speaker of the house.

Officers disbursing money to report to the

auditor.

Money to be paid from treasury only upon
warrant of governor, &c.

31. Balances of appropriations may be paid in

succeeding year, but not afterwards.

32. Payments may be withheld from persons

with whom state has unadjusted accounts
;

or who withholds money, &c.

33. to be made from ordinary revenue, &c.

Cash at beginning of year, how applied.

34. Notes to be signed by treasurer, approved
by governor, &c.

35. Payments of interest on temporary loans,

&c.

36. of salaries, &c.
37. Accounts for expenditures under orders of

the legislature to be approved by presiding

officers, &c. Limitation of amount of such
orders, &c.

Meaning of " incidental expenses " in ap-

propriation laws.

Less appropriation to supersede former
larger.

Appropriations for a specified year, how
construed.

41, 42. Directions to public functionaries in in-

curring liabilities, &c.

43. Improvements, &c., in public buildings,

not to be made without appropriation.

44. Bills exceeding fifty dollars to be sworn to.

45. Committees of legislature not to incur lia-

bility in behalf of state, unless, &c.

iCt. Appropriations for witness fees, may be
applied to taking depositions.

47. Compensation of commissioners, &c.,to be
determined by governor and council.

48. Travelling expenses of public officers.

49. Bills of charges against state to contain

items.

50. Secretary, &c., to lay before legislature ac-

counts of expenses of their offices, &c.

38.

.39.

40.

AUDITOR.

Section 1. The auditor of accounts shall give bond to the treas-

urer of the commonwealth, with sufficient sureties, to be approved by
the governor with the advice and consent of the council, for the faithful

discharge of the duties of his office.

Sect. 2. He shall receive a salary of two thousand dollars a year.
He may employ in his office one permanent clerk at a salary of twelve

Auditor to give
bond.
1849, 56, § 1.

salary of.

clerks, &c.
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1S52, 318. hundi-ed dollars a year, and such additional clerical assistance as may be

1855^ 44o!
'~" necessary tor the despatch of the public business, at a salary not exceed-

ing eleven hundred dollars a year for each person employed.
Auditor shall Sect. 3. He shall examine and scrutinize and may deduct over-

couX"*ami charges in all accounts and demands against the state, including those
may deduct for scrvices or objccts for which definite appropriations are made, and
ovcrc idrges,

^^^ which approj^riatious are made not exceeding a certain sum, but

is5s' ii' 1
7' excepting those due on account of the principal or interest of a public

1858^ 158, § 13. debt, or of the pay rolls of the council, senate, or house of representa-

tives. He shall make and record in a book kept for that purpose a cer-

tificate specifying the amount due on each demand, the law authorizing
its payment, and the head of expenditure to which it is to be charged

;

and shall transmit the certificate to the governor, who may draw his

warrant therefor. As soon as may be after the drawing of a warrant,
the secretary shall transmit to the auditor a written statement of the
amount and purport thereof,

shall keep ac- Sect. 4. He shall keep a distinct account of public receipts and ex-

ceipts "&r penditures under appropriate heads. If the sum allowed by law for any
1849, 50, §3. purpose has been expended or drawn for, he shall in writing communi-

cate such fact to the secretary, who shall lay the same before the gov-
ernor and council as soon as may be. He shall keep a like statement of
the school fund and other public property, and of all debts and obliga-

tions due to and from the commonwealth ; and for such purposes shall

have free access to the books and papers in the offices of the secretary,

treasurer, and land agent,
report of. Sect. 5. On or before the fifteenth day of January in each year the

1858^ 158, §§'4, 5,
auditor shall submit to the legislature a report exhibiting a full and

'',>''' 8. accurate statement of the financial condition of the commonwealth, and
^^

' ' "of the pecuniary transactions thereof, during the year ending on the last

day of the preceding month,
same subject. Sect. 6. He shall include in his report an estimate for the following

i858'i58^/i
year of the ordinary income of the commonwealth, and other means
which he may point out for the defraying of expenditures, and shall

annex thereto such representations or suggestions as he may deem
necessary,

shall examine Sect. 7. He shall annually in January examine the books, accounts,

books "^Aa and
^"^^ vouchcrs, of the treasurer, and shall comply with any regulations in

perform certain relation to the duties of his office, not inconsistent with the provisions

1849T5g"§H, 7. ^f ^h^s chapter, which may be transmitted to him in writing by the gov-
ernor and council.

Books, &c., of. Sect. 8. The books and accounts of the auditor shall be carefully

durin^l-eeess^of
examined, at least once during the recess of the legislature, by a com-

legisiature. mittee of the council, or such person as the sfovernor with the advice

and consent ot tlie council may appoint ; and shall annually m J anuary
be carefully examined by the committee of accounts.

1849, 50, § 5.

TREASURER.

Treasurer to Sect. 9. The treasurer of the commonwealth shall give a bond, with

S.^s.^ia"'!' 14. three sureties at least, to be approved by the governor with the advice

and consent of the council, in the sum of one hundred thousand dollars,

payable to the commonwealth, with condition in substance as follows :

that he and all persons employed in his office shall faithfully discharge

their duties and trusts ; that he shall use all necessary and reasonable

diligence and care in the safe keeping and lawful disposal of all sums of

money, books, bonds, notes, papers, and other things appurtenant to the

office, which shall come to his hands, or to the hands of the persons

employed by him ; that he shall, upon reasonable notice, render a true

account in the premises, Avhen thereto required by law or by the senate
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or house of representatives ; shall deliver over to his successor in office,

or other person autliorized to receive the same, all money, books, bonds,

notes, and other things belonging to said office ; and that all balances

and dedications which shall appear against him, shall be forthwith paid

into the treasury of the commonwealth.
Sect. 10. The bond shall be deposited in the secretary's office ; and Treasurer,

upon the order of the governor with the advice of the council, or the sued in^case!'&c.

order of the senate and house of representatives, the attorney-general, R- s. i3, § 15.

or any other person by them respectively authorized for that purpose,

shall commence an action thereon, and prosecute the same to final judg-

ment, execution, and satisfaction.

Sect. 11. Upon the representation, xmder oath, of a surety in such may be re-

bond, or other person, that the treasurer is insane, or manifestly insol-
J?Juo"ou^rf"^

vent, or has absconded or concealed himself, or is absent from the state, quest of sure-

or from the duties of his office, to the hazard of the public treasury, if u! s-'^s^Yie**''

upon examination such representation appears to be true, the governor, ^"1™^. const.

with the advice and consent of the council, shall remove him from office

and declare the office vacant.

Sect. 12. The treasurer shall receive a salary of two thousand dol- salary of,

lars a year. He may employ in his office two permanent clerks, the
thdr^saiarief

first at a salary of fifteen hundred dollars a year, and the second at a K- s. 13, §
21."

salary of twelve hundred dollars a year; and such additional clerical i)^55|44o^§ 1.'
*

assistance as may be necessary for the despatch of the public business, Jf^'^^u'V^ Vo,.

at a salary not exceeding eleven hundred dollars a year for each person '
'

employed.
Sect. 13. Where the treasurer is authorized to discharge a mortgage may assign

held by the commonwealth, he may instead thereof assign the same, and is^r^m*^^*

his assignment shall have the same efiect as like assignments by other
mortgagees ; but shall not impose any liability, express or implied, upon
the commonwealth.

Sect. 14. When the title to real estate becomes vested in the com- may sell real

monwealth by the foreclosure of a mortgage, the treasurer may, with derTmorto^"e
the approval of the governor and council, convey the same, upon the foreclosed."

"

payment of the amount of the mortgage debt, with the interest and ^*^^^'' *'*' ^
^'

exj)ensos accrued thereon.

Sect. 15. The treasurer shall provide himself with a stamp upon shall stamp

which shall be the words " The property of the commonwealth," and of°^mmon-
shall cause all bonds and securities in his possession belonging to the wealth,

commonwealth to be stamped therewith.
Sect. 16. No bond or security belonging to the commonwealth shall may assign,

be transferred except with the written approval of the governor. Where Ici'made^Xfs
the treasurer holds, as the property of the commonwealth, any note, predecessors

bond, mortgage, or other security, made to any predecessor in his office, of governor.^

the same may be transferred, assigned, or discharged, in like manner as i85<jj *»> § 2.

if it had been made directly to the commonwealth.
Sect. 17. He shall annually on the first Monday of May, transmit to to transmit

the attorney-general or other prosecuting officer of the government, an tomey -general,

account of bonds, notes, and securities, in the treasury, in which the
^ondrA"*^

^^

state is interested, on which the principal or interest remains due and r. s. 13, §'25.

unpaid, or of which tl^e conditions have not been performed, classing
them under distinct heads, as far as may be convenienly done ; and the
attorney-general, or other officer, upon receiving the same, shall enforce
the collection of the money so due, and the performance of conditions
so unperformed, and require such payments and settlements in the
premises as he thinks the interests of the state demand, with due regard
to the situation of the debtors.

Sect. 18. He shall have the custody of all notes, bonds, and mort- money received

gages, given to the state for the purchase of lands in the state of Maine, f^m saieof
^ 1 II • 11 ' . ^ , T-r 1 11 1

public lands.
ana snail receive all money accrumg from the same. He shall keep a k. s. 10, §§ 6, 7.

12* 18
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separate account of the money, notes, and obligations, so received by
him ; and shall, Avith the approbation of the governor and council, invest

said money in the stocks of the New England states and in the obliga-

tions of the counties, cities, and towns, thereof; regard being had to

the security, productiveness, and availability, of the fund when required

for use.

Treasurer, Sect. 19. The treasurer shall anraally in January report to the

the'ie<'[siature.
legislature a statement of the operations of his department for the year

1858, f, § 4. ' ending on the last day of the preceding month ; including a specific

statement of all warrants remaining unpaid, and the names of the per-

sons in whose favor they are drawn,
on death, &c., Sect. 20. Upon the death or resignation of the treasurer, or other

and^otherTto Vacancy in that office, the secretary, with two suitable persons to be
take charge of appointed by Avarrant under the hand and seal of the governor, shall

r! S.^3^§1i7! repair to the places where the money, papers, and other things belong-

ing to the treasury, are kept, and, having previously given notice to

such late treasurer, or his heirs, executors, or administrators, and to his

sureties or one of them, or to such of the persons as may be found

within the state to attend thereat, shall seal up and secure, in their

presence if they attend, all such money, papers, and other things sup-

posed to be the property of the commonwealth ; and they shall give

such representatives or sureties, if required by them, a true list of all

boxes and packages so sealed up and secured, and shall note on such

list the place wherein the same are deposited.

Inventory of Sect. 21. After Sealing up and securing the effects, the secretary,
money, &c., to with the two pcrsons appointed as aforesaid, shall as soon as maybe,
committee, &c. and after notice to the parties mentioned in the preceding section, cause
K. s. 13, § 18. ^j^g boxes and packages to be examined, and a true inventory to be

taken of the money, and of all bonds, notes, securities, books, and other

things appertaining to said office, which shall be required by the late

treasurer, or his representatives or sureties, or either of them ; a copy
of which inventory shall be deposited in the secretary's office : and
copies that may be required shall also be given to any of said parties.

The secretary and said two persons shall safely keep all money and
other eflects inventoried as aforesaid, until another treasurer is chosen

or appointed ; to whom when qualified they shall deliver over the same,

taking duplicate receipts from such new treasurer; one of which receipts

shall be deposited with the secretary, and the other with the late treas-

urer, or his legal representatives or sureties, or one of them.

Duplicate re- Sect. 22. Upon every appointment or election of a new treasurer,
ceipts to be giv-

j^g shall ffive duplicate receipts, one of which shall be deposited with
en by successor o i

• i ^^ t «. • • t <> i
• j

of such treasur- the secretary ; and such receipts shall be sufficient evidence tor Jus pred-

K.' s. 13, § 19. ecessor in office, of the property of the state remaining and delivered

over by him, and shall be his sufficient discharge therefor.

lajstd agent.,!,/ ^\ A,.

Land accent, sal- Sect. 23. The govcmor, with the advice of the council, shall annu-
aryandboud

^^[j^^
r^^^ whenever a vacancy occurs, appoint a competent person to be

K." s. 10. land agent, who shall receive a salary of one thousand dollars a year,

1858' 85?' S^^^ bond to the commonwealth for the faithful performance of the

1859^ 91. duties of the office, in a sum and with sureties to be approved by the

governor and council, and hold office for the term of one year, unless

sooner removed,
duties of. Sect. 24. He shall have charge of all lands, flats, shores, and rights

^r52^%3. ^^ ^^^^ waters, belonging to the commonwealth, except the Back Bay
lands and other lands and rights otherAvise proAdded for; and shall

exercise the poAvers and perform the duties specified in chapters fifty-

two and one hundred and three of the resoh^es of the year eighteen

hundred and fifty-nine.
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Sect. 25. He shall have the custody of all records, deeds, instru- i.and agent, du-

ments, plans, maps, charts, surveys, and other documents, relating to uogo^ives,

said pro)>erty or ai:)pertaining to the lands in Maine, and safely keep the i^'SO, io3.

same in the land office at the state house ; he may make and certify

copies thereof, and shall keep said office open at stated hours, as public

convenience may require.

Sect. 26. All sales, contracts, leases, deeds, and instruments, made sales, &c., by,

by him, shall be approved by the governor and council and recorded in bygovcmor^&l;.

the records of the land office, and without such approval and record,
j^^^fj^'j^^^^-

the same shall be of no efiect.

Sect. 27. He shall annually report to the legislature in detail all sales, to make re-

leases, contracts, and other transactions, of said office for the previous year, I"",!*/"
^=''' ^'

and such other ficts relating to said office and property as may be SceCh.4.

necessary or useful.

matters of finance.

Sect. 28. Every public officer or board having charge of any depart- Public officers

ment of the public service requiring an expenditure of money from the submit'esti-

state treasury, other than the payment of salaries, shall on or before the
J!J"^fjJ^^^Pf

^^'

fifteenth day of January in each year, submit in writing to the speaker of 15,58, i58, § i.

the house of representatives, a detailed estimate of the sums which will

be necessary for the maintenance of the department for the current year.

Sect. 29. Every public officer or board having charge of the dis- officers disbur-

bursement of money, appropriated from the ordinary revenue or from
rc^^orTto audit-

the income of any funds belonging to or under the charge of the common- on^
^^^ ^

wealth, shall annually in the first week of January, report in detail to •
- '

s -

the auditor, in such form as he shall prescribe, all expenditures made by
them, and the objects to which such expenditures have been applied.

Sect. 30. No money shall be paid from the treasury, but upon the Money to be

warrant of the governor drawn in accordance with an appropriation in
^ry'^oniTiipoa*'"

some act or resolve passed within the same political year, except for warrant of the
-1

. n ,^ ••! -iii? IT Sfovernor, &c.
payments required on account of the principal or interest or a public 1849, 50, § 2.

debt, or for the salaries of the judges of the supreme judicial court, and. is^s, 1, §§ 1,2.

of the governor, as established by standing laws. Said principal and.

interest shall be paid when due, and said salaries in the same manner
as if a specific appropriation therefor were included in a separate law
passed each year. No warrant shall be drawn for the payment of any
account or demand except for the pay rolls of the council, senate, and
house of representatives, unless the same is certified by the auditor.

Sect. .31. The preceding sections shall not prevent the payment from Balances of ap-

the treasury in any year, to a person to whom the same is due, of any n^^y bepaidin

appropriation or unexpended balance of an appropriation made in the sueceedingyear,
1- T^ 1 ... 1 1 1 n ii n 1 but not alter-

preceuing year. It such an appropriation or balance shall not be called wards.

for by the person to whom it is due, or shall not be applied to the objects 1^^' ^' § ^^

for which it was designed, within the political year in which it is made,
or the succeeding year, it shall revert to the general treasury, and shall

not afterwards be paid out, except upon a new appropriation.

Sect. 32. No appropriation law shall be construed to require any Payments to be

payments to a person with whom the state has an unadjusted account. p^Jlons having
But the governor, upon receiving satisfitctory information that any unadjusted ac-

money is illegally withholden from the state by such person, shall instruct J^ss) n, §*2.

the treasurer to withhold all payments of money to him while such i^ss, i58, § 13.

default continues.

Sect. 33. Payments authorized by laws appropriating money shall ^ to be made
1 ii> j_^ T -r- ,!••• 1 from ordmary
be made irom the ordinary revenue, if no other provision is expressly revenue, &c.

made therefor. Cash from the ordinary revenue on hand at the begin-
^jn^^^of yefj"

ning of each year, shall be carried to the account of the ordinary revenue i85s, 11, § s.

of that year.
i858, i58, §§ 10,

Sect. 34. All notes for money borrowed in anticipation of the reve-
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Notes, how
sigued, &c.
Kosolves,
lti58, 13.

Paymeuts of in-

terest, &c.
1858, 158, § 17.

of 8alaries,&c,
1849, ISO, § 12.

185ft, 11, §§3,4.
1858, 158, § 13.

Ibo'J, 272, § 4,m cLr

1

Accounts for
exi)euditure8
under orders of
leg-islature,

how approved,
&c.
Limitation of
amount.
1858, 158, § 11.

Resolves,
1857, 19.

" Incidental ex-
penses."
1858, 11, §5.
1858, 158, § 13.

1859, 272, § 5.

Less appropria-
tion to super-
sede larger.
185S, 11, § 0.

1858, 158, § 13.

1859, 272, § (J.

Appropriations
for a specified
year.
185S, 158, § 15.

Directions to
public function-
aries in incur-
ring liabilities,

&c.
1858, 11, § 7.

1858, 158, §§ 13,

14.

Same subject.

1858, 158, § 14.

Improvements,
&c., in public
buildings, not
to be made with-
out an api^ropri-
ation.

1859, 177, § 1.

Bills exceeding
fifty dollars to
be sworn to.

1859, 221, § 3.

functionaries charged with the execution of any

nue, shall be signed by the treasurer, approved by the governor, and
countersigned by the auditor.

Sect. 85. The interest on temporary loans to the state from banks,
corporations, or individuals, shall be paid semi-annually, on the first days
of April and October in each year.

Sect. 36. Salaries payable from the treasury shall be paid quarter-
yearly on the first days of April, July, October, and January, and shall

be in full for all services rendered to the state by the persons to whom
they are paid. No salary shall be paid to any person for a longer period
than that during which he has been actually employed in the duties of
the office. When a salary is diminished, no gi-eater rate shall be paid
by reason of any previous appropriation therefor. No person shall at

the same time receive more than one salary from the state treasury.
Sect. 37. Accounts for expenditures incurred or services rendered

under an order of either or both branches of the legislature, shall be
approved by the presiding officer of the branch by which the same is

passed, and thereupon the auditor shall audit and certify the same, and
the governor may draw his warrant therefor. But no such order shall

authorize the expenditure of more than one hundred dollars, unless a
specific appropriation of a larger sum has been previously made.

Sect. 38. The term " incidental expenses," when used in an appro-
priation, shall include expenses of postage, printing, and stationery.

Sect. 39. An appropriation for a service or object for which a larger
or different appropriation has been made in some previous act or resolve,

shall supersede the other.

Sect. 40. Laws making appropriations for a specified year shall not
be construed to prevent the application in the following year of any
unexpended balance, to the same objects

Sect. 41. PubUc
service for which an appropriation is made, shall use every effort to
accomplish the same for a less sum than the amount of the appropriation,
when it can be done conformably to the interests of the state. No
public functionary shall make purchases or incur liabilities in the name
of the commonwealth for a larger amount than that which has been
appropriated by laAV for the service or object ; and the state shall be
subject to no responsibility for the acts of its servants and officers beyond
the several amounts duly appropriated by law. But this section shall

not prevent public officers or boards from continuing the several de-

partments of service under their charge during the month of January,
until the pleasure of the legislature is made known, at the rate of exjjen-

diture authorized by the appropriations for the j^receding year.

Sect. 42. No public officer or board shall incur any new or unusual
expense, make any permanent contract, increase any salary, or employ
any new clerk, assistant or other subordinate, unless an appropriation
sufficient to cover the necessary expense thereof has been previously

made by the legislature.

Sect. 43. No permanent improvements, alterations, or additions,

shall be made in any of the buildings belonging to the commonwealth,
until specific descriptions of such intended changes, and estimates of
the expenses thereof, have been submitted to the legislature, and special

appropriations made therefor ; but this shall not prohibit expenditures
necessary for keeping said buildings and the grounds appurtenant thereto

in good order and condition.

Sect. 44. Before any charges are paid in bills or schedules for articles

purchased, services rendered, or expenses incurred, for the common-
wealth, except for salaries fixed by law or payments otherwise provided
for, the auditor may, and where the amount exceeds fifty dollars shall,

require affidavit to be made that such articles have been purchased, ser-

vices rendered, and expenses incurred. All original bills, and original



Chap. 16.] BOARD OF AGRICULTURE. 141

bills included in such schedules, shall, within one month aftei* the money
has been }):ud, be delivered to the auditor to be retained by him.

Sect. 45. No committee of the legislature shall incur any expendi- Committees not

ture or liability in behalf of the state, after the close of the regular ses- utiess ' i'c*'''^^

sion, unless there is a subsisting api)ropriation therefor ; and the amount ^^^^ los, § 12.

of the expenditure or liability shall be limited by the appropriation.

Sect. 4G. Any appropiiation for fees of witnesses before committees Appropriation

of the legislature, may be applied so far as necessary to pay the expense may^be°iippiiecf

of taking depositions ordered or authorized by such committees. Bills *? taking depo-

for such fees or expenses of depositions shall be approved and audited if.M, 221, § 1.

as provided in section thirty-seven.

Sect. 47. In cases not otherwise provided for, the compensation for Compensation

the services of committees of the legislature appointed to act during ors^,'&c'."to'b<f

the recess, and that of legal counsel and commissioners appointed by ''^t'^'''"'ied by

the executive, shall be determined by the governor and coxtncil, who council.

shall approve such claims before they are sent to the auditor of accounts. ^^^^' ^^^*

Sect. 48. Commissioners and other public officers having jurisdiction Travelling ex-

throughout the commonwealth, to whom travelling expenses are allowed, ilc'o^fficers?"

shall receive for each mile actually travelled, not more than three and ifrjy> "-^iii, § 7-

one-half cents a mile each Avay, uor more than the amount actually

expended.
Sect. 49. No bill of charges against the state shall be allowed and Bills of charges

paid, unless it specifies the items. ftcms!*^'*^

Sect. 50. The secretary, treasurer, auditor, land agent, and adjutant-
J.p^rJ.'J^-

general, shall lay before the legislature, at the commencement of the to*iay'beiore
"

annual session, an account of the salaries and allowances received by e'ountfof ex^
them and their clerks, and all other expenses of their offices, for the penses, &c.

preceding year, with a statement of the names and periods of service ^os!"^^^^'
^^^^'

of each clerk employed.

l?^l.d.8i-§.i

CHAPTER 16.

OF THE STATE BOARD OF AGRICULTURE.

Section
1. Board, how constituted.

2. Tenure of office of members— vacancies,

how filled.

3. Board to meet at state house. Members to

have no compensation, except for expenses.
4. Secretary and clerk, salaries of, &c.
5. Board to investigate subjects relating to

agriculture, take donations, &c.

Section
6. Board to provide forms and regulate re-

turns of agricultural societies, &c.
7. to report to legislature.

8. Secretary to publish for distribution ab-

stracts of returns of agricultural societies.

9. may appoint agents. Agents to report
to.

Sectio?^ 1. The governor, lieutenant-governor, and secretary of the Board, how con-

commonwealth, one person appointed from and by each agricultural i^l^^ui, § 1.

society which receives an annual bounty from the state, and three other
persons appointed by the governor with the advice and consent of the
council, shall constitute the state board of agriculture.

Sect. 2. One-third of the appointed members of the board shall Tenure of office

retire from office on the first Wednesday of February in each year, ofm'^^mbers-
T , ,, . . _,, .' .

,
J '* v..i>.ii J"-"') vacancies, how

according to their appointments. The vacancies thus occurring shall be fined.

filled by the governor and council, or the agricultural societies, as tlie
^^'' ^^^' ^^ ^' ~"

offices were before filled, and the persons thus appointed shall hold their
offices for three years from the expiration of the former terms. Other
vacancies may be filled in the same manner for the remainder of the
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Board to meet
at state house.

to have no
compensatioa
except, &c.
1852, 142, § 4.

secretary, &c.
1852, 142, § 4.

Resolves, 1854,

72. 1859,46.
See Ch. 15, § 36.

Board to inves-
tigate subjects
relating' to ag-
riculture, take
donations, &c.
1852, 142, § .3.

to provide
forms, reg'ulate

returns, &g.
185.3, 127, § 2.

to report to
legislature.

1852, 142, § 4.

See Ch. 4.

Secretary to
publish ab-
stracts, &c.
1847, 69, § 4.

1S52, 142, § 4.

may appoint
agents, &c.
agents to re-

port to.

1859,203, §1.

vacant terms. The present members of the board shall continue to

hold their offices during the terms for which they are appointed.

Sect. 3. The board shall meet at the state house at least once in

each year, and as much oftener as may be deemed expedient. No
member thereof shall receive compensation from the state, except for

personal expenses when engaged in the duties of the board.

Sect. 4. They may appoint and prescribe the duties of a secretary

of the board, who shall receive a salary of two thousand dollars a year

;

and who at such times as the board approve may employ a clerk at a

salary not exceeding six hundred dollars a year.

Sect. 5. They shall investigate such subjects relating to improvement
in agriculture in this state as they think proper, and may take, hold in

trust, and exercise control over, donations or bequests made to them for

promoting agricultural education, or the general interests of husbandry.

Sect. 6. They may prescribe forms for and regulate the returns

required of the different agricultural societies, and furnish to the secre-

tary of each, such blanks as they deem necessary to secure uniform and
reUable statistics.

Sect. 7. They shall annually on or before the fourth Wednesday of

January, by their chairman or secretary, submit to the legislature a

detailed report of their doings, with such recommendations and sugges-

tions as the interests of agriculture may require.

Sect. 8. The secretary of the board shall in each year cause to be

made and published for distribution, as full an abstract of tlie returns of

the agricultural societies as he deems useful.

Sect. 9. He may appoint one or more suitable agents, to visit the

towns in this state, under the direction of the board, for tlie puq^ose of

inquiring into the methods and wants of practical husbandry, ascertain-

ing the adaptation of agricultural products to soil, climate, and markets,

encouraging the establishment of farmers' clubs, agricultural libraries,

and reading-rooms, and of disseminating useful information in agricul-

ture by means of lectures or otherwise. Such agents shall annually

in October make detailed reports to the secretary of the board.

TITLE VI.

CHAPTER 17.

OF COUNTIES AND CERTAIN COUNTY OFFICERS.

counties.
Section

1. Boundaries, powers, &c., of counties.

2. Former conveyances to counties confirmed.

3. In Suffollc, county property to belong to

"Boston.

4. How county lands may be sold.

5. Counties to provide public buildings ex-

cept, &c.

6. In SufTolk, public buildings to be provided

by Boston.

7. County maps.
8. Same subject.

Section
9. Counties of Suffolk and Middlesex to have

common jurisdiction on Charles lliver.

10. Courts in Suffolk county to have concur-

rent jurisdiction with courts of other coun-

ties.

COUNTY commissioners.

11. County commissioners to be sworn and to

choose chairman.
12. Proceedings, if any of board are interested.

13. If opposing parties appear, three disinter-

ested commissioners must act.
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Sectiox
14. Commissioners may punish for contempt.

15. processes of, sheriffs and other officers to

execute.

16. general powers of.

17. to examine and allow treasurers' ac-

counts, &c.

18. to make estimates annually.

19. Penalties.

20. Commissioners and treasurer to publish

county receipts and expenditures.

21. Commissioners to apportion county taxes.

22. Limit of county debt.

2.3. Contracts above $300, to be made in writing

after proposals issued, &c.

24. 'Wlien recognizances shall be required of

parties who apply for damages, &c.

25. Costs, <S:c., of applications for damages, to

be included in commissioners' estimate.

20. Proceedings not confined to the regular

meetings of commissioners.

27. to be returned to the regular or special

meeting, &c.

2S. Commissioners to furnish blanks, &c., to

cities and towns.

29. compensation of.

30. Costs when petition is disallowed.

31. Commissioners, times and places for meet-
ings of.

32. Selectmen of Nantucket to have powers of
commissioners ; town may raise money for

county expenses.

33. Aldermen of Boston to have powers of com-
missioners, except, &c.

34. In Chelsea, North Chelsea, and Winthrop,
commissioners of Middlesex to act.

35. To whom powers and duties of commis-
sioners appertain.

COUNTY TREASURERS.

30. County treasurer to be sworn and give
bond.

37. compensation of.

38. vacancy in office of, how filled.

39. to pay over moneys according to order
of commissioners.

40. to account with commissioners.
41. Further assessments not to be made until

treasurer's accounts are allowed.

42. Treasurer may sue on bonds, &c., given to
predecessors, and prosecute for injuries.

43. proceedings when public officer fails to
pay over money to.

44. of Suffolk.

45. of Nantucket.

46. Incompatibility.

BOARD OF EXAMINERS.

47. Board of examiners in each county, except,
&c., of whom to consist.

48. duty of iu respect to commissioners' ac-
counts.

49. compensation of.

BOARD OF ACCOUNTS IN SUFFOLK.

50. In Suffolk, board of accounts to examine
and settle accounts, &c. Compensation.

SHERIFFS.

Sheriffs, to be sworn and give bond.
vacancies in oflice of, how filled.

may appoint deputies.

bonds of, to be annually examined by
superior court, &c. ; if insufficient, new to
be given.

sureties of, may be discharged, when, &c.
penalty on, for neglect to give bond.

51.

52.

53.

54.

55.

56.

Section
57. Sheriffs, bond of, may be sued, &c.
58. Actions for mall'easance, &c., of sheriffs or

deputies to survive.

59. Treasurer to furnish copies of bonds.
00. Sheriffs not to be arrested. Executions to

run against property only.

61. liabity of, when execution is returned un-
satisfied.

62. upon removal of, alias execution may
issue against their bodies, &c.

63. Defaults of deputies, &c., after death, &c.,

of sheriff, to be adjudged a breach.

64. Sheriff and deputy not to act as attorney.

Penalty.

65. shall serve all writs, &c. ; may serve
where their to\vn8, &c., are parties, &c.

;

may attend juries for assessing damages,
&c.

66. may serve demands, &c., by copy.
67. may command aid.

68. may serve writs after sheriff's removal
from office.

69. to attend courts, &c.

70. compensation allowed to, in each county.

71. to render account to county treasurers

of all money received.

72. to make returns of moneys received, &c.,

and number of days' attendance upon
courts. Penalty.

73. Secretary to furnish blanks.

CORONERS.

74. Coroners to be sworn, and give bond.
75. Superior court to examine into sufficiency

of coroner's bonds ; if insufficient, new to

be given.

76. Surety of coroner, may petition to be dis-

charged.

77. Penalty for neglecting to give bonds. Suits

on coroner's bonds.

78. Coroner to execute process where sheriff is

a party, &c.

79. shall perform duties of sheriff during
vacancy in sheriff's office.

80. may require aid ; not to act as counsel, &c.

COMMISSIONERS OF INSOLVENCY.

81. Commissioners of insolvency to be sworn.
Vacancies in office of, how filled.

REGISTERS OF DEEDS.

82. Districts in Berkshire, middle, northern,
southern.

83. in Bristol, southern, northern.
84. in Middlesex, northern, southern.

85. Registry of deeds in other counties.

86. Eegister to be sworn, and give bond.
87. may be appointed in certain cases.

88. may be removed.
89. must reside where office is kept.

90. Deeds to be recorded in county or district

where the estate Ues.

91. Special provision respecting Barnstable.

92. Register to keep book for noting receipt of
deeds.

93. Deeds to be noted therein when received.

94. Manner of recording instruments, &c.

95. Certificate to be made on deed, when re-

corded.

96. Form of indexes to be kept by registers.

97. Entries to be made within twenty-four
hours, &c.

98. Provisions respecting entry of name of
grantor of estates conveyed by sheriffs, &c.

99. Deeds of executors, &c., and partitions of
land, how indexed.
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Section
100. Registers to make annual returns to secre-

tary of uumber of instruments recorded,

amount of fees received, &c.

101. Form of such returns.

102. Abstract of returns to be laid before legis-

lature.

Section
103. Copies of indexes to be made annually, in

which surnames sliall be assorted into dis-

tinct alphabetical lists, &c.

104. Copies of indexes or new indexes may be
made, and may be printed for sale, &c.

Boundaries,
&c., of counties.
Mass. Records,
l()4.3,vol.2,p.38.

1002, vol. 4, part
2, p. 52. Plym.
Records, 10!S5.

Statutes, 1093,

2. 10(»5, 8. 1731,
13. 1701, 4.

1793, 43. 1803,

14. 1811,01.
1812, 87. R. S.

^,§§1,4,5.
See Ch. 1, § 1.

Former convey-
ances to coun-
ties, confirmed.
K. S. 14, § 0.

In Suffolk coun-
ty property to
belong- to Bos-
ton.
R. S. 14, § 7.

1852, 53.

1857, 18.

How county
lands may be
sold.

R. S. 14, § 8.

Counties to pro-
vide public buil-

dings, except,
&c.
R.'S. 14, §9.

In Suffolk, to
be provided by
Boston.
R. S. 7, § 20.

R.S.14,§§ 10,34.

1854, 448, § 30.

County maps.
1840, 241, § 2.

1853, 325, § 1.

Same subject.
1840, 241, §3.
1853, 325, § 2.

Counties of Suf-
folk and Mid-
dlesex to have
common juris-

COUNTIES.

'Section 1. The boundaries, rights, duties, powers, privileges, and
immunities, of the several counties, shall remain as now established.

Each county shall continue a body politic and corporate for the follow-

ing purposes : to sue and be sued, to purchase and hold for the use of the

county personal estate and lands lying within its own limits, and to

make necessary contracts and do necessary acts in relation to the prop-

erty and concerns of the county.

Sect. 2. Real and personal estate heretofore conveyed by any form
of conveyance to the inhabitants of a county, to the county treasurer, or

to a committee, or other persons, for the use and benefit of a county,

shall be deemed to be the property of such county ; and such convey-
ances shall have the same force and eflfect as if made to such counties

by their respective corporate names.
Sect. 3. In the county of Suffolk, the real and personal estate which

on or before the twenty-third day of June in the year one thousand
eight hundred and thirty-one belonged, or was deemed and taken to

belong, to said county, shall belong to and be vested in the city of Bos-
ton ; and the city of Chelsea, and towns of North Chelsea and Win-
throp, shall have no right, title, or interest, therein.

Sect. 4. The county commissioners, or other public officers having
the charge and management of the county lands, may by their order of

record appoint agents to sell any real estate of their county ; and deeds
made on behalf of the inhabitants of the county by such agents, under
their proper hands and seals, and duly acknowledged by them, shall be
sufficient to convey the right, title, interest, and estate, which the county
then has to the lands so conveyed.

Sect. 5. Each county except Suffolk shall provide suitable court

houses, jails, houses of correction, fire-proof offices, and other necessary

public buildings for the use of the county ; except that the county of

Dukes County need not provide a house of correction.

Sect. 6. In the county of Suffolk, the court houses, jails, house of
correction, fire-proof offices, and other necessary public buildings, for the

use of the county, shall be provided by the city of Boston, and said city

shall pay all county charges.

Sect. 7. Changes in the boundaries of cities and towns, the courses

of roads, railroads, and canals, and other topographical alterations in

each county, shall be correctly and fairly delineated on the county
maps in the possession of the county commissioners, who shall retain

said majDS, and from time to time cause such delineations to be made
thereon.

Sect. 8. The secretary of the commonwealth shall, as often as

necessary, transmit the manuscript county maps in his office to the

respective county commissioners, who shall cause to be transferred

thereto, by a competent engineer or surveyor under their direction, all

alterations and corrections mentioned in the preceding section, and shall

within two months after receiving the same return such maps to the

office of the secretary, who shall immediately cause the alterations to be

delineated on the plates of the state map.
Sect. 9. The jurisdiction of the counties of Sufiblk and Middlesex

shall be in common in and upon the waters of Charles River; that is to

say, all that space which Hes within the banks of the river so far as the



Chap. 17.] county commissioners. 145

same runs between said counties. All offences committed within the diction on

banks of the river, as above described, may be heard, tried, and pun- k.' s. H.^fTirs.

ished, in that county in which legal process against the offender is first

issued, in like manner as if such offence had been committed in such

county ; and civil process from either county may run into and be

executed within the common jurisdiction.

Sect. 10. The courts in the county of Suffolk, concurrently with the courts in Suf-

courts of the several other counties in which parts of the territory here-
{)^^\Vcouc7rreut

inafter described are situated, shall have jurisdiction of all crimes, jurisciictiou

offences, and misdemeanors, committed on the islands or waters in Bos- otherTounties.

ton harbor which lie Avesterly of a line drawn from Point Alderton to i«5s, i35.

the easternmost point of the Outer Brewster Island, and from thence to

Short Beach, at the line dividing the towns of North Chelsea and

Winthrop, as if said islands and waters were within the limits of the

county of Suffolk.

COUNTY COMMISSIONERS.

Sect. 11. County commissioners before entering upon their duties Cmmtycom-

shall be sworn, and at their first meeting after the annual election in "worn,"i'o.^°''''

each year, shall choose a chairman of their board by ballot.
_

k. s. u, §§ 24,

Sect. 12. If either of the county commissioners is interested in a 1^54, 77, § 4.

question before the board, or if any part of a road upon which they are
J-i'f'jJ^f•^'"°teV-''

to act Ues within the city or town in which either of them resides, or if ested.

either of them is unable to attend, or if there is a vacancy in the board, f^J- /^'j
-''•

the other member or members shall give notice to one or both of the --i :^bt^^f^^^

special commissioners, as the case may require, who shall forthwith pro- 13 Gray,"12."

ceed to act as a member of the board. If a board cannot be organized

in conformity with these provisions, then such residence in the city or

town in which the road lies, shall be no disqualification.

Sect. 13. No business in which opposing parties appear, shall be if opposing par-

finally determined, except by consent, unless there are three disinter- three*Jommis-

ested commissioners present and acting thereon ; but the provisions of ^oners^ to act.

this and the preceding section, except so much thereof as relates to pro- isbK isi-

ceedings in case of a vacancy, shall not extend to the county of Dukes ^ ^^^^- ^•

County.
Sect. 14. The commissioners when assembled for the performance Commissioners

of their duties, may administer oaths to witnesses, and punish disorderly "ouUmpt!^
^°*

conduct causing an inteiTuption to the business of their meeting, or k. s.^;4,§2.

amounting to an open and direct contempt of their authority or per- "^

'

sons, by fine not exceeding five dollars, or by confinement in the custody

of the sheriff, or a deputy-sheriff, coroner, or constable, for a time not

exceeding twelve hours.

Sect. 15. Sheriffs, deputy-sheriffs, coroners, and constables, shall Sheriffs, &c., to

serve and execute all legal wan-ants and j^rocesses to them directed by ces'ses!'^

^^^

the commissioners. ^- S- **^' § ^•

Sect. 16. The commissioners shall have authority: Commission-

First, to provide for the erecting and repairing of court houses, jails, powfrs^off

and other necessary public buildings, within and for the use of the k- s. h, § 31.

county.

Second, to represent their county, and to have the care of the county
property, and the management of the business and concerns of the

county, in all cases which are not otherwise specially provided for.

Third, to do such other acts as may be necessary to carry into effect

the powers given them by law.

Sect. 17. They shall examine and allow the annual accounts of the to examine

county treasurers, and allow and settle all accounts of the receipts and
cl','if,it"','^&cV''^

expenditures of the county. }< S- i^> §§ 3k

Sect. 18. They shall annually prepare and make up to the last day "^tomakee^t!

of each year, the estimates of taxes for all county charges and debts for m^tes amiuaUy.

13 19
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R. S^i4, §§31, the year then next ensuing; including the building and repairing of

'iSii.'^is?. court houses, jails, houses of correction, and other county buildings,

with their appurtenances. The estimates so made up and approved by
them, shall be recorded by their clerk in a book kept for that purpose

;

and a fair copy thereof, Avith a statement of the amount of borrowed
money due from the county, and the amount of taxes due and unpaid,
at the time of making said estimates, signed by the presiding commis-
sioner and attested by their clerk, shall, with the treasurer's accounts, be
sealed up and transmitted by tlie clerk to the office of the secretary of
the commonwealth on or before the first day of February next after

making up the same, to be laid before the legislature for examination
and allowance.

Penalties. Sect. 19. Any county commissioner, clerk, or other officer, who
1847, 199. neglects to perform a duty required of him by the two preceding sec-

tions, shall forfeit fifty dollars.

Commissioners Sect. 20. The county treasurer and commissioners of each county

pubiish^oounty' ©^cept SulFolk shall at the close of each year publish in one or more

^endrtures
^ '^'^ newspapers, not exceeding three, printed in the same or an adjoining

R^.' iM^SG. county, an account of the receipts and expenditures of their county,
1853, 310, § 1. arranged under distinct heads, and a specific statement of the debts of

the county, the purposes for which they were contracted, and the time
when they become due.

Commissioners Sect. 21. The commissioners shall apportion all county taxes ac-

county^taxes. cording to the then last state valuation, and shall by their clerk certify
R. s. 14, §'§ 31, to the assessors of the several cities and towns their respective portions
^•^-

thereof
County debts. Sect. 22. The Commissioners may renew the whole or any part of

1854^ Ijs!
^ ^' ^1^6 county debts, negotiate loans in anticipation of and to be paid from

1859, 231. the annual tax when collected, and contract new debts not exceeding in

any one year or for any one object, thirty dollars for each one thousand
inhabitants of the county.

Contracts above Sect. 2.3. All contracts to be made by the commissioners for public

m writing rftcr
works, shall, if exceeding three hundred dollars in amount, be made in

proposals is- writing, after notice for proposals therefor has been issued and published

i854,'206." ^^ l^''^st three times in some newspaper published in the county, city, or
town interested therein.

In what cases Seot. 24. When a person or corporation applies to the commission-

sSPbifrequir-
^^'^ ^^ estimate or assess damages sustained by reason of property taken

cd of parties or intended to be taken for the purposes of a railroad or other corpora-

damat^^, ^c!*^ tiou, or to perform any other official act in relation to matters in which

1847' 259*
I

'>" *'^^ county has no interest, the commissioners, before proceeding to act,

1857^ 213' § i. shall require the party to enter into a recognizance to the county, with
See Ch. 43, § 48. sureties to their satisfaction, for the payment of all costs and expenses

which shall arise by reason of such application and the proceedings
thereon ; and the same remedy shall be had to enforce the payment
thereof, as is provided in the case of recognizances entered into under
the pi'ovisions of chapter forty-three.

When damages Sect. 25. , The commissioners, when application is made by a party

&c.rto^be ^d-^' whose property has been or is intended to be taken by a railroad or

1836 278 •'
other corporation, shall, if they assess damage, add thereto the amount

' '
' ~" of costs and expenses incurred by reason of the apj^lication and the j^ro-

ceedings of the commissioners thereon.
Proceedings at Sect. 26. The Commissioners or the chairman of the board may, at

thau'^i-e'^iar Other times than at regular meetings, receive petitions relating to rail-
™^^*i°&!.-

„ roads or to matters in which the county has no interest, and take recogr-
10J9, 7o, 9 2. . , -, , . .

'
T . ., . .

~,

i84(), 271. nizances thereon, and upon such petitions, and similar petitions entered
1847, 259, § 1.

jj^^ jj i-egixij^r meeting and pending befoi'e them, may ai)point times for

hearing the parties, and acting thereon, and direct proper notices to be
given to persons interested.
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Sect. 27. The commissioners and chairman shall make return of Petitions, &c.,

such petitions and recognizances, with their proceedings, at any regular to ro'aik/or*^

meeting, or special meeting held for that purpose ; their clerk shall enter special meet^

the same of record, and such further proceedings shall be had thereon i°f.5, 7^] § 3.

as the case shall require. The costs of such special meetings shall be
J^!^-' i^r.V .

,

paid by such of the parties as the commissioners decide.
''~^ '

Sect. 28. The commissioners shall annually, before November, Commissioners

furnish to the several clerks of the cities and towns, blank forms and
b'lanks'^&c

enveloijes for returns of votes for commissioners, county treasurer, and i«4i, 126.

register of deeds, with such printed directions on the envelopes as they ' ' ^
'

shall deem necessary for the guidance and direction of such officers in

making the returns according to law.

Sect. 29. The commissioners and special commissioners of each compensation

county shall receive from the county treasury, in equal semi-annual ^^9 iga §5
1 "^

payments, in January and July, in full payment for all their services 3. ' ,* ,qj-"j a

and travel in their respective counties, and to be divided among them ' " *

in }iroportion to the number of days and amount of travel actually
performed by them respectively, annual salaries as follows :—
For the county of Barnstable, eight hundred dollars

:

For the county of Berkshire, twelve hundred dollars

:

For the county of Bristol, eleven hundred dollars

:

For the county of Dukes County, two hundred dollars:

For the county of Essex, twenty-five hundred dollars

:

For the county of Franklin, nine hundred dollars

:

For the county of Hampden, fourteen hundred dollars

:

For the county of Hampshire, nine hundred dollars

:

For the county of Middlesex, three thousand dollars

:

For the county of Norfolk, eighteen hundred dollars

:

For the county of Plymouth, fifteen hundred dollars

:

For the county of Worcester, twenty-two hundred dollars.

Sect. 30. When a petition to the commissioners is disallowed, and Costs when pe-

costs are chargeable to the petitioner, there shall be taxed for each com- lowe"!*
'^^^^^'

missioner at the rate of three dollars a day for time, and five cents a is59, m, § 4.

mile for travel to and from the place of meeting, to be paid into the
county treasury.

Sect. 31. The commissioners shall hold meetings in their respective Times and
jg(,o (jIl.S.

counties at the following times and places :
—

gigs!'
^°' ""'^^^

In the county of Essex, at Ipswich, on the second Tuesday of April ; E^sex.

at Salem, on the second Tuesday of July ; at Newburyport, on the J^f/g^?'.^
^"

second Tuesday of October; and at Lawrence, on the last Tuesday of ' '

.
August ; and on the fourth Tuesday of December, at Ipswich, Salem,
or Newburyport, as they shall order at their next preceding term.

In the county of Middlesex, at Cambridge, on the first Tuesday of Middlesex,

January; at Concord, on the first Tuesday of June; and at Lowell, on ^4|'
1*!*'

^ ""

the first Tuesday of September. issristi.

In the county of Worcester, at Worcester, on the fourth Tuesday of Woieester.'

March, the third Tuesday of June, the second Tuesday of September, ^- ^- ^' ^
^•

and the fourth Tuesday of December.
In the county of Hampshire, at Northampton, on the first Tuesdays Hampshire.

of March, September, and December, and on the Tuesday next after fsJ;22K^
'^'

the second Monday of June.
In the county of Franklin, at Greenfield, on the first Tuesdays of Franklin.

March and September, and the second Tuesdays of June and De- K-S-84.§6.

ceniber.

In the county of Hampden, at Springfield, on the second Tuesday of Hampden.
April, the first Tuesday of October, and the fourth Tuesdays of June ^- ^- ^^' ^

*'•

an<l December.
In the county of Berkshire, at Lenox, on the first Tuesdays of Jan- fi^^f^i"'

uary, April, July, and September. i84o| 77.
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Xorfolk.
K. S. 84, § 6.

183?, 200.

Plymouth.
R. S. 84, § C.

Bristol.

R. S. 84, § 6.

Barnstable.
K. S. 84, § 0.

Dukes County.
R. S. 84, § (J.

Powers of eom-
raissloners, and
county expen-
ses in Nan-
tucket.
R. S. 14, § .30.

18:5s, 71, § 1.

iu Suffolk.

R. S. 14, § 20.

1854, 448, § aa.

In Chelsea,
North Chelsea,
and AVinthrop,
commissioners
of Middlesex to

R. S. 84, §§ 4, 7.

1851, 33(>.

1852, 103.

1857, 14, 18.

1859, 163.

To whom pow-
ers and duties

of commission-
ers appertain.
R. S. 14, § 37.

1847, 199.

In the county of Norfolk, at Dedliam, on the third Tuesday of April,

the fourth Tuesdays of June and September, and the last Wednesday
of December.

In the county of Plymouth, at Plymouth, on the first Tuesday of

January, the third Tuesday of March, and the first Tuesday of August.

In the county of Bristol, at Taunton, on the fourth Tuesdays of

March and •September.
In the county of Barnstable, at Barnstable, on the second Tuesdays

of April and October.

In the county of Dukes County, at Edgartown, on the Wednesday
next after the third Monday of May, and the Wednesday next after the

second Monday of November.
Sect. 32. In the county of Nantucket, the selectmen of the town of

Nantucket shall have like powers and perform like duties, as are exer-

cised and performed by the commissioners of other counties ; and said

town may raise such sums of money as may be necessary for defi-aying

the expenses of the county of Nantucket.

Sect. 33. In the county of Suffolk, the aldermen of the city of Bos-

ton shall have like powers and perform like duties within said city, as

are exercised and performed by the county commissioners of other

counties, except such as relate to trials by jury, and the recovery of

damages on such trials, in laying out, altering, or discontinuing, high-

ways or town ways.

Sect. 34. In the county of Suffolk, the county commissioners for

the county of Middlesex shall have jurisdiction within the city of Chel-

sea and the towns of North Chelsea and Winthrop, and sliall exercise

and perform therein all the powers and duties relating to highways and
to all other matters which in their own county are committed to their

control and direction, except as is otherwise provided by law ; and
when performing duties which relate to said places, they shall be paid

therefor by said places, or either of them, in such proportions as the

commissioners may direct, at the rate of three dollars a day, and five

cents a mile, travel, for each commissioner attending in the case.

Sect. 35. All the provisions of law concerning the powers, duties,

and liabilities, of county commissioners and their clerks, shall, except

where otherwise specially provided, be constmxed to include and apply

to all other public officers who by law exercise the powers of such com-
missioners or clerks in the respective counties.

County treasu-
rer to be sworn
and give bond.
R. S. 14, § 45.

compensation
of.

U. S. 14, § 51.

1859, 253.

COUNTY TREASURERS.

Sect. 36, The treasurer shall be sworn by the county commissioners

or any one of them, and shall give bond to the county, with sufficient,

sureties and in such penal sum as the commissioners direct, for the faith-

ful discharge of the duties of his office.

Sect. 37. The treasurer shall be furnished by the county .with an

office in the court house or other county building ; and receive in quar-

terly payments from the treasury an annual salary, in full for all services

by him performed, as follows :
—

For the county of Barnstable, five hundred dollars

:

For the county of Berkshire, eight hundred dollars

:

For the county of Bristol, eleven hundred dollars

:

For the county of Dukes County, one hundred dollars

:

For the county of Essex, fifteen hundred dollars

:

For the county of Franklin, six hundred dollars

:

For the county of Hampden, eight hundred dollars

:

For the county of Hampshire, six hundred dollars

:

For the county of Middlesex, two thousand dollars

:

For the county of Norfolk, eleven hundred dollars

:
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For tlie county of Plymouth, six hundred dollars

:

For the county of Worcester, fifteen hundred dollars

:

Sect. 38. If the office of treasurer becomes vacant by the death. Treasurer, va-

removal from the county, or incapacity, of the treasurer, or otherwise, of^how fiik-d!

the commissioners shall aj^point some suitable person resident in the R- s. h, § 40.

county to fill the vacancy. The person so appointed, upon being sworn

and o-iving bond, shall be treasurer until another is elected and qualified

in his stead.

Sect. 39. The treasurer, except where provision is otherwise made to pay over

by law, shall pay all money received by him for the use of the county, mSners'^du"

as the commissioners shall direct.
J[«|- ^^^ ^ g^,

Sect. 40. At the close of each year he shall render his account to to account'

the county commissioners and account with them for all money received ^ouers."^""^'

and paid by him in behalf of the county, and when the account is ap- k.s.i4,§§35,51.

proved and allowed, it shall be delivered by him to the clerk of the ^ ''
'

commissioners. If the treasurer neglects to perform the duty required

of him by this section, he shall forfeit fifty dollars.

Sect. 41. No further assessment shall be made on the several places
^g^ '^"[^Vrto"bo

in the county until the treasurer thereof has rendered his accounts, mad^ until"his

and they are laid before the legislature as provided by law, and allowed,
f^wed!*^

^^^ '^^'

Sect. 42. The treasurer may prosecute to final judgment and exe- R. s. 14, §53.

cution, suits upon bonds, notes, and other securities, given to the county co'uutVbonds,

or to him or his predecessors in office, whether commenced by himself or &c.
^^

his predecessor. Hemay prosecute for injuries done to the public lands, • • '

buildings, or other property of his county.

Sect. 43. If a public officer required by law to account with and .
to give no-

pay over money to the county treasurer, fails to do so for ten days after pubiic*officcr'^

the time prescribed by law therefor, the treasurer shall give notice fails to pay over

thereof to the district-attorney, who shall forthwith institute the neces- is59,%'i, § 4.

sary proceedings for the recovery of the amount due.

Sect. 44. In the county of Suffi^lk, the treasurer of the city of Bos- of Suffolk.

ton shall be the county treasurer. is54V44s', § 42.

Sect. 45. In the county of Nantucket, the treasurer of the town of of Nantucket,

Nantucket shall be county treasurer.
,

"^^
• >

s •

Sect. 46. No person holding the office of attorney-general, district- incompatibiii.

attorney, justice of the superior court, clerk of the courts, or sherifi", k.s. 14, §49.

shall be county treasurer. i*^'-*' i'-'*'-

board of examiners.

Sect. 47. In each county, except Suffolk and Nantucket, the judge Poard of exam-
, . r.1 1 11 IIP! iiiii luers, ol whom

and register 01 the probate court, and the clerk ot the courts, shall be a to consist.

board of examiners for the county, and if two of said offices are held
^sf^'^^/lj^i^,

by the same person in any county, the sheriff of such county shall be a 4,
5.'

member of the board. fc
^^- ^' ^^ '"'

Sect. 48. The board shall examine the accounts of the county com- to examine

raissioners for services rendei*ed in the discharge of their duties ; and if commissioners,

it appears that the accounts ought to be allowed, they shall make a cer-
^jf'jl^^"^^"

tificate thereof upon the same.
Sect. 49. The members of the board shall each be jaaid at the rate compensatiou

of three dollars a day for every day employed in the discharge of their ^; g_ ^^^ ^ 40.

duties, and ten cents a mile for travel to and from the place of their

meeting ; and their accounts shall be audited and settled by the county
treasurer.

BOARD OF accounts IN SUFFOLK.

Sect. 50. In the county of Suffolk, the judge of the probate court in Suffolk,

and the justices of the police court of the city of Boston shall be a counts^to exam-

board of accounts, three of whom shall constitute a quorum ; Avho shall ineaccounts,&e.

13*
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M)uuts*iu sTf
^^6et quarter yearly, and as much oftener as may be necessary, to ex-

foik. amine and allow bills of costs, accounts, and charges arising in said
R. S.i4,§§4i,

jjoiice court and in the maintenance and keeping of the prisoners jn» the
1843, 7, §1. jail of the county of Suffolk, and of other expenses and charges in
' 'ss >- keeping said jail and other places of confinement and punishment in

said city. They shall certify such accounts, charges, and expenses, as

are allowed by them, by an indorsement thereon addressed to the pub-
compensation lie oificer by whom the same are payable. They shall each receive

°^' three dollars a day while employed in the discharge of said duties.

Sheriffs to be
sworn and give
bond.
R. 8. 14, § 58.

1853, 69.

1859, 196.

vacancies in
office of, how
filled.

R. S. 14, §§ 56,
M, 63.

1856, 173, § 8.

may appoint
deputies.
R. S. 14, § 50.

bonds of, to be
annually exam-
ined by snpo-
rior court, &c.
R. S. 14, § 02.

1859, 196.

sureties of,

may be dis-

charged, when,
&c.
R. S. 14, § 61.

1859, 196.

penalty on,
for neglect to
give bond.
R. S. 14, § 03.

1859, 196.

bond of, may
be sued, &c.
R. S. 14, §§ 64,

65.

17 Mass. 567.

SHERIFFS.

Sect. 51. Every sheriif, before performing any official act by himself
or deputy, shall be sworn, and shall give to the treasurer of the common-
wealth such bond with sureties as the superior court shall direct and
approve, with condition that he shall faithfully perform his own duties

and be responsible for all his deputies.

Sect. 52. If a vacancy occurs in the oflfice of sheriff in any county,

the governor with the advice and consent of the council may appoint

and commission some person to fill the same, who shall hold his office

until another is elected and quahfied. Every sheriff so appointed and
qualified shall give immediate notice thereof to the several coroners of

his county.

Sect. 53. Each sheriff may appoint deputies, who before proceeding

to execute any process shall be sworn.
Sect. 54. The superior court shall once in each year examine into

the sufficiency of the official bonds given by the sherifis ; and if it ap-

pears that any such bond is insufficient, the court shall cause a record

thereof to be made by their clerk, give notice to the sherifi^, and require

him to give a new bond to the satisfaction of the court, within such time

as they order.

Sect. 55. When a surety upon the official bond of a sheriff, or the

heirs, executors, or administrators, of such surety, shall, in the county of

the sherift', petition the superior court to be discharged from the bond,

the court shall cause the sheriff to be served with an attested coj)y of

the petition, and shall require him to give new security, to the satisfac-

tion of the court, at such time as they order. Upon new security being

given, such surety, his heirs, executors, and administrators, shall be dis-

charged from further responsibility on the bond.

Sect. 56. If a sheriff neglects or refuses to give bond as required in

this chapter, he shall forfeit one hundred and fifty dollars for each

month's neglect, and the attorney-general shall prosecute for the same

;

and the supei'ior court shall forthwith certify the fact of such neglect or

refusal to the governor and council, and to the attorney-general. Unless

such sheriff satisfies the governor and council that there was reasonable

cause for such neglect, and gives security to their satisfaction within

twenty days after the date of such certificate, the governor with the

advice and consent of the council shall remove him from office.

Sect. 57. When the condition of the official bond of a sheriff is

broken, any person who has recovered judgment against the sheriff, his

executors, or administrators, for a cause or injury which constitutes a

breach of the condition of the bond, or has obtained an allowance of

his claim against the estate of the sheriff if settled as insolvent in the

probate court, may at his own expense institute and prosecute a suit

thereon in the name of the treasurer. The writ shall be indorsed by
the person for whose benefit the suit is instituted, or his attorney, and

like proceedings shall be had thereon as in a suit by a creditor on an

administration bond. The amount of such judgment or allowance, or

such part thereof as remains unsatisfied, with the interest due thereon,

shall be the sum for which execution shall be awarded.
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Sect. 58. Actions for the malfeasance or nonfeasance of a sheriff or Actions against

his deputies, maybe sued asrainst the executors or ailniinistrutors of
glJrviv^.'.

'^''' *''

such slieriti; in Uke manner as if the cause of action survived at common
|^\j^,-t^tj'j5f[;^

law.
.

Seecii. 127.

Sect. 59. The treasurer of the commonwealth shall deliver an at- Treasurer to

tested cojiy of the official bond of any sherift' to any person a])plying
o^sheriff'T'''^

and paying therefor ; and such copy shall be received as com])etent evi- ^oikIs.^
^^

dence in a case relating to the bond ; but if the execution of the bond " ' '^
'"

is disputed, the court may order the treasurer to bring the original into

court, for the purposes of the trial.

Sect. 60. A sheriff shall not be arrested upon mesne process or exe- Sheriffs not to

cution in a civil action. When judgment is rendered against him, ExSoifsto
either in his official or private capacity, for a sum of money, the execu- rim a|ainRt^^^

tion shall be issued against his goods, chattels, and lands, but not K.s'i4,"U'r".^4.

against his body.
_

lGray,5i,C0.

Sect. 61. If an execution issued against the goods, chattels, or liability of,

lands, of a person who is sheiiff, shair be returned not satisfied, the J^^J.™ fr^^i^Vu-''

creditor may file before the governor and council an attested copy of sati|fied. _

such execution and return, and give notice of such proceedings to the ' ' '
"^'

sheriff If the sheriff does not within thirty days after such notice pay

to the creditor the whole amount of his debt with reasonable costs of

the copies and notifications aforesaid, the governor with the advice of

the council shall remove him from office.

Sect. 62. When a sheriff is removed under the preceding section, "pon removal
„ , „ 1 • -1 , • • i 1 • 1 • 1 of, (ihas execu-

the clerk of the court from which any execution against him has issued, tion may issue

upon the return thereof unsatisfied, and after the appointment of another If^^f ^^^^

sheriff, shall make out alias executions in common form, as well against k. s. i4, § 70.

the body, as the goods, chattels, and lands, of the judgment debtor.

Sect. 63. Any default or misfeasance in office of a deputy-sheriff Defaults ofdep-

or jailer, after the death or resignation of the sheriff by whom he was
JJea'th, ic.', of

*^''

appointed, shall be adjudged a breach of the condition of the official ||"^|iff-

bond given by such sheriff. 7 Mass. '505.

*

Sect. 64. A sheriff or deputy-sheriff who appears in a court or be-
s^jpjf^!{,f(i^^fep.

fore a justice of the peace as attorney or counsel for any party in a suit, uty not'to act

or draws, makes, or fills up a writ, declaration, plea, or process for such
pen"ity!^'^^'

party, or Avith intent to procure himself to be employed in the collection k.s.h, §§79,80.
^,- V 1 •

, 1 • nj. ^1 £ 1 • 6 Pick. -isZ.

of a demand, or in any manner to make gain or profit thereirom, advises, see § so, and Ch,

counsels, or encourages any person, dh*ectly or indirectly, to commence i^, § 65.

a suit or process, shall forfeit fifty dollars.

Sect. 65. Sheriffs and their deputies shall serve and execute, within shall serve

their counties, all writs and precepts lawfully issued to them ; may serve serVe'wUer™'^'^

writs or other processes in cases wherein a county, city, town, parish, their towns,
^

religious society, or any school district, is a party or interested, notwith- &c!''

standing said officers are members of such corporations ; and may sum- :„™^^^ &cf^'^

mon and attend juries for assessing damages sustained by locating turn- n. s. 14, §§ 68,

pike roads and railroads, when not members of such corporations. 4 Pick. 405.

Sect. 66. They may serve by copy by them attested, all demands, may serve de-

notices, and citations, and their returns of service thereof shall be prima ^p"'}^' '^°"' ^^

facie evidence ; but this provision shall not exclude the service thereof

by other parties.

Sect. 67. They may require suitable aid in the execution of their may com-

office in a criminal case, or for the preservation of the peace, or for the ^;''g^
f]'*^ -3.

apprehending or securing of a person for a breach of the peace; and 1 Gray, 58.
^^

• ^i-i • T ® ^r. jy J. 1 See § SO.
may require like aid'm cases of escape or rescue of persons arrested see Ch. is, § 65,

upon civil process. and Ch. 163, § 10.

Sect. 68. They may execute precepts in their hands at the time of may serve

their removal from office ; and in case of a vacancy in the office of sher- Xniff's remo-

iff, every deputy in office under him, having a writ or precept in his
ji'^i^'" ^^ ffif

"'

hands at the time such vacancy happens, shall have the same authority,
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Sheriffs to at-

tend courts, &c.
1859, 257, § 3.

compensation
allowed to, in
each county.
1859, 25;, § 1.

sD tLQi
to render ao-

couut and pay
over money re-

ceived.
K. S. 14, § 90.

1859, 257, § 2.

to make re-

turn of money
received, &c.,
and attendance
on courts.
Penalty.
18t:5, 75, §§ 4, 5.

1850,31.

1857, 40.

1858, 4<), § 1.

1859, 257.

Secretary to
furnish Iilauks.

1843, 75, § 4.

1850, 31, § 2.

and shall be under the same obligation, to serve, execute, and return,

such Avrit or precept, as if the sherilF had continued in office.

Sect. 69. Sheriffs shall attend all courts in their respective counties,

and meetmgs of the county commissioners when so ordered by the

board.

Sect. 70. The sheriffs shall receive annual salaries payable quarterly

from the treasury of their respective counties, as follows : Of Barnsta-

ble, four hundred dollars ; of Berkshire, eight hundred dollars ; of Bris-

tol, one thousand dollars ; of Dukes County, two hundred doHars ; of

Essex, fifteen hundred dollars; of Franklin, seven hundred dollars; of

Hampden, eight hundred dollars ; of Hampshire, seven hundred dollars

;

of Middlesex, two thousand dollars; of Nantucket, two hundred and

fifty dollars ; of Norfolk, one thousand dollars ; of Plymouth, six hun-

dred dollars; of Suffolk, twenty-five hundred dollars; of Worcester,

eighteen hundred dollars.

Sect. 71. The sheriffs shall keep a true account of all fees and

moneys received by virtue of their offices, and annually on or before

the fifteenth day of December render to the treasurers of their counties

under oath a true account thereof; and at the same time pay over to

said treasurers all such moneys.
Sect. 72. They shall annually on or before the fifteenth day of Oc-

tober, return to the secretary of the commonwealth, under oath, a true

account of all moneys received by them from all sources by virtue of

their office, for the year ending the last day of the preceding month

;

designating the amount received from the county treasurer, and from

all other sources ; and specifying the amount received by them for fees

in civil and criminal processes ; with a statement of the number of days

they have attended upon a court of record and the county commission-

ers ; and upon more than one at the same time. If a sheriff neglects

to make such return he shall forfeit two hundred dollars.

Sect. 73. The secretary shall annually furnish the sheriffs of the

several counties with blank forms for the returns required by the pre-

ceding section, and shall lay said returns before the legislature.

CORONERS.

Coroners to be
sworn, &c.
K. S. 14, § 93.

bonds of, to

be examined by
superior court
R. S. 14, § 94.

1859, 19(").

Surety may be
discliarged.
K. S. 14, § 95.

1859, ^m.
See § 55.

Penalty for neg--

lectingto give
bonds.
Suits on coro-
ners' bonds.
K. S. 14, § 90.

when to serve
process.
R. 8.14, §§97, 98.

19 Pick. 339.

21 Pick. 535.

Sect. 74. Coroners, before entering upon the duties of their office,

shall be sworn and give bond in the manner required of sheriffs.

Sect. 75. The superior court shall once in each year examine into

the sufficiency of the official bonds given by the respective coroners

;

and if it appears that the bond of any coroner is insufficient, shall cause

a record thereof to be made by the clerk, give notice to such coroner,

and require him to give a new bond, to the satisfiiction of the court,

within snch time as they order.

Sect. 76. When a surety upon the official bond of a coroner, or the

heirs, executors, or administrators, of such surety, petition the superior

court in the county of the coroner to be discharged from such bond, like

proceedings shall be had thereon as are provided in case of a similar

petition by a surety on a sheriff's official bond.

Sect. 77. If a coroner neglects or refuses to give the bond required,

or if the condition of his bond is broken to the injury of any person,

he shall be hable to removal fi-om office, and be subject to like penalties

as sheriiS are in like cases ; and any person interested shall have reme-

dies upon the official bond of the coroner in like manner as is provided

in the case of official bonds given by sheriffs.

Sect. 78. Every coroner shall within his county, when the sheriff is

a party, serve and execute all writs and precepts, and perform all other

duties of the sheriff; and may serve and execute all such writs and pre-

cepts where any county, town, parish, religious society, or school dis-
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trict, is a party or interested, notwithstanding he is at the time a mem- i Met. sos.

ber of such corporation.
_

i Gray, 51.

Sect. 79. When the office of sheriff is vacant, the several coroners Coroner, when

of the county may perform all the duties required by law to be per- tfes of^^h?riff?"

formed bv the sheriff, until another sheriff is appointed or elected and k. s. u, § i)i>.

,.,,,*',,, 1 ^- J.X £• may require
qualified, and they have notice thereoi. aid, &c.

Sect. 80. Sections sixty-four and sixty-seven of this chapter shall
f^

^- 1^' §§ ~~'

apply to coroners as well as sheriffs.

COMMISSIONERS OF INSOLVENCT.

Sect. 81. Commissioners of insolvency before entering upon the commissioners

discharge of their duties shall be sworn. If a vacancy occurs in the be'sworlT— va^
office of commissioner of insolvency in any county, the governor with cancies in office

the advice and consent of the council shall appoint some person to fill ^lis^^iwf§^2^

the same, who shall hold his office until another is elected as provided is5o, 173, § s.

in chapter ten.

registers of deeds.

Sect. 82. The county of Berkshire is divided into three districts for Districts in

the registry of deeds, as follows : — Uerksiure.

The towns of Lenox, Pittsfield, Richmond, Stockbridge, Lee, T}t- Middle.

Ingham, Becket, Washington, Peru, Hinsdale, and Otis, constitute the
^^^lll^^^'

middle district, and the office thereof shall be kept in the town of Len- r. s. u, §§ no,

ox; the toAvns which lie north of the middle district constitute the j^7^}72.^^^'

northern district, and the office thereof shall be kept in the town of i^if^, 4.

Adams ; and the towns which lie south of the middle district consti- '

tute the southei-n district, and the office thereof shall be kept in the

town of Great Barrington.

Sect. 8.3. The county of Bristol is divided into two districts for the in Bristol,

registry of deeds, as follows :
—

The city of New Bedford, and the towns of Westport, Dartmouth, southern. \l^\ Clv.?3

and Fairhaven, constitute the southern district, and the office thereof
J^g^J^^Jg™*

shall be kept in New Bedford ; the other towns in said county consti-

tute the northern district, and the office thereof shall be kept in the
town of Taunton.

Sect. 84. The county of Middlesex is divided into two districts for in Middlesex. iCu Ol j^j^

the registry of deeds, as follows:—
The city of Lowell, and the towns of Dunstable, Tyngsborough, xorthem.

Dracut, Tewksbury, Billerica, Chelmsford, Carlisle, Wilmington, Little- ?^"*'ly™-

ton, and Westford, constitute the northern district, and the office thereof 1856^ ii6.

shall be kept in the court house in Lowell ; the other cities and towns
in said county constitute the southern district, and the office thereof
shall be kept in the city of Cambridge.

Sect. 85. Each of the other counties shall continue to have an office in other coun-

for the registry of deeds for such county in a shire town thereof. ^%_ 14^ 5 jo3_

Sect. 86. Every register of deeds shall be sworn before one or more Kejjister to be

of the county commissioners, or in the county of Suffolk before one ^0°™ °'^'^ ^'''^

or more of the aldermen of Boston, and under their direction respec- R. s. u, § 102.

tively shall give bond to the county for the faithful discharge of his

duty.

Sect. 87. In case of the death, resignation, or removal, of a register may bo ap-

of deeds, in the county of Suffolk the superior court, and in any other P*^;"!.'"'! j"

county the county commissioners at a meeting held at the place of their k.s. h, § 100,

next regular meeting, shall forthwith appoint on their records some suit-
^^^'^' ^^""

able person residing within tlie district to be register of deeds until the
vacancy is filled by a new election, as provided in chapter ten.

Sect. 88. When a register of deeds, upon presentment of the grand may be re-

jury, is found guilty of misconduct in discharging his official duties, or by °'°^'^«*-

20

cer-
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E. S. 14, § 105.

1859, 196.

Register must
reside where of-

fice is kept.
K. S. 14, § 103.

1837, ISO.

1855, 79.

Deeds, where
to be recorded.
K. S. 14, § 114.

R. S. 59, § 22.

1837, INi, §§ 1, 4.

1850, 254.

Special provis-
ion respectiug-
Barnstable.
R. S. 14, § 115.

Register to
keep book for
noting receipt
of deeds.
R. S. 59, § 23.

reason of infirmity of body or mind is incapable of rightly discharging

in person the duties of his office, the county commissioners, or in the

county of Suifolk the superior court, shall upon reasonable notice remove
him from office, and may order the books, papers, and other things be-

longing to the office, to be delivered to their clerk, or to a new register

when appointed or elected.

Sect. 89. Every register of deeds shall reside in the city or town
where the office of his registry is required to be, and shall there keep

all books, records, deeds, and papers, belonging to his office, and shall

have such office open to the public every day except Sundays and jiub-

lic holidays.

Sect. 90. Instruments required to be recorded in the registry of

deeds, shall be recorded in the registry of the county or district where
the estate lies, and in all things relating to the register or registry of

deeds, each district therefor shall be deemed to be a county.

Sect. 91. In the county of Barnstable, all records, deeds, and other

instruments, made in pursuance of chapter one hundred and eight of

the statutes of the year one thousand eight hundred and twenty-seven,

and chapter forty of the statutes of the year one thousand eight hun-

dred and twenty-eight, shall have the same effijct as the original recoi'ds

of such deeds and instruments in the registry of said county would
have had.

Sect. 92. Every register of deeds shall keep a book, each page of

which shall be divided into six columns, with titles or heads, in the fol-

lowing form :
—

Date of
reception.

Grantors. Grantees.
Town wliere the

lands lie.

To whom delivered,
after being recorded.

Fees received.

Deeds to be
noted therein
when received.

E. S. 59, § 24.

Manner of re-

cording' instru-
ments, &c.
1844, 101.

Certificate to be
made on deed
when recorded.
E. S. 59, § 25.

Form of index.
1845, 205, § 1.

Sect. 93. He shall enter in said book all deeds and instruments left

for record, and all copies left as cautions, in the order in which they are

received ; noting in the first column the day, hour, and minute, of recep-

tion, and the other particulars in the appropriate columns ; and every
instrument shall be considered as recorded at the time so noted.

Sect. 94. Every register shall record in a fair and legible hand-
writing or in print, and in continuous successive lines, upon the pages
of the record book, all instruments he is required to record ; and shall

note on the record, before attesting the same, all erasures and interlinea-

tions made therein.

Sect. 95. He shall certify upon every instrument recorded by him,

the time when it was received, the number of the book, and the page
where it is recorded.

Sect. 96. He shall keep two sets of indexes, each divided into five

columns, with titles or heads in one set as follows :

—

Date of reception.
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be entered at length and alphabetically in its appropriate index, and 1815, 205, § 2.

shall also, within a reasonable time after the same is recorded, affix to

such entry the number of the book and leaf or page where it is re-

corded.

Sect. 98. When the real estate of another person is sold or con- Provisions re-

veyed by a sherilf, coroner, constable, collector, or by any other authority ofnaml'of'*'^^

given by law, except in the cases mentioned in the following section, grantor of es-

the person who owned the estate and from whom it passes shall, for the by^horUTi^^c.

purposes of the two preceding sections, be considered as the grantor, if ^^-^'^^ ~^^^ § 3-

his name appears in the instrument; and if it does not so appear, 'the

grantor shall be entered as unknown, under the letter U.
Sect. 99. When a deed or other conveyance by executors, adminis- Deeds of execu-

trators, guardians, or persons acting under authority of an order of
^"^^^^^j^fjjj'/J}.^

court, or of a resolve of the legislature, is left for record, the register land, how in-

shall enter in the entry books and indexes of the grantors, the names of i|5\;7292, § 1.

the testators, intestates, wards, and persons, whose estates are conveyed,

wdien the same appear by such deeds, and also the names of such ex-

ecutors, administrators, guardians, or other persons. When a decree for

the partition of land, or commissioner's return thereon, is so left for

record, the register shall enter in the entry books and indexes of the

gi-antors and grantees the names of all the persons whose estates plainly

appear to be affected thereby.

Sect. 100. Every register of deeds shall annually on or before the Eeffistersto

fifteenth day of October, return to the secretary of the commonwealth
"'^f,^ ?o"ecrI-^

a statement of the whole number of deeds and other instruments re- tary, of number

corded by him during the year ending the last day of the preceding recordecir&c.^

month, the amount of fees received by him for recording deeds and j^™"
!,*Jj

.
j

other instruments ; the number of legal pages of records covered by the im, h-z.

registry of said deeds and insti'uments ; and the expenses of his office
J^gg'^gl

over and above what is paid by the county during the same time ; and
if a register omits or neglects to make such return, he shall forfeit fifty

dollars.

Sect. 101. The particulars required by the preceding section shall

be given in the following tabular form:—

No. of deeds
recorded.

No. of other
instruments.

Amount of fees

received for
deeds.

Amount received
for other instru-

ments.

No. of legal
pages cov-

ered.

„ „ _ Form of such
Expenses of office returns
above what is paid

jggg 24!, § 2.
by county. ' '

"

Sect. 102. The secretary shall annually prepare and lay before the Abstract to be

legislature an abstract of the returns made to him under the two pre-
JsJature?*^^

^*^°'

ceding sections. i.sao, 241, § 3;^

Sect. 10.3. There shall be made within the first six months of each copies of incfex-

year, or within such further time durinsr the year as the commissioners ^"^ t° ^e made•'', i-i n ^ 1 • ^ annually, with
or aldermen think proper, at the expense 01 the several counties, by surnames as-

competent persons employed by the county commissioners, or in the
bet?caiiyf&c^

county of Suffolk by the aldemien of Boston, copies of the indexes to isso, 292,'§2.

the instruments recorded in their respective counties during the pre- 1557^' 277.

ceding year, in which the grantors and grantees shall respectively be
assoited into distinct lists by their respective surnames, arranged in such
lists in the order in which the deeds and other conveyances to which
they refer are left for record, and such lists shall be placed in alphabet-
ical order. The commissioners and aldermen may cause the Christian
names of the grantors and gi-antees, as well as their surnames, to be ar-

ranged in alphabetical order in such lists, when in their opinion refer-

ences to the records will be facilitated thereby. Such copies shall in
other respects be in the fomi required for the indexes to the records.

Sect. 104. When they deem it expedient they may cause copies of ^^^^es^or^'w
the indexes, or new indexes, to the records existing in the registries of indexes, may be



156 TOWNS AND CITIES. [Chap. 18.

made and print- deeds in their respective counties, or of any part thereof, to be made by
1856°292^§'§3''4. ^onie Competent person at the charge of their respective counties, upon

such plan, and in such manner, as will in their judgment best facilitate

references to the records ; and may cause the copies of indexes, or new
indexes, to be printed at the charge of their respective counties, for sale

at a price not less than the cost of printing, paper, and binding.

TITLE VII.

OF TOWNS AND CITIES,

Chapter 18.— Of the Powers of Towns, and the Election, Qualification, and

Duties, of Town Officers.

Chapter 19.— Of certain Powers and Duties of Cities.

Chapter 20.— Of the Census.

Chapter 21.— Of the Registry and Return of Births, Marriages, and Deaths.

Chapter 22. — Of Workhouses and Almshouses.

Chapter 23.— Of Watch and Ward.

Chapter 24. — Of Fires and Fire Departments.

Chapter 25.— Of Fences and Fence Viewers, Pounds, and Field Drivers.

CHAPTER 18.

OF THE POWERS OF TOWNS, AND THE ELECTION, QUALIFICATION, AND
DUTIES, OF TOWN OFFICERS.

powers and duties of towns.
Section

1. Towns, to be bodies corporate as hereto-

fore.

2. Bounds of towns.
3. Perambulations and renewal of boundaries,
every five years.

4. Notice ofperambulation to adjoining towns.
Penalty for neglect to give notijce.

5. Monuments to be erected, except, &c.

C. Perambulations of towns adjoining other

states.

7. Penalty for neglect of selectmen.

8. Towns may sue and be sued, <fec.

9. may hold property, make contracts, &c.

10. may grant money for certain purposes.

11. may make by-laws, and afiBx penalties.

12. Penalties, how recovered.

13. Towns may provide that a duty imposed in

a by-law may be done by an officer, &c.

14. By-laws to be approved by superior court.

15. to bind all persons in the town.
Ifi. to be published.

17. Towns to provide book-case, for books, &c.,

received from state.

18. Recognizances by towns, how entered into.

meetings.
Section
19. Qualifications of voters in town affairs.

20. Annual and other meetings may be ad-

journed.

21. Warrants shall issue for all meetings—
may include two or more meetings.

22. Contents of the warrant, &c.

23. If selectmen refuse, meeting may be called

by a justice of the peace.

24. If major part of selectmen die, resign, &c.,

the rest may call meetings.

moderators.

25. At certain meetings, moderator to be cho-

sen.

26. During election of moderator, town clerk

to preside, &c.

27. Moderator's powers and duties.

28. No person shall speak without leave of

the moderator, &c.

29. Penalty for disorderly conduct in meet-
ings.

30. on moderator or other presiding officer

for reading, &c., ballots, before the poll is

closed.
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election and appointment of town
officers.

Section
31. Town officers to be chosen. Town clerk,

&c. Officers to be sworn.

32. Certain officers to be chosen by ballot.

33. If person elected constable does not accept,

new choice to be made.

34. Penalty for neglecting- to choose selectmen,

&c.

35. Meetings may be called by part of a board

of selectmen, in certain cases.

30. County commissioners may appoint assess-

ors in certain cases.

37. Officers to be appointed by selectmen.—

Sealers of weights and measures, &c.

38. Selectmen may appoint police officers.

39. Town clerks, to give notice to persons elect-

ed, that they be sworn, &c.

40. Penalty for not taking the oath of office.

41. To^v^l offices vacated by removal from town.

42. Selectmen to appoint a temporary treas-

urer and collector.

43. Vacancies in town offices may be filled by
a now choice.

44. Exemption from liability to hold town of-

fices.
CLERK.

45. Town clerk shall record all votes.

46. administer oaths, and make record of

their administration.

47. Town clerk pro tern., when chosen.

48. In case of death, &c., the selectmen may
appoint a clerk, &c.

SELECTMEN.

49. Penalty for selectmen acting, if not under

oath.

50. Selectmen to be assessors and overseers of

the poor, in case, &c.

ASSESSORS of TAXES.

51. Assessors' oath.

52. Assistant-assessors, to be sworn.

53. Penalty on assessor neglecting to take

oath.
TREASURER.

54. Town treasurer's duty. To give bond.

55. may sue on bonds, &c., to his predeces-

sors— to prosecute for all forfeitures, ex-

cept, &c.

56. to prosecute for trespasses on public

property.

Section
57. Town treasurer may be collector of taxes.

58. power and duty as collector.

59. to render accounts annually— compen-
sation of.

CONSTABLES. .

60. Penalty for refusing to serve as constable,

&c.

61. Constables who give bonds may serve civil

processes in certain cases.

62. Time of filing bond to be noted. Remedies
to parties injured by breaches of the bond,

&c.

63. Constables may serve writs and processes

where their towns, &c., are parties.

64. may serve certain demands and notices.

65. may require aid — not to act as counsel,

&c.

66. shall execute warrants of selectmen.

67. to complain of breaches of certain laws.

68. may convey persons and property taken,

to the jail, &c., out of their town.

69. may serve warrants, in certain cases, in

any place in commonwealth.
70. may serve process in unincorporated

places, annexed.

COLLECTORS OF TAXES.

71. Constables to be collectors of taxes when,
&c.

72. to give bond.

73. Town may give collector certain powers of

treasurer in collecting taxes.

SURVEYORS OF HIGHWAYS.

74. Penalty for refusing to serve as surveyor

of highways.
75. Penalty on surveyors for neglect of duty.

76. Surveyors shall be liable to towns for such
deficiencies, in case, &c.

DISTRICTS.

77. Districts to have the powers of towns
given by this chapter.

78. Provisions for the district of Marshpee.

ABUSE OF CORPORATE POWERS.

79. Towns, how restrained from illegal appro-

priations of money, &c.

FINES AND FORFEITURES.

80. Fines and forfeitures.

POWERS AXD DUTIES OF TOWNS.

Towns to be
bodies corpo-
rate.

R. S. 15, § 8.

13 Mass. KKJ.

Town lilies.

R. S. 15, § 1.

Perambulation
of town lines.

Section 1. Towns shall continue to be bodies corporate with all the

powers heretofore exercised by them, and subject to all the duties to

which they have heretofore been subject.

Sect. 2. Tlie boundary lines of towns shall remain as now estabhshed.

Sect. 3. There shall be a perambulation of town lines, and they shall

be run and the marks renewed, once in every five years, by two or more
of the selectmen of each town, or such substitutes as they in writing

^[^['(^(l^'l]^'

appoint for that purpose. After every such renewal the proceedings

shall be recorded in the records of the respective towns.
Sect. 4. Previously to a perambulation, the selectmen of the most

ancient of the contiguous towns shall give ten days' notice, in writing,

to the selectmen of the adjoining town, of the time and place of meet-
ing for such perambulation ; and selectmen who neglect to give such
notice or to attend either personally or by their substitutes, shall sever-

ally forfeit twenty dollars, to be recovered on complaint to the use of
14

notice of to
adjoining
to«ai8.
penalty for

neglect.
R. S. 15, § 3.

1839, 135.
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the commonwealth, or by action of tort to the use of the town whose
selectmen perform their duty.

Monuments Sect. 5. The Selectmen of the contiguous towns shall erect at the

cxcept'^&c'^'^'
joint and equal expense of such towns, permanent monuments to designate

n. s. 15, § i. their respective boundary lines at every angle thereof, except where
such lines are bounded by the ocean or some permanent stream of water.

The monuments shall be of stone, well set in and at least four feet high

from the surface of the ground ; and the initial letter of the respective

names of such contiguous towns shall be plainly and legibly cut thereon

;

but it shall not be necessary to erect a new monument in a place where
a permanent stone monument two feet in height above the surfoce of the

ground already exists.

Perambulations Sect, 6. The Selectmen of towns bordering on another state, where
oftowns arijoiu-

^]^g jjj-,gg between the states are settled and established, shall once in

K. s. 15, § 0. every hve years give notice to the selectmen or other proper municipal

officers of such towns in the other state as adjoin their towns, of their

uitention to perambulate the hues between their adjoining towns.

Where such state hues are in dispute, the perambulations shall be made
once in every five years after the lines are settled and established. If

such notice and proposal are accepted by the officers to Avhom they are

made, a perambulation shall be made in the same manner as between
towns in this state. No boundary erected by authority of this state

and an adjoining state, shall be removed by such selectmen or other

municipal officers.

Penalty for neg- Sect. 7. A selectman who refuses or neglects to perfonn any duty

R*'s 15 §§ 4 5 required of him by the thi-ee preceding sections, shall forfeit twenty dol-
6,'?.

" ' '
' lars to the use of the commonwealth.

Towns may sue Sect. 8. Towns may in their corporate capacity sue and be sued by
and be sued, &c. the name of the town, and may appoint all necessary agents and attor-

i^ket. 473.
' neys in that behalf.

may hold pro- Sect. 9. They may hold real estate for the public use of the inhabit-
perty^make^ ants, and may convey the same, either by a vote of the inhabitants or

R. s. 15, § n.' by a deed of their committee or agent ; may hold personal estate for the

li^Massi^w. public use of the inhabitants, and alienate and dispose of the same by
2~Pick. 351, 352. yote or other\vise ; may holcl real and personal estate in trust for the

support of schools and for the promotion of education within the limits

of the town ; may make contracts necessary and convenient for the

exercise of their corporate powers ; and may make orders for the dis-

may grant posal or use of their corporate property as they may judge necessary or

n^T^h i'>
expedient for the interest of the inhabitants.

ic; 23, '§ 9 ; "24, Sect. 10. They may, at legal meetings, grant and vote such sums as

p46 M'fsifl.x they judge necessary for the following purposes:—
i8:?8,'38.

'

For the support of town schools

;

i3^Ma8's'.'2:2. For the relief, support, maintenance, and emplojTnent, of the poor;
t' Pick. 101. For laying out, discontinuing, making, altering, and repairing, high-

19 Pick! 485! ways and town ways, and for labor and materials to be used thereon

;

23 Pic^Ti' For procuring the writing and pubhshing of their town histories
;

3 Met. ii>3.' For burial grounds

;

3'chJs^h. 530. For encouraging the destruction of noxious animals
;

10 Cush. 252. For all other necessary charges arising therein
;

*nw/makeby- Sect. 11. They may make such necessary orders and by-laws, not

• ^'^Sties^
^^^ repugnant to the laws of the state, for directing and managing the pru-

ii."s. 15, § 13. dential affiiirs, preserving the peace and good order, and maintaining the

:mek.'4fi2. internal police thereof, as they may judge most conducive to the welfare

'iMet.'i3o7 of the town; and may affix penalties for breaches of such orders and

2 culh! 5l;2! bylaws not exceeding twenty dollars for one offence.

I'enaities, how Sect. 12. All penalties for breaches of the orders and by-laws of a
ricwoijd

^^ town may be recovered on complaint before a police court or a justice

See ch. '122,
' of the peace, and shall inure to the town, or to such uses as the town

^
^^' may direct.
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Sect. 13. When a town in a by-law imposes a duty an<l affixes a puties imposod

penalty for refusal or neglect to perform the same, they may therein ])ro- peribimL'd;
'"'^^

vide that in case of such refusal or neglect the duty may be performed i'='55, 267.

by officers therein named, at tlie expense of the party liable to perform

the same, and such expense may be recovered of him by the town in

an action of contract in the name of the treasurer, but the amount
recovered shall not exceed the penalty fixed in 'the by-law.

Sect. 14. Before any by-law takes effiict, it shall be approved by By-laws to be

the superior court, or in vacation by a justice thereof, and shall with ponw court
^"^

such approval be entered and recorded in the office of the clerk of i^- S- is, § i3.

the courts in the county where the town is situated, or in the county ilss' 222, §§ i, 2.

of Suffolk in the office of the clerk of the superior court for civil li^sr, 82.

, .
J- 1859, 196.

business. 2 Cush. .335.

Sect. 15. Such by-laws shall be binding upon all persons coming to bind all

within the limits of the town, as well as upon the inhabitants thereof Fowu.'^^
^"

Sect. 16. All by-laws made by a town shall be published in one or f\^'u\V'^'
more newspapers printed in the county where the town is situated. 2 Cusii. 576.

Sect. 17. Each town shall provide at its own expense some suitable
iiJi°ed''

^"^'

cabinet or book-case for the safe preservation of such books, reports, and k. s. is, §15.

laws, as they receive fi-om the commonwealth, and for every month's Si^™boo°k^case,

neglect shall forfeit ten dollars to the use of the commonwealth. fc ,„„ „
o 10 TTTi ^ • • 1 ^ ^ • ^ • .1 ]><58, 106, §§ 1,2.
Sect. lo. When a town is required to enter into a recognizance, the Kecognizances

selectmen may by an order or vote authorize any person to enter into \l s*""% 88
the recognizance in the name and behalf of the town, and it shall be S9. Act of

binding "like any other contract made by such town. No surety shall
^™^"'^^'^*'

^
*•

be required in such recognizance.

meetings.

Sect. 19. Every male citizen of twenty-one years of age and upwards, Qualifications

(except paupers, persons under guardianship, and persons excluded by towu^iXks.
articles twenty and twenty-three of the amendments to the constitution,) Amend, const,

who has resided within the state one year, and within the town in which K.*s.%f§ 17!

he claims a right to vote six months, next preceding a meeting for the'
5^jfet'^i'p^29<=!

transaction of towm affairs, and who has paid by himself, or his parent, 591. ' ~' '"

master, or guardian, a state or county tax, which within two years next ' ^'^^^^ ^^^

preceding such meeting has been assessed upon him in any town ; and
every citizen who is by law exempted from taxation, and in all other
respects qualified as aforesaid, shall have a right to vote at such town
meetings, upon all questions concerning toAvn affairs; and no other
person shall be entitled to vote at such meeting.

Sect. 20. The annual meeting of each town shall be held in Feb- ot™" meetings.

ruary, March, or A])ril ; and other meetings at such times as the select-
•o™uw}'^

^'^'

men may order. Meetings maybe adjourned from time to time, and k.s. Is, §§18,25.

to any place within the town. if^/^^^2^-,^
,^

Sect. 21. Every town meeting shall be held in pursuance of a war- issue for all

rant under the hands of the selectmen, directed to the constables or "may fmiude
some other persons appointed by the selectmen for that purpose, who

mlet^u™"'*^
shall forthwith notify such meeting in the manner prescribed by the by- R. s.'i5,*'§§ 19,

laws or a vote of the town. The selectmen may by the same warrant lo'jiass. 105.
call two or more distinct town meetings for distinct pui-j)oses. i3 PickVsoG.'

Sect. 22. The warrant shall express the time and place of the meet- ]r^cu*sb.*2k
ing, and the subjects to be there acted upon; the selectmen shall insert

^""Jaat^tc
therein all subjects which may, in writing, be requested of them by any Kf&™i5,'§§''2i,

ten or more voters of the town, and nothing acted upon shall have a legal fcush. 496.
operation, unless the subject matter thereof is contained in the war^iint. n Cush. 298,

Sect. 23. If the selectmen unreasonably refuse to call a meeting, any 3'G'ray,526.
justice of the peace of the county, upon the apjilication of ten orinore y selectmen re.

legal voters of the town, may call such meeting by a warrant under his may'blJ'^^aiilli
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by a justice of
the peace.
K. S. 15, § 23.

If major part of
selectmen die,

&c., the rest
may call meet-
ings.
K. S. 15, § 24.

Moderators,
how chosen.
R. S. 15, § 20.

during elec-

tion, town clerk
to preside, &c.
R. S. 15, § 27.

9 Mass. 2(32.

powers and
duties.

R. S.15, §§28,
32.

no person to
speak without
leave of, &c.
R. S. 15, § 29.

Penalty for dis-

orderly conduct
in meeting's.
R. S. 15, § 30.

16 Mass. 3S5.

on modera-
tor, &c., for
reading, <&c.,

ballots, before
poll is closed.
R. S. 15, § 31.

hand directed to the constables of the town, if any, otherwise to any of

the persons applying therefor, directing them to summon the inhabitants

qualified to vote in town aflairs to assemble at the time and place and
for the purposes expressed in the warrant.

Sect. 24. If by reason of death, resignation, or removal from town,

a major part of the selectmen thereof originally chosen vacate their office,

those who remain in office may call a town meeting.

MODERATORS.

Sect. 25. At every town meeting, except for the election of national,

state, district, and county officers, a moderator shall first be chosen.

Sect. 26. During the election of a moderator, the town clerk if

pi^esent shall preside ; if he is absent or there is no town clerk, the

selectmen shall preside ; and the town clerk and selectmen respectively

shall in such case have the powers and jDerform the duties of a mod-
erator.

Sect. 27. The moderator shall preside in the meeting, may in open
meeting administer the oaths of office to any town officer chosen thereat,

shall regulate the business and proceedings of the meeting, decide all

questions of order, and make public declaration of all votes passed.

When a vote so declared by him is immediately upon such declaration

questioned by seven or more of the voters present, he shall make the

vote certain by polling the voters or dividing the meeting, unless the

town has by a previous vote or their by-laws otherwise provided.

Sect. 28. No person shall speak in the meeting without leave of the

moderator, nor while another person is s^^eaking by his permission ; and
all persons shall at his request be silent.

Sect. 29. If a person behaves in a disorderly manner, and after

notice from the moderator persists therein, the moderator may order

him to withdraw from the meeting ; and, on his refusal, may order the

constables or any other persons to take him from the meeting and con-

fine him in some convenient place until the meeting is adjourned. The
person so refusing to withdraw shall for such offence forfeit a sum not
exceeding twenty dollars.

Sect. 30. A moderator or other presiding officer who at a town
meeting, before the poll is closed and without the consent of the voter,

reads, examines, or permits to be read or examined, the names written

on such voter's ballot, with a view to ascertain the candidate voted for

by him, shall forfeit a sum not exceeding fifty dollars.

Town officers to
be chosen.
R. S. 15, § 33.

U.S. 19, § 16.

1S58, 164.

Town clerk.

Selectmen.

Assessors.
(i Met. 498.

Overseers of
the poor.
Treasurer.
Surveyors of
highways.
Constables and
collectors.

Field drivers.

Fence viewers.

Surveyors of

ELECTIONS" AND APPOINTMENT OP TOWN OFFICERS.

Sect. 31. At the annual meeting every town shall choose from the

inhabitants thereof, the following town officers, who shall serve during
the year, and until others are chosen and qualified in their stead :

—
A town clerk, Avho if present shall be forthwith sworn, either by the

moderator or a justice of the peace
;

Three, five, seven, or nine selectmen
;

Three or more assessors, and, if the town deems it expedient, three or

more assistant-assessors

;

Three or more overseers of the poor

;

A town treasurer;

One or more surveyors of highways

;

Constables, who shall also be collectors of taxes unless other persons
are*specially chosen collectors

;

Field drivers
;

Two or more fence viewers
;

One or more surveyors of lumber ; except that surveyors of lumber
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shall not be so chosen in towns included in the district estahlished by lumber,

chajiter forty-nine, section one hundred twenty-[six] [one^ :

^^'-'' *-*•

Measurers of wood and bark, unless the town authorizes the selectmen Measurers of

to appoint them ; and ^°°'^' '^«-

All other usual town officers. other officers.

All the town officers designated by name in this section shall be Officers to be
Kworii.

sworn.

Sect. 32. The election of town clerks, selectmen, assessors, treasurer, certain officers

constables, and the moderator of the meetings held for the choice of
baUot?''"*^''"

^^

town officers, shall be by written ballots; and the election of all other k.s. is, §34.

town officers in such mode as the meeting determines, except in cases T^ray'M'.
otherwise provided by law.

Sect. 33, Every person chosen constable shall, if present, forthwith ifiiorsoneiect-

declare his acceptance or refusal of the office. If he does not acceijt,
f/' '^""^l"'^?? +

the town shall proceed to a new election until some one accepts the R. s. 15, § or.

office and takes the oath.

Sect. 34. A town which neglects to make choice of selectmen or Penalty for not

assessors shall forfeit to the use of the commonwealth a sum not exceed- ^\°f '^J^?/

select-

ing five hundred nor less than one hundred dollars, as the county com- k. s'. 15, § 35.

missioners shall order.

Sect, 35. If a town, at the annual meeting, fails to elect a full board Town meet-

of selectmen, or if any of the persons chosen refuse to act or omit to he "n^XVtaiu cases!

qualified according to law, the selectmen or selectman chosen and quali- issa, s.

fied may sign warrants for town meetings until a full board is elected.

Sect. 36. If a town neglects to choose selectmen or assessors, or if County com-

the persons chosen do not accept the trust, or having accepted it shall
,"ppoiu"asseTs"-^

not ])erform the duties, the county commissioners may appoint three or ors in certaia

more suitable persons within the county, to be assessors of taxes for k.^s!'i5, §§ 30,

such town ; who shall have the powers, perform the duties, and receive '^'^•

the compensation, of assessors chosen by a town.
Sect. 37. The selectmen of each town shall annually in March or Town oirioers

April, appoint the following town officers, unless the inhabitants at their geiectmen
''^

annual meeting choose them :
— k. s. 15, § 3s.

One sealer of weights and measures, and as many more as the inhab- 13.
^' ^^' ^^ ^~'

itants at their annual meeting determine, and they may also appoint a Scaler of

/•i-'i Til 1^ J. j_- weights and
ganger 01 liquid measures ; and the selectmen may at any time remove measures, ic.

such sealers or gangers, and appoint others in their places
;

One measurer of wood and bark, and as many more as the inhabitants Measurers of

at their annual meeting determine
;

-vfood and bark.

And in every town which has town scales for the weighing of hay, Superintendeut

one or more persons to have the superintendence thereof. °^ hay-scaies.

Sect. 38. They may at any time appoint police officers, with all or Selectmen may
any of the powers of constables except the power of serving and exe-

officers!

''°^''^^

cuting civil process, who shall hold their offices during the pleasure of i«5ii ie2.

the selectmen by whom they are appointed. '^'' '

Sect. 39. After the election or appointment of town officers who are Town clerks, to

required to take an oath of office, the town clerk shall forthwith make porsoiil^eiectcii,

out a list, containing the names of all such persons not sworn by the t'lat they may

moderator, and a designation of the offices to which they are chosen, u. sri5"§:.'.K'

and deliver the same with his warrant to a constable, requiring him *: ^j;^^'
^|J-

within three days to summon each of such ]iersons to appear and take
tlie oath of office before the town clerk within seven days after such
notice ; and the constable shall within seven days make return of the
warrant to the town clerk.

Sect. 40. If a person so chosen and summoned, who is not exempt by Penalty for not

law from holding the office to which he is elected, shall not within seven
of'office.'"^

°**^

days take the oath of office before the town clerk, or before a justice of «• S- 15;§40.

the peace, and file with the town clerk a certificate thereof under the
'^ ^''*^' ^^^'

hand of such justice, he shall, unless the office to which he is chosen is

14* 21
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Offices vacated
by removal
from town.
R. S. 15, § 41.

1 Pick. 129.

Selectmen to
appoint tem-
porary treas-
urer and col-

lector, when,
&c.
1838, 43.

1 Met. 524.

4 Gray, 253.

Vacancies in

town offices,

how filled.

K. S. 15, § 42.

1855, 8.

Exemption
from liability to
hold town of-

fices.

R. S. 15, §§ 43,

69.

K. S. 18, § 17.

that of constable or some other for which a different penalty is provid-

ed, forfeit five dollars.

Sect. 41. A person removing from the town in which he holds a town
office, thereby vacates such office.

Sect. 42. When the office of treasurer or collector of taxes is vacant

by reason of death, removal, or other cause, or when the treasurer or

collector is prevented from performing the duties of his office, the select-

men of the town may by writing under their hands appoint a treasurer

or collector pro tempore^ who shall be sworn and give bonds in like

manner as treasurers and collectors chosen by towns, and hold his office

until another is chosen.

Sect. 43. When a vacancy occurs in a town office by reason of the

non-acceptance, death, removal, insanity, or other disability, of a person

chosen thereto, or by reason of a failure to elect, the town may fill such

vacancy by a new choice at any legal meeting.

Sect. 44. No person shall be obliged to serve in the same town
office two years successively; and no person in commission for any
office of this state or of the United States, or who is a minister of the

gospel, or a member of the council, senate, or house of representatives,

or an engineman or member of a fire department, or who has been a

constable or collector of taxes of a town within seven years next pre-

ceding, shall be obhged to accept the office of constable.

Clerk to record
all votes.
R. S. 15, § 44.

13 Pick. 305.

to administer
oaths a'.ul make
record therof.
R. S. 15, § 45.

Town clerk pro
tern., when cho-
sen.
R.S. 15, §49.

When select-

men may ap-
point town
clerk, &c.
R. S. 15, §§ 50,

Si.

CLERK.

Sect. 45. The town clerk shall record all votes passed at the meet-

ing at which he is elected, and at the other meetings held during his

continuance in office.

Sect. 46. He shall administer the oaths of office to all town officers

who appear before him for that purpose, and shall make a record

thereof, and of oaths of office taken before justices of the peace, of

which certificates are filed.

Sect. 47. When at a town meeting there is a vacancy in the office

of town clerk, or he is not present, the selectmen shall call upon the

qualified voters present to elect a clerk pro tempore, in like manner as

town clerks are chosen. The selectmen shall sort and count the votes

and declare the election of such clerk, who shall be sworn to discharge

the duties of said office at such meeting; and be subject to like penal-

ties for not discharging them as town clerks are for neglect of the like

duties.

Sect. 48. When other duties than those mentioned in the preceding

section are required to be performed by the town clerk, and by reason

of death, removal, or other cause, there is a vacancy in such office, or

such clerk is prevented from performing such duties, the selectmen may
in writing under their hands appoint a clerk for the perfomiance thereof,

who shall be sworn, and immediately after entei-ing upon the duties of

his office make a record of such election or appointment.

Penalty for se-

lectmen acting
if not under
oath.
R. S. 15, § 54.

Selectmen to be
assessors, &c.,
in case, &c.
R. S. 15, §§ 52,
53.

SELECTMEN.

Sect. 49. Every person elected selectman, who enters upon the per-

formance of his duties before taking the oath of office, shall forfeit for

each offence a sum not exceeding one hundred dollars.

Sect. 50. The selectmen shall be assessors of taxes and overseers of

the poor in towns where other persons are not specially chosen to those

offices, and when acting as assessors they shall take the oath required of

assessors.
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ASSESSORS OF TAXES.

Sect. 51. The assessors' oath of office shall be in substance as fol-

lows :
—

You, being cliosen assessors, [or an assessor,] for the town of for the Assessors'

year ensuing, do swear that you will impartially, according to your best skill and judg- *>ath.

ment, assess and apportion all such taxes as you are during that time directed to assess, ^* ^^' ^ ^^"

and that you wQl faithfully discharge all other duties of said office.

Sect. 52. Assistant-assessors, when chosen, shall be sworn, and shall Assistant-as-

in their respective wards or districts assist the assessoi's in taking a list
s'^'^sors, to be

of the ratable polls, in estimating the value of the real and personal k. s. is, § 56.

estate in said wards or districts, and in making out lists of jiersons

,
qualified to vote at elections.

Sect. 53. If a person chosen assessor, having notice of his election, penalty on as-

neglects to take the oath of office, he shall forfeit a sum not exceeding sessor no-^iect^

nn^ J ^^
• ® ing to take Oath.

fifty dollars. K. s. in, § 57.

TREASURER.

Sect. 54. The town treasurer shall give bond in such sum as the Town troasur-

selectmen require, with sureties to their satisfaction, for the fiiithful dis- k's"i5'«58
charge of the duties of his office; shall receive and take charge of all <'Cu8h.'2a9.

*

suras of money belonging to his town, and pay over and account for ^^ ^"^'^' ^^~'

the same according to the order of such town or the officers thereof
duly authorized in that behalf

Sect. 55. He may in his own name and official capacity prosecute to bring- suit,

suits upon bonds, notes, or other securities, given to him or his prede- ^^-^ prosecute
cessors in office, and where no other provision is specially made, shall for forfeitures,

prosecute for all fines and forfeitures which inure to his town or the R^'s!'i'5f§§ 59

poor thereof. 6.3.

Sect. 56. He shall prosecute for trespasses committed on any public for trespasses

building or enclosure belonging to his town ; and when a public build- gJ^^T"'^^'^
p^°p-

ing is owned partly by the town and partly by the county, such prose- R. s. h, §54.

cution may be made either by the town or county treasurer, whichever ^^" *'" ^^' *
*'^'

shall first institute the same.
Sect. 57. A town may at any meeting appoint its treasurer col- may be col-

lector of taxes ; and he may appoint deputies, who shall give such bonds «"*§ '15^ ^t^o^'
for the faithful discharge of their duty, as tlae selectmen think proper, s Met. 162.

Such collector and deputies shall have the same powers as are vested in

collectors of taxes.

Sect. 58. A treasurer so appointed collector, may issue his warrant power and du-

to the sheriff of the county, or his deputy, or to any constable of the ^ |^
is^'s of

''

town, directing them to distrain the property or take the body of any
person who is delinquent in the payment of taxes, and to proceed in

like manner as collectors are required to do in like cases.

Sect. 59. The treasurer shall annually render a true account of all to account an.

his receipts and payments, and other official doings, to the town, and j" g^^jg ftli
shall receive such compensation for his services as the town may deter- 65".

mine.

constables.

Sect. 60. A person chosen to the office of constable, able to perform Penalty for re-

the duties thereof and not exempt, who refuses to take the oath and to asloustabTer''
serve in such office, shall forfeit twenty dollars. If he is present in town &c.

meeting and declares his refusal or neglects for seven days after being J|-
S- 15> §§ 66,

summoned to take the oath of office or to pay such fine, he shall be
prosecuted therefor by the treasurer.

Sect. 61. Any constable who gives to the inhabitants of the town ^Tbon^dfi^y'
for which he is chosen, a bond with sureties in a sum not less than five eervp ci^''^o-

hundred dollars to the satisfaction of the selectmen, with condition for cases?
^^
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: 1847, 98, § 2. the faithful performance of his duties in the sei'vice of all civil processes

ia^Me^t'aol.^'"' comniitted to him, and causes the same, with the approval of the select-

2 Gray, 209. meu indorsed thereon, to be filed in the office of the town clerk, may,
within his town, serve any writ or other process in a personal action in

which the damages are not laid at a greater sum than one hundred dollars,

and any j^rocess in replevin in which the subject matter does not exceed
in value one hundred dollars, and any writ or other process under the

provisions of chapter one hundred and thirty-seven ; and no constable

,r,:' M nv- shall serve any process in a civil action until he gives such bond.
Time of fiiu|g Sect. 62. The town clerk shall note upon every bond given by a

eci.^'^iiemedles constable the time when the same was filed. Any person injured by a
on bond, &c. breach of the condition of such bond, may at his own exj^ense institiite

3*
'''

' '
' a suit thereon in the name of the town, and like proceedings shall be»

1851, 94, §§ 2, 3. l^r^^[ g^g jj^ ^ g^j^; j^y Q^ creditor on an administration bond. The writ

shall be indorsed by the persons for whose benefit the suit is brought,

and if neither of them is an inhabitant of this state, it shall also be in-

dorsed by some other responsible indorser residing in this state. If

judgment is for the defendants, execution shall issue for costs against

the indorsers, as if they were plaintiffs of record.

Constables may Sect. 63. Constables may serve such writs and processes as are de-

writs 'ac*'"'^
scribed in section sixty-one, and warrants and other processes in crimi-

R. s.'io, § 72. nal cases, although their town, parish, religious society, or school district,

is a party or interested.

luay serve cer- Sect. 64. They may serve by copy by them attested, all demands,

andnotice"?'' notices, and citations, and their returns of service thereof shall be pri-

ma facie evidence ; but this provision shall not exclude the service there-

of by other parties,

may require Sect. 65. They may, like sheriffs, require aid in the execution of their

as'couTsei°&c*
<^^^^ties. They shall not appear in court or before a justice of the peace as

11. s. 14, §§ 72," attorney or counsel for any party. The provisions of sections sixty-four

ii.' s"'i5, § 77. ^^^ sixty-seven of chapter seventeen shall apply to constables.
Pick. 483. Sect. 66. They shall serve all warrants and other processes, lawfully
to GXCClltC • -t • 1^ • rt •

warrants of se- directed to them by the selectmen of their town, for notifying town

k'^s^is' « 70 meetings or for other purposes.

to compiiiia of Sect. 67. They shall take due notice of and prosecute all violations

taiif iaw8.°*
'^'^'^ of t^6 Isiws respecting the observance of the Lord's day, to prevent pro-

K. s. 15, § 76. fane swearing, and against gaming.
may convey Sect. 68. A coustablc in tlic exccution of a warrant or writ directed

to jan^&a.^out to him, may convey beyond the limits of his town, prisoners and prop-
of their town, ei'tv ill liis custodv uiider such process, either to the iustice who issued

''^
'

'
it, or to the common jail or house of correction of his county.

may serve Sect. 69. If a person against whom a warrant is issued for an alleged
warrants in cer- offence Committed within any town, before or after the issuing of the
tain cases, in • r» i i t r> i ^
any place in warrant, escapcs irom or is out oi the town, any constable oi such town

1847^98, § 1. to whom the Avarrant is directed, may pursue and apprehend him in any
place in the commonwealth.

may serve Sect. 70. When an unincorporated place is annexed to a town for

corporated""^"^ the purposc of taxation, the constables of such town shall have and ex-

piaces, &c. ercise in such unincorporated place the same powers as if it were a part
K. S. 15, § 74. /. , , • ,

^ ^ ^ ^
* ol their town.

COLLECTORS OF TAXES.

taxes^ wh^cf/
Sect. 71. Towns may choose suitable persons to be collectors of

constables to be. taxcs therein. If the persons chosen refuse to serve, or if no person is

vs. (i Cri'ay, 3S7, elected or appointed, the constables of the town shall be the collectors

^"^to i?v7Uid'' °^ taxes.

R. s.^io, § 80.
' Sect. 72. Every collector shall give bond to the town, in such sum

6 cusii^''''!)
^^ the selectmen require, and with sureties to their satisfaction, for the

2 Gray," 298.' faithful discharge of the duties of his office.
12 Cush. 112.
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Sect. 73. Any town, at a meeting notified for that purpose, may Towm may give

authorize their collector to use all means of collecting the taxes which polltn-rof trc™
a town treasurer when appointed collector may use. uipr, in coiiect-

^ ' •'
ing- taxes.
ItiSO, 57.

SURVEYORS OF HIGHWAYS.

Sect. 74. If a person chosen surveyor of highways refuses to serve, Penalty for re-

he shall forfeit a sum not exceeding ten dollars ; but no person shall be fusing to serve
.

,
*?

,

' -i^ as surveyor of
obliged to serve oitener than once in three years. higinvays.

Sect. 75. A surveyor of highways who neglects the duties of his peiraity'on^sur-

office, shall forfeit ten dollars for each neglect; and he may be prose- vpyors for neg-

cuted by indictment for any deficiency in the highways within his limits k?s°]5,"§|'82,

occasioned by his fault or neglect. ^•^•^,

Sect. 76. If a town is sentenced to pay a fine for a deficiency in the Surveyors iia-

highways or town ways therein, any surveyor through whose fault or defideudes^ta'*
neoflect such deficiency existed, shall be liable for the amount of such fine case, &c.

and all costs, to be recovered by the town in an action of tort. is'se/sii

districts.

Sect. 77. All places now incorporated by the name of districts. Districts to

except Marshpee in the county of Barnstable, shall have all the powers {'owns?^^'^^
°^

and privileges, and be subject to all the duties, to which towns are enti- K- s. 15, § 9.

tied or subject by the provisions of the chapter.

Sect. 78. The district of Marshpee, excepting such parts thereof as Provisions for

are for the purpose of taxation or otherwise annexed to the towns of
Marsh^e^'^*

°^

Falmouth and Sandwich, shall continue to be a district, with all the 18.34, 100.

'

powers, privileges, duties, and liabilities, mentioned in the act estab- ^" ^' ^^' ^
^'''

lishing said district, and acts specially relating thereto.

ABUSE OF corporate POWERS.

Sect. 79. "When a town votes to raise by taxation or pledge of its Towns, how re-

credit, or to pay from its treasury, any money, for a purpose other than meo-afappr™
those for which it has the legal right and power, the supreme judicial priations of

court may upon the suit or petition of not less than ten taxable inhab- 1847^37.
'^'

itants thereof, briefly setting forth the cause of complaint, hear and de-
j^^p *H- ^.^?.^

tei'mine the same in equity. Any justice of said court may in term
1 (IIIgaIiM'.

time or vacation issue injunctions and make such orders and decrees as

may be necessary or proper to restrain or prevent any violation or abuse
of such legal right and power, until the final determination of the cause
by said court.

FINES AND FORFEITURES.

Sect. 80. Fines and forfeitures imposed by this chapter, except in rines and for-

cases otherwise provided for, may be recovered by complaint or indict-
k'^s^s^'^ g 30

ment to the use of the commonwealth, or by action of tort to the use 31', 40, 54, 57', m',

of the town where the ofience is committed.
i839,'i35.



166 CITIES. [Chap. 19.

CHAPTER 19.

OF CERTAIN POWERS AND DUTIES OF CITIES.

Section
1. Powers, &c., of cities to continue.

2. Laws relating- to towns to apply to cities,

i&C.

3. Constables may be removed for miscon-

duct.

4. When wards are divided, officers to act in

same numerical wards till others are chosen.

6. Officers elected after division to hold till

next annual meeting, &c.

6. Vacancies in board of mayor and aldermen

by non-election— how filled.

7. If mayor is not elected, who to perform the

duties.

8. Vacancies in city or ward offices—how
filled.

Section
9. Ward officers, duties of, and proceedings in

case of absence of.

10. Removal from ward not to disqualify city

officers.

11. Five preceding sections to be in force only
where adopted.

12. Mayor and aldermen, &c., may liold other
offices.

13. City councils may regulate erection of bal-

ustrades, &c.

14. Regulations of carriages.

15. City officers may prosecute, &c.

10. Divisions of wards in cities.

17. " Mayor and aldermen," in Boston, how
construed.

Powers, &c., of
cities to con-
tinue.
K. S. 15, § 86.

Laws relating
to towns to ap-
ply to cities, &c.
E. S. 2, § G, cl.

17.

Mayor may re-

move constable.
18.59, 294.

"When wards
are divided, of-

ficers of, how
to act.

1S51, 167, § 1.

Officers elected
after division to
hold till, &c.
1851, 167, § 2.

Vacancies in
board of m:iyor
and aldermen
by non-election,
how filled.

1«45, 217, §§1,2.
See § 11.

If mayor is not
elected, who to
perform duties.
1845, 217, §4.
See § 11.

Vacancies in
city or wan! of-

fices, how filled.

1845, 217, § 2.

See § 11.

Ward officers,

duties of.

1845, 217, § 3.

See § 11.

Sectiox 1. The several cities shall continue to have and exercise

all the powers and privileges, and be subject to all duties and liabilities,

mentioned in the acts establishing such cities and in the several acts

relating thereto.

Sect. 2. Chapter eighteen and all other laws relating to towns, shall

apply to cities so fixr as they are not inconsistent with the general or

special provisions relating thereto ; and cities shall be subject to the lia-

bilities, and city councils shall have the powers, of towns ; the mayor
and aldermen shall have the powers and be subject to the liabilities of

selectmen, and the city clerks, treasurers, and other city officers, those

of corresponding town officers, if no other provisions are made in rela-

tion thereto.

Sect. 3. The mayor of a city may, with consent of the board of al-

dermen, remove from office a constable for gross misconduct.

Sect. 4. At the first election held after a new division of wards in

a city, the ward officers chosen under the preceding division shall offici-

ate in the numerical ward for which they were chosen, and shall con-

tinue to act there until others are chosen and qualified in their stead.

Sect. 5. Officers chosen at a meeting called by the mayor and alder-

men of a city, after such new division into wards, shall hold their offices

until the next annual meeting, and until Others are chosen and qualified

in their stead.

Sect. 6. If, at or after the time for the mayor and aldermen of a

city to enter upon the discharge of their duties, it appears that the

mayor or the full number of aldermen are not elected, such of said offi-

cers as are elected shall issue warrants for the election of a mayor or

such aldermen as may be necessary. If neither of said officers is

elected, the president of the common council shall issue such war-

rants.

Sect. 7. If by reason of non-election there is no mayor of a city,

the chairman of the board of aldermen shall discharge the duties of the

office until a mayor is chosen and sworn.

Sect. 8. When it appears to the mayor and aldermen, that there is

a vacancy either in their board, the common council, or any city or Avard

office, to 'be filled by popular election, they shall issue their Avarrant for

elections to fill such vacancy at such time and place as they deem ad-

visable.

Sect. 9. Ward officers authorized to act at elections, shall attend

and perform their respective duties at the times and places appointed

for elections of officers, whether of the United States, state, city, or
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wards, and shall make and sign the regular returns of the same. If a ward Ward officers

officer is absent from a meeting, the office may be filled, ^;»?-o tempore, •'"''' '<''«-^^o''«-

by the voters present, by nomination and hand vote if they so determine.

Sect. 10. City officers who were residents of the ward at the time Removal from

of their election, shall discharge the duties of their offices notwith- q^ii'a7ify°dty offi-

standing their removal afterwards into any other ward of the city.
i|J|"2i7 §5

Sect. 11. The five preceding sections shall be in force in those cities see § 11.

only which have adopted chapter two hundred and seventeen of the stat- Five preceding

utes of eighteen hundred and forty-five, or which shall adopt said sections. ^s^Ymll^^^^^

Sect. 12. The mayor and any alderman or member of the common is45, 217, §1.

council of a city which has adopted chapter seventy of the statutes of may hold other

eighteen hundred and fifty-one, or which shall adopt this section, may offices, &c.

atthe same time hold any other office under the city government to >' 'Ss ;~-

which he may be chosen, except one of emolument.

Sect. 13. The city council of each city may make such rules City councils

and regulations for the erection and maintenance of balustrades, or erectiouof^bai-

other projections upon the roofs or sides of buildings therein, as the ustrades, &c.

safety of the public requires, with penalties for the violation thereof, '

not exceeding twenty dollars for each offence ; but no such rule or regu-

lation shall take effect until the same has been published at least sixty

days in some newspaper printed in the city or in the county in which
the city is situated.

Sect. 14. The mayor and aldermen of a city may make rules and Rc^iiations of

orders for the regulation of all carriages and vehicles used either isl" 2l4r§§ 1, 2.

wholly or in part therein, whether Avith or without animal power, with i'^^^'^'S.
1 • /. ^ • 1 • 1 o T > ill! c 2 Gush. 502.

penalties lor violations thereof, not exceeding twenty dollars tor one
offence ; and may receive annually one dollar and no more for each

license, granted by them to a person to set up and use any carriage or

vehicle within such city. Such rules shall not take effect until they

have been published at least one week in some newspaper published in

the city or in the county in which the city is situated. This section shall

not impair the right of a city to make by-laws relating to the subject.

Sect. 15. The city marshal or other principal police officer, or the City officers

city treasurer, may prosecute for all fines and forfeitures which may |te.^

prosecu e,

inure to the city or the poor thereof, and may also prosecute for tres- ^vf -i,^' § ^^•

passes committed on any public building or enclosure within the limits isa^J 419.

of the city.

Sect. 16. No new division of wards in any city comprising more Division of

than one representative district, shall be made previously to the next iIs", 309, f
2?^'

ajiportionment of senators and representatives.

Sect. 17. In laws relating to cities, the words mayor and aldennen "Mayor and ai-

shall in their application to the city of Boston, unless provision is other- BosTon,'iiow

wise made, be construed to mean board of aldei-men. ?cJ',^*rilf'l" 00

CHAPTER 20.

OF THE CENSUS.

Section
1. Census of inhabitants and voters, to be

taken in 1S65 and every tenth year after.

2. by whom taken. Returns, &c.

Section
3. Secretary to furnish blanks, &c.

4. Fenalties.

Section 1. There shall be taken in the several cities and towns, in census to be

the year one thousand eight hundred and sixty-five and every tenth amfev^ry'toith
year thereafter, a census of the inhabitants, ratable polls, and voters as year after, &c.

they were on the first day of May of the same year ; distinguishing in
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Amend, const.
arts. 12, 13, 21,

22.

1855, 4.39, § 2.

1857, 60, § 1.

Census, by
whom taken.
Returns, &c.
1857, 60, § 2.

Secretary to
fliroish blanks,
&c.
1857, 60, § 4.

Penalties.
1857, 60, § 3.

the enumeration of the inhabitants, tlie males and females, the color of

each, the ages within decennial periods, the natives, the foreigners, nat-

uralized voters, and the country in which the foreigners were born ; and

in the enumeration of the voters of cities, the number in each ward.

Sect. 2. The census shall be taken in cities by agents appointed by
the mayor and aldermen, and in towns by the assessors. Such agents

and assessors shall be sworn, shall make out in words at length a return

of the result of said census, and shall sign and make oath to the truth

thereof; and a certificate of the oath by the magistrate administering it

shall be annexed thereto. They shall, on or before the twentieth day of

June of the same year, deliver the return to the sherifi" of the county,

who shall transmit it to the ofiice of the secretary of the common-
wealth on or before the last day of said June ; or the agents or assess-

ors may themselves transmit the return to the office of the secretary

on or before the day last named.
Sect. 3. The secretary shall, on or before the first day of May of

each year in which the census is to be taken, transmit to the clerks of

the several cities and towns, printed forms for the returns required by

this chapter, and shall annex thereto a notice that the returns must be

made into his office on or before the last day of June.

Sect. 4. If an agent or assessor wilfully refuses or neglects to per-

form any duty required of him by this chapter, he shall forfeit a sum
not exceeding five hundred dollars, and if he is guilty of Avilful deceit

or falsehood in the discharge of his duty, he shall forfeit Ji sum not ex-

ceeding two thousand dollars or be imprisoned not exceeding one year.

A sheriff who wilfully refuses or neglects to perform the duty required of

him by this chapter, shall forfeit not exceeding one thousand dollars.

CHAPTER 21.

OF THE REGISTRY AND RETURNS OF BIRTHS, MARRIAGES, AND DEATHS.

Section
1. City and town clerks to record births, mar-

riages, and deaths.

2. Parents and others to give notice of births

and deaths.

3. Physician to certify, &c. Penalty.

4. Sextons and others to make returns to city

and town clerks. Clerks to give certifi-

cates. Penalties.

5. Clerk to transmit copies of records to sec-

retary.

6. record of, to be evidence.

Section
7. Clerk, fees of, &c. Penalty.

8. Superintendents of state almshouses to re-

cord, return, &c., facts in relation to births,

&c.

9. Secretary to furnish blank books and forms

for returns.

to cause returns to be bound, &c. ; to re-

port to legislature, &c.

Registrars may be chosen in certain cases.

12. Secretary to prosecute for penalty.

13. Towns may make additional rules, &c.

10.

11.

ages, and
deaths.
R. S. 15, § 46.

1844, 159, § 1.

1849, 202, § 1.

City and town SectiojS- 1. The clcrk of each city and town shall receive or obtain,

births marr^^ ^^^ rccord and index, the following facts concerning the births, marriages,
^^ ^ '

-

and deaths, therein, separately numbering and recording the same in

the order in which he receives them, designating in separate columns

;

In the record of births, the date of the birth, the place of birth, the

name of the child, (if it have any,) the sex and color of the child, the

names and the places of birth of the parents, the occupation of the father,

the residence of the parents, and the date of the record

;

In the record of marriages, the date of the marriage, the place of

marriage, the name, residence, and official station of the person by

whom married, the names and the places of birth of the parties, the

residence of each, the age and color of each, the condition of each,

(whether single or widowed,) the occupation, the names of the parents,

and the date of the record

;
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In the record of deaths, the date of the deatli, the name of the de-

ceased, the sex, the color, the condition, (whetlier single, widowed, or

married,) the age, the residence, tlie occnpation, the place of death, the

place of birth, the names and places of birth of the parents, the disease

or cause of death, the ])lace of burial, and the date of the record.

Sect. 2. Parents shall give notice to the clerk of their city or town
of the births and deaths of their children ; every householder shall give

like notice of every birth and death happening in his house ; the eldest

person next of kin shall give such notice of the death of his kindred

;

the keeper of a workhouse, house of correction, prison, hospital, or alms-

house, except the state almshouses at Tewksbury, Bridgewater, and Mon-
son, and the master or other commanding officer of any ship shall give like

notice of every birth and death happening among the persons under his

charge. Whoever neglects to give such notice for the space of six months
after a birth or death, shall forfeit a sum not exceeding five dollars.

Sect. 3. Any physician having attended a person during his last

illness, shall, wdien requested within fifteen days after the decease of

such person, forthwith furnish for registration a certificate of the dura-

tion of the last sickness, the disease of which the person died, and the

date of his decease, as nearly as he can state the same. If any physi-

cian refuses or neglects to make such certificate, he shall forfeit and pay
the sum of ten dollars to the use of the town in which he resides.

Sect. 4. Every sexton, undertaker, or other jierson having charge of

a burial-ground, or the superintendent of burials having charge of the
obsequies or funeral rites preliminary to the interment of a human body,
shall forthwith obtain and return to the clerk of the city or town in

which the deceased resided or the death occurred, the facts required by
this chapter to be recorded by said ofticer concerning the deceased, and
the person making siich return shall receive from his city or town the

fee of ten cents therefor.

The clerk, upon recording such facts, shall forthwith give to the per-

son making such return, a certificate that such return has been made,
which certificate such person shall deliver to the person having charge
of the intennent, if other than himself, before the burial when practi-

cable, otherwise within seven days thereafter. When a burial takes

place and no certificate is delivered as aforesaid, the sexton, undertaker,

or other person having charge of the interment, shall Ibrthwith give
notice thereof to the clerk under penalty of twenty dollars.

Sect. 5. The clerk of each city and town shall annually on or before

the first day of February, transmit to the secretary of the commonwealth,
certified copies of the records of the births, marriages, and deaths, which
have occurred therein during the year ending on the last day of the pre-

ceding December.
Sect. 6. The record of the town clerk relative to any birth, mar-

riage, or death, shall he prima facie evidence, in legal proceedings, of
the fiicts recorded. The certificate signed by the toAvn clerk for the
time being shall be admissible as evidence of any such record.

Sect. 7. The clerk shall receive from his city or town for obtaining,

recording, indexing, and returning to the secretary of the common-
wealth, the fiicts in relation to a birth, twenty cents ; a marriage, ten
cents ; a death, twenty cents for each of the first twenty entries, and
ten cents for each subsequent entry, as the same shall be certified by
the secretary of the commonwealth ; but a city or town containing
more than ten thousand inhabitants may limit the aggregate compensa-
tion allowed to their clerk. He shall forfeit a sum n^t less than twenty
nor more than one hundred dollars for each refusal or neglect to per-
form any duty required of him by this chapter.

Sect. 8. The superintendents of the state almshouses at Tewksbury,
BridgeAvater, and Monson, shall obtain, record, and make return of, the

15 22

Parents and
others to yive
notice of births
and deatli s.

K. S. 15, § 47.
18.39, 135.

1855, 300.

Pliysician to
certify, ttc.

Penalty.

Sextons and
others to make
returns to city

audtown clerk*.
I'eualties.

1844, 159, § 4.

1849, 202, § 3.

Clerk to give
certiflcate.

to transmit
copies to secre-
tary of state.

1844, 159, § 1.

1849, 202, § 5.

record of, to
be evidence.

fees of, &c.
Penalty.
1849,202, §§2, .3.

Superintend-
ents of state
almshouses to
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record, return,
&c.., facts, in re-

lation to births,
&o.
1855, 36G.

Secretary to
furnish blank
books and
forms for re-

turns.
1844, 159, §§ 6, 7.

1849, 202, § 5.

to cause re-

turns to be
bo^nid, &c.

to rejjort to
legislature, &c.
1844, 15t), § 7.

1849, 202, § 5.

Registrars may
be chosen in
certain cases.

1849, 202, § 1.

Secretary to
prosecute for
penalty.

Towns may
make additional
rules, &c.

fucts in relation to the births and deaths which occur in their respective

institutions, in Uke manner as is required of town clerks. The clerks of
said towns shall, in relation to the births and deaths of persons in said

almshouses, be exemi^t from the duties otherwise required of them by
this chapter.

Sect. 9. The secretary shall at the expense of the commonwealth
prepare and furnish to the clerks of the several cities and towns, an<l to

the superintendents of the state almshouses, blank books of suitable

quality and size to be used as books of record under this chapter, blank
books for indexes thereto, and blank forms for returns, on paper of uni-

form size ; and shall accompany the same with such instructions and
explanations as may be necessary and useful. City and town clerks

shall make such distribution of blank foiins of returns furnished by the

secretary as he shall direct.

Sect. 10. The secretary shall cause the returns received by him for

each year to be bound together in one or more volumes with indexes

thereto. He shall prepare from the returns such tabular results as Avill

render them of practical utility, make report thereof annually to the

legislature, and do all other acts necessary to carry into efiect the pro-

visions of this chapter.

Sect. 11. Any city or town containing more than ten thousand in-

habitants, may choose a person other than the clerk to be registrar, who
shall be sworn, and to whom all the provisions of this chapter concern-

ing clerks shall apply. Tlie returns and notices required to be made
and given to clerks shall be made and given to such registrar under like

penalties.

Sect. 12. The secretary of this commonwealth shall prosecute, by
an action of tort, in the name of the commonwealth, for the recovery
of any penalty or forfeiture imposed by this [chapter] [ac^].

Sect. 13. Any city or town may make rules and regulations to

enforce the provisions of this chapter, or to secure a more perfect regis-

tration of births, marriages, and deaths, therein. ->

CHAPTER 22

OF WORKHOUSES AND ALMSHOUSES.

Section
1. Cities and towns may provide workhouses

or almshouses. Persons -who may be com-
mitted tliereto.

2. not to erect almshouse, &c., in any other

place without consent, &c.

3. Directors of workhouse, master, &c.

4. Meeting's of directors.

3. Cities and towns may provide a work-
house, &c., in common.

6. Joint board of directors.

7. Each place to clioose three directors, &c.

8. Quarterly and other meetings of the di-

rectors.

9. Board may choose moderator and clerk.

10. may make by-laws, &c. May allow com-
pensation to master and assistants.

11. may act upon other matters.

12. Compensation of master, &c., to be paid by
places interested.

Section
13. Remedy against places neglecting to pay.

14. Cities and towns not to send more than
their proportion, in case, &c.

15. Any place refusing to contribute to ex-

penses shall not use the house.

16. Each place may furnish materials, &c., for

persons committed by its authority.

17. Masters to keep register of persons com-
mitted, &c.

18. Controversies between master and over-

seers, how determined.

19. Profits and earnings, how appropriated.

20. How persons may be disehargt-d.

21. Persons committed to be kept employed.
Discipline.

22. Provisions respecting foreigners commit-
ted.

23. Workhouses may be discontinued.

24. Construction of this chapter.

Cities and SECTION 1. A citv or town may erect or provide a workhouse or
towns may pro- nii -i n -i

• t
vide work- almshouse lor the employment and support oi poor and indigent per-
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sons who are maintained by or receive alms from the city or town ; houses or aims-

persons who, being able of body to work and not having estate or persons who
means otherwise to maintain themselves, refuse or neglect to work; may be commit-

persons who live a dissolute, vagrant life, and exercise no ordinary call- R.^'sl'ief §°i.

ing or lawful business
;
persons who spend their time and property in ^^- *<?> § *•

public houses to the neglect of their proper business, or who, by other- '

wise misspending what they earn to the impoverishment of themselves
and their families, are likely to become chargeable to the city or town

;

and other persons sent thereto under any provisions of law.

Sect. 2. No city or town shall erect or maintain an almshouse or Towns, &c., not

house of correction within the limits of any other place, without the 1° erect aims-
,

•' r > house, &c., in
consent oi such other place. other place, &c.

Sect. 3. Every city or town having a workhouse or almshouse may p.^*'
'i^^'

annually choose three, five, seven, or more directors, who shall have the workhouse,

inspection and government thereof, and who may appoint a master and ^f§ "^[g */§ 2 3
necessary assistants, for the more immediate care and superintendence of
the persons received or employed therein. Where such directors are

not specially chosen, the overseers of the poor shall be the directors.

Sect. 4. Once in every month, and at other times as occasion may Meetings of di-

require, the directors shall hold meetings for the purpose of determin-
J^'^g'^^g § 4

ing the most eligible mode of discharging their duties. At such
monthly meetings they may make needful orders and regulations for the
house, which shall be binding until the next meeting of the town or of
the city council, when the same shall be submitted to such meeting,
and if approved shall remain in force until revoked by the town or the
city council.

Sect. 5. Any number of cities or towns may at their joint charge Towns may
and for their common use erect or provide a workhouse or almshouse, wo'rk^o^™^'*^*
and purchase land for the use thereof. R. s. lo, § 5.

Sect. 6. The ordering, governing, and repairing, of such house, the joint board "of

appointment of a master and necessary assistants, and the power of r'"|P^jPo g
removing them for misconduct, incapacity, or other sufficient cause, '

'

shall be vested in a joint board of directors, who shall be chosen an-
nually by the several places interested.

Sect. 7. Unless all the places interested in such house shall agree to Each pince to

choose a different number, each of them shall choose three members of
rertors *&c^^

*^

the board; and in case of the death of a director, or of his removal K. s. 16, §§'7, 8.

from the place for which he Avas chosen, the vacancy may be su])plied

by such place. If a place neglects to choose directors, those chosen by
the other places shall have the whole charge of the house.

Sect. 8. Stated quartei-ly meetings of the board shall be holden on Quarterly and

the first Tuesdays of January, Aju-il, July,' and October, at the work- KrSs"""
house or almshouse under their charge, for the purpose of inspecting k. s. 16, §

9.'

the management and directing the business thereof Meetings of the
board may be called at other times by the directors chosen by any place
interested, they giving notice of the time and purpose thereof to the
other members of the board in such manner as shall have been agreed
upon at a stated meeting.

Sect. 9. The board of directors may choose a moderator ; and at Board may
their first general meeting they shall appoint a clerk, w^ho shall be sworn tor°and derk!^^"
and shall record all votes and orders of the board. k. s. i6, § 10/

Sect. 10. At a general quarterly meeting, if one-half of the mem- may make by-

bers are present, they may make reasonable orders and by-laws not ^''maV^aiiow
repugnant to the laws of the commonwealth for ordering and regulating compensation

the house under their charge, and may agree with the master and k. s.''i6r§'§1i;

assistants, and order a suitable compensation for their services. 12.

Sect. 11. Other matters maybe acted upon at any other meeting may act upon
duly notified, if one-third of the members are present; but the doings

^^'i"^ ^^f!^^'
of such meetings may be altered or revised at any general stated meeting.
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Compensation
oi' master, &c.,

to be paid by
places interest-

ed.

K. S. 16, § 13.

Rem.edy" against
places uoglect-
iug to pay.
K. S. 10, § H.
1852, 312.

Towns not to
send more tlian

their propor-
tion, &c.
K. S. 16, § 15.

Any place re-

fusing to con-
tribute to ex-
penses, shall

not use house.
R. S. 16, § 16.

Each place may
furnish materi-
als, &c.,for per-
sons committed
by its author-
ity.

K. S. 10, § 17.

Masters to
keep register of
persons com-
mitted, &c.
K. S. 16, § 18.

Controversies
between master
and overseers,
how deter-
mined.
K. S. 16, § 19.

Profits and
earning-s, how
appropriated.
K. S. 16, § 23.

How persons
may be dis-

charged.
K. S. 1(5, § 20.

1859, 196.

Persons com-
mitted to be
kept employed.
Discipliue.

K. S. 16, § 21.

Provisions re-

specting Ibr-

eigners commit-
ted.
R. S. Ifl, § 22.

1852, 275.

Sect. 12. The yearly compensation of the master and assistants, (in

addition to the allowance hereafter ])rovided in this chapter for their

services,) and also the expense of keeping the house in repair, shall be

paid by the several places interested, in proportion to their state tax at

the time when the expense may have been incurred, or in such propor-

tion as the places interested shall agree.

Sect. 13. If a place refuses or neglects to advance or reimburse its

proportion of the sums of money mentioned in the preceding section,

or of any other charges mentioned in this chapter, after the same have

been adjusted by the joint board of directors, the same may be re-

covered of such delinquent place in an action of contract brought by

any person whom the board shall in writing appoint for that purpose.

Sect. 14. No greater number of persons belonging to a city or toMai

shall be received into such workhouse or almshouse, than such city's or

town's proportion of such house, when the receiving of them wou^d

exclude or be inconvenient to such as belong to the other places inter-

ested.

Sect. 15. If any place refuses or neglects to j)rovide its proportion

of the necessary expenses of such house, or of the materials, im])lements,

or other means, for performing the work there required, according to its

agreement or the directions of the joint board of directors, such place

shall be deprived of the privilege of sending any person thither during

the time of such neglect or refusal.

Sect. 16. Each phice may furnish such additional materials, implements,

vand means of work, as the overseers of the poor thereof may choose, for

the employment of any person committed to such house ; and the master

of the house shall receive the same, and keep them separate from tliose

of the other places, and shall be accountable to each place interested, as

well for the cost as for all profits and earnings made by the labor of the

persons committed to said house from such place.

Sect. 17. The master of each workhouse and almshouse shall keep a

register of the names of the persons committed or received, the places

to which they belong, the dates of their reception and discharge, and of

their respective earnings, to be submitted to the overseers of the poor

upon their request.

Sect. 18. Controversies between the masters and the overseers of

the poor of any place respecting the accounts or other official doings of

the masters, shall be determined by the directors of the house at their

general or quarterly meeting.

Sect. 19. The profits and earnings arising from the work of persons

committed to the workhouse or almshouse, with the stock remaining on

hand, shall be disposed of as the overseers of the poor of the several

places shall think proper, either to the use of their cities or towns, the

persons committed, or their fiimilies.

Sect. 20. No person committed to the workhouse shall be discharged

within the time for which he was committed, except by the police court

or justice who made the commitment, the directors of the house at their

general or quarterly meeting, or by the superior court, at any term held

in the county where such house is situated, for good cause shown upon
application for that purpose.

Si:cT. 21. Every person committed to a workhouse shall if able to

work be kept diligently employed in labor during the term of his com-
mitment. If he is idle and does not perform such reasonable task as

is assigned, or is stubborn and disorderly, he shall be punished according

to the orders and regulations established by the directors.

Sect. 22. When a person not having a legal settlement in this state

shall become idle or indigent, he may be committed to tlie workhouse
to be there employed, if able to labor, in the same manner and under

the same rules as other persons there committed.
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to

Sect. 23. A workhouse or almshouse may be discontinued or appro- AVorkhouses

priated to any other use, when the place or places interested so deter- ^\Xd!
'^^^'^^^'

mine. k. s. ig, § 24.

Sect. 24. Nothing contained in this chapter shall affect any powers construction of

or privileges heretofore granted to cities or towns, or the overseers of
Ji's^ic^lfd

the poor thereof, by acts specially relating to workhouses or almshouses

therein.

CHAPTER 23.

OF WATCH AND WARD.

Section
1. Watch, cities, &c., may establish.

2. duties and powers of.

3. badges and weapons of.

4. Selectmen, &c, may order watch, &c., where
none is established.

Persons liable to watch, &c.

Persons exempt.
Penalty on persons liable, &c., refusing, &c.

Watch districts may be established in vil-

lages.

Selectmen, &c., to notify meeting, upon ap-

plication in writing, &c.

Proceedings when village is situated in two
or more towns.

5.

0.

9.

10.

Section
11. Clerk.

12. Prudential committee.
13. Annual meetings for choice of officers.

14. Meetings, how called, &c.

15. Districts may raise money, which shall be
under charge of prudential committee, &c.

16. Clerk shall certify to assessors amount to

be raised.

17. Duty of assessors, when district is situated

in two or more towns.

18. Territory adjoining a district, how an-

nexed.

19. Watch districts heretofore organized.

Section 1. A city or town may establish and keep a watch and de- watch, cities,

termine the number and qualifications of the persons to be employed *g,|'
^^^ estab-

for that purpose. The mayor and aldermen or selectmen shall appoint a R. s. 17, §§7,8.

suitable person to be oflScer of the watch, and direct the manner in

which watchmen shall be equipped. The expense of the watch shall

be defrayed in like manner as other town charges.

Sect. 2. The watch shall see that all disturbances and disorders are duties and

preA'ented and suppressed. During the night time they may examine
^"^^"i^^s^

all persons abroad whom they have reason to suspect of any unlawful is50,'i86.

design, demand of them their business abroad and whither they are

going ; may disperse any assembly of three or moi'e such persons, and
enter any building for the purpose of suppressing a riot or breach of the

peace therein. Persons so suspected and not giving a satisfactory ac-

count of themselves, persons so assembled and not dispersing when
ordered, and persons making, aiding, or abetting in a riot or disturb-

ance, may be arrested by the watch, and shall thereupon be safely kept,

by imprisonment or otherwise, until the next morning, and then taken
before a police court or some trial justice, to be examined and proceeded
against.

Sect. 3. Officers and members of the watch, when on duty, may badges and

carry a club of not more than eighteen inches in length ; shall wear such ^'''gP^j"* ?h g
badge of office as the mayor or selectmen direct, and shall walk the 1855,118.

rounds in and about the streets, lanes, wharves, and principal inhabited
parts of the city or town, to prevent danger by fire, and to see that
good order is kept.

Sect. 4. The mayor and aldermen or selectmen of any place wherein Selectmen, &c.,

no watch as above provided is established, may, from time to time, ^ateh'&c.,
order a suitable watch to be kept in their place, and warn all persons where'none is

liable to watch and ward duty to perform the same. They may direct k.*s^^7!'§§*3, 9

the number of the watch, the places* and hours for kee]iing the same,
may order in writing any constable or officer of the watch to warn such

15*
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Persons liable

to watch, &c.
R. S. 17, § 1.

Persons ex-
empt.
R. S. 17, § 2.

Penalty on per-
sons liable, &c.,
refusing, &c.
R. S. 17, §§ 9, 10.

1839, 135.

1852, 312.

watch, either by himself or by some person therefor by him appointed,

and to see that all persons so warned attend and perform their duty.

Sect. 5. Every male jjerson of the age of eighteen years or upwards,
being able of body, or having sufficient estate to hire a substitute, and
not exempt, shall be liable to watch and ward in his city or town, and
shall perform the duties, be subject to the liabilities, and have the pow-
ers of watchmen as the same are defined in this chapter.

Sect. 6. Justices of the peace, mayors, aldermen, selectmen, sheriffs,

settled ministers of the gospel, and persons living more than two miles

fi-om the place where such watch and ward is kept, shall be exempt.
Sect. 7. Persons liable to watch and ward, and without reasonable

excuse neglecting or refusing to appear and do duty personally or by
sufficient substitute, and constables or officers or members of the watch
refusing to execute and observe proper orders, shall forfeit ten dollars,

to be recovered by complaint to the use of the commonwealth, or by
action of tort to the use of the city or town.

Watch districts

may be estab-
lished in vil-

lag'es.

1855, 274, §§1,5.

Selectmen, &c.,
to notify meet-
ing, upon appli-

cation in wril^
ing, &c.
1855, 274, § 2.

Proceedings
when village is

situated in two
or more towns.
1855, 274, § 3.

Clerk.
1855, 274, §§ 4, 5.

Prudential com-
mittee.
1855, 274, §§ 5, 6.

Annual meet-
ings for choice
of officers.

1855, 274, § 9.

Meetings, how
called, &c.
1855, 274, §§ 2,

3,7.

WATCH IN VILLAGES AND DISTRICTS.

Sect, 8. Watch districts may be established and organized in vil-

lages containing not less than one thousand persons, for the protection

of property against fire, thieves, and robbers, and for keeping the streets

quiet in the night time.

Sect. 9. The selectmen of a town, upon the application in writing

of not less than seven freeholders, inhabitants of such village the limits

of which shall be defined in the application, requiring them to notify a

meeting of the persons in such district qualified to vote in town affairs,

for considering the expediency of establishing such watch district, shall

forthwith give notice to such voters, in the manner in which notice of

town meetings is given, to assemble at some suitable place within the

district for said purpose, the substance of which shall be expressed in

the notification. If the selectmen refuse or neglect to give notice of

such meeting, any justice of the peace in the county may so notify the

same.
Sect. 10. When such village belongs to two or more towns, the

voters thereof may organize such district at a meeting called and noti-

fied as provided in the preceding section by any justice of the peace for

the county in which either town is situated, to whom application has

been made by at least five voters of each town who are inhabitants of

such district.

Sect. 11. If at any such meeting the voters present determine to

establish such district, a clei'k shall be chosen, who shall be sworn to

keep a true record of the proceedings of all meetings and to perform all

duties of clerk of the district so long as he holds the office. He may
be removed by the district, or may resign, and in case of a vacancy
another may be chosen.

Sect. 12. A prudential committee of not less than three nor more
than five persons shall be chosen by ballot, and shall be sworn.

Sect. 13. The prudential committee shall annually issue their war-

rants to the clerk, requiring him to call a meeting in the month of

March for the purpose of choosing officers. Such officers shall perform

the duties of their offices until others are chosen.

Sect. 14. Meetings of the district shall be called by the clerk when
requested in writing by the prudential committee or seven voters of the

district. He shall give notice thereof by posting written notifications

in at least six public places in the district, not less than seven days

prior to the meeting, which notifications shall contain a brief statement

of the purposes of the meeting. *^t each of the meetings a moderator
shall be chosen, who shall have the powers of the moderator of a town
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meeting. After the choice of a clerk he shall preside at subsequent

meetings with like powers until a moderator is chosen.

Sect. 15. The district may, at meetings called for the purpose, vote Districts may

to raise money for the payment of watchmen and other necessary ex- wWcifsiKii['be

penses. The prudential committee shall have the superintendence and undercharge

control of the watchmen, have charge of and be responsible for the comm[ttee!&c.

property employed, have the custody and management of the money i855, 274, §§ i,8.

raised, expend the same for the purposes specified in the votes of the

district, be accountable to the district for the money received by them,

and be liable to a suit for such money or other property of the district,

in the name of the inhabitants thereof.

Sect. 16. The clerk shall certify to the assessors of the toM^n all cierk shall cer-

sums of money voted to be raised, which shall be assessed and col-
anfou°nt\*o be"*^^

lected, by the officers of the town in the same manner that the town raised.^

taxes are assessed and collected, and be paid over to the treasurer, who 11 ^et. hh.
'

shall hold the same subject to the order of the prudential committee.

The assessors, treasurer, and collector, of any town in which such district

is organized shall have the powers and perform the duties, in reference

to the assessment and collection of said taxes, which they have and per-

form in the assessment, collection, and abatement, of town taxes.: but
the sum so voted shall be assessed upon the property real and per-

sonal located within such district.

Sect. 17. When a district is composed of parts of two or more Duty ofassess-

towns, the assessors of such towns shall transmit to the clerk of the
tric'tTs^situated

district the amount of taxable property in such jjart of their respective in two or more

towns as is within the limits of the district ; the prudential committee isss^lk, § 11.

shall thereupon apportion the money voted to be raised by the district

among the respective towns according to the returns thus transmitted,

and the same shall be collected and held in the manner provided in the

preceding section.

Sect. 18. When the freeholders of a territory adjoining a watch Territory

district present to the clerk thereof a petition describing their territory tnct"how an-^

and requesting: to be annexed to such district, the clerk shall give notice ncxed.... 1h55 274 5 1'^

of the petition at the next annual meeting of the district, when by a '

vote of the meeting the inhabitants of such territory may be annexed
to the district.

Sect. 19. Watch districts heretofore legally organized shall continue. Watch districts

and be subject to the provisions of this chaj^ter in relation to watch g^ed"*^^
^^

districts.

CHAPTER 24.

OF FIRES AND FIRE DEPARTMENTS.

extinguishment of fires.
Section

1. Firewards to be chosen, &c.
2. Penalty for not accepting or refusing.

Firewards shall attend at fires.

selectmen, &c., may order buildings to be
pulled down, &c.

5. Owners of buildings, &c., pulled down, to
be indemnified, except, &c.

6. Firewards may command assistance.

7. may give orders to enginemen and oth-
ers, &c.

8. Embezzling, &c., of property at a fire to be
deemed larceny.

EN6INEME5T.

9. Selectmen, &c., to appoint enginemen.

3.

4.

Section
10. Number of enginemen to each engine.

11. Axe-men, &c., to be appointed.

12. Annual meeting of enginemen in May.
Rules may be made and penalties an-

nexed.
13. Meetings of engine companies.

14. Selectmen, &c., to appoint enginemen to

private engines.

15. If selectmen, &c., refuse, commissioners
may appoint.

10. Enginemen to live near engines.

17. if negligent, may be discharged.

18. compensation of.

19. Chief engineer, &c., to certify to assessors.

Assessors shall examine and certify lists.

Treasurers shall pay. Remedy.
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\

Section
20. Penalty for refusing certificate, &c., or

making- false one.

21. Three preceding sections not to apply un-

less adopted.

22. Penalty for injuring fire engines.

FIRE DEPARTMENTS.

23. Fire departments may be organized, &c.

24. Engineers, selectmen to appoint, &c.

25. organization of.

26. to have powers of flrewards ; to appoint

enginemen, &c.

27. Organization of enginemen, &c., their by-

laws, &c.

28. Privileges and duties of engineers, &c.

2S). Engineers to have care of engines, and

otiier Are apparatus.

30. may make rules, as to carrying fire, light-

ed matches, &c., in streets, &c.

31. Other general powers, as to preventing,

&c., fires.

32. Future acts establishing fire departments,

&c.
FIRE DISTRICTS.

33. Fire departments in villages and districts.

34. proceedings before establishment of.

35. Selectmen, or justice of the peace, may call

meeting of district, upon request of seven

freeholders.

Section
36. "Who to vote at such meetings ; clerk to be

chosen ; his duties.

At such meeting, fire department may be
established.

Engineer, &c., how chosen.

Meetings of fire district, how called and
conducted.

Board of engineers to make rules and regu-

tions, appoint enginemen, &c.

Power of engineers, and liability of district

for their acts.

Privileges, &c. ; compensation.

Money may be raised, to be under charge

of prudential committee, to be chosen, &c.
Assessment and collection of money voted

to be raised by fire district.

45. By-laws, imposing penalties, to be approved
by superior court.

Penalties, how recovered, &c.

District may exclude, &c., particular per-

sons or estates.

Districts heretofore organized.

37.

38.

39.

40.

41.

42.

43.

44.

46.

47.

48.

SPECIAL PROVISIONS.

49. Fire clubs not to be established, unless,

&c.

50. Penalty for joining without permission.

51. Two preceding sections to be in force only,

&c.

Flrewards, to
be chosen, &c.
K. S. 18, § 1.

Penalty for not
accepting or
refusing.
R. S. IS, § 2.

Flrewards shall
attend at tires.

R. S. 18, § 3.

5 Gush. 269.

selectmen,
&c., may order
buildings to be
pulled down,
&c.
R. S. 18, § 4.

Owners to be
indemnified, ex-
cept, &c.
R. S. 18, § 7.

8 Met. 462.

5 Gush. 269.

11 Gush. 433.

Firewards may
command as-

sistance.

K. S. 18, § 5.

may give or-
ders to engine-
men and others,
&c.
R. S. 18, § 6.

EXTINGUISHMENT OF FIRES,

Section 1. The inhabitants of each town at their annual meeting,

and the city council of each city, may elect such number of suitable

persons to be firewards therein as they deem necessary.

Sect. 2. Each person elected shall forthwith have notice thereof,

and within three days after such notice shall enter his acceptance or

refusal of the office with the town clerk ; whoever after such notice

neglects so to enter his acceptance or refusal shall, unless excused by
the city or towij, forfeit ten dollars, and another may be elected in his

place.

Sect. 3. When a fire breaks out in any place, the firewards shall

immediately repair thereto, and shall carry a suitable stafi" or badge of

their office.

Sect. 4, The firewards or any three of them present at a place in

immediate danger from a fire and where no firewards are appointed, the

selectmen or mayor and aldermen present, or in their absence two or

more of the civil officers present, or in their absence two or more of

the chief military officers of the place present, may direct any house or

building to be pulled down or demolished when they judge the same to

be necessary in order to prevent the spreading of the fire.

Sect. 5. If such pulling down or demolishing of a house or building

is the means of stopping the fire, or if the fire stops before it comes to

the same, the owner shall be entitled to recover a reasonable compensa-

tion from the city or town ; but when such building is that in which

the fire first broke out, the owner shall receive no compensation.

Sect. 6. Such firewards or other officers may during the continuance

of a fire require assistance for extinguishing the same and removing fiu*-

niture, goods, or merchandise, from a building on fire or in danger

thereof; and may appoint guards to secure the same. They may also

require assistance for pulling down or demolishing any house or building

when they judge it necessary; and may suppress all tumults and disor-

ders at such fire.

Sect. 7. They may direct the stations and operations of the engine-

men with their engines, and of all other persons for the jDurpose of
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extinguishing the fire ; and Avhoever refuses or neglects to obey such

orders shall forfeit for each olfence a sum not exceeding ten dollars.

Sect. 8. Whoever purloins, embezzles, conveys away, or conceals, Embczziinrr,

any furniture, goods or chattels, merchandise or eflects, of persons whose
ty'^'at°a fire^to

houses or buildings are on fire or endangered thereby, and does not bo deemed iar-

within two days restore or give notice thereof to the owner if known, k"|'i8, §8
or if unknown, to one of the firewards, mayor and aldermen, or select-

men, of the place, shall be deemed guilty of larceny.

ENGINEMEN.

Sect. 9. The mayor and aldermen or selectmen of places provided Selectmen, &c.,

with fire engines may appoint suitable persons for enginemen ; who
!,°„'e„\'en"*

"^"^

shall continue in office during the pleasure of the authority appointing 5i. s. is,'§ 9.

them.
Sect. 10. Such engines shall be manned as follows: each common Number of en-

engine, or suction engine Avhen used as a common engine only, with not
fj

"'jj^*^*^ ^° *^'''*'^

exceeding thirty men ;. each suction engine, when used as such, with not R-ls. I's, § 10.

exceeding forty-five men : but this provision shall not affect the present
right of any place to have a greater number of enginemen appointed
than is herein prescribed.

Sect. 11. The mayor and aldermen or selectmen may select from the Axe-men, &c.,

enginemen any number for each engine, who shall under the direction r
g^

'"ig^'x'n
*^^'

of the firewards attend fires wdth axes, fire-hooks, fire-sails, and ladders,

and do such further duty as the mayor and aldermen or selectmen shall

fi-om time to time prescribe ; and they shall be entitled to all exemp-
tions and privileges of other enginemen.

Sect. 12. Each company of enginemen so appointed shall meet Annual meet-

annually in May and choose a foreman, or director, and a clerk, and ^fu'^fu'^jfayf"

establish such rules and regulations not repugnant to the laws of the Kuies may be

commonwealth respecting their duty as enginemen, as shall be approved tk^ annexed!

by the mayor and aldermen or selectmen ; and they shall annex penal- ^- ^- ^^' § 12.

ties thereto not exceeding ten dollars, which may be recovered by the
the clerk in an action of tort.

Sect. 13. Such companies shall meet together once a month, and Meetings of en-

oftener if necessary, for the purpose of examining the engine and its k^s.^is'TiT^'
appendages and seeing that they are in good repair and ready for use.

They shall by night and day, under the direction of the firewards, use
their best endeavors to extinguish any fire that may happen in their city

or town or the vicinity thereof
Sect. 14. When the proprietors of an engine apply to the mayor and Selectmen, &c.,

aldermen or selectmen of a city or town in which the engine is owned,
g°u'*emel°to'^pri-

setting forth that they desire that the same should be em]iloyed for the vate engines.

benefit of such place, the mayor and aldermen or selectmen may ap- ^^' ^' ^^' ^
^^'

point enginemen in the same manner, with the same privileges, and
subject to the same regulations, as if the engine belonged to the place

;

and if the proprietors do not agree as to where the engine shall be kept,
the mayor and aldermen or selectmen shall determine the same.

Sect. 15. If the mayor and aldermen or selectmen upon such appli- if selectmen,
cation refuse or delay for the space of fourteen days so to appoint en- *''•' '<:'""?^'

• .i . \ ^ 1 , /, . •'. .
ri ^ ^ ' commissionersgmemen, the proprietors may apply therefor m writing to the county may appoint.

commissioners, giving notice in writing to such mayor and aldermen or ^- ^- ^^' ^
^^•

selectmen seven days at least before the sitting of the commissioners,
that they may appear and show cause, if any they have, why such en-
ginemen should not be appointed ; and if sufficient cause is not shown
by them the commissioners may appoint the number of enginemen pre-
scribed in section ten.

Q 1 r- T? • • T T 1
Eng:inemen to

OECT. 10. i^^ngmemen appointed under the two preceding sections liyencarcn-

shall, il^ such can be obtained, be persons living at or near "the place W''s.\s, § 16.
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En^inemen, if

neglig-eut, may
be discharg-ed.
K. S. 18, § IS.

compensation
of.

K. S. 18, § 19.

1838, 71, § 2.

See § 21.

Chief engineer,
&c., to certii'y

to assessors.
Assessors sliall

examine and
certify lists.

Treasurers
sliall pay.
Kemedy.
R. S. 18, § 20.

1852, .'^12.

See § 21.

Penalty for re-

fusing certifi-

cate, &c., or
making false

one.
R. 8. IS, § 21.

1839, 135.

1852, 312.

See § 21.

Three preced-
ing sections not
to api)ly unless
adopted.
R. S. 18, § 22.

Penalty for in-

juring fire en-
gines.
R. S. 18, § 23.

where the engine is kept, and they shall enjoy all the privileges and
exemjDtions of other enginemen.

Sect, 17. If an engiueman is negligent in his duties the mayor and
aldermen or selectmen shall discharge him and aj^point another in his

stead.

Sect. 18. Persons appointed enginemen or members of the fire

department in any place, and who have done duty as such for one year
preceding the first day of May in any year, shall be entitled to receive

from the treasurers of their respective towns a sum equal to the poll tax
for state, county, and town taxes, (exclusive of highway taxes,) paid by
them, or by their parents, masters, or guardians, and such further com-
pensation as the town determines.

Sect. 19. The chief engineer or the ofiicer who holds the first office

in any fire department, and the foreman or director of each company in

any place where no fire department is established by law, shall annu-
ally on or before the first day of May make out and certify to the assess-

ors of their respective places a list of all persons in their department
or companies who through the year preceding have performed all the
duties therein required by law. The assessors shall within ten days
thereafter examine such lists and certify to the treasurers of their

respective places the amount to be paid to each person named therein.

Such treasurers shall after deducting all taxes due from the persons so

named pay the same to them, or if minors to their j^arents, masters, or

guardians ; and upon refusal of the treasurer to pay any suras so certi-

fied and returned, the persons entitled may severally recover the same
from such places in an action of contract.

Sect, 20. If such chief engineer or other officer wilfully refuses to
make such certificate, he shall forfeit for each person whose name ought
to have been so certified, a sum not exceeding five dollars, to be recov-

ered in an action of tort to his use, or on complaint to the use of the
commonwealth ; and if such engineer or other officer makes a false cer-

tificate in such case, he shall forfeit a sum not exceeding fifty nor less

than twenty dollars, to be recovered in an action of tort to the use of

the city or town, or on complaint to the use of the commonwealth.
Sect. 21. The provisions of the three preceding sections shall be in

force only in those cities and towns which have adopted or may adopt
the same at the annual meeting of the town or by the city council of
the city. When such adoption shall be revoked by the town at an
annual meeting, or by the city council of a city, said provisions shall

cease to be in force therein.

Sect. 22. Whoever, wantonly or maliciously injures a fire engine or

the apparatus belonging thereto, shall be punished by fine not exceeding
five hundred dollars, or by imprisonment not ex:ceeding two years, and
be further ordered to recognize Avith sufficient surety or sureties for his

good behavior during such term as the court shall order.

Fire depart-
ments may be
organized, &c.
1839, 138, § 1,

1865, 128.

Engineers, se-

lectmen to ap-
point, &c.
18.39, 138, § 2.

FIRE DEPARTMENTS,

Sect, 23. The selectmen of any town may establish a fire department
therein in the manner hereinafter provided, and such dej^artment and
every other fire department, unless different provisions are specially made
therefor, shall be organized in the manner, and the members thereof may
exercise the powers and shall be subject to the liabiUties, hereinafter

mentioned.
Sect. 24. The selectmen of such town shall annually in April appoint

for such department as many engineers not exceeding twelve as they
may think expedient, for the term of one year from the first day of May
following and until others are appointed in their stead; and the select-

men shall fill all vacancies.
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Sect. 25. They shall immediately after such appointment issue a En^neers, or-

notiee to each of said engineers to meet at a time and ])lace designated fssufi^°^ sl^"

in the notice ; at which meeting the engineers shall choose a chief

engineer, a clerk, and such other officers as they may deem necessary

for their complete organization.

Sect. 26. The engineers in relation to tlie extinguishment of fires tohavepow-

shall exercise the powers which firewards may by law have and exercise, tvardsf to ap-

and in relation to the nomination and appointment of enginemen shall point engine-

exercise the powers and perform the duties of selectmen. They may isso,' issj § 4.

appoint such number of men to the engines, hose, hook, ladder, and
sail carriages, and to constitute fire companies for securing property en-

dano;ered by fire, as they may think expedient ; but the number of men
appointed shall not exceed to each suction fire engine, fifty ; to each

common engine, thirty-five ; to each hose-carriage, five ; to each hook
and ladder and sail carriage, twenty-five; and to each fire company,
twenty-five.

Sect. 27. The engine, hose, hook and ladder, and sail carriage men. Organization of

and fire companies, may organize themselves into distinct com])anies,
thli'"by-iaws,'^''

elect the necessary officers, and establish such rules, regulations, and by- &c.

laws, as may be approved by the board of engineers ; and may annex I'^sV 312!

penalties to the breach of the same, not exceeding ten dollars in any
case ; and tlie same may be recovered by the clerk in an action of tort

to the use of the company.
Sect. 28. The engineers and all persons appointed by them shall be Priviieg-es and

subject to the same duties and liabilities and entitled to the same priv- c!iueers°'&e.

ileges and exemptions as enginemen appointed by selectmen. i>^39, i38, § n.

Sect. 29. The board of engineers shall have the care and superinten- Eng-ineers to

dence of the public engines, hose, fire-hooks, ladder-carriages, and ladders,
'j^fues''ami other

in their respective towns, together with the buildings, fixtures, and ap- fire apparatus.

pendages, belonging thereto, and all pumps, reservoirs for water, and ^*''^''*' ^^' ^
'^'

apparatus, owned by the town and used for extinguishing fires; and
shall cause the same to be kept in repair, and when worn out to be re-

placed ; and, from time to time, shall make such alterations therein and
additions thereto as they shall deem necessary ; but such alterations,

additions, or repairs, shall not in any one year exceed the sum of one
hundred dollars, unless the town has authorized a larger appropriation.

Sect. 30. They may at any meeting establish such rules and regula- may make

tions as they judge proper to prohibit or regulate the carrying of fire, ryjlifr'fire"

''^'^"

firebrands, lighted matches, or other ignited materials, openly in the lighted match-

streets or thoroughfares of such town, or such parts thereof as they may streets', &c.

designate, or to prohibit owners or occupants of buildings within their ^^'^'•'' ^^> § ^•

town, or such part thereof as they may designate, from erecting or main-
taining any defective chimney, hearth, oven, stove, or stove-pipe, fire-

frame, or other fixture, deposit of ashes, or any mixture or other material
which may produce spontaneous combustion, or whatever else may give
just cause of alarm or be the means of kindling or spreading fire.

Sect. 31. They may make and ordain rules and regulations not other general

repugnant to the constitution and laws of the state, for their own gov- p°OTentin^,&c.»
emment and the conduct of citizens at fires, and annex penalties for the flres.

breach thereof not exceeding twenty dollars for one offence ; Avhich may igb^ 312!

be recovered by the chief engineer in an action of tort and a])propriated
by the engineers to the improvement of the fire apparatus of the town :

but such rules and regulations shall not be binding until approved by
the inhabitants of the town at a meeting held for the purpose, and pub-
lished as the town shall direct.

Sect. 32. No act hereafter passed establishing a fire department in Future acts es-

any town, shall take eftect until it is accepted and approved by the departmeut^r
inhabitants of such town at a meeting held for the purpose. &c.° ^ ^ 1839, 138, §9.



ISO FIRES AND FIRE DEPARTMENTS. [Chap. 24.

Fire depart-
ments, in vil-

lag'es and dis-

tricts.

18M, 152, § 1.

proceeding's
to establish.
18«, 152, § 2.

Selectmen, &c.,
to call meeting-
upon request of
seven freehold-

1844, 152, § 3.

Who to vote, at
such meetings

;

clerk to be cho-
sen, his duties.
l&H, 152, § 4.

At such meet-
ing Are depart-
ment may be es-

tablished.
1844, 152, § 5.

Certificates.

Engineers, how
chosen.
1844, 152, § 6.

Meetings of fire

district, how
called and con-
ducted.
1844, 152, § 7.

Board of engi-
neers to make
rules, &c.
1844, 152, §§ 8,11

See § 46.

FIRE DISTRICTS.

Sect. 33. Fire departments may be established in villages or districts

containing not less than one thousand inhabitants, the otKcers of Avhich

shall have charge of and be responsible for the engines and other appa-

ratus for the extinguishment of fire therein, in the same manner as fire-

wards and enginemen of towns.

Sect. 34. Before a district is constituted and organized, a petition

shall be presented to the town at a legal meeting, stating the limits of

the proposed district and requesting the town to raise taxes for the

establishment and maintenance of a sufficient fire department for the

reasonable protection from fire of the inhabitants and pro])erty M'ithin

said limits. If the town refuses or neglects so to do, the inliabitants of

the proposed district may proceed to constitute and organize the same
and to establish a fire department therein as hereinafter provided.

Sect. 35. The selectmen upon the application in writing of not less

than seven freeholders, inhabitants of such proposed district, setting

forth the limits thereof, and requiring them to notify a meeting of the

inhabitants thereof duly qualified to vote in town aftairs, for the purjiose

of considering the exjiediency of organizing sucli district and establish-

ing a fire department, shall forthwith give notice to such inliabitants, in

the manner of notifying town meetings, to assemble at some suitable

place within the district for said purpose, the substance of which shall

be expressed in the notification. If the selectmen refuse or neglect to

notify such meeting, any justice of the peace in the county may notify

the same.
Sect. 36. If at any such meeting the voters present determine to

organize such district, they shall choose a clerk, who shall be sworn to

keep a true record of the jiroceedings of all meetings and to perform all

the duties of clerk so long as he holds the ofiice. He may be removed
by the district, or may resign, and in case of a vacancy another may be

chosen.

Sect. 37. The district at such meeting may vote to establish a

fire department to consist of a chief engineer, and as many assistant-

engineers, enginemen, hoseinen, and hook and ladder men, as they may
deem necessary, not exceeding for each suction engine, seventy-five, for

each common engine, thirty-five, for each one liundred and fifty feet of

leading hose kept for use within the district, five and not exceeding

twenty-five hook and ladder men ; each of said ofticers and members
shall be furnished with a certificate under the hands of the chief engineer

and clerk, declaring his station in the department.

Sect. 38, The chief engineer and assistant-engineers shall be chosen

by the district and shall be sworn.
Sect. 39. Meetings of the distinct shall be called by the clerk when

requested in writing by the chief engineer, or two assistant-engineers,

or seven voters of the district ; and he shall give notice of the same by
posting written notifications in at least six public places in the district

not less than seven days prior to the meeting, or by publishing the same
in a newspaper, if one is printed in the town where the district is situ-

ated, which notifications shall briefly state the pui-poses of the meeting.

At each of the meetings a moderator shall be chosen, who shall have the

powers of the moderator of a town meeting. After the choice of a

clerk, he shall preside at subsequent meetings with like powers until a

moderator is chosen.

Sect. 40. The board of engineers may from time to time make and
publish rules and regulations for their own government, and that of

other members of the department, and of persons present at fires, and
for regulating or prohibiting the carrying of fire or ignited substances

in or through the streets or ways of the district, and prescribe penalties
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for the violation thereof, not exceeding twenty dollars for each oftence. Eug^inccrs to

The board may appoint enginemen, hosemen, hook and ladder men, jileu!'"*

''"°'"''

remove them, and fill vacancies in the companies.
Sect. 41. Engineers shall have and exercise the same powers and power of, and

authority relative to the extinguishment of fires, and the demolishing
{rlct'im-'their

of buildings for that purpose within the district, as firewards of towns ; acts.

and the inhabitants of districts shall be liable for acts done by such '
"'~' ^

engineers, or by their orders, in the same manner as towns are liable for

acts done by firewards.

Sect. 42. Engineers and other members of the fire department of Priviiec.cs, &c
such district shall have the immunities and privileges of firewards and f>44^'i™/'s|°io'

enginemen of towns, and shall receive such compensation as the district h. '
'

determines.

Sect. 4.3. Such districts may, at meetings called for the purpose. Money raised

raise money for the purchase of engines and other articles necessary for
e°,,^r*o-e'!)1-*^'^

the extinguishment of fires, for the purchase of land and erection and fkntrai commit

repairs of necessary buildings, and other incidental expenses of the eni'l'c.'^'^

^'*^**

fire department. They shall choose a prudential committee, who shall i**^' i^-- § i~-

have the care, custody, and management, of the money so raised, and
shall expend the same for the purposes prescribed by votes of the dis-

trict ; and such committee shall be accountable to the district for such
money received by them, which may maintain a suit therefor in the
name of the inhabitants thereof.

Sect. 44. The clerk shall certify to the assessors of the town all Assessment

sums of money voted to be raised by the district, which shall be as- ^'moueTy<>t'~'>^
sessed and collected by the ofticers of the town in the same manner to be raised by

that the town taxes are assessed and collected, and be paid over to the is+il iwV§ 13.

treasurer, who shall hold the same subject to the order of the pru- ^^ ^^*^^- '•^^^

dential committee. The assessors, treasurer, and collector, of any town
in which such district is organized shall have the powers and perform
the duties in reference to the assessment and collection of the money
voted by the fire district, as they have and exercise in reference to the
assessment, collection, and abatement, of town taxes, but the sums so
voted shall be assessed upon the property real and personal within the
district.

Sect. 45. 'No by-law, rule, or regulation, adopted by the district. By-laws, impos-

and having a penalty attached to it, shall be in force until it is approved jjjfj'f'roved'
*"

by the superior court for the county in which such fire district is. i^-t, i5:j, § 15.

Sect. 46. Penalties under the provisions of the twelve preceding pinames, how
sections may be recovered by action of tort in the name of the chief recovered, &c.

engineer and appropriated to pay the expenses of the fire department 18441 ]52,'§§8,;o.

of the district, or on complaint or indictment to the use of the com- ^^~> ^^'^

monwealth. If the chief engineer shall die, resign, or remove, during
the pendency of such suit, it shall not abate, but his successor shall be Suit not to

admitted to prosecute it. No inhabitant of the district shall be dis-
^^''*-''' ^''

qualified to act as judge, magistrate, juror, or officer, in a suit brought
for such penalties.

Sect. 47. Such district, at a meeting called for that purpose, may District may
alter the limits thereof so as to include any adjacent territory and its

^'articuilif ^eV
inhabitants, if the voters of said territory have petitioned therefor, set- sons, or estates.

ting forth the limits of the territory to be annexed ; or exclude any ^^^' -^^' ^
^•

person, or the estate of any person, who has thus petitioned, if the town
within which the district is situated has assented thereto.

Sect. 48. Fire districts heretofore legally organized shall continue Districts here-
and be subject to the provisions of this chapter in relation to fire districts,

l^l^'^''

°''"'™-

special peovisions.

Sect. 49. No association, society, or club, organized as firemen, shall u."be1stabu":i-

16
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ed, unless, <&c.

1855, 161, § 1.

Penalty for
joining without
permission.
1855, 1(51, § 2.

Two preeeding-
sections to be
in force only
where, &c.
1855, 161, §3.

be allowed in any city or town except by the written permission of the
mayor and aldermen or selectmen.

Sect, 50. Whoever joins, belongs to, or assembles with, such asso-

ciation, society, or chib, existing without such permission, shall be
punished by fine not less than five nor more than one hundred dollars,

or by imprisonment in the house of correction for a term not exceeding
three months.

Sect. 51. The provisions of the two preceding sections shall be in

force in those cities and towns only which have adopted or may adopt
the same.

CHAPTER 25.

OF FENCES AND FENCE VIEWERS, POUNDS, AND FIELD DRIVERS.

FENCES.
Section

1. What shall be a legal fence.

2. Adjoining occupants to maintain fences.

3. Proceedings when a party neglects, &c.

4. Remedy against adjoining owner, &c., for

repairing, &c., deficient fence.

5. Controversies between parties about repair-

ing, &c., how determined.

6. Double damages in case, &c.

7. Fence viewers may order compensation for

repairing more than just share.

8. Partition fences, how kept.

9. how and where made when lands are

bounded by water.

10. Where lauds have been Improved without
partition fences, division may be made.

11. Fences to be maintained by agreement of

parties or assignment of fence viewers.

Lands may be laid common by giving no-

tice.

12. W^hen one party lays open enclosed lands,

the other may purchase right in fence.

13. Where unimproved lauds are afterwards

enclosed, &c., party benefited shall pay, &c.

14. Fence viewers, when fences are on town
lines.

15. Where water fence is necessary, how made.
16. Penalty for fence viewer's neglect of duty.

17. Fees offence viewers, how recovered.

POUNDS, AND IMPOUNDING OF CATTLE ; FIELD
DRIVERS.

Section
18. Pounds to be provided by towns. Penalty

for neglect.

19. Penalty for injuring pounds.
20. Pound keeper to be appointed.

21. Field drivers to take up beasts going at

large without keeper. Beasts going at large
on Loi-d's day, &c.

22. Beasts taken up to be impounded.
23. Fees to field driver and pound keeper.
24. to be paid by owner of beasts.

25. Beasts doing damage, may be distrained.

26. to be impounded.
27. Person distraining to state demand.
28. Beasts not to be delivered until costs, &c.,

are paid.

29. Notice to be given to owner or keeper.

30. or posted up and published in a news-
paper, in case, &c.

31. 32. Sum due from owner, how determined.
33. if not paid, beasts to be sold.

34. proceeds, how disposed of.

35. Beasts escaped or rescued, may be retaken.

36. Penalty for rescuing beasts distrained.

37. Legality of distress to be tried only by re-

plevin.

38. Rams and he goats, when not to go at

large.

What shall be a
legal fence.
K. S. 19, § 1.

Adjoining occu-
pants to main-
tain fences.
K. S. 19, § 2.

2 Met. 180.

4 Met. 589.

4 Gray, 220.

Proceedings
when a party
neglects, &c.
R. S. 19, § 3.

14 Pick. 2rc..

11 Met. 49(1.

FENCES.

Section 1. Fences four feet high and in good repair, consisting of
rails, timber, boards, or stone, and brooks, rivers, ponds, creeks, ditches,

and hedges, or other things which the fence viewers within whose juris-

diction the same shall lie shall consider equivalent thereto, shall be
deemed legal and sufficient fences.

Sect. 2. The respective occupants of lands enclosed with fences,

shall so long as both parties improve the same keej) up and maintain
partition fences between theii' own and the next adjoining enclosures, in

equal shares.

Sect. 3. If a party refuses or neglects to repair or rebuild a parti-

tion fence which he ought to maintain, the aggrieved party may com-
plain to two or more fence viewers of the place, who after due notice to

each party shall survey the same, and if they determine that the fence

is insufficient, they shall signify the same in writing to the delinquent
occupant, and direct him to repair or rebuild the same within such
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time as they judge reasonable, not exceeding fifteen days ; and if the
fence shall not be repaired or rebuilt accordingly, the complainant may
make or repair the same.

Sect. 4. When a deficient fence built up or repaired by a comjjlain- Remedy againKt

ant as jn-ovidcd in the preceding section is after due notice to each
er''&c'°k)r re"

party adjudged sufficient by two or more of the fence viewers, and the pairing, &e., de-

value thereof with their fees ascertained by a certificate under their i^l^^g^H.
hands, the complainant may demand, either of the occupant or owner l^?'^^^-

of the land where the fence was deficient, double the sum so ascer- 5 Pick^'503!

tained ; and in case of neglect or refusal to pay the same so due, for ^'^ ^^^^- ^'^•

one month after demand, he may recover the same with interest at one
per cent, a month, in an action of contract.

Sect. 5. When a controversy arises about the rights of the respec- controversies

tive occupants in partition fences and their obligation to maintain the between parties

•^1 i 1 , . n • r. -, , about repairnig,
same, either party may apply to two or more fence viewers of the places &c., how deter-

where the lands lie, who after due notice to each party may in writing ^^^i% § 5

assign to each his share thereof, and direct the time within which each n Met. W.'

party shall erect or repair his share, in the manner before provided ;
^^ ^^^^' *^°"

which assignment, being recorded in the city or town clerk's office, shall

be binding upon the parties and upon the succeeding occujjants of the
lands ; who shall thereafter maintain their respective parts of said fence.

Sect. 6. If a party refuses or neglects to erect and maintain the Double dam-

part of a fence assigned to him by the fence viewers, the same may in
if^g'^g'^'^lG'

''''*''

the manner before provided be erected and maintained by any aggrieved iiMet.4%.'

party ; and he shall be entitled to double the value thereof ascertained
and recovered in the manner aforesaid.

Sect. 7. When in a controversy between adjoining occupants as to Fence viewers

then- respective rights in a partition fence, it appears to the fence "enUt^onfo?™'
viewers that either of the occupants had before any complaint made to repairing more

them voluntarily erected the whole fence, or more than his just share of k!*sAT/7.^'^^"
the same, or otherwise become proprietor thereof, the other occupant ^* Pick.'276.

shall pay the value of so much thereof as may be assigned to him to
^^ ^*"

*^*''

repair or maintain, to be ascertained and recovered as provided in this
chapter.

Sect. 8. Partition fences shall be kept in good repair throughout Partition fen-

the year, unless the occupants of the lands on both sides shall otherwise r '^''ig'' ^''w^**

agi-ee. ' ' ' ^
'

Sect. 9. When lands of diflferent persons which are required to be how and

fenced, are bounded upon or divided from each other, by a river, brook, wheniamfs^re
pond, or creek, if the occupant of the land on one side refuses or neg- bounded by wa-

lects to join with the occupant of the land on the other side in making i^s. 19, §9.
a partition fence on the one side or the other, or shall disagree respect- ^^ Met.W
ing the same, then two or more fence viewers of the place or places
w^herein such lands lie, on application made to them, shall forthwith
view such river, brook, pond, or creek ; and if they determine the same
not to answer the purpose of a sufficient fence, and that it is impractica-
ble to fence on the true boundary line without unreasonable expense,
they shall, after giving notice to the parties to be present, determine
how, or on which si<le thereof, the fence shall be set up and maintained,
or whether j^artly on the one side and partly on the other side, as to
them sh.'dl appear just, and shall reduce their determination to writing;
and if either of the parties refuses or neglects to make and maintain his
part of the fence according to the determination of the fence viewers,
the same may be made and maintained as before provided, and the de-
linquent party shall be subject to the same costs and charges to be re-
covered in like manner.

Sect. 10. W^hen lands belonging to two persons in severalty have where lands
been occupied in common without a partition fence between them, and Ij'''^^^''":!!": ,^__ -£> x]-_

.*. 1 • 1 • • proved M itlioutone 01 tne occupants desires to occupy his part m severalty, and the partition fences,
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division may be other occupant refuses or neglects on demand to divide the line where

R "s'^'io § 10 ^^^ fence ought to be built, or to build a sufficient fence on his ])art of

the line when divided, the party desiring it may have the same divided

and assigned by two or more fence viewers of the same place in the

manner provided in this chapter ; and the fence viewers may in Avriting

/t^3 aV ,k^ assign a reasonable time, having regard to the season of the year, for
' making the fence ; and if the occupant complained of does not make his

part of the fence within the time so assigned, the other party may, after

having made up his part of the fence, make up the part of the othei",

and recover therefor double the expense thereof, together with the fees

of the fence viewers, in the manner provided in this chapter.

Fences to be Sect. 11. Where a division offence between the owners of improved

Sn^eement'oy hinds has been made either by fence viewers or under an agreement in

parties or as- writing between the parties, recorded in the office of the clerk of the

fenoTvSwers. city or town, the several owners of such lands and their heirs and as-

Lands may be siffus shall erect and support said fences agreeably to such division ; but
laid common by . .P , i • i i i i >.

• ^ ^ •

giving notice. II a person lays his lands common and determines not to improve any

!^^.^i°'il
^'^^ part of the same adjoining the fence divided as aforesaid, and gives six

1 Cusn. 15. 1^
, .

•'. -. '^ . . Ill T-- 1%

months notice of his determination to all the adjoining occupants oi

lands, he shall not be required to keep up or support said fence during

the time that his lands lie common and unimproved.

When one par- Sect. 12. When One party ceases to improve his land or lays open
ty lays open en-

j^j,;. enclosurc, lie shall uot take awav any part of the partition fence be-
closed IcllluS, , , ... J •) X. 1

the other may longing to him and adjoining to the next enclosure, jtjrovwfe? the owner

Hi'fence.''

"""^^
<^^' o(*t'upant thereof will allow and pay therefor so much as two or more

H. s. 19, § 11. fence viewers in writing determine to be the reasonable value thereof.

Where iinim- Sect. 13. When land which has lain unenclosed is afterwards en-

ire endosecf closcd or uscd for depasturing, the occupant or owner thereof shall pay
&c., party ben- for oue-lialf of cach partition fence standing upon the line between the,
^fited sha pay,

g.-,j-,-^g \^\\i\^ and the land of the enclosures of any other occupant or owner,
K. s. 19, §12. the value thereof to be ascertained in writing (in case they do not agree
1847 102 <^ v »J o
1852^ 312! between themselves,) by two or more of the fence viewers of the same
1 Gush. 11. place wherein such partition fence stands ; and if such occupant or

owner, after the value has been so ascertained, neglects or refuses, for

thirty days after demand made, to pay for one-half of the partition fence,

the ])roprietor of the fence may maintain an action of contract for such

value, and the costs of ascertaining the same ; but the occupant or

owner of unenclosed land on the island of Nantucket, used for depas-

turing only, shall not be subject to the foregoing provisions of this

section.

Fence viewers, Sect. 14. Where the line upon which a partition fence is to be made

OTi^town^i'iues.'^*'
Or divided is the boundary line of one or more cities or towns, or partly in

R. s. 19, § 13. one and partly in another, a fence viewer shall be taken from each place.

Water fences, Sect. 15. When a Water fence, or fence running into the water, is

R*^s"i<»'^«'i4
necessary to be made, the same shall be done in equal shares unless

iiMet.Vjo. ' otherwise agreed by the parties; and in case either party refuses or

neglects to make or maintain the share to him belonging, similar pro-

ceedings shall be had as in other cases of the like kind respecting other

fences before mentioned.
Penalty for Sect. 16. Any fence viewer duly chosen and sworn who when re-

ne'^'icct'of duty, qi^estcd Unreasonably neglects to view a fence, or to ]ierfoi-m any other
R..°s. 10, §17. duties required of him in this chapter, shall forfeit five dollars, to be

' recovered by action of tort to the use of the place, or on comjtlaint to

the use of the commonwealth, and he shall also be liable for all dam-
ages to the party injured.

Fees of fence Sect. 17. Each fence viewer shall be paid by the person employing
viewers. ^xwvi at the rate of two dollars a day for the time he is so employed

;

how rGcoV" .^ ••• I*''
ered. and if such person neglects to pay him within thirty days after the ser-

Hgf -gj^,'
^ ^^- vice has been performed, he may recover in an action of tort double the

amount of such fees.
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POUNDS AND niPOUNDING OF CATTLE ; FIELD DRIVERS.

Sect. 18. Each city and town shall at its own expense and in such Pounds to be

places therein as the city council of the city or the inhabitants of the Provided by

town direct, maintnin one or more sufficient pounds. A city or town Penalty for neg-

that for three inontlis neglects to jjrovide or maintain a sufficient pound, i^f g jg c^
jg

shall forfeit fifty dollars. 20". i848, 272.' *

Sect. 19. Whoever wilfully injures a city or town pound, shall be Penalty for in-

punished by fine not exceeding fifty dollars or by imprisonment in the J""';^^ pounds.^
• -1 ^ T • ^ 1

./ 1 It. ts. ly, § 24.
common jail not exceeding ninety days.

Sect. 20. Each city and town shall annually appoint a suitable Pound keeper.

keeper of each pound therein. ^^- ^- ^'-'' § ~^-

Sect. 21. Every field driver within his city or town, shall take up Beasts going at
1
Qiji^u^ 17a.

at any time, SAvine, sheep, horses, asses, mules, goats, or neat cattle, afoinar 1'^''='' wjthout (,,•'./, 1 ,• 1 • 1 .
® ,'*'.» keeper to be

at large m the public highways or townways or on common and unim- taken up, &c.

proved lands, and not under the care of a keeper; and for any such l^'so'ai^J^^"'

cattle or beasts so going at large on the Lord's day, the field driver or 21 Pick. is?.

any other inhabitant of the city or town may in an action of tort recover 12 Me^.'m"
for each beast the same fees which the field driver is entitled to receive

I
9^^^' ^**^-

for like beasts when distrained and impounded. '^^^'
•

. •

Sect. 22. When beasts are so taken up and distrained by a field to be im-

driver, they shall be forthwith impounded in the city or town pound, ^"""'^'j'l'
§

and the keeper shall furnish them with suitable food and water while 5 Cush. 20.3.

'

they are detained in his custody.
i2^'^sh'^98"

Sect. 23. The field driver shall be entitled to fifty cents per head Fees of field

for horses, asses, mules, and neat cattle, and ten cents per head for po^n5k°e er
sheep, goats, and swine, so taken up by him, and the pound keeper K. s. 113, §2.*

shall be entitled to four cents per head for the animals so impounded

;

but if more than ten sheep are taken up at the same time, the fees for
all above that number shall be only one-half of the above fees.

Sect. 24. The pound keeper shall not deliver to the owner any to be paid by

beasts so impounded, until the owner pays him his fees, the expense of S^s'^'in^r^**^"
keeping the beasts, and the fees of the field driver, which latter when 21'pick. Isi.'

received he shall pay to the field driver.

Sect. 25. When a person is injured in his land by sheep, swine. Beasts doing

horses, asses, mules, goats, or neat cattle, he may recover his damages in
J'f™rl3ned^*'^

^^

an action of tort against the owner of the beasts, or by distraining the K-S. 113, §4.

beasts doing the damage, and proceeding therewith as hereinafter loreent. .356.

90.directed; but if the beasts were lawftilly on the adjoining lands and eMass.

escape therefrom in consequence of the neglect of the person who suffered l^Merisfr"
the damage to maintain his part of the division fence, the owner of the ^"^ ^'^*- ^*^''-

beasts shall not be liable for such damage.
Sect. 26. The beasts so distrained for doing damage shall be ira- to be im-

pounded in the city or town pound, or in some suitable place, under the
K°"jf.'\'i3; § 5

immediate care and inspection of the person who distrained them, and 13 Met. 407.

'

he shall furnish them with suitable food and water while they remain
impounded.

Sect. 27. If the beasts are impounded in the city or town pound. Person distrain-

the distrainer shall leave with the pound keeper a memorandum in
jj^f^^f

^^^^^ '**'"

writing under his hand stating the cause of impounding, and the sum k.'s.'ii.3, §6.

that he demands from the owner for the damage done'by the beasts, 23 pick! 251'.

and also for the daily charges of feeding them ; and if they are impounded ~'~ Met.'i98.'

in any other place,'he shall give a like memorandum to the owner of
^^ ^^''*' ^''

the beasts if demanded by him.
Sect. 28. The pound keeper, when the beasts are in his custody. Beasts not to be

shall not deliver them to the owner until the owner pays him his fees, S" &c "are
the sum so demanded by the distrainer for the damages and charges paid!'

*'"'
*'*'

aforesaid, the expense of advertising the beasts if they are advertised, "' ^' "'^'
^

^'

and all other legal costs and expenses.
16* 24
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Notice to be
giveu to owner
or keeper.
R. S. 113, § 8.

21 Pick. i8r.

23 Pick. 251.

12 Met. 118,198.

7 Cush. 355.

2 Gray, 178.

or posted up,
and publislied
in a newspaper,
in case, &c.
R. S. 113, § 9.

Sum due from
owner, liow de-
termined.
R. S. 113, § 10.

Same subject.
R. S. 113, § 11.

21 Pick. 55.

if not paid,
beasts to be
sold.

R. S. 113, § 12.

21 Pick. 55.

proceeds, how
disposed of.

R. S. 113, § 13.

Beasts escaped
or rescued may
be retaken.
R. S. 113, § H.

Penalty for res-

cuing beasts
distrained.
R. S. 113, § 15.

1852, 312.

1 Mass. 168.

17 Mass. .342.

4 Mass. 471.

5 Cush. 267.

Sect. 29. When beasts are impounded, the person impoundhig them
shall within twenty-four hours thereafter give notice thereof in writing

to the owner or j^erson having the care of them, if known and living

within six miles from the place of impounding, which notice shall be deliv-

ered to the party or left at his place of abode, and shall contain a descrip-

tion of the beasts and a statement of the time, place, and cause, of im-

pounding.
Sect. 30. If there is no person entitled to notice according to the

provisions of the preceding section, the person impounding the beasts

shall within forty-eight hours thereafter cause to be posted in some pub-
lic place in the city or town, and in a public place in each of any two
adjoining cities or towns, if within four miles from the place where they

were taken, a written notice containing a description of the beasts and
a statement of the time, place, and cause, of impounding them ; and in

such case, if the value of the beasts exceeds thirty dollars, and if no per-

son appears to claim them within seven days after the day of impound-
ing, a like notice shall be published three weeks successively in some
public newspaper if there is any published within twenty miles from the

place of impounding, the first publication to be Avithin fifteen days after

the day of impounding.
Sect. 31. If the owner or keeper of the beasts is dissatisfied with

the claim of the person impounding them, he may have the amount for

which he is liable ascertained and determined by two disinterested and
discreet persons, to be appointed and sworn for that purpose by a justice

of the peace or by the city or town clerk ; and the sum so determined
by them shall be received instead of the sum demanded by the person
who impounded the beasts, and they shall thereuj)on be delivered to the

owner or keeper thereof.

Sect. 32. If the sum for which the beasts are impounded and detained
is not paid within fourteen days after notice of the impounding has been
given as before directed, or after the last publication of such notice in

a newspaper, the person who impounded them shall apply to a justice

of the peace, or to the city or town clerk, and obtain a warrant to two
disinterested and discreet persons, to be appointed and sworn by the

justice or clerk, and the persons so appointed shall ascertain and deter-

mine the sum, due from the owner or keeper of the beasts for the dam-
ages, costs, and expenses, for which they are impounded and detained,

including a reasonable compensation for their own services.

Sect. 33. If the sum so found to be due is not forthwith paid, the
person who impounded the beasts shall cause them to be sold by auc-

tion, in the city or town where they are impounded, first advertising the

sale by posting up a notice thereof twenty-four hours beforehand at

some public place in the same city or town.
Sect. 34. The proceeds of such sale after paying all said damages,

costs, expenses, and charges for advertising and selling the beasts, shall

be deposited in the treasury of the city or town, for the use of the owner
of the beasts, in case he substantiates his claim thereto within two years

from the sale.

Sect, 35. If beasts lawfully distrained or impounded escape or are

rescued, the pound keeper, field driver, or other person, who distrained

them, may at any time within seven days thereafter retake the beasts

and hold and dispose thereof as if no such escape or rescue had taken
place.

Sect. 36. Whoever rescues beasts la^vfuUy distrained or impounded
for any cause whatever, shall be liable in an action of tort brought
by any person injured to pay all damages which such person sustains

thereby, and the fees and charges incurred before the rescue ; and he
shall also forfeit a sum not less than five nor more than twenty dollars,

to be recovered by complaint.
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Sect. 37. The defendant in an action brought for rescuing beasts

distrained or impounded sliall not be allowed to allege or give in evi-

dence the insufficiency of the fences, or any other fact or circumstance

to show that the distress or impounding was illegal ; but if there is such

o-round of objection to the proceeding of which he is entitled to avail

himself, he may have the advantage thereof in an action of replevin.

Sect. 38. If the owner of a ram or he goat suffers it to go at large

out of his enclosure between the first day of July and the twenty-fifth

day of December, he shall foifeit five dollars for each offence, if prose-

cuted within thirty days next after such ram or he goat is found going

at large, to be recovered on complaint in the county in which such

owner lives.

Legality of dis-
tress, how
tried.

R. S. 113, § IC.

4 Mass. 471.

5 Pick. 514.

See Ch. 14G.

Rams and he
goats, when not
to go at large.
R. S. 19, § Zi.

TITLE VIII.

OF THE PUBLIC HEALTH AND BURIALS.

Chapter 26.— Of the Preservation of the Public Health.

Chapter 27.— Of the Promotion of Anatomical Science.

Chapter 28.— Of Cemeteries and Burials.

CHAPTER 26.

OF THE PRESERVATION OF THE PUBLIC HEALTH.

Sectiox
1. To\vn8 to choose board of health or health

officer ; or selectmen to act.

2. City council to appoint board of health, or

make either or both branches, or a commit-
tee, the board.

3. Board may appoint physician.

4. Compensation of physician, &c.

NUISANCES, CONTAGION, &C.

5. Board to make regulations respecting nui-

sances, &c.

6. to give notice of their regulations.

7. to examine into and abate nuisances, &c.
8. to order nuisances, &c., abated ; penalty

on owner of land, &c., for refusing.

9. Order of abatement, how served.

10. Owner not complying, board to remove the
nuisance at his expense.

11. Board may notify occupants of unfit dwell-
ing place to quit, &c.

12. When a party is convicted of nuisance,
court may order it destroyed.

13. Superior court may issue injunctions in

cases of nuisance.

15.

16.

Section
14. Board may make compulsory examination

of premises, when refused, &c.

may grant permits for the removal of in-

fected articles or sick persons.

to make necessary provision for persons

infected with dangerous diseases.

17. If infected person cannot be removed, oth-

ers may be.

18. Persons may be stationed on borders of

other states, to examine, &c.

19. Two justices of the peace may issue war-

rant to remove sick persons.

20. One justice may issue warrant to sheriff to

secure infected articles, who may impress

aid.

21. Justice may take up houses and stores,

&c., for safe keeping of goods, &c.

22. Officers may break open houses, shops, &c.,

and command aid.

23. Expenses to be paid by owners of goods.

24. Town to make compensation for houses,

&c., or services impressed.

25. Removal ofprisoners attacked with disease.

2G. Return of removal to be made to court;

such removal not an escape.
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VACCINATION.
SECTtON
2r. Parents, &c., to cause children and wards

to be vaccinated. Penalty for neglect.

28. Selectmen, &c., to enforce vaccination and

revaccination. Penalty for neglect.

20. Towns to provide means for vaccination.

30. Inmates of manufactories, almshouses, &c.,

to be vaccinated.

31. Towns may make further provision for

vaccination.

QUARANTINE.

32. Towns may establish quarantine ground.

33. Two or more towns may establish a com-

mon quarantine ground.

34. Board of health may establish the quaran-

tine of vessels.

35. Quarantine regulations to extend to all per-

sons, &c.

36. Penalty for violation after public notice.

37. Vessels suspected of infection to be ordered

to quarantine ground.

38. Penalty if master, seaman, &c., refuse to

make answer on oath, &c.

39. Quarantine expenses to be paid by person

or owner.

HOSPITALS AND D.\NGEROUS DISEASES.

40. Hospitals may be provided by towns.

41. to be under orders of board of health.

42. not to be established within one hundred
rods of house in adjoining town, imless,

&c.

43. Physicians and others in hospitals to be

subject to board of health.

Section
44. Board of health to provide hospital or other

place when, &c. ; may cause sick and in-

fected persons to be removed to hospital.

45. Selectmen to give notice, by suitable sig-

nals, of infected places.

4G. Penalty on physicians and others in hospi-

tals, &c., for violating regulations

47. Every householder to give notice of dan-

gerous disease iu his family. Penalty.

48. Penalty on physician for not giving notice

of dangerous disease.

49. Expenses recoverable of individuals, how
sued for.

Fines and forfeitures to inure to use of

town
Certain provisions not to apply to small-

pox.

50.

51.

OFFENSIVE TRADES.

52. Board to assign places for exercising offen-

sive trades, and may prohibit.

53. Superior court may, on complaint, revoke

such assignment.

54. Action for damages from nuisance.

55. Orders of prohibition, &c., to be served on
occupant. If he refuses to obey, board may
prevent. Penalty.

5G. Appeal by person aggrieved. Proceedings.

57. Trade not to be exercised pending proceed-

ings.

58. Verdict ofjury may alter, &c., order j to be
returned for acceptance.

59. Costs,—how and when assessed, on whom,
and to what amount.

60. Chapter extends to cities.

Towns to
choose board of
health, or
health officer

;

or selectmen to

act.

R. S. 21,§1.
S Cash. 68.

City council to
appoint board
of health, or,

&c.
1849, 211, §§ 1, 2.

Section 1. A town respecting which no provision is made by special

law for choosing a board of health, may, at its annual meeting or at a

meeting legally warned for the purpose, choose a board of health, to

consist of not less than three nor more than nine persons ; or may choose

a health officer. If no board or officer is chosen the selectmen shall be

the board of health.

Sect, 2. Except where diffei-ent provision is made by law, the city

council of a city may appoint a board of health ; may constitute either

branch of such council, or a joint or separate committee of their body,

a board of health, either for general or special purposes, and may pre-

scribe the manner in which the powers and duties of the board shall be

exercised and carried into effect. In default of the appointment of a

board with full powers, the city council shall have the powers and per-

form the duties prescribed to boards of health in towns.

Sect. 3. Every board of health may appoint a physician to the

board, who shall hold his office during its pleasure.

Sect. 4. The board shall establish the salary or other compensation

of such physician, and shall regulate all fees and charges of persons

employed by it in the execution of the health laws and of its own
regulations.

nuisances, contagion, &c.

Board to make Sect. 5. The board shall make such regulations as it judges necessary

'^Ictfn^cr^nui'^''"
fo^' the public health and safety, respecting nuisances, sources of filth,

and causes of sickness, within its town, or on board of vessels within its

harbor ; and respecting articles which are capable of containing or con-

veying infection or contagion, or of creating sickness, brought into or

conveyed from its town, or into or from any vessel. "Whoever violates

Board may ap-
point physician.
R. S. 21, § 3.

Compensation
of physician,
&c.
R. S. 21, § 4.

specting nui
sances, &c.
R. S. 21, §§ 5, 6
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any such regulation shall forfeit a sum not exceeding one hundred
dollars.

Sect. 6. Notice shall be given by the board of all regulations made r,onra to give

by it, by pubUshing the same in some newspaper of its town, or where
"Ji^ous°*^

'''^^'"'

there is no such newspaper by posting them up in some public place in K- s. 21, § s.

the town. Such notice shall be deemed legal notice to all persons.

Sect. 7. The board shall examine into all nuisances, sources of filth, to examiuo

and causes of sickness, within its town, or in any vessel within the
JII*i°.f,"'cg*£c°

harbor of such town, that may in its opinion be injurious to the health u. s. 2i,Vu.

of the inhabitants, and the same shall destroy, remove, or prevent, as

the case may require.

Sect. 8. The board or the health officer shall order the owner or to order nui-

occupant at his own expense to remove any nuisance, source of filth, or
^^b"tcfK

'^'^"

cause of sickness, found on private property, within twenty-four hours poiiaity for

or such other time as it deems reasonable after notice served as provided i^-tl'il^on' § 3.

in the following section ; and if the owner or occupant neglects so to i'^l'fk?*-^-

do, he shall forfeit a sum not exceeding twenty dollars for every day ch.88,''§§40,42.

during which he knowingly permits such nuisance or cause of sickness

to remain after the time prescribed for the removal thereof.

Sect. 9. Such order shall be made in writing, and served by any Order for abate-

person competent to serve a notice in a civil suit, personally on the
"erve'd^^"^^

owner, occupant, or his authorized agent; or a copy of the order may 1^49, 211, §4.

be left at the last and usual ])lace of abode of the owner, occupant, or ciuss) §140,^42'.

agent, if he is known and within the state. But if the premises are

unoccupied and the residence of the owner or agent is unknown or

without the state, the notice may be served by posting the same on the

premises and advertising in one or more public newspapers in such
manner and for such length of time as the board or health officer may
direct.

Sect. 10. If the owner or occupant fiiils to comply with such order, Ownernotcom-

the board may cause the nuisance, source of filth, or cause of sickness,
reiuofe'tue'^nui^

to be removed, and all expenses incurred thereby shall be paid by the sauce at his ex-

owner, occupant, or other person who caused or permitted the same, if ]'^4yr2ii,§5.

he has had actual notice from the board of health of the existence thereof ^ee Ch. w, § 5.

Sect. 11. The board, when satisfied upon due examination that any Board'maynoti-
cellar, room, tenement, or buildinij, in its town, occupied as a dwelling fy occupants of

place, has become by reason of the number of occupants, or want of p"ice to quuf
cleanliness, or other cause, unfit for such purpose and a cause of nuisance ^'^

• 1 \ 4.1 \ 4.1, 1 r •
<t- • -x- 1850,108.

or sickness to the occupants or the pubhc, may issue a notice in writing

to such occupants, or any of them, requiring the premises to be put into

a proper condition as to cleanliness, or if they see fit requiring the occu-

pants to remove or quit the premises within such time as the board may
deem reasonable. If the jiersons so notified, or any of them, neglect or
refuse to comply with the teiTiis of the notice, the board may cause the
premises to be properly cleansed at the expense of the owners, or may
remove the occupants forcibly and close up the premises, and the same
shall not be again occupied as a dwelling place without the consent in

writing of the board. If the owner thereafter occupies or knowingly
permits the same to be occupied without such permission in writing, he
shall forfeit a sum not less than ten nor more than fifty dollars.

Sect. 12. When a person is convicted on an indictment for a com- when a party is

mon nuisance injurious to the public health, the court in their discretion n°"sance' court
may order it to be removed or destroyed at the expense of the defend- may ordeV it de-

ant, under the direction of the board of health ; and the form of the kI'^^I-'I; § 12.

warrant to the sheriff" or other officer may be varied accordino^ly.

Sect. 13. The superior court, or a justice thereof in ternl time or Court may is-

vacation, may, either before or ]iending a prosecution for a common h"case"of nui-'

nuisance affecting the public health, issue an injunction to stay or ]u-e- p"^''oj .
jg

vent the same until the matter shall be decided by a jury or otherwise ; iss'J, ToJ.
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may enforce such injunction according to the course of proceedings in

chancery ; and may dissolve the same when the court or one of the

justices shall think proper.

Board may Sect. 14. When the board think it necessary for the preservation of

ly'examTnatioii the lives Or health of the inhabitants, to enter any land, building, or
otpremises, vcsscl, within its town, for the purjjose of examining into and destroy-
when refused, • ,• i?£l4.1 If

&c. ing, removing, or preventmg, any nuisance, source oi nltli, or cause oi
R. s. 21, § 14. sickness, and shall be refused such entry, any member of the board may

make complaint under oath to two justices of the peace of the county,

stating the facts of the case so far as he has knowledge thereof^ and the

justices may thereupon issue a warrant directed to the sheriff or either

of his deputies, or to any constable of such town, commanding liim to

take sufficient aid, and being accompanied by any two or more members
of said board, at any reasonable time to repair to the place where such

nuisance, source of filth, or cause of sickness, complained of may be,

and the same to destroy, remove, or prevent, under the directions of

such members of the board,

may permit Sect. 15. The board may grant permits for the removal of any

fected articles
nuisancc, infected articles, or sick person, within the Umits of its town,

&c. ' when it thinks it safe and proper so to do.
r> CI OI Sis; -1 A _

shall make Sect. 16. AVhcu any person coming from abroad or residing in any
provision for towii ill this State is infected, or lately has been infected, with the
persons mfeot-

pj^^g^^g qj. other sickuess dangerous to the public health, except as is

1837, 244, § 1. otherwise provided in this chapter, the board shall make effectual pro-

2Cu'sh. 52. vision in the manner which it judges best for the safety of the inhabit-
See § 51. ants, by removing such person to a separate house or otherwise, and by

providing nurses and other assistance and necessaries, which shall be at

the charge of the person himself, his parents, or master, if able, other-

wise at the charge of the town to which he belongs ; and if he is not
an inhabitant of any town, at the charge of the commonwealth.

If infected per- Sect. 17. If the infected person cannot be removed without danger

removed^'otiiers ^^ his health, the board shall make provision for him as directed in the
may be, &c. preceding section in the house in which he may be ; and may cause the

1838," 158. ' persons in the neighborhood to be removed, and take such other meas-
See § 51. UYQH as it judges necessary for the safety of the inhabitants.

Persons may be Sect. 18. The board of health of any toAvn near to or bordering

piaces^border- upon either of the neighboring states, may appoint, by writing, suitable
ing on other persoiis to attend at places by which travellers may pass from infected

ine,&c.''^''"^"^ l^laces in other states; who may examine such travellers as it suspects
R. s. 21, § 18. of bringing any infection dangerous to the public health, and if need

be may restrain them from travelling until licensed thereto by the board
of health of the town to which such person may come. A traveller

coming from such infected place who shall without such license travel

within this state, (except to return by the most direct way to the state

from whence he came,) after he has been cautioned to depart by the per-

sons so appointed, shall forfeit a sum not exceeding one hundred dollars.

Two justices of Sect. 19. Two justices of the peace may if need be make out awar-

iasue warranYto ^''^^^ directed to the sheriff of the county, or his deputy, or to any con-
remove sick stable, requiring them under the direction of the board to remove any

K^/s?2ii § 19. person infected with contagious sickness, or to impress and take up
convenient houses, lodging, nurses, attendants, and other necessaries,

for the accommodation, safety, and relief, of the sick.

One justice may Sect. 20. When, upon the application of the board, it appears to a

sh^r'iffTo'soeure
j^^sticc of the pcacc that there is just cause to suspect that any baggage,

infected arti- clothing, or goods, found within the town, are infected with the plague

impress aid!'^^ or Other disease which may be dangerous to the public health, the jus-
R. s. 21, §20. tice shall, by warrant directed to the sheriff or his deputy, or to any

constable, require him to impress so many men as said justice may
judge necessary to secure such baggage, clothing, or other goods, and
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to post said men as a guard over the house or place "vvliere such articles

are lodged ; who shall take effectual care to prevent persons from remov-
ing or coining near the same, until due inquiry is made into the cir-

cumstances.

Sect. 21. The justice may by the same warrant, if it appears to him Justice may

necessary, require the officers, under the direction of the board, to im- ami^ storesf &e.,

press and take up convenient houses or stores for the safe keeping of forji-ife kefpi"y

such articles; and the board may cause them to be removed thereto, or k. i?2if§2i.'

otherwise detained, until, in the opinion of the board, they are freed

from infection.

Sect. 22. The officers, in the execution of the warrant, shall if need Officers may

be break open any house, shop, or other place, mentioned in the war- hous'^.g^^shops,

rant, where such articles are ; and may require such aid as is necessary &e-. and com-

to effect the execution of the warrant. Whoever neglects or refuses to Sfs. 21, § 22.

assist in the execution of the warrant, after being commanded to assist

by either of said officers, shall forfeit a sum not exceeding ten dollars.

Sect. 23. The charges of securing such articles, and transporting Expenses to be

and purifying the same, shall be paid by the owners, at such rates and
of'/.^ods"^"*''^^

prices as may be determined by the board. k.s. 21, §23.

Sect. 24. When a sheriff or other officer impresses or takes up any Town to make

houses, stores, lodging, or other necessaries, or imjn-esses men, as pro- fo^houses'Tc
vided in this chapter, the several parties interested shall be entitled to a or services' im-'

just compensation therefor, to be paid by the town in which such per- r^*^s^|i' § 24.

sons or property are so impressed.

Sect. 25. When a person confined in a common jail, house of cor- Removal of

rection, or workhouse, has a disease which, in the opinion of the phy-
tacked'wltu* dis-

sician of the board or of such other physician as it may consult, is ease.

dangerous to the safety and health of other prisoners or of the inhab- •
''• -^ > s -»•

itants of the town, the board shall by its order in writing direct the
removal of such person to some hospital or other place of safety, there

to be provided for and securely kept so as to prevent his escape until its

further order. If such person recovers from the disease he shall be
returned to said prison or other place of confinement.

Sect. 26. If the person so removed is committed by order of Return ofremo-

court or under judicial process, the order for his removal, or a copy to Vo'iirt "^Such
thereof attested by the presiding member of the board, shall be re- removal not an

turned by him, with the doings thereon, into the office of the clerk of Rfs'21, §26.

the court from which the process of commitment was issued. No pris-

oner so removed shall thereby commit an escape.

VACCnSTATION.

Sect. 27. Parents and guardians shall cause their children and wards Parents, &c., to

to be vaccinated before they attain the age of two years, and revacci-
&c"''to be'vac-'

nated whenever the selectmen or mayor and aldermen shall after five cinatcd.

years from the last vaccination require it. For every year's neglect the
P^aityforneg-

party offending shall forfeit the sum of five dollars. i855,4i4,§§i,3.

Sect. 28. The selectmen and mayor and aldermen shall require and Selectmen, &c.,

enforce the vaccination of all the inhabitants, and, whenever in their %^^lolT&<-^^
opinion the public health requires it, the revaccination of all the inhabit- Penalty for neg-

ants who do not prove to their satisfaction that they have been success- 1855, 414, §§ 3, 4.

fully vaccinated or revaccinated within five years. All persons over
twenty-one years of age, not under guai-dianship, who neglect to com-
ply with any such requirement, shall forfeit the sum of five dollars.

Sect. 29. Towns shall furnish the means of vaccination to such of Towns to pro-

their inhabitants as are unable to pay for the same. [£TiT/".
Sect. 30. Incorporated manufacturing companies; superintendents inmates ofman-

of almshouses, state reform, and industrial schools, lunatic hospitals, ;'^'''^*°"'^?''''']!f'
1 .1

1 ui i«i -T ^1 nouses, <vc., 10
ana otner places where the poor and sick are received ; masters ol houses be vaccinated.
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1855, 414, §§ 5, 0. of correction, jailers, keepers of prisons, the warden of the state prison;

and superintendents or officers of all other institutions supported or

aided by the state ; shall at the expense of their respective establish-

ments or institutions cause all inmates thereof to be vaccinated im-

mediately upon their entrance thereto, unless they produce sufficient

evidence of previous successful vaccination within hve years.

Sect. 31. Each town may make further provision for the vaccination

of its inhabitants, under the direction of the board or a committee
chosen for the purpose.

Towns may
make further
provision for
vaccination.
R. S. 21, §45.

may establish
a quarantine
ground.
S. S. 21, § 2r.

two or more
towus may es-

tablish a com-
mon quarantine
ground.
It. S. 21, §28.

Board of health
may establi-ili

quarantine of
vessels.
K. S. 21, § 29.

Quarantine reg-
ulations to ex-
tend to all, &c.
R. S. 21, § :».

Penalty for vio-

lation after no-
tice.

R. S. 21, §31.

Vessels sus-
pected of infec-

tion to be order-
ed to quaran-
tine.

R. S. 21, § 32.

Penalty, if mas-
ter, seaman,&c.,
refuse to an-
swer on oath,
&c.
R. S. 21, §33.

Quarantine ex-
penses, how
paid by person
or owner.
U.S. 21, §34.

QUARANTINE.

Sect. 32. A town may establish a quarantine ground in a suitable

place either within or without its own limits ; but if such place is with-

out its limits, the assent of the town within whose limits it may be es-

tablished shall be first obtained.

Sect. 33. Two or more towns may at their joint expense establish

a quarantine ground for their common use in any suitable place either

within or without their own limits ; but if such place is without their

limits, they shall first obtain the assent of the town within whose limits

it may be.

Sect. 34. The board of health in each seaport town may from time

to time establish the quarantine to be performed by vessels arriving

within its harbor; and may make such quarantine regulations as it

judges necessary for the health and safety of the inhabitants.

Sect. 35. Such regulations shall extend to all persons, goods, and
effects, ari-iving in such vessels, and to all persons who may visit or go
on board of the same.

Sect. 36. Whoever violates any such regulation after notice there-

of has been given in the manner before provided in this chapter,

shall forfeit a sum not less than five nor more than five hundred dol-

lars.

Sect. 37. The board in each seaport town may at all times cause a

vessel arriving in such port, when such vessel or the cargo thereof is in

its opinion foul or infected so as to endanger the public health, to be

removed to the quarantine ground and thoroughly purified at the ex-

pense of the owners, consignees, or persons in possession of the same

;

and may cause all persons arriving in or going on board of such vessel,

or handling the cargo, to be removed to any hospital under the care of

the board, there to remain under their orders.

Sect. 38. If a master, seaman, or passenger, belonging to a vessel

on board of which any infection then is or has lately been, or is suspected

to have been, or which has been at or has come from a port where any
infectious distemper prevails that may endanger the public health, re-

fuses to make answer on oath to such questions as may be asked him
relating to such infection or distemper by the board of health of the

town to which such vessel may come, (which oath any member of the

board may administer,) such master, seaman, or passenger, shall forfeit

a sum not exceeding two hundred dollars ; and if not able to pay said

sum he shall suffer six months' imprisonment.
Sect. 39. All expenses incurred on account of any person, vessel, or

goods, under quarantine regulations, shall be paid by such person or the

owner of such vessel or goods respectively.

hospitals and dangeroits diseases.

Hospitals may Sect. 40. Any town may establish within its limits, and be con-

towus.^'^^^^^
^^ stantly provided with, one or more hospitals for the reception of persons

R. s. 2i,§35. having a disease dangerous to the public health,

to be under Sect. 41. Such liospitals shall be subject to the orders and regula-
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tions of the board, or of a committee of the town ap})ointecl for that orders of board
ol iiealth.

purpose.
_ _

K.s.2i,§3r..

Sect. 42. No such hospital shall be established within one hundred Hospitals not

rods of an inhabited dwelling-house situated in an adjoining town, with- to^bewithm,

out the consent of such town. K.s. 2],§37.

Sect. 43. When a hospital is so established, the physician, nurses, Physicians, &c,

attendants, the persons sick therein, and all persons ap])roaching or
gubject toboard

cominsr within the limits of the same, and all furniture and other arti- of bcaitii.

cles used or brought there, shall be subject to such regulations as may ' ' '^' '

be made by the board of health or the committee appointed for that

purpose.

Sect. 44. When a disease dangerous to the public health breaks out Board of health

in any town, the board shall immediately provide such hospital or place p*it.?i™&e!''^aiid*

of reception for the sick and infected as is judged best for their accom- remove sick,

modation and the safety of the inhabitants; which shall be subject to i^V, 244, §2.

the regulations of the board; and the board may cause any sick and in- og^'g^iy/'"

fected person to be removed thereto, unless the condition of such per-

son will not admit of his removal without danger to his health, in which
case the house or place where he remains shall be considered as a hos-

pital, and all persons residing in or in any way concerned within the

same shall be subject to the regulations of the board as before provided.

Sect. 45. When such disease is found to exist in a town, the select- Selectmen to

men and board of health shall use all possible care to prevent the spread-
fuib'ete'ci places.

ing of the infection, and to give public notice of infected places to trav- k.s. 21, §41.

ellers, by displaying red flags at proper distances, and by all other means seessh'

which in their judgment shall be most effectual for the common safety.

Sect. 46. If a physician or other person in any of the hospitals or Penalty on per-

places of reception before mentioned, or who attends, approaches, or is tai"^ &c.! fm-'vi-

concerned with, the same, violates any of the regulations laAvfully made oiating reg-uia-

in relation thereto, either with respect to himself, or his or any other r. s.'2i,§42.

person's property, he shall for each offence forfeit a sum not less than
gge^lgi^'

ten nor more than one hundred dollars.

Sect. 47. When a householder knows that a person within his fam- Householders

ily is taken sick of small-])ox or any other disease dangerous to the pub- dau'rerous dis°^

lie health, he shall immediately give notice thereof to the selectmen or ^ases

board of health of the town in which he dwells. If he refuses or neg- k!s%T,'§43.

lects to give such notice, he shall forfeit a sum not exceeding one hun-
dred dollars.

Sect. 48. When a physician knows that any person whom he is Penalty on phy-

called to visit is infected with small-pox or any other disease dangerous n\viuynot'icc of

to the public health, he shall immediately give notice thereof to the Sangerous dis-

selectmen or board of health of the town ; and if he refuses or neglects k. s". 21, §44.

to give such notice, he shall forfeit for each offence a sum not less than
fifty nor more than one hundred dollars.

Sect. 49. Expenses incurred by a town in the removal of nuisances Expenses re-

or for the preservation of the public health, and which are recoverable dh^fdmi'is "how
of a private person or corporation by virtue of any provisions of law, sued Jor.

may be sued for and recovered in an action of contract.

Sect. 50. Fines and forfeitures incurred imder general laws, the Fines and for-

special laws applicable to a town, or the by-laws and regulations of a to use^of town.*^

town relating to health, shall inure to the use of such town. 1849,211, §7.

Sect. 51. The provisions of sections sixteen, seventeen, forty-four, Smaii-pox.

forty-five, and forty-six, shall not apply to small-pox. sofms/iil^"'

OFFENSIVE TRADES.
01 en rm 1 T •. ,, ,. . • • . • 1 Board to assign
OECT. oz. Ihe board shall n-om time to time assign certain places places forexer-

for the exercising of any trade or employment which is a nuisance or
tradt^8°au''d may

hurtful to the inhabitants, or dangerous to the public health, or the ex- prohibit.

17 25
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K. S. 21, § 4r.

1.--.5.J, :i'.)i,§l.

S3e§55.

Superior court
may, on com-
plaint, revoke
Buch assign-
ment.
R. S. 21, §48.
Iba9, 19G.

Action for dam-
ages from nui-
sance.
K. S. 21, §49.

Orders ofprohi-
bition, &c., to be
served on occu-
pant. If he re-

fuses to obey,
board may pre-
vent.
Penalty.
1855, 391, § 2.

Appeal, by per-
son aggrieved.
Proceedings.
1855, 391, §3.
1839, 196.

Trade not to be
exercised mean-
while.
1855, 391, § 4.

Verdict of jury
may alter, &c.,
order ; to be re-

turned for ac-

ceptance, &c.
1855, 391, § 5.

Costs,— how
and when as-
sessed; on
whom ; and to
what amount.
1855, .391, §6.

Chapter ex-
tends to cities.

ercise of wliich is attended by noisome and injurious odors, or is other-

wise injurious to their estates, and may prohibit the exercise of the

same in places not so assigned ; the board may also forbid the ex-

ercise of such trade or employment within the limits of the town or

in any particular locaUty thereof. All such assignments shall be en-

tered in the records ; and may be revoked Avlien the board shall think

proper.

Sect. 53. When it appears on a trial before the superior court for

the county, upon a complaint made by any person, that any place or

building so assigned has become a nuisance, by reason of offensive

smells or exhalations proceeding from the same, or is otherwise hurtful

or dangerous to the neighborhood or to travellers, the court may revoke

such assignment and prohibit the further use of such place or building

for the exercise of either of the aforesaid trades or employments, and
may cause such nuisance to be removed or prevented.

Sect. 54. A person injured either in his comfort or the enjojTnent

of his estate by such nuisance, may have an action of tort for the dam-
age sustained thereby.

Sect. 55. Orders of prohibition under section fifty-two shall be
served upon the occupant or person having charge of the premises

where such trade or employment is exercised. If the party upon
whom such order is served, for twenty-four hours after such service

refuses or neglects to obey the same, the board shall take all neces-

sary measures to prevent such exercise ; and the person so refusing or

neglecting shall forfeit a sum not less than fifty nor more than five hun-

dred dollars.

Sect. 56. Any person aggrieved by such order may appeal there-

from, and shall within three days from the service thereof upon him
apply to the superior court, if in session in the county where such order

is made, or in vacation to any justice of said court, for a juiy ; and such

court or justice shall issue a warrant for a jury, to be impanelled at a

time and place expressed in the warrant, in the manner provided in

regard to the laying out of highways.

Sect. 57. During the pendency of the appeal such trade or employ-
ment shall not be exercised contrary to the order ; and upon any viola-

tion of the same the appeal shall forthwith be dismissed.

Sect. 58. The verdict of the jury, which may either alter the order,

or aftirm or annul it in full, shall be returned to the court for accept-

ance as in case of highways ; and said verdict when accepted shall have
the authority and effect of an original order from which no appeal had
been taken.

Sect. 59. If the order is afiirmed by the verdict, the town shall

recover costs against the appellant ; if it is annulled, the appellant shall

recover damages and costs against the town ; and if it is altered, the

court may render such judgment as to costs as in their discretion may
seem just.

Sect. 60. The provisions of this chapter extend to cities so for as

the same are not inconsistent with their several charters or acts in

amendment thereof.
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CHAPTER 27

OF THE PROMOTION OF ANATOMICAL SCIENCE.

Section
1. Overseers of the poor, &c., to permit

physicians to take dead bodies in certain

cases.

2. Physicians, &c., to give bond on receiving

a dead body.

Section
3. Persons having charge of poorhouse, Ac,

to give notice of deatli.

4. Dead bodies not to be given to physicians if

claimed by friends, or if deceased requested
to be buried, &c.

Section" 1. The overseers of the poor of a town, the mayor and overseers of
aldeniien of a city, and the inspectors and superintendent of a state poor, &c., to

11 ." !•• !• j_ • give dead bod-
alnishouse, may to any physician or surgeon, upon his request, give per- fes to physi-

mission to take the bodies of such persons dying in such town, city, or *'^^°^ "^ certain

ahnshouse, as are required to be buried at the public expense, to be by 1845,242, §i.

him used within the state for the advancement of anatomical science;
i^5'323, §1.

preference being given to medical schools established by law, for their
use in the instruction of students.

Sect. 2. Every physician or surgeon, before receiving any such dead Physicians, &c

,

body, shall give to the board of officers surrendering the same to him, a *» &!^? bond on

sufficient bond that each body shall be used only for the promotion of bodyl"^^
*

anatomical science Avithin this state, and so as in no event to outrage ^" ^- ^^' ^ ^^^

the public feeling ; and that, after having been so used, the remains
thereof shall be decently buried.

Sect. 3. Persons having charge of a poorhouse, workhouse, or Persons having
house of industry, in which a person required to be buried at the public charge of poor-

,i.'__ _i- _ii ^ ^1 -.1 *•
. • * r. ,-,.,.. '^ house, &c., to

give notice of
death.

„ ^ 1845 242 6 1
which such death occurs ; and except in case of necessity the body of '

such person shall not be buried until such notice is given, and permis-
sion therefor granted by such overseers or mayor and aldermen ; nor
without their permission shall the body be surrendered for dissection or
mutilation.

Sect. 4. If the deceased person during his last sickness, of his own when dead
accord requested to be buried, or if," within twenty-four hours after his

to be gfvlnTo
death, any person claiming to be and satisfying the proper authorities physici^!^*8° &c.

that he is a friend or of kindred to the deceased, asks to have the body ^^^' ^' § ^•

buried, or if such deceased person was a stranger or traveller who sud-
denly died, the body shall not be so surrendered, but shall be buried.

expense dies, shall fortliwith give notice of such death to the overseers gi'vTnotice of
of the poor of the town or to the mayor and aldermen of the city in ^'^'**'^-

CHAPTER 28.

OF CEMETERIES AND BURIALS.

Section
1. Cemetery corporations may be organized.
2. Powers, duties, and liabilities.

3. Lots to be indivisible, but inheritable ; rep-

resentative of, how designated.
4. Towns to provide burial places.

5. Private land not to be used for burial pur-
poses, except, &c.

6. Boards of health to make necessary regula-
tions, &c.

Section
7. Boards of health to give notice of regula-

tions.

Notice to be given before closing tombs,
&c., by order of board.

Appeal from order of board.

to be tried by a jury. Costs.

Penalty for interments in violation of this

chapter.

for injury to tombs or cemeteries, &c.

8.

9.

10.

11.

12.

Section 1. Ten or more persons desirous of procuring, establishing, Cemetery cor-

and preparing, a cemetery or burial place, or being the majority in inter- beo*rg°a^?d?
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I'Hi, 114, § 1. est of the proprietors of an existing cemetery, may organize as a corpo-
1802, 56, §§ 1, 2.

j..^^iQj^ jjj t]\g manner provided in chapter sixty-seven. Bnt in the case

of an existing cemetery, the corporation shall not make sale of nor im-

pair the right of any proprietor.

Powers, duties, Sect. 2. Such corporation shall have the povfers and priAdleges, and

fsfi^m^^s*^'^ be subject to the duties, restrictions, and liabilities, of chapter sixty-

3, 4.' ' ' eio^ht, and to the provisions of the first sixteen sections of chapter sixty-
' '

^ seven ; may take and hold so much real and personal estate as may be
necessary for the objects of its organization, which shall be applied

exclusively to the furtherance of such objects ; may lay out such real

estate into lots, and upon such terras, conditions, and regulations, as

the corporation shall prescribe, may grant and convey the exclusive

right of burial in and of erecting tombs or cenotaphs upon any lot, and
of ornamenting the same.

Lots to be indi- Sect. 3. Lots in such cemetery shall be held indivisible, and upon

hertobie."*Rcp- the decease of a proprietor, his heirs at law, or the devisees of such lot

resentative ot, if deviscd, shall succeed to his privileges. If there is more than one
jow esigna

j^^.^, ^^, dcvisce, they shall within nine months from such decease desig-
1841, 114, § 5. jiate in Avriting to the clerk of the corporation which of their number

shall represent the lot ; and on their failure so to designate, the board
of trustees or directors of the corporation shall enter of record which of
said heirs or devisees shall represent the lot while such failure continues.

Burial places. Sect. 4. Each towii and city shall provide one or more suitable
1855. 257, § 1. j^laces for the interment of persons dying within its limits.

private land Sect. 5. Except ill the casc of the erection or use of a tomb on pri-

for,excep"tr&c.
'^^^^ land for the exclusive use of the flimily of the owner, no land, other

1.^55, 257, §§ 2, 3, than that already so used or appropriated, shall be used for the purpose
of burial, unless by permission of the town or of the mayor and alder-

men of the city in which the same is situated.

Boards of Sect. 6. Boards of health may make all regulations which they

re'*uiatlons,*'&c. J'^^^S^ necessaiy concerning burial grounds and intemients within their
R.°s. 2i,§7^ respective limits; may prohibit the use of tombs by undertakers, (as

8*Cu8h.'ob\
' places of deposit for bodies committed to them for burial,) for the pur-

pose of speculation, and may establish penalties not exceeding one hun-
dred dollars for any breach of such, regulations,

to ^ve notice Sect. 7. Notice of such regulations shall be given by publishing the

r/s.^?M
8^^' same in some newspaper of the town, or city, or, if there is no such

-vl"^s~^/'^*^"
newspaper, by posting a copy in some public place therein; which shall

be deemed legal notice to all persons.

Koticetobe Sect. 8. Before a tomb, buinal ground, or cemetery, is closed by

c?oski'^tombs, oi't^er of the board of health, for a time longer than one month, all per-
&c., by order of SOUS interested shall have an opportunity to be heard, and personal no-

1^5*^257, §9. tice of the time and place of hearing shall be given to at least one
owner of the tomb, and to three at least, if so many there are, of the

proprietors of such burial ground or cemetery, and notice shall also be
published two successive weeks at least preceding such hearing, in two
newspapers, if so many there are, published in the county.

Appeal from Sect. 9. The oAviicr of a tomb aggrieved by the order of the board

18M
"^257

'T?^^
of health closing any tomb, burial ground, or cemetery, may appeal

1859' 196.' therefrom, and at any time within six months from the date of the
order enter his appeal in the sui^erior court ; and the appellant shall

give the board of health fourteen days' notice -of his appeal previous to

the entry thereof. But the order of the board shall remain in force

until a decision shall be had on the appeal.

to be tried by Sect. 10. A]ipeals shall be tried in regular course before a jury, and

ikT^"57^§°7**'
if the jury find that the tomb, burial ground, or cemetery, so closed, was
not a nuisance, nor injurious to the public health at the time of the
order, the court shall rescind the same so far as it affects such tomb,
bmial ground, or cemetery, and execution for costs of the ajjpeal shall
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issue in favor of the appellant against the town or city in which the

same was situated. But if the order is sustained, execution shall issue for

double costs against the appellant in favor of the board of health for

the use of the town or city.

Sect. 11. For eveiy interment in violation of section five in a town Penalty for vio-

or city in which the notice presciibed in section seven has been given, ih*apte?f
*^^

the owner of the land so used shall forfeit not less than twenty nor isss, 257, § 4.

more than one hundred dollars.

Sect. 12. Whoever wrongfully destroys, impairs, injures, or removes, for injuring

a tomb, gravestone, building, fence, railing, or other thing, lawfully i8™fii^"§6.

erected in or around a place of burial or cemetery, or a tree, shrub, or isss, 257, § 8.

plant, situate within its limits; or wrongfully injures a walk or path

therein, or places mbbish or oftensive matter within a place of burial or

cemetery, or commits any nuisance therein, or in any way desecrates or

disfigures the same, shall forfeit for every such ofience not less than five

nor more than one hundred dollars. Upon the trial of a prosecution for

the recovery of such penalty, use and occupation for the purposes of Proof of title,

burial shall be deemed sufficient evidence of title.

TITLE IX.

CHAPTER 29.

OF THE PUBLIC RECORDS.

Section
1. Linen paper to be used for records. Amer-

ican manufacture to be preferred.

2. County commissioners, &c., to have records

bound and papers filed.

3. to provide fire-proof rooms, &c., for rec-

ords, &c.

4. City governments and selectmen to provide

fire-proof safe, &c.

5. Town may cause its records of grants, &c.,

to be transcribed.

6. or those of town from which set off.

7. Records becoming illegible, &c., may be
transcribed ; and records of other places.

Section
8. Transcripts compared and certified, &c., to

have force of originals.

9. Records not to be removed, except, &c.

10. may be inspected and copied. Clerks,

&c., to certify.

11. Town or city clerk to have custody of rec-

ords, &c., after dissolution of proprie-

tary.

12. of records of dissolved churcb or reli-

gious society.

13. Penalties.

Section 1. All matters of public record in any office shall be en- Linen paper to

tered or recorded on paper made wholly of linen, of a firm texture,
ord'8!'^'Ameri-*^

well sized, and well finished ; and the clerks and registers of said offices can manufac-

shall give a preference to linen paper of American or domestic manu- ferredu
^

^"^^

facture, if such paper is marked in water line with the word " linen," k. s. i4, § U6.

and also with the name of the manufacturer.
Sect. 2. The county commissioners, city governments, and select- County eom-

men, of the respective counties, cities, and towns, shall have all books tohave records'

of public record or registry belonging thereto substantially bound, and
^"J^g^^jg^*^

p*'

other papers and documents within their re^ective departments duly issi, lei, § 1.

filed and arranged conveniently for examination and reference, and
shall also cause such of said public records as are left incomplete by any
clerk or register to be made up and completed by his successor firom the

17*
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County com-
missiouers, &c.,

to provide fire-

proofrooms,
&c., for records,
&c.
R. S. 14, § 1(H.

1851, 161, §§1,2.

City govern-
ments and se-

lectmen to pro-
vide fire-proof
safe, &c.
185r, 97, § 1.

Town may
cause its rec-

ords of grants,
&c.,to be tran-
scribed.

1857, 84, § 1.

or those of
town from
which set off.

1857, 84, § 2.

Records becom-
ing illegible,

&c., may be
transcribed

;

and records of
other places.

1851, 161, §§2, 6.

See § 2.

Transcripts
compared and
certified, &c., to
have force of
originals.

1851, 161, § 2.

1857, 84, §§ 1, 2.

See § 2.

Records not to
be removed, ex-
cept, &c.
R. S. 83, § 22.

1849, 202, § 1.

1851, 161, § 3.

1852, 10.

1856, 284, § 13.

See § 13.

may be in-

spected and
copied. Clerks.

&c., to certify.

1851, 161, §§ 4, 6.

1867 84, §3.
See § 2.

files and usual memoranda as far as practicable, and certified and pre-

served in the same manner and with the same efiect as is provided for

other cases in sections seven, eight, and ten, of this chapter.

Sect. 3. The commissioners shall provide and maintain fire-proof

rooms Avith suitable alcoves, cases, and boxes, for the safe keeping of all

records, files, papers, and documents, belonging to the several registries

of deeds ; and a suitable place for the safe keeping and preservation of

the other public records, and of valuable documents belonging to the

county; and for their particular security and preservation ; and such

records and documents shall be securely kept in the places so provided.

Sect. 4. City governments and selectmen shall provide at the ex-

pense of their respective cities and towns, fire-proof safes of ample size

for the preservation of books of record or registry, and other important

documents or papers belonging thereto ; and the clerk of each city and

town shall keep all such books, papers, and documents, in the safe so

provided, at all times except when they are wanted for use.

Sect. 5. A city or town may cause to be carefully transcribed such

of its records as relate to grants of lands, or the grants or divisions and
allotments of land made by the original proprietors of the township, or

to any easements, private rights, or ways, or any records of births and
marriages kept by such city or town, or by any parish within the same.

Sect. 6. A city or town whose territory in whole or in part has

been set ofi" from any other city or town, may cause to be carefully

transcribed such recoi'ds named in the preceding section as relate to

lands, easements, rights, or ways, situated in the temtory so set off.

Sect. 7. When the records of a county, city, or town, are becoming
worn, mutilated, or illegible, the county commissioners, city government,

or selectmen, shall have fair legible copies seasonably made ; and when
the interests of any county, city, or town, require, the county commis-

sioners, mayor and aldermen, selectmen, or overseers of the poor, may
have copies of any records or parts of records, or of any papers or doc-

uments, in the legal custody of any other county, city, or town, so made
at the expense of their respective counties, cities, or towns; which

copies shall be ceitified by the register or clerk of the ofiice where they

are taken to be true copies of the originals, and they shall be preserved

in like manner as the original records, papers, and documents, of the

place for which they are made.
Sect. 8. A transcript made in pursuance of the provisions of the

preceding sections, and compared and certified under oath by the clerk

or register having the custody of the original to be a true copy, shall

have the same force and effect when deposited among the records of the

place for which it is made as if the same were an original record, or an

original paper, or document, deposited there.

Sect. 9. Registers of deeds, registers of courts, and the registers

and clerks of courts, cities, and towns, shall keep all records and docu-

ments belonging to their offices in their sole custody, and shall in no

case, except upon summons in due form of law, or when the temporary

removal of records and documents in their custody is necessary or con-

venient for the transaction of the business of the courts or the perform-

ance of the duties of their respective offices, cause or permit any record

or document to be removed or taken away.

Sect. 10. Under the direction of the officers having the custody of

the county, city, and town records and files, the same shall be open for

public inspection and examination, and any person may take copies

thereof And the several clerks and registers shall, on payment of a

reasonable fee therefor, compare and certify, in the manner herein men-

tioned, all transcripts properly and correctly made for any county, city,

or town, in pursuance of the provisions of this chapter.

Sect. 11. The legal custody of the books of record and other docu-
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merits of the ancient propj-ietors of townships or of common lands, Town or city*

when they have ceased to be a body corporate, shall, unless they have custody of rec-

made other legal disposition thereof^ be vested in the clerk of the city ords when, &c.

or town in which such lands or the larger portion of them are situated; is'si, lei, §
5.'

who, if such records and documents are in the possession of any other ^®^ § ^^

person, shall demand the same, and may make and certify copies thereof

in the same manner as the clerk of the proprietors might have done.

Sect. 12. When any church or religious society ceases to have a of records of

legal existence, and the care of its records and registries is not other- to extst?'^''^"^"

wise provided for by law, the person having possession of the same shall ]»>5i, i6i,§8.

deliver them to the clerk of the city or town in which such church or

society was situated, who may certify copies thereof

Sect. 13. Every county, city, and town, for each month it neglects Penalties.

or refuses to perform any duty required by this chapter, shall forfeit 7,
8.' '

*^ '
•

twenty dollars ; a register or clerk who neglects or refuses to perform ^''^~' 9^' § ~-

any duty required of him shall forfeit for each offence ten dollars ; who-
ever takes and carries away any book of record, paper, or written docu-

ment, belonging to the records or files of any county, city, or town,
except as is provided in section nine, or defaces, alters, or mutilates, by
mark, erasure, cutting, or otherwise, any such record, paper, or written

document, shall forfeit a sum not exceeding fifty dollars ; and whoever,
after demand made by the clerk of the city or town entitled by law to

have possession of the books of record and other documents mentioned
in sections eleven and twelve, wrongfully detains the same, shall forfeit

fifty dollars.

TITLE X.

OF PARISHES AND RELIGIOUS SOCIETIES; AND OF RELIGIOUS,
CHARITABLE, AND EDUCATIONAL FUNDS AND ASSOCIATIONS.

Chapter 30.— Of Parishes and Religious Societies.

Chapter 31.— Of Donations and Conveyances for Pious and Charitable Uses.

Chapter 32.— Of Associations for Religious, Charitable, and Educational Pur-

poses.

Chapter 33.— Of Public Libraries.

CHAPTER 30

OF parishes and religious societies.

Sectiox
1. Religious Bocieties to be bodies corporate.

Powers oftaxation conferred by special act
not affected. Existing rights of property
not impaired.

2. Rights, &c., of religious societies.

3. Churches to have accustomed privileges,
&c.

4. Societies may organize themselves, &c.
Powers, &c. Subject to revocation.

6. First meeting to be called by justice's war-

Section
rant. Contents of warrant and proceed-
ings thereon.

Membership of religious societies to be
voluntary.

Societies may regulate admissions by by-
laws.

Members alone may vote.

Annual meeting in March or April, or at

times prescribed by by-laws, &c. Choice

of oflScers.
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Section
10. Moderator, &c., elected by ballot. Clerks,

&c., to be sworn. Other elections.

11. Prudential affairs, by whom managed.

12. If assessors refuse, &c., a justice of the

peace may call, &c.

Warrant to contain matters desired by five

or more voters. Action on matters not in

warrant void.

Meetings, how warned.

Who to preside till moderator is chosen.

Choice of clerk. Officers, how sworn.

Moderator's powers, &c. Penalties for dis-

orderly conduct.

Collector to be sworn. If not present, to be

summoned. Upon refusal or neglect, new
election.

Vacancies in offices, how filled.

Officers of Protestant Episcopal Societies.

Objects for which a society may raise

money.
21. Taxes to be assessed on property.

22. Corporations not to be taxed, nor trus-

tees, &c.

Societies may appoint treasurers collect-

ors, wlio shall have power of town collect-

ors ; may abate upon prompt payment.
Unincorporated societies may hold, &c., do-

nations.

Trustees may be appointed; term of office,

regulations for their government.
" Religious society," &c., includes parish.

Proprietors of churches, &c.,may organize

and have corporate powers.

28. Amount of estate which may be held.

13.

14.

15.

16.

17.

18.

19.

20.

23.

24.

25.

26.

27.

Section
^

29. Clerk to leave copy of record of organiza-

tion with town clerk, &c., or organization

to be void.

Proprietors of churches, &c., may assess

for alterations, repairs, &c.

How proprietors' meetings maybe called.

32. Assessment and collection of money.
33. Notice when pews are sold by treasurer.

34. Affidavit of notice of sales made evidence.

Proprietors may take down pews to alter

churches, &c. Proceedings in such case.

Parishes and societies may take down pews
or sell their house.

37. No compensation when church is unfit for

use.

Pews personal estate. Dower, &c.

Pews in churches erected since March 25,

1845, may be assessed for support of public

worship,
and in churches erected before that time,

by consent or vote of two-thirds.

Pews to be purchased in such case at an.

appraisal.

Societies complying with preceding sec-

tions to have powers, &c.

Trustees of Methodist Episcopal Societies.

may organize and become corporations.

Powers of trustees. Annual income not to

exceed $4000.

First meeting, how called. Organization.

Secretary to be sworn.

46. Copy of record of organization to be left

with town clerk, or organization to be

void.

30.

31.

35.

36.

38.

39.

40.

41.

42.

43.

44.

45.

Religious socie-

ties to be bodies
corporate.
existing pow-

ers not affected.

R. S. 20, §§ 1, 19.

21.

rights, &c.,
of.

R. S. 20, §2.

Churches to
have privileges,
&c.
R. S. 20, §3.
16 Mass. 488.

10 Pick. 172.

5 Cush. 412.

Societies not in-

corporated may
organize, &c.
powers may

be revoked.
R. S. 20, §§ 26,
29.

6 Met. 448.

First meeting,
&c., how called.

R. S. 20, §§27,
28.

6 Met. 448.

See §§ 13, 31.

Section 1. Every religious society established or organized by vir-

tue of any statute shall be and continue a body corporate with the pow-
ers given to corj^orations by chapter sixty-eight, and the powers, privi-

leges, liabilities, and duties, set forth' in this chapter; but this chapter

shall not enlarge nor diminish the powers of taxation enjoyed by any
religious society by virtue of a special law or act of incoi-jsoration, nor

impair existing rights of property of any territorial parish.

Sect. 2. Keligious societies, whether corporate or unincorporate,

shall continue to have and enjoy their existing rights, privileges, and
immunities, except so far as the same may be limited or modified by the

provisions of this chapter.

Sect. 3. The respective churches connected and associated in public

worship with such religious societies shall continue to have, exercise,

and enjoy, all their accustomed privileges and liberties respecting divine

worship, church order, and discipline, and shall be encouraged in the

peaceable and regular enjoyment and practice thereof.

Sect. 4. A religious society that is not incoi'porated, or which may
be unable to assemble in the usual manner, if it contains ten or more
qualified voters, may organize and become a corporation with the pow-
ers, privileges, duties, habilities, and requirements of such societies, and
may hold so much estate, real or personal, as may be necessary for the

olyects of such organization, and no more; but all the powers derived

from such organization may be revoked by the legislature.

Sect. 5. Any justice of the peace for the county in which such soci-

ety may be, upon apphcation in writing by five or more of the qualified

voters thereof, may issue his warrant directed to some one of the appli-

cants, stating the objects, and requiring him to warn the qualified voters

of the society to meet at a time and place appointed in the warrant

;

and the same may be served by posting an attested copy thereof on the

principal outer door of the meeting-house, or leaving such copy Avith or

at the last and usual place of abode of such voters, seven days at least
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before such meeting ; and, upon due return thereof, the same justice or

any other justice of the peace for the county may preside at the meeting

for the choice and qualification of a clerk, who shall enter at large upon

the records of the society the proceedings had in the organization

thereof; and the society may thereupon proceed to choose a moderator

and do such other things as parishes are by law authorized to do at

their annual meetings : provided the subject matter thereof is inserted

in the warrant.

Sect. 6. Persons belonging to a religious society shall be held to be Membership.

members until they file with the clerk a written notice declaring the }'~
Mass'. 347.

dissolution of their membership, and they shall not be liable for any 5 I'kk. ios.
'

grant or contract thereafter made or entered into by such society. No o'i Pick. lis.

person shall be made a member of such society without his consent in
^ l^^^'Jha-,

writing.

Sect. 7. Every religious society may make by-laws not repugnant societies may

to the laws of the commonwealth, and therein prescribe the manner in
^^^"gf*'^

admis-

which persons may become members. k. s. 20, § 5.

Sect. 8. No person shall have a right to vote in the affairs of such wiio may vote.

society unless he is a member thereof ^- ^- ^"' ^
''•

Sect. 9. The qualified voters of every parish and incorporated reli- Annual meet^

gious society, and of every society organized according to the provisions
JJ^cers.'^"'*'''

^^•

of this chapter, shall hold an annual meeting in the month of March or k.s. 20, §7.

April, or at such other time as they may prescribe by their by-laws, and I'^cubh-'ilo."

if the by-laws do not otherwise determine at a time and place appointed

by their assessors or standing committee ; and at such meeting shall

choose a moderator, clerk, two or more assessors, a treasurer and col-

lector, and such other officers as they think necessary, all of whom,
except the moderator, shall continue in office till the next annual meet-
ing and till others are chosen and qualified in their stead.

Sect. 10. Moderators of meetings held for the choice of officers Moderator,

shall be elected by written ballots. Clerks, assessors, treasurers, and c}io^en^&'c!^°^

collectors, shall be elected by written ballot and shall be sworn. Other k- s. 20, § 7.

officers may be elected in such mode as the society may determine. 1 cu'sb'.' 149.

Sect. 11. The prudential affairs of such societies shall be managed Prudential af-

by their assessors or a standing committee specially appointed for that mi"iia^e(K^
''""^

purpose; and the assessors or committees shall have like authority for R.s.2o, §14.

calling meetings as selectmen have for calling town meetings.

Sect. 12. If there are no assesssors or -committee, or if they unrea- "When justice

sonably refuse to call a meeting, any justice of the peace for the county, ^J "'^^^ v^ceXr-

upon the appUcation of not less than five qualified voters, may call one K-^S- 20, § 17.

in the manner provided in section five. e Met.'^s.'

Sect. 13. The assessors or committee shall insert in the next war-
^ ^^*^V'^4~g

rant they issue for calling a meeting any matter which not less than five warrant, what
qualified voters of the society in writing request. Nothing acted upon to contain, i<ic.

shall have any legal operation, unless the subject matter thereof was 9 p'ick.*97!

inserted in the warrant.

Sect. 14. Meetings shall be warned in the manner provided by any Meetings, how
.by-law or vote of the society, and when no provision is made, in such k*s!'2o, §8.

manner as the assessors or standing committee in their warrant for such ' Oreeni. 420.

meeting direct.

Sect. 1.5. The clerk, or if there is no clerk or he is absent, the assess- who to preside.

ors or the standing committee, or any one of them, shall preside in the offic^.'r^'^tiow

choice of a moderator; and a clerk may then be chosen, either pro ?"'o™-„\.„
,„

. , f.11 ,, ,
*'

. _,, '
-, -' K. S. 20, »t)9, 10.

tempore or to fall the vacancy, as the case may require. The moderator 5 Mass. 427.

may administer the oath of office to the clerk ; and the clerk to the *^ Greeni. 448.

assessors and collector; or said oaths may be administered by a justice
of the peace ; and they shall be substantially the same as are required
to be taken by the clerk, assessors, and collectors, of towns. Moderator's

Sect. 16. The moderator shall have the same power as the modera- powers, &c.

26
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Disorderly con-
duct.
R. S. 20, §11.
1(3 Mass. 385.

Collector.
K. S. 20, §§ 12,

13.

Vacancies in of-

fices, how filled.

K. S. 20, § 15.

Officers of Prot-
estant Episco-
pal Societies.

1858, 116.

Objects for
which a society
may raise
money.
K. S. 20, § 18.

1 Mass. 181.

5 Mass. 547.

10 Pick. 500.

5 Met. rS.

8 Gush. 267.

Taxes to be as-

sessed on prop-
erty.

K. S. 20, §30.
1 Gush. H9.

Corporations,
&c.,not to be
taxed, &c.
R. S. 20, § 20.

1848, 164, § 1.

Societies may
appoint treasu-
rers collectors.
may abate

upon prompt
payment.
R. S. 20, §§23,
24.

Unincorporated
societies may
hold, &c., dona-
tions.
R. S. 20, § 25.

5 Met. 160.

8 Met. 154.

tor of a town meeting ; and persons guilty of disorderly behavior at a
meeting shall be subject to the penalties and punishments provided for

like offences in town meetings.
Sect. 17. If the person chosen collector is present and accepts the

office, he shall forthwith be sworn. If not present, he shall be sum-
moned to take the oath by a constable or any person whom the clerk or

assessors may appoint for the purpose. Upon the refusal or neglect of

a person present to accept the office at the time, and upon the neglect

of a person so summoned, for the space of seven days, to appear and
take the oath, the society shall proceed to a new choice; and so from
time to time until some person accepts and is sworn.

Sect. 18. Vacancies in any of the annual offices, occurring after the

annual meeting, may be filled at any other legal meeting.
Sect. 19. The rector or one of the wardens of religious societies

belonging to the body of christians known as the Protestant Episcopal
Church, organized under the laws of the commonwealth, may, unless it

is otherwise provided in some by-law, preside at their meetings with all

the powers of a moderator; and the wardens or wardens and vestry

may exercise all the powers of a standing committee in accordance with
the usage and discipline of said church. Unless they assess or collect

a tax on the polls, estates, or pews, of the members thereof, such soci-

eties need not choose a collector or assessors ; and they may in their

by-laws provide, that the duties of assessors shall be performed by the

wardens. But the officers upon whom the duties of standing committee
or assessors may devolve shall in all cases be elected by ballot.

Sect. 20. The qualified voters of each religious society, at the annual
meeting or at any other meeting regularly notified seven days at least

before the holding thereof, may grant and vote such sums of money as

they judge necessary for. the settlement, maintenance, and support, of

ministers or public teachers of religion ; for the building or repairing of

houses of public worship; for sacred music; for the purchase and pres-

ervation of burial grounds ; and for all other necessary parish charges

;

which sums shall be assessed on the polls and estates of all the members
of the society, in the same manner and proportion as town taxes are by
law assessed.

Sect. 21. The assessors shall assess the taxes upon the property (not

exempted by law from taxation) of all the members of the society,

including their real estate within the state, in whatever jjart thereof it

may be situated, and their personal estate wherever the same may be

;

and no citizen shall be liable to pay a tax for the support of public

worship or other parish charges, to a society other than that of which
he is a member.

Sect. 22. No corporation shall be taxed for any parochial jourpose.

Nor shall any person be taxed in a parish or religious society for property

held by him as guardian or trustee.

Sect. 23. Every society may appoint its treasurer collector of taxes;

who shall have like powers and proceed in like manner, in enforcing the

collection of such taxes after the expiration of the time fixed by the

society for the payment thereof, as provided in chapter twelve for the

collection of taxes by collectors of towns ; and any society may authorize

its treasurer and collector to make an abatement of such sum as it may
agree upon at its annual meeting, to those who make voluntary payment
of their taxes within such periods as may be detennined by the society.

Sect. 24. Unincorporated religious societies shall have like power
to manage, use, and employ, any donation, gift, or grant, made to them,

according to its terms and conditions, as incorporated societies have, by
law ; may elect suitable trustees, agents, or officers therefor ; and sue for

any right Avhich may vest in them in consequence of such donation, gift,

or grant ; for which purposes they shall be corporations.
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Sect. 25. Incorporated and unincorporated religions societies may Trustees may

appoint trustees, not exceeding five in number, to hold and manage trust ^^rm ofofffeo'-

funds for their benefit, who shall hold their ofiices five years and until rcii:iiiatious for

others are appointed in their stead, with power to fill vacancies for an mont.^"^^™

unexpired term occmTing in their board. Such societies at or before i«53, 389, §i.

the time of the first appointment of the trustees may* establish rules and
regulations for their government, which shall be considered as of the
nature of a contract, and not subject to alteration or amendment except
by all the trustees in ofiice at the time and by a two-thirds vote of the

society interested therein.

Sect, 26. The terms "religious society" and "society" in the pre- ".Religious Re-

ceding sections shall include parishes. chufespari'sh^

Sect. 27. Persons owning or proposing to build a house of public Proprietors of

worship may organize themselves in the same manner as religious may or^antze'
societies are authorized to do by the provisions of this chapter ; and -ii"! h<ive cor-

shall tliereupon become a corporation with the powers, privileges, duties, ^i^o%F,°^Jill',

restrictions, and liabilities, set forth in chapter sixty-eight, and in the ^'^^ §
'^''^

following sections ; but all the pow^ers derived from such organization
may be revoked by the legislature.

Sect. 28. Every such corporation may hold so much real and per- Amount of es-

sonal estate, in addition to its meeting-house, as may be necessary for its
ij'J/j^i'j''^''

^^^

objects, and as has been agreed and determined on at the meeting held i84o, 02;§3.

for the purpose of organization ; and the annual income thereof shall be
applied to parochial purposes.

Sect. 29. The clerk of every such corporation shall, within ten days Clerk to* leare

of such meeting, leave with the clerk of the town or city in which such ly}^l t'own''"'^*^

house of worship is situated, or is about to be built, a true copy of the (•icrk,&c.

record of the proceedings. If he fails so to do, the organization shall
^^^^' *"'' ^

*'

be void. The copy shall be recorded by the clerk receiving it in a book
kept for the puii^ose, for which he shall receive the fee of the register
of deeds for like services.

Sect. 30. When the proprietors deem it expedient to alter, enlarge, Proprietors

repair, rebuild, or remove, their house, or build a new one, they may, at a .X^iitions' re-
legal meeting called for that purpose, raise such sums of money as they i'air9,.tc.

'

may judge necessary for the purpose, and to purchase land necessary
^'^- ^•-•''§'^^-

therefor.

Sect. 31. A meeting of the proprietors for any of the puiposes How proprio-

aforesaid, may be called in the manner prescribed in the by-laws or may beS^!
votes of the corporation, or by a warrant granted by a justice of the k's. 20,'§35."

peace on application in writing by any five of said proprietors, which 9 cusiifsos.
warrant shall be directed to one of the applicants ; or such meeting
may be called by a notification by the clerk of the proprietors, who
shall warn a meeting on a like application to him ; and in either case
the meeting may be warned by notification served as provided in
section five.

Sect. 32. Money raised may be assessed on the pews in such house, Assessment
and the assessment may be committed to the treasurer of the proprie- of money':*'°°
tors, who shall forthwith give notice by posting up an advertisement at ^}- s. 20, §32.

the principal outer door of the house, stating the completion of such
^'"'^^'•'•

assessment and the day of delivery thereof to him ; and if any part of
said taxes remains unpaid for three months afterwards, the treasurer
shall collect the same forthwith by sales at public auction of the pews
whereon the same remains unpaid, in the manner provided in the fol-
lowing sections.

Sect. 33. The treasurer shall post up a notification of the intended Notice when
sale of a peV for taxes at the principal outer door of such house, at Tlreasurer"^
least three weeks before the time of sale, setting forth the number of k.s.2o,§33.
the pew, if any, the name of the owner or occupant, if known, and the

^''''^^'^

amount of the tax due thereon ; and if any part of said tax remains un-
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Affidavit of no-
tice of sales
made evidence.
R. S. 20, § 3i.

Proprietors
may take down
pews to alter

churches, &c.
Proceedings in
such case.

R. S. 20, § 30.

4 N. Hamp. R.
180.

Parishes, &c.,
may sell house,
&c.
R. S. 20, § 37.

1853, 255. •

19 Pick. 301.

No compensa-
tion in case, &c.
R. S. 20, § 38.

17 Mass. 435.

1 Pick. 102.

3 Pick. 344.

7 Pick. 13.S.

9 Gush. 508.

Pews personal
estate, &c.
1855, 122, §§1,2.

in certain
churches may
be assessed,
&c.
1845, 213, § 1.

in other
churches, &c.
1852, 319, § 1.

1854, 258, § 1.

1 Gush. 149.

to be pur-
chased in cer-

tain cases at an
appraisal.
1854, 258, § 2.

Societies com-
plying witli

preceding- sec-

tions to have
powers, &c.
1854, 258, § 3.

Trustees of
Methodist
Episcopal socie-

ties may organ-

paid at the time, the treasurer shall sell the pew at public auction to the

highest bidder, and shall execute and deliver to the purchaser a sufficient

deed of conveyance. The money arising from tlie sale, beyond the

taxes and incidental reasonable charges, shall be paid by the treasurer

to the former owner of the pew, or to his assigns.

Sect. 34. An affidavit annexed to an original notification or to a

copy thereof, made before a justice of the peace, and recorded on the

proprietors' records Avithin six months next after such sale, shall be
allowed as one mode of proof of the posting up of the notifications

herein before required.

Sect. 35. Such proprietors, for the purpose of building a new house,

or of altering, enlarging, repairing, rebuilding, or removing, their house
already built, may sell their house or take down any pews therein ; the

pews taken being first appraised by three or more disinterested persons

chosen by the proprietors for that purpose. The j^ews newly erected

shall be sold by their treasurer at public auction to the highest bidder,

and deeds thereof given in like manner as when pews are sold for the

payment of taxes. The money arising from such sale shall be applied,

so far as may be necessary, to paying the appraised value of the pews
taken down ; and the deficiency, if any, shall be paid by the proprietors

of such house, within thirty days after the sale.

Sect. 36. Under the regulations of the preceding section, a parish

or religious society, whenever it deems it necessary for the purpose of

building a new house or of altering, enlarging, removing, or rebuilding,

its house already built, may take down any pews therein or sell the house.

Sect. 37. Nothing contained in the two preceding sections shall en-

title a person to compensation for a pew so taken down, when such house
is unfit for the purposes of pubUc worship.

Sect. 38. Pews shall be personal estate. But this provision shall

not affect any existing right of dower.

Sect. 39. Corporations for religious purposes may assess upon the pews
in a church or meeting-house which they have erected or procured for

public worship since the twenty-fifth day of March eighteen hundred
and forty-five, according to a valuation of said ])eAvs which shall first be

agreed upon and recorded by the clerk, sums of money for the support

of public worship and other parochial charges, and for the re])airs of the

house. Such assessments may be collected in the manner provided in

sections thirty-two and thirty-three.

Sect. 40. A corporation which had erected or procured such house

prior to the twenty-fifth day of March, eighteen hundred and forty-five,

may avail itself of the provisions of the preceding section, if the con-

sent of all the pew owners is obtained, or two-thirds of the members
present and voting at a regular meeting called for that purpose so

determine.

Sect. 41. A religious society which votes to avail itself of the

provisions of section thirty-nine, shall, upon the application of a

23erson owning one or more pews in its house, within one year after said

vote, purchase the same at the appraised value. Such appraisal shall be

made by three disinterested persons who may be chosen, one by the

pew owner, one by the society, and the third by the two persons thus

chosen.

Sect. 42. Any religious society complying with the requisitions of

the two preceding sections, shall be entitled to the privileges and sub-

ject to the liabilities incident to those religious societies which have

erected or procured a meeting-house for public worship since the twenty-

fifth day of March in the year eighteen hundred and forty-flVe,

Sect. 43. The trustees of any society of the Methodist Episco]>al

Church, or of the African Methodist Episcopal Church, appointed ac-

cording to the discii^line or usages thereof respectively or as such
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society chooses, may organize and become a corporation Avith powers, izc and become

privileges, duties, and liabilities, of chapter sixty-eiglit, subject how-
i^4;'"2!si!|'§

T.'

ever to account to the quarterly meeting of such society according to J^s?, -ix, § i.

such discipline and usages. But all i>o\vers derived from such organi-

zation may be revoked by the legislature.

Sect. 44. Such trustees may receive, hold, and manage, all the prop- Powers of trus-

erty, both real and personal, belonging to such society, and sell and Annual income
convey the same, and hold in trust gifts, grants, bequests, or donations, not to exceed

made to such society for the support of jjublic worship and other reli- il47"2so, § 2.

gious purposes: provided, that the annual income thereof, exclusive of 1^57, 48, §2.

the meeting-house, shall not exceed four thousand dollars.

Sect. 4.5. The first meeting of such trustees may be called by a First meeting,

justice of the peace upon the application of three or more of the trus- iJa^zation.'

tees ; at which they may choose a secretary and other officers. The Secretary to be

provisions of tliis chapter in relation to the warning and organization of i84^280, §3,

meetings of religious societies shall, so far as the same are applicable,

be in force in regard to meetings for the organization of such trustees.

The secretary, before entering upon the duties of his ofiice, shall be
sworn to the futhful discharge of the same, and a record of such oath
shall be kept in the records of their proceedings.

Sect. 46. An attested copy of the record of the proceedings at such Copy of record

organization shall be left with the town or city clerk, and recorded
°,?/ti°town^*

within the time and in the manner prescribed in section twenty-nine, clerk, or orgau-

If the secretary omits to leave such copy within the time specified the vom!^
*° ^^

organization shall be void. is^^. 280, § 4.

CHAPTER 31.

OF DONATIONS AND CONVEYANCES FOR PIOUS AND CHARITABLE USES.

Section
1. Deacons, church wardens, &c., made bodies

corporate to take donations.

2. When ministers, elders, &c., are joined in

such donation, they shall be joined in the
body corporate.

3. Ministers of all churches may take in suc-

cession any parsonage laud.

4. No conveyance of church land vaUd with-
out consent of church, &c.

5. Conveyance by minister to be valid only
;

lo. Probate court may remove trustee
during his ministry, unless, &c.

Section
6. Churches, except, &c., may appoint com-

mittees to settle with deacons.

7. Income of such bodies corporate limited.

8. Overseers of montlily meetings of Friends
or Quakers to hold lands, &c., as a corpora-
tion. Income limited.

9. Trustees who hold funds given to towns
for charitable, &c., purposes, to report to

selectmen.

Section 1. The deacons, church wardens, or other similar officers, of Deaoo is, &e.,

all churches or religious societies, if citizens of this commonwealth, shall r^tt^'i^'''°"
be deemed bodies corporate, for the purpose of taking and holding in k s. aoi § 39.

succession all grants and donations, whether of real or personal estate, J2 Metf'^so.''

made either to them and their successors, or to their respective churches, ^
Cush. .isi

„„ . ,1 /• ii • 1 1
' 9 Cush. 1«I.

or to the poor of their churches.
Sect. 2. When the ministers, elders, or vestiy, of a church are, in the Ministers, &c.,

grants or donations mentioned in the preceding section, joined Avith such JoSlnwHu*
deacons or church wardens as donees or grantees, such officers and their body corporate

successors, together with the deacons or church wardens, shall be deemed "'liefllcf

'

the corporation for the purposes of such grants and donations. * Cush. 281.

Sect. .S. The minister of every church or religious society of what- Ministers may
ever denomination, if a citizen of this commonwealth, shall be capable gton, ac."*"^^'
of taking in succession any parsonage land granted to the minister and R. s'. 20,'§4i.

his successors, or to the use of the ministers, or granted by any words of ^^ ^'*^^" ^^'

18
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15 Mass. 4(>4.

(i Circeul. 355.

('onveyanco of
cliuroh lauds,
\vh<>u not valid.

U. S. 20, § 42.

by minister,
when to be
valid.

K. S. 20, § 43.

2 Mass. 500.

14 Mass. 333.

Committees to
settle with dea-
cons.
K. S. 20, § 44.

',> Cush. 183.

Income of such
bodies corpo-
rate limited.

K. S. 20, § 45.

Overseers of
monthly meet^
ing-8 of Friends
or Quakers, to
hold lands, &c.,
as a corpora-
tion.
Income limited.

K. S. 20, §46.
8 Cush. 431.

Trustees who
hold funds giv-

en to towns for

charitable, &c.,
purposes, to re-

port to select-

men.
1855, 302, § 1.

Probate court
may remove
trustee.
1S55, 302, § 2.

like import ; and may prosecute and defend in all actions touching the

same.
Sect. 4. No conveyance of the lands of a church shall be effectual

to pass the. same, if made by the deacons without the consent of the

church, or of a committee of the church appointed for that purpose, or

if made by the church wardens without the consent of the vestry.

Sect. 5. No conveyance by a minister of lands held by him in suc-

cession, shall be valid any longer than he continues to be such minister,

unless such conveyance is made with the consent of the town, parish, or

religious society, of which he is minister, or unless he is the minister of

an episcopal church and makes the conveyance with the consent of the

vestry.

Sect. 6. The several churches, other than those of the episcopal

denomination, may choose committees for the purpose of settling the

accounts of the deacons and other church officers, and, if necessary, to

commence and prosecute suits in the name of the church against the

deacons or other officers touching the same.

Sect. 7. The income of such grant or donation made to or for the

use of a church, shall not exceed the sum of two thousand dollars a

year, exclusive of the income of any parsonage lands granted to or for

the use of the ministry.

Sect. 8. The overseers of each monthly meeting of the people called

Friends or Quakers shall be a body corporate for the purpose of taking

and holding in succession grants and donations of real or personal estate

made to the use of such meeting, or to the use of any preparative meet-

ing belonging thereto ; and may aliene or manage such estate according

to the terms and conditions of the grants and donations, and prosecute

and defend in any action touching the same : provided, that the income
of the grants and donations to any one of such meetings for the uses

aforesaid shall not exceed the sum of five thousand dollars a year.

Sect. 9. All trustees, whether incorporated or not, who hold funds

given or bequeathed to a city or town for any charitable, religious, or

educational pui-pose, shall make an annual exhibit of the condition of

such funds to the board of aldennen of the city, or the selectmen of the

town, to which such funds have been given or bequeathed, and all trans-

actions by the ti'ustees concerning such funds shall be open to inspection

by the board of aldermen of the city, or selectmen of the toAvn, to which
the returns are made.

Sect. 10. The probate court for the county in which the city or town
is situated to which funds have been given or bequeathed as aforesaid, may
on the petition of five persons cite all parties interested to appear before

the court to answer all complaints which may then and there be made

;

and if a trustee has neglected or refused to render such annual exhibit,

or is incapable of discharging the trust reposed, or unsuitable to manage
the affiiirs of the same, the court may remove such ti'ustee and supply

the vacancy.
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CHAPTER 32.

OF associations for religious, charitable, and educational
purposes.

Section
1. Seven or more persons associating for reli-

gious, Ac, purposes, to be body corporate.

2. Purpose and location of corporation to be

speciflcd in articles of association.

3. To liave usual corporate powers, &c.

Section
4. May hold estate not more than $100,000.

5. Estate not exempt from taxation where
dividends are made, or estate is used for

other purposes.

Section 1. Seven or more jDersons within this state, having associ-

ated themselves by agreement in writing for educational, diaritable, or

religious purposes, under any name by them assumed, and complying

with the provisions of this chapter, shall with their successors be and
remain a body politic and corporate.

Sect. 2. The purpose of such corporation and the place within

which it is established or located shall be distinctly specified in its arti-

cles of association ; which articles, and all amendments thereto, shall be

recorded in the office of the register of deeds for the county or district

wherein such place is situated ; and such corpoi*ation shall appropriate

its funds to no other purpose.

Sect. 3. Corporations organized under this chapter shall have the

powers and jjrivileges, and be subject to the duties, liabilities, and re-

strictions, set forth in chapter sixty-eight, so far as the same may be
applicable. •

Sect. 4. Such corporations may hold real and personal estate neces-

sary for the purposes of their oi'ganization, to an amount not exceeding

one hundred thousand dollars.

Sect. 5. Their estate shall not be exempted from taxation in any
case where part of the income or profits of their business is divided

among members or stockholders, or where any portion of such estate is

used or appropriated for other than educational, charitable, or religious

purposes.

Seven or more
persons asso-
ciating, &c.,to
be body corpo-
rate.

1857, 56, § 1.

Purpose and lo-

cation to be
specified in ar-
ticles.

185?, 56, § 2.

To have usual
corporate pow-
ers, &c.
1857, 56, § 3.

May hold es-

tate not over,
&c.
1857, 56, § 4.

Estate not ex-
empt from tax-
ation, where
used for other
purposes.
1857, 56, § 5.

CHAPTER 33.

of public libraries.

law libraries.

Section
1. Law libraries heretofore organized, to exist

under this chapter.

2. Attorneys may organize a Law Library As-
sociation in any county where none exists.

3. First meeting, how called.

4. Officers.

5. Inhabitants of county may use the books
under prescribed regulations.

6. County treasurer to disburse, not exceed-
ing, &c., to enlarge such libraries.

7. Treasurer to give bond and make return
under oath.

town and city libraries.
Section

8. Towns and cities may establish libraries.

9. may appropriate money, and receive de-

vises, bequests, and donations, for that

purpose.

SOCIAL libraries.

10. Proprietors of library may constitute them-
selves a corporation, &c.

11. Warning meeting, choice of officers, &c.

12. Treasurer to give bond.

13. Assessments.

LAW LIBRARIES.

Section 1. Law library associations heretofore organized in any Law libraries,

county except Suffolk, shall remain corporations in the same manner as }^^' t^yfi'i.

if organized under this chapter.
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Law Library
Associatious,
where may be
organized.
185(i, 184.

1859, 196.

First meeting-,
how called.

1842, 94, § 2.

1856, 184.

1859, 196.

Officers.

1842, 94, § 1.

Inhabitants of
county may use
books, &c.
1842, 94, § 2.

County treas-
urer to pay, not
exceediu"-, &.c.,

for such libra-

ries.

1856, 71, § 1.

1859, 1?2.

Treasurer to
give bond, &c.
1656, n, § 2.

Sect. 2. The attorneys at law admitted to practice in the courts of
the commonwealth and resident in a county for which there is no law
library association, may organize themselves by the name of the Law
Library Association for such county ; and when so organized shall be a
corporation for the puq^ose of holding and managing the law library

belonging to the county, and may adopt by-laws for that purpose, sub-

ject to the approval of the justices of the superior court.

Sect. 3. The clerk of the courts in any county in which no associa-

tion has been organized, iij^on the application of seven attorneys at law
resident therein, may call a meeting for the purpose of such organization

by posting up notifications thereof in some convenient place in any
court-house of the county ; which meeting shall be holden during the
term of the superior court commencing next after ten days from the

time of posting up such notification. The clerk shall preside at such
meeting until a clerk of the association is chosen.

Sect. 4. The officers of such association shall be a clerk, treasurer,

and librarian, whose duties shall be defined by the by-laws.

Sect. 5. Every inhabitant of a county in which such association is

organized may use the books in the library, subject to such regulations

as may be prescribed by the association with the approval of the suj^e-

rior court.

Sect. 6. County treasurers shall annually, on the first day of Janu-
ary, pay to the county law library associations in their respective coun-
ties one-quarter part, not exceeding one thousand dollars, of all sums
which said treasurers have received from the clerks of the courts during
the preceding year; and they may also pay such further sums, not ex-

ceeding the amount paid into the respective county treasuries by the

clerks of the courts, as the county commissioners deem necessary and
proper. All sums so paid shall be applied to maintain and enlarge such
libraries for the use of the courts and citizens.

Sect. 7. The treasurer of a law library association, before receiving

said money, shall give a bond with sureties to the satisfaction of the

commissioners for the faithful application thereof, and that he will make
a return annually to them, under oath, of the manner in which all such
appUcations are made.

Towns and cit-

ies may estab-
lish libraries.

1851, 305, § 1.

may appro-
priate money
and receive de-
vises, &c., for
that purpose.
1851, 305, §§2,3.
1859, 25.

TOWN AND CITY LIBRARIES.

Sect. 8. Each town and city may establish and maintain a public

library therein, with or Avithout branches, for the use of the inhabitants

thereolj and provide suitable rooms therefor, under such regulations for

its government as may from time to time be prescribed by the inhabit-

ants of the town, or the city council.

Sect. 9. Any town or city may appropriate money for suitable build-

ings or rooms, and for the foundation of such library a sum not exceed-
ing one dollar for each of its ratable polls in the year next preceding
that in which such appropriation is made ; may also apj^ropriate annu-
ally, for the maintenance and increase thereof, a sum not exceeding fifty

cents for each of its ratable polls in the year next preceding tliat in

which such appropriation is made, and may receive, hold, and manage,
any devise, bequest, or donation, for the establishment, increase, or

maintenance, of a public library within the same.

SOCIAL LIBRARIES.

Proprietors of Sect. 10. Scvcn or moTC proprietors of a library may form them-

corpora«on ^c*
sclves iuto a Corporation, uudcr such coq^orate name as they may adopt,

K.S.41, §§1,3,6. for the purpose of preserving, enlarging, and using, such library; with
the powers, privileges, duties, and Liabilities, of corporations organized
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according to the provisions of chapter sixty-eight, so far as the same

may be apphcable, and may hold real and personal estate to an amount

not exceeding five thousand dollars in addition to the value of their

books.

Sect. 11. Upon application of five or more of such proprietors, a Warning meet

justice of the peace may issue his Avarrant to one of them, directing him o"^ce*r^s° &c.°^

to call a meeting of the proprietors, at the time and place and for the k. s. u, §§ i, 2.

purposes expressed in the warrant. The meeting shall be called by
posting up the substance of the warrant in some public place in the

town where the Hbrary is kept, seven days at least before the time of

the meeting ; at which, if not less than seven of the proprietors meet,

they may choose a president, a clerk who shall be sworn, a librarian,

collector, treasurer, and such other officers as they may deem necessaiy

;

and may determine upon the mode of calling future meetings.

Sect. 12. The treasurer shall give bond with suflicient sureties, to Treasurer to

the satisfiiction of the proprietors, for the faithful discharge of his duties. kJs.'4*m 4.

Sect, 13. Such proprietors may, by assessments on the several shares, Assessments.

raise such money as they judge necessary for the purposes of preserving, k. s. 4i, §5.

enlarging, and using, the library.

TITLE XI.

OF PUBLIC INSTRUCTION AND REGULATIONS RESPECTING
CHILDREN.

Chapter 34.— Of the Board of Education.

Chapter 35.— Of Teachers' Institutes and Associations.

Chapter 36.— Of the School Funds.

Chapter 37.— Of State Scholarships.

Chapter 38.— Of the Public Schools.

Chapter 39.— Of School Districts.

Chapter 40.— Of School Registers and Returns.

Chapter 4L — Of the Attendance of Children in the Schools.

Chapter 42.— Of the Employment of Children and Regulations respecting them.

CHAPTER 34.

of the board of education.

Sectiok
1. Board of education, how organized ; term

of office ; vacancies.

2. may take grants, devises, &c., in trust for
educational purposes ; to pay all moneys to
treasurer.

3. shall prescribe form of school registers,
and of blanks for retunis; transmit ab-

18* 27

Section
stracts of returns, and report, to legisla-

ture.

4. may appoint secretary, who shall make ab-
stracts, collect and diffuse information, &c.

5. Secretary shall suggest improvements, visit

different places, collect books, receive re-

ports, &c.
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Section
6. Secretary shall give notice and attend meet-

ings, and collect information, &c.

7. shall send blank forms and reports to

clerks of towns and cities.

8. Compensation of secretary, and expenses
of office.

Section
9. Board may appoint agents to make in-

quiry, &c.

10. Kxpenses of board, how paid.

11. Assistant state librarian may act as clerk.

Board of educa-
tion, how or-
ganized ; term
of members

;

vacancies.
183-, 241, § 1.

may take
grants, &c., in
trust for educa-
tional purpos-
es, ifeC.

Duty of treas-
urer.

1850, 88.

shall pre-
scribe form of
Mchool registers
;md blanks for
returns, &c.
1837, 241, §§ 2, 3.

1838, 105, §§ 5-7.

184(;, 223, § 3.

1849, 209.

* may appoint
secretary, who
shall make ab-
stracts, &c.
1837, 241, § 2.

1S47, 183, § 1.

1849, 215, § 1.

Secretary shall
suggest im-
provements,&c.
1849, 215, § 1.

1858, 61.

shall give no-
tice and attend
meetings, &c.
1838, 159, § 1.

1842, 42.

Section 1. The board of education shall consist of the governor and
lieutenant-governor, and eight persons appointed by the governor with
the advice and consent of the council, each to hold office eight years

from the time of his appointment, one retiring each year in the order of

appointment ; and the governor, with the advice and consent of the

council, shall fill all vacancies in the board which may occur from death,

resignation, or otherwise.

Sect. 2. The board may take and hold to it and its successors, in

trust for the commonwealth, any grant or devise of lands, and any
donation or bequest of money or other personal property, made to it for

educational purposes; and shall forthwith pay over to the treasurer of

the commonwealth, for safe keeping and investment, all money and
other personal property so received. The treasurer shall from time to

time invest all such money in the na^me of the commonwealth, and shall

pay to the board, on the warrant of the governor, the income or princi-

pal thereof, as it shall from time to time require ; but no disposition

shall be made of any devise, donation, or bequest, inconsistent Avith the

conditions or terms thereof For the faithful management of all prop-

erty so received by the treasurer he shall be responsible upon his bond
to the commonwealth, as for other funds received by him in his official

capacity.

Sect. 3. The board shall prescribe the form of registers to be kept in

the schools, and the form of the blanks and inquiries for the returns to

be made by school committees ; shall annually on or before the third

Wednesday of January lay before the legislature an annual report con-

taining a printed abstract of said returns, and a detailed report of all

the doings of the board, with such observations upon the condition and
efficiency of the system of popular education, and such suggestions as

to the most practicable means of improving and extending it, as the

experience and reflection of the board dictate.

Sect. 4. The board may appoint its own secretary, who, under its

direction, shall make the abstract of school returns required by sec-

tion three ; collect information respecting the condition and efficien-

cy of the public schools and other means of popular education ; and
difilise as widely as possible throughout the commonwealth information

of the best system of studies and method of instruction for the young,
that the best education which public schools can be made to impart

may be secured to all children who depend upon them for instruction.

Sect. 5. The secretary shall suggest to the board and to the legis-

lature, improvements in the present system of public schools ; visit, as

often as his other duties will permit, different parts of the common-
wealth for the purpose of arousing and guiding public sentiment in rela-

tion to the practical interests of education ; collect in his office such

school-books, apparatus, maps, and charts, as can be obtained without

expense to the commonwealth ; receiA^e and arrange in his office the

reports and returns of the school committees ; and receive, preserve, or

distribute, the state documents in relation to the public school system.

Sect. 6. He shall, under the direction of the board, give sufficient no-

tice of, and attend such meetings of teachers of public schools, members
of the school committees of the several towns, and friends of education

generally in any county, as may voluntarily assemble at the time and
place designated by the board ; and shall at such meetings devote

himself to the object of collecting information of the condition of the
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public schools of such county, of the fulfilment of the duties of their

office by members of the school committees of all the towns and cities,

and of the circumstances of the several school districts in regard to

teachers, pupils, books, apparatus, and methods of education, to enable

him to furnish all information desired for the report of the board

required in section three.

Sect. 7. He shall send the blank forms of inquiry, the school regis- Secretary shall

ters, the annual report of the board, and his own annual report, to the rcport^to town

clerks of the several towns and cities as soon as may be after they are
J^^''|'

*<^-

ready for distribution.

Sect. 8. He shall receive from the treasury, in quarterly payments Compensation

an annual salary of two thousand dollars, and his necessary traveUing anrexpcnTe's

expenses incurred in the performance of his official duties after they
^l^^^f^ ^ ^

have been audited and approved by the board; and all postages and ijsosUo.

other necessary expenses arising in his office, shall be paid out of the

treasury in the same manner as those of the difiereut departments of

the government.
Sect. 9. The board may appoint one or more suitable agents to visit Board may ap-

the several towns and cities for the purpose of inquiring into the condi- make mquir/,**

tion of the schools, conferring with teachers and committees, lecturing ^'c.^^^

^

upon subjects connected with education, and in general of giving and 22.
'

'

receiving information upon subjects connected with education, in the

same manner as the secretary might do if he were present.

Sect. 10. The incidental expenses of the board, and the expenses of Expenses of

the members thereof incurred in the discharge of their official duties, p"?^'^'
^^"^

shall be paid out of the treasury, their accounts being first audited and i638, 55.

allowed.

Sect. 11. The assistant librarian of the state library shall act when cierk.

necessary as clerk of the board.
^^''*' ^^^' ^

^*

CHAPTER 35,

OF TEACHERS' INSTITUTES AND ASSOCIATIONS.

Section
1. Board of education to arrange for meeting

of teachers' institutes.

2. Expenses of, how paid.

3. Board to regulate length of session and ex-

pense.

Section
4. When meetings held, county associations

to receive $50 a year.

5. To be paid on certificate, &c.

Section 1. When the board of education is satisfied that fifty Teachers' insti-

teachers of public schools desire to unite in forming a teachers' institute, ^^^^^' meetmgs

it shall, by a committee of its body, or by its secretary, or in case of his is46, 99, § 1.

inability by such person as it may delegate, appoint and give notice of jg^g^ H]
a time and place for such meeting, and make suitable arrangements
therefor.

Sect. 2. To defray the necessary expenses and charges, and procure expenses of,

teachers and lecturers for such institutes, the governor may draw his 5s46,99,"§§2, 3.

warrant upon the treasurer for a sum not exceeding three thousand 1^54, 300, §§3, 4.

dollars per annum, to be taken from that portion of the income of the 05!^° ^
' **

'

school fund not apportioned for distribution to the several cities and
towns for the support of public schools.

Sect. 3. The board may determine the length of time during which length of, and

a teachers' institute shall remain in session, and what portion, not ex- i84o799%2.
ceeding three hundred and fifty dollars, of the sum provided for in the is^^.' <52^

preceding section shall be appropriated to meet the exj^enses of any ~'
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When meeting-8
held, county as-

sociations to re-

ceive $50 a year.
1848, 301, § 1.

To be paid on
certificate, &c.
1S48, 301, § 2.

such institute ; and the board, its secretary, or any person by it duly
appointed, may draw upon the treasurer therefor.

Sect. 4. When a county association of teachers and others holds
semi-annual meetings, of not less than two days each, for the express
purpose of promoting the interests of public schools, it shall receive fifty

dollars a year from the commonwealth.
Sect. 5. Upon the certificate under oath of the president and secre-

tary of such association to the governor that two semi-annual meetings
have been held in accordance with the provisions of the preceding sec-

tion, he shall di'aw his warrant in favor of such association for the sum
aforesaid.

CHAPTER 36.

OF THE SCHOOL FUNDS,

massachusetts school fund.

Section
1. School fiind, how invested. Income only

to be used.

2. Half the income to be distributed for sup-

port of common schools. Appropriations

for other educational purposes to be paid

from other half. Surplus to be added to

principal.

3. apportioned for schools by secretary and
treasurer. When towns are not entitled to

share.

Section
4. Income received by towns to be applied for

support of schools therein.

5. Appropriations for Indians. Account to be
rendered.

INDIAN school FUND.

6. Indian school fund, how applied, <S:c.

TODD NORMAL SCHOOL FUND.

7. Todd fund, how applied.

School fund,
how invested.
Income only to
be used.
R. S. 11, §§ 13,

14.

1854, 300, §§ 2, 3,
4.

1854, 333.

Income, how
distributed.
1854, 300, §§ 2, 3.

1858, 90, § 2.

how appor-
tioned for
schools.

When towns
are not entitled
to share.
R. S. 23, §§ 00,
07.

1840, 223, § 5.

1849, 117, §§ 2, 3.

MASSACHUSETTS SCHOOL FUND.

Sectioi^ 1. The present school fund of this commonwealth, together
with such additions as may be made thereto, shall constitute a perma-
nent fund, to be invested by the treasurer with the approbation of the
governor and council, and called the "Massachusetts School Fund;"
the principal of which shall not be diminished, and the income of which,
including the interest on notes and bonds taken for sales of Maine
lands and belonging to said fund, shall be appropriated as hereinafter

provided.

Sect. 2. One-half of the annual income of said fund shall be appor-
tioned and distributed for the support of public schools without a specific

appropriation. All money appropriated for other educational purposes,

unless otherwise provided by the act appropriating the same, shall be
paid from the other half of said income so long as it shall be sufficient

for that purpose. If insufficient, the excess of such appropriations in

any year shall be paid from any money in the treasury not otherwise
appropriated. If the income in any year exceeds such appropriations

for the year, the surplus shall be added to the principal of said fund.

Sect. 3. The income of the school fund appropriated by the pre-

ceding section to the support of public schools, which may have accrued
upon the first day of June of each year, shall be apportioned by the

secretary and treasurer, and on the tenth day of July be paid over by
the treasurer to the treasurers of .the several towns and cities for the
use of the j^ublic schools, according to the number of persons therein

between the ages of five and fifteen years, ascertained and certified as

provided in sections three and four of chapter forty. But no such ap-

portionment shall be made to a town or city which has not complied
with the provisions of sections five and six of said chapter, or which has
not raised by taxation for the support of schools during the school year
embraced in the last annual returns, including only wages and board of
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teachers, fuel for the schools, and care of fires and school-rooms, a sum
not less than one dollar and fifty cents for each j^erson between the
ages of five and fifteen years belonging to said town or city on the first

day of May of said school year.

Sect. 4. The income of the school fund received by the several income rc-

cities and towns shall be applied by the school committees thereof to Iq^.^1 ^''ow

the support of the public schools therein, but said committees may, if pHed.

'

they see fit, appropriate therefrom any sum, not exceeding twenty-five
per cent, of the same, to the purchase of books of reference, maps, and
apparatus for the use of said schools.

Sect. 5. On the first day of January annually, there shall be paid Appropriations

out of the income of said school fund as follows, viz. : One hundred *"'' i»dia"«-

dollars to the treasurer of the Marshpee Indians, to be a]-)])lied under render"!*^
^^

his direction to the support of public schools among said Indians; one K-S. 2:5, §68.

hundred and sixty-five dollars to the selectmen of the district of Marsh- issi's," lia', §§ 1, 2.

pee, under the provisions of chapter thirty-five of the Resolves of the ^^esoives, i855,

year one thousand eight hundred and fifty-five ; sixty dollars to the
trustee of the Gay Head Indians ; sixty dollars to the guardian of the
Indians of Christiantown and Chippequiddic ; and twenty dollars to the
treasurer of the Herring Pond Indians; to be applied by them in like man-
ner to the support of public schools among said Indians ; and an annual
account of the appropriations of said money shall be rendered to the
governor and council.

INDIAN SCHOOL FUND.

Sect. 6. The income of the school fund for Indians, derived from Indian school

the surplus revenue of the United States, shall be paid annually in the pHed,&'7*^
month of March for public school purposes as follows, viz.: to the i837,85, §7.

treasurer of the district of Marshpee, sixty dollars ; to the guardian of
the Christiantown and Chippequiddic Indians, seventy-two dollars, one-
half thereof for the benefit of said Christiantown and Chippequiddic
Indians, and the other half for the benefit of the Gay Head Indians ; and
to the treasurer of the Herring Pond Indians, eighteen dollars.

TODD NORMAL SCHOOL FUND.

Sect. 7. The income of the Todd fund shall be paid by the treasurer Todd fund, how
of the commonwealth on the warrant of the governor to the board of l^^^%f .

education, to be by them applied to specific objects in connection with "" ' '

the normal schools not provided for by legislative appropriation.

,88.

CHAPTER 37.

OF STATE SCHOLARSHIPS.
Section

1. Forty-eight scholarships established.
2. Arrangement of sections and classes for

Bcliolarships. One scholarship to each sec-
tion every four years. Secretary of board
to notify school committees.

3. School committees to recommend candi-
dates. Qualifications of candidates. Va-
cancies, how filled.

4. Additional scholars. Character of scholars.

Scholars

Section
5. Time and place of selection.

Place of education, how selected,

to receive $100 annually.

Vacancies, how filled.

Scholars attending normal school, allow-
ance to.

Those receiving aid, to teach or refund.
10. Appropriations.

Section 1. To aid in qualifying principal teachers for the hio-h Scholarships

n h d
^^^ commonwealth, forty-eight state scholarships are estab- Lss^I'i's;;!;?!.
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Arrang'ement
of sectious aud
classes for
scholarships.
1853, 193, § 2.

Candidates for
scholarshiijs,
how recom-
mended.
Qualifications.
Vacancies, how
filled.

1S53, 193, § 3.

Additional
scholars.
Character of
candidates.
18o3, 193, § 4.

Time and place
of selection.

1S53, 193, § 5.

Place of educa-
tion, how se-

lected.

Scholar to re-

ceive $100 annu-
ally.

1863, 193, § 6.

Vacancies, how
tilled.

1853, 193, § 7.

Scholar attend-
ing normal
school, allow-
ance to.

1853, 193, § 8.

to teach, or
refund.
1853. 193, § 9.

Sect. 2. The sections and classes of sections, and the order in which

they are entitled to scholarships as now arranged by the board of

education, shall continue until the year eighteen hundred and sixty-one,

at which time, and at the expiration of every ten years thereafter, the

board shall arrange the senatorial districts into four classes of ten sec-

tions each, and each of said classes shall, once in four years, in such

alternate order as the board, at the time of the formation of the classes,

by lot designates, be entitled to one scholarship for each of its sections.

The secretary of the board shall through the mail notify the school

committee of each town or city of the year its class is entitled to

scholarships.

Sect. 3. The school committees of the towns and cities in each

class, may in the year in which their class is entitled to scholarships

recommend as candidates therefor, young men, inliabitants of their

town or city, who shall furnish the board of education with the certified

opinion of said committee and of a competent teacher, that they will be

fitted for college at the succeeding commencement; and said board,

together with the senator if he resides within any section of such class,

shall select from such candidates one scholar from each section, whom
by personal examination they judge the most deserving and Ukely to

become useful as a teacher. If any section presents no such suitable

candidate, the place may be filled by the board from the candidates

of the other sections of the same class, and if from a deficiency of proper

candidates less than ten scholars are selected from a class, tlie board

may, after a careful examination by themselves as to scholarshij), com-
plete the number from the state at large.

Sect. 4. If, after the selection of ten scholars from any class of sec-

tions, other candidates from such class recommended as aforesaid are

considered by the board as possessing the requisite qualifications, the

board may select therefrom two additional scholars, and in default of

such candidates may select such additional scholars from the state at

large in the manner provided in the preceding section. All candidates
shall be persons of irreproachable moral character, free from any con-
siderable defect of sight or hearing, and of good health and constitution.

Sect. 5. The selections for scholarships required to be made by the
board and by the senators within the resi)ective sections, shall be made at

a meeting held annually at the office of the secretary of the board, at such
time in the month of March as the board appoints, of which tlie secretary
shall give notice. The selections to be made by the board alone may
be made at the same or at any other time during the year.

Sect. 6. Any scholar so selected may be educated at any college
established by law in this commonwealth which he and his friends may
select; and the board shall at the end of each collegiate year, not
exceeding four, upon his producing a certificate from the president of
his college that he has been faithful in his studies, exemplary in his
deportment, and ranks in seliolarship among the first half of his class,

pay to him one hundred dollars.

Sect. 7. Selections to fill vacancies occurring in such scholarships
may be made by the board in like manner as original selections ; and
the board shall take all measures necessary for that purpose.

Sect. 8. Any such scholar after leaving college may attend a state
normal school, and for each term not exceeding two during which he
attends such school, he shall, upon producing a certificate of such attend-
ance and of the fiithful and exem]>lary performance of his duties there
from the principal master thereof, be paid by the board of education,
from any unexpended balance of the funds provided by section ten of
this chapter, the sum of twenty-five dollars.

Sect. 9. Every person who has received aid in the manner provided
by this chapter, shall teach in the public schools of the commonwealth
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the same term of time that he has received such aid ; and if, being in

competent iiealth, he fails so to teach, unless he satisfies the board that

such failure has ai'isen from inability to find employment, he shall pay to

the treasurer at the rate of one hundred dollars a year for the time of

such failure, with interest thereon from the time of graduation ; and the

treasurer may recover the amount in an action at law.

Sect. 10. Forty-eight hundred dollars annually from the income of Appropria-

the school fund not appropriated to public schools, and all such sums as
i5{53f'i93, x lo.

the treasurer recovers under the preceding section, are appropriated to See § 8.

accomplish the purposes of this chapter under the direction of the board
of education.

CHAPTER 38

OF THE PUBLIC SCHOOLS.

3.

4.

5.

6.

public schools.
Section

1. Each town to have school six months in a
year. Branches to be taught.

2. High school in towns of tive hundred fami-

lies. Branches taught. Duration of school.
Towns of four thousand inhabitants.

High school districts in adjacent towns,
how established.

Committee, how chosen. Powers.
to determine location of school-house.

Expenses iiijportioned.

7. Schools may be maintained for those over
fifteen years of age.

8. under superintendence of school commit-
tee.

9. Female assistants.

10. Duty of instructors in colleges, «&c.

11. of ministers and town officers.

12. Towns to raise money for schools.

1.3. Funds of corporations for supporting
schools, not affected, &c.
Forfeiture for neglect to raise money, &c.
three-fourths of, to be appropriated to

schools.

School committee, how chosen. Number;
term of service.

Vacancies, how filled.

18. When whole committee decline, new com-
mittee how elected.

19. Term of service of person filling vacancy.
20. On election of new board, certain duties of

old to continue.

21. Committee, how increased or diminished.
22. records of; secretary.

14.

15.

16.

17.

Section
23. Committee to contract with teachers, un-

less, &c.

24. Instructor to receive and file certificate.

When and how paid.

25. may be dismissed. Compensation to cease.

26. Examinations and visits by committee.
27. Bible to be read in schools. Sectarian

books excluded.

28. Committee to direct what books to be used.
Change of books, how made, &e.

29. to procure books, apparatus, &c.
30. for certain scholars at expense of town.
31. Expense of books so supplied to be taxed

to parents, &c.

32. If parents unable to pay, tax may be omit-
ted.

33. Duty of committee where school is for ben-
efit of whole town.

34. Compensation of committee.
35. Superintendent of schools, appointment,

duties, &c.

school-houses.

36. Towns not districted, to maintain school-

houses, &c.

37. Location of school-houses.

38. Land may be taken lor school-house lots,

&c.

39. Owner of land may have jury. Proceed-

ings. Damages and costs.

40. Committee of town not districted to have
charge of school-houses.

41. Provisions of chapter to apply to cities, ex-

cept, &c.

Section 1. In every town there shall be kept, for at least six months
in each year, at the expense of said town, by a teacher or teachers of
competent ability and good morals, a sufficient number of schools for
the instruction of all the children who may legally attend public school
therein, in orthography, reading, writing, English grammar, geography,
arithmetic, the history of the United States, and good behavior. Alge-
bra, vocal music, drawing, physiology, and hygiene shall be taught by
lectures or otherwise, in all the public schools in which the "school
committee deem it expedient.

Sect. 2. Every town may, and every town containing five hundred
families or householders shall, besides the schools prescribed in the pre-
ceding section, maintain a school to be kejit by a master of comjietent
abihty and good morals, who, in addition to the branches of learning

Each town to
have school six
months in a
year.
Branches
taught.
K. S. 23, § 1.

18.39, 56, § 1.

1858, 5, §§ 1, 2.

1859, 263.

High schools in
to^\^lS of 500
families.
Brandies
taught.
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Duration of
school.
Towns of 4000
inhabitants.
R. S. 23, § 5.

1852, 123.

1S57, 20i), § 2.

11 Mass. HI.
11 Gush. 178.

Hig:h school
districts in ad-
jacent towns,
how establish-
ed.

1848, 279, § 1.

Committee,
how chosen.
Powers.
1848, 279, § 2.

to determine
location of
school-liouse.

1848, 279, § 3.

Expenses ap-
portioned.
1848, 279, § 4.

Schools may be
^laintained for
those over 15

years of age.
1857, 189, § 1.

under super-
intendence of
committee.
1857, 189, § 2.

Female assist-

ants.

1839, 50, § 1.

Duty of instruc-
tors in colleges,
&c.
Constitution,
Ch. 5, § 2.

R. S. 23, § 7.

before mentioned, shall give instruction in general history, bookkeeping,
surveying, geometry, natural philosophy, chemistry, botany, the civil

polity of this commonwealth and of the United States, and the Latin
language. Such last mentioned school shall be kept for the benefit of
all the inhabitants of the town, ten months at least, exclusive of vaca-

tions, in each year, and at such convenient place, or alternately at such
places, in the town, as the legal voters at their annual meeting determine.

And in every town containing four thousand inhabitants, the teacher

or teachers of the schools required by this section, shall, in addition

to the branches of instruction before required, be competent to give

instruction in the Greek and French languages, astronomy, geology,

rhetoric, logic, intellectual and moral science, and political economy.
Sect. 3. Two adjacent towns, having each less than five hundred

families or householders, may form one high school district, for estab-

lishing such a school as is contemplated in the preceding section, when
a majority of the legal voters of each town, in meetings called for that

purpose, so determine.

Sect. 4. The school committees of the two towns so united shall

elect one person from each of their respective boards, and the two so

elected shall form the committee for the management and control of

such school, with all the powers conferred u^^on school committees and
prudential committees.

Sect. 5. The committee thus formed shall determine the location of

the school-house authorized to be built by the towns forming the district,

or if the towns do not determine to erect a house, shall authorize the

location of such school alternately in the two towns.

Sect. 6. In the erection of a school-house for the permanent location

of such school, in the support and maintenance of the school, and in all

incidental expenses attending the same, the proportions to be paid by
each town, unless otherwise agreed upon, shall be according to its pro-

I^ortion of the county tax.

Sect. 7. Any town may establish and maintain, in addition to the

schools required by law to be maintained therein, schools for the educa-
tion of persons over fifteen years of age ; may determine the term or

terms of time in each year, and the hours of the day or evening during
which said school shall be kept ; and appropriate such sums of money
as may be necessary for the support thereof

Sect. 8. When a school is so established, the school committee shall

have the same superintendence over it as they have over other schools

;

and shall determine what branches of learning may be taught therein.

Sect. 9. In every public school, having an average of fifty scholars,

the school district or town to which such school belongs shall employ
one or more female assistants, unless such district or town, at a meeting
called for the purpose, votes to dispense with such assistant.

Sect. 10. It shall be the duty of the president, professors and tutors

of the university at Cambridge and of the several colleges, of all pre-

ceptors and teachers of academies, and of all other instnictors of youth,

to exert their best endeavors to impress on the minds of children and
youth committed to their care and instruction, the principles of piety

and justice, and a sacred regard to truth ; love of their country, humanity,
and universal benevolence ; sobriety, industry, and frugality ; chastity,

moderation, and temperance ; and those other virtues which are the

ornament of human society and the basis upon which a republican con-

stitution is founded ; and it shall be the duty of such instructors to

endeavor to lead their pupils, as their ages and capacities will admit, into

a clear understanding of the tendency of the above mentioned virtues,

to preserve and perfect a republican constitution and secure the blessings

of liberty, as well as to promote their future happiness, and also to point

out to them the evil tendency of the opposite vices.
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Sect. 11. It shall be the duty of the resident ministers of the gospel, Duty of minig.

the selectmen, and the school committees, to exert their influence and officer"^
*''^™

use their best endeavors that the youth of their towns shall regularly K. s. 2a, § s.

attend the schools established for their instruction.

Sect. 12. The several towns shall, at their annual meetings, or at a To\vti8 to raise

regular meeting called for tlie purpose, raise such sums of money for the
™°,oX''°'^

support of schools as they judge necessary ; which sums shall be assessed K- s. 23, §9.

and collected in like manner as other town taxes. ^^ ^'^*' ^^'^"

Sect. 13. Nothing contained in this chapter shall affect the right of School funds of

any corporation established in a town, to manage any estate or funds not^a°ffeeted^&c

giv^en or obtained for the purpose of supporting schools therein, or in R. s. 23, §59.

any wise affect such estate or funds.

Sect. 14. A town which refuses or neglects to raise money for the Forfeiture for

support of schools as required by this chapter, shall forfeit a sum equal mmiey,&c™^^
to twice the highest sum ever before voted for the su]iport of schools R-S. 23, §60.

therein. A town which refuses or neglects to choose a school committee '

'^'

to superintend said schools, or to choose prudential committees in the
several districts, when it is the duty of the town to choose such pruden-
tial committee, shall forfeit a sum not less than five hundred nor more
than one thousand dollars, to be paid into the treasury of the county.

Sect. 15. Three-fourths of any forfeiture paid into the treasury of three fourths

the county under the preceding section, shall be paid by the treasurer to's"dfo''oi^"'**'^

to the school committee, if any, otherwise to the selectmen of the town R-S.23, §gi.

from which it is recovered, who shall apportion and appropriate the
same to the support of the schools of such town, in the same manner
as if it had been regularly raised by the town for that puqDose.

Sect. 16. Every town shall, at the annual meeting, choose, by writ- school commit-
cen ballots, aboard of school committee, which shall have the general tw.'iow chosen,

charge and superintendence of all the public schools in town. Said R.s. 23, §10.

board shall consist of any number of persons divisible by three, which isso' an!
*^ ^' ^"

said town has decided to elect, one-third thereof to be elected annually, 23 Pick. 225.

and continue in office three years. If a toAvn tails or neglects to choose "^ '
^^^'

such committee, an election at a subsequent meeting shall be valid.

Sect. 17. If any person elected a member of the school committee, vacancies, how
after being duly notified of his election in the manner in which town iq^^'2qr 551 ,
ofiicers are required to be notified, refuses or neglects to accept said ' ' '

*

office, or if any member of the board declines further service, or, from
change of residence or otherwise, becomes unable to attend to the
duties of the board, the remaining members shall, in writing, give no-
tice of the fact to the selectmen of the town, or to the mayor and
aldermen of the city, and the two boards shall thereupon, after giving
public notice of at least one week, proceed to fill such vacancy ; and a
majority of the ballots of persons entitled to vote shall be necessary to
an election.

Sect. 18. If all the persons elected as members of the school com- When whole

mittee, after such notice of their election, refuse or neglect to accept the pHne'^^new com-
office, or having accepted, afterwards decline further service, or become mittee how
unable to attend to the duties of the board, the selectmen or the mayor i857f2li6, §2
and aldennen shall, after giving like public notice, proceed by ballot to
elect a new board, and the votes of a majority of the entire board of
selectmen, or of the mayor and aldennen, shall be necessary to an
election.

Sect. 19. The temi of service of every member elected in pur- Term of service

suance of the provisions of the two preceding sections, shall end with y^ancy."
^"'°°

the municipal or official year in which he is chosen, and if the vacancy i857, 2(i6, § 3.

which he was elected to fill was for a longer period, it shall, at the first IsSlo?'^^'
annual election after the occurrence of the vacancy, be filled in the
manner prescribed for original elections of the school committee.

Sect. 20. All the members of the school committee shall continue
19 28
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On election of
new board, cer-

t<ain duties of
old to continue.
1846, 223, § 1.

1857, 260, § 3.

1857, 270, § 3.

Committee,
how increased
or diminished.
1857, 270, § -i.

records of

j

secretary.

1838, 105, § 3.

to contract
with teachers,
unless, &c.
U. S. 23, § 13.

1838, 105, § 2.

1859, 00.

Teachers to
receive and file

ccrtirteatc.

when and
hov/ paid.
K. S. 23, § 14.

1850, 115.

1855, 126.

may be dis-

missed, &c.
1844, 32.

Examinations
and visits by
committee.
K. S. 23, §§ 15,

10.

Bible to be read
in schools.
Sectarian books
excluded.
K. S. 23, § 23.

1655, 410.

School books.
change of,

how made, &c.
K. S. 23, § 17.

1S50, 93, §§ 2, 3.

in office for the purpose of superintending the winter terms of the

several schools, and of making and transmitting the certificate, returns,

and report of the committee, notwithstanding the election of any suc-

cessor at the annual meeting ; but for all other duties, the term of office

shall commence immediately after election.

Sect. 21. Any town may, at the annual meeting, vote to increase or

diminish the number of its school committee. Such increase shall be

made by adding one or more to each class, to hold office according to the

tenure of the class to Avhich they are severally chosen. Such diminu-

tion shall be made by choosing, annually, such number as will in three

years effi?ct it, and a vote to diminish shall remain in force until the

diminution under it is accomplished.

Sect. 22. The school committee shall appoint a secretary and keep

a permanent record book, in which all its votes, orders and proceedings

shall by him be recorded.

Sect. 23. The school committee, unless the town at its annual meet-

ing determines that the duty may be performed by the prudential com-

nuttee, shall select and contract with the teachers of the public schools

;

shall require full and satisfactory evidence of the good moral character

of all instructors who may be employed ; and shall ascertain, by per-

sonal examination, their qualifications for teaching and capacity for the

government of schools.

Sect. 24. Every instructor of a town or district school shall, before

he opens such school, obtain from the school committee a certificate in

duplicate of his qualifications, one of which shall be deposited with the

selectmen before any pa}^nent is made to such instructor on account

of his services ; and upon so filing such certificate, the teacher of any
public school shall be entitled to receive, on demand, his wages due at

the expiration of any quarter, or term longer or shorter than a quarter,

or upon the close of any single term of seiwice, subject to the condition

specified in section thirteen of chapter forty.

Sect. 25. The school committee may dismiss from employment any
teacher whenever they think proper, and such teacher shall receive no
compensation for services rendered after such dismissal.

Sect. 26. The school committee, or some one or more of them, for

the purpose of making a careful examination of the schools, and of as-

certaining that the scholai's are properly supplied with books, shall visit

all the public schools in the town on some day during the first or

second week after the opening of such schools respectively, and also on

some day during the two weeks preceding the closing of the same ; and
shall also for the same puii^oses visit, without giving previous notice

thereof to the instructors, all the public schools in the town once a

month, and they shall, at such examinations, inquire into the regulation

and discipline of the schools, and the habits and j^roficiency of the

scholars therein.

Sect. 27. The school committee shall require the daily reading of

some portion of the Bible in the common English version ; but shall

never direct any school books calculated to favor the tenets of any par-

ticular sect of christians to be purchased or used in any of the town
schools.

Sect. 28. The school committee shall direct what books shall be

used in the public schools, and no change shall be made in said books

except by the unanimous consent of the whole board, unless the com-

mittee consists of more than nine, and questions relating to school

books are intrusted to a sub-committee. In that case, the consent of

two-thirds of the whole number of said sub-committee, with the concur-

rent vote of three-fourths of the whole board, shall be requisite for

such change. If any change is made, each pupil then l)el()ngiiig to

the public" schools, and requiring the substituted book, shall be for-
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nished with the same, by the school committee, at the expense of said

town.
Sect. 29. The school committee shall procure, at the expense of the committee to

city or town, a sufficient suiiply of text-books for the public schools, L™^""'^
^^^^'

and give notice ot the place Avhere they may be obtained, baid books tus, &c.

shall be furnished to the pupils at such prices as merely to reimburse i859,'9f,'|i!^'

the expense of the same. The school committee may also procure, at is Pick. 229.

the expense of the city or town, such apparatus, books of reference,

and other means of illustration as they deem necessary for the schools

under their supervision, in accordance with apjjropriations therefor

previously made.
Sect. 80. If any scholar is not furnished by his parent, master, or for certain

guardian, with the requisite books, he shall be sujjphed therewith by the pense of t^own
school committee at the expense of the town. R. s. 2.3, §20.

'

Sect. 31. The school committee shall give notice in writing to the Expense of

assessors of the town of the names of the scholars supplied with books piiodto°bl toe-

under the provisions of the preceding section, of the books so furnished, ed to parents,

the prices thereof, and the names of the parents, masters, or guardians, k?'s. 23, §21.

who ought to have supplied the same. The assessors shall add the
price of the books to the next annual tax of such parents, masters, or
guardians ; and the amount so added shall be levied, collected, and paid
into the town treasury, in the same manner as the town taxes.

Sect. 32. If the assessors are of opinion that any parent, master, or if parents ima-

guardian, is unable to pay the whole expense of the books so supplied may be^omitt^d.

onhis account, they shall omit to add the price of such books, or shall E-S. 2.3, §22.

add only a part thereof, to his annual tax, according to their opinion of
his ability to pay.

Sect. 33. In any town containing five hundred families in which a Dutyofcom-

school is kept for the benefit of all the inhabitants as before provided, ^^1% i> for"
the school committee shall perform the like duties in relation to such benefit of whole

school, the house where it is kept, and the supply of all things necessary r"s!'23, § 11.

therefor, as the prudential committee may perform in a school district.

Sect. 34. The members of the school committee shall be paid in Compensation

cities one dollar, and in towns one dollar and a half, each, a day, for i83^°™05"fr"
the time they are actually employed in discharging the duties of their issa^ 103.'

office, together with such additional compensation as the town or city

may allow.

Sect. 35. Any town annually by legal vote, and any city by an superintendent

ordinance of the city council, may require the school committee annu- of schools, ap-

ally to appoint a superintendent of public schools, who, under the direc- ties^&c?"
'

tion and control of said committee, shall have the care and supervision ]tlp lit' cr , o

01 the schools, with such salary as the city government or town may \li,0 tJU-W\.

determine; and in every city in which such ordinance is in force, and
in every town in which such superintendent is appointed, the school
committee shall receive no compensation, unless otherwise provided by
such city government or town.

SCHOOL-HOUSES.

Sect. 36. Every town not divided into school districts shall provide Towns not dis-

and maintain a sufficient number of school-houses, properly furnished
t'du '"ci

*°
T*^""

and conveniently located, for the accommodation of all the children hou8es,Tc"
therein entitled to attend the public schools ; and the school committee, m'sl;',!'?'
unless the town otherwise direct, shall keep them in good order, pro- 1859^ 252^1 4, 5.

curing a suitable place for the schools, where there is no school-house,
and providing fuel and all other things necessary for the comfort of the
scholars therein, at the expense of the town.

Skct. 87. Any town, at a meeting legallv called for the purpose, may location of
actennine the location of its school-houses, and adopt all necessary school-houses.
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E.S.23, §§ 28, 32.

1859, 252, § 4.

Land may bo ta-

ken for school-
house lots, &c.
1848, Zi7, § 1.

1855, 318, § 1.

2 Gray, 414.

Owner of land,
may have jury.
Proceedings.
Damages and
costs.

1848, 237.

1851, 186.

1855, 10.

2 Gray, 414.

Committee of
town not dis-

tricted, to have
charge of
sohool-houses.

Provisions of
chapter to ap-
ply to cities,

except, &c.

measures to purchase or procure the land for the accommodation
thereof.

Sect. 38. When land has been designated by a town, school district,

or those acting under its authority, or determined upon by the select-

men as a suitable place for the erection of a school-house and necessary

buildings, or for enlarging a school-house lot, if the OAvner refuses to sell

the same, or demands therefor a price deemed by the selectmen unrea-

sonable, they may, with the approbation of the toAvn, proceed to select,

at their discretion, and lay out, a school-house lot, or an enlargement

thereof, and to appraise the damages to the owner of such land in the

manner provided for laying out highways and appraising damages sus-

tained thereby ; and upon payment, or tender of payment, of the amount
of such damages, to the owner, by the town, the land shall be taken,

held, and used, for the purpose aforesaid. But no lot so taken or en-

larged shall exceed, in the whole, eighty square rods, exclusive of the

land occupied by the school buildings.

Sect. 39. When the owner feels aggrieved by the laying out or en-

largement of such lot, or by the award of damages, he may, upon appli-

cation therefor in writing to the county commissioners within one year

thereafter, have the matter of his complaint tried by a jury, and the

jury may change the location of such lot or enlargement, and assess

damages therefor. The proceedings shall in all respects be conducted

in the manner provided in cases of damages by laj-ing out highways. If

the damages are increased, or the location changed, by the jury, the

damages and all charges shall be paid by the town ; otherwise the

charges arising on such application shall be paid by such applicant.

The land so taken shall be held and used for no other purpose than that

contemplated by this chapter, and shall revert to the owner, his heirs

or assigns, upon the discontinuance there, for one year, of such school

as is required by law to be kept by the town.

Sect. 40. The school committee of a town in which the school dis-

trict system has been abohshed, or does not exist, shall have the general

charge and superintendence of the school-houses in said town, so far as

relates to the use to Avhich the same may be appropriated.

Sect. 41. Except as may be otherwise provided in their respective

charters, or acts in amendment thereof, the provisions of this chajiter, so

far as applicable, shall apply to cities. And the mayor and aldermen in

the several cities are authorized to execute the powers given in section

thirty-eight of this chapter to the selectmen and town.

CHAPTER 39

OF SCHOOL DISTRICTS,

school districts.

Section
1. Districts, how formed, when reorganized,

to be corporations for certain purposes,

may be abolished, &c.

towns to vote on abolition of.

secretary to notify towns, &c., to insert

in warrant concerning.

corporate powers of, to continue for cer-

tain purposes.

Prudential committee in each district. Du-
ties,

may be chosen by the districts,

to consist of three persons in certain

cases.

10. vacancies in, how filled.

9.

Section
11. Prudential committee, duties of, to be per-

formed by town committee, when, &c.

12. If district does not establish school, town
committee may, &c.

13. District meetings, selectmen, &c., may issue

warrants for.

14. manner of warning.

'

15. districts may prescribe mode of calling.

16. Clerk to be chosen, and sworn, keep rec-

ords, &c.

17. liable only for want of integrity. Dis-

trict, when liable.

18. Districts may raise money for school-

houses ; may fix site.
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Section
19. Towns may provide school-houses at the

common expense.

20. Selectmen to determine site, in case, &c.

21. Penalty on school district for not providing-

school-house.

22. Personal and real estate, where taxed.

23. Manufacturing corporations, where taxed.

24. Non-residents, where taxed.

25. Same subject.

26. School taxes assessed Uke town taxes.

27. Assessors to issue warrants to collectors.

28. Money raised, to be at disposal ofcommittees.

29. If district refuses to raise money, town

may order it.

30. If district neglects to organize, school com-

mittee may provide, &e.

31. Collectors to proceed as m collecting town

taxes.

32. Treasurer to have Uke powers, &c.

33. Compensation of assessors, &c.

34. Abatement of taxes.

UNION DISTRICTS.

35. Union districts, how formed, &c.

Subsequent meetings. Lo-
Section
36. First meeting.

cation of house.

3~. Clerk, how chosen, &c.

38. Assessments, how made.

39. Prudential committees, how constituted.

Powers and duties, &c.

40. Usual schools maintained.

41. School committees, powers and duties of.

CONTIGUOUS SCHOOL DISTRICTS IN ADJOIN-
ING TOWNS.

42. Contiguous districts in adjoining towns
may unite.

43. Union not formed without consent of dis-

tricts, &c.

44. United districts may be separated

45. meetings of, how called.

40. Prudential committee to be chosen, &c.

47. Money raised, to be in proportion, &c.

48. how assessed.

49. School committees of adjoining towns to

officiate in turns.

Sectiox 1. Towns may provide for the support of schools without

forming school districts ; or may, at a meeting called for the purpose,

divide into such districts aud determine the limits thereof; but shall not,

oftener than once in ten years from the second day of May, eighteen

hundred and forty-nine, be districted anew so as to change the taxation

of lands from one district to another having a diiferent school-house.

Sect. 2. A school district shall be a body corporate so far as to pros-

ecute and defend in all actions relating to the property or affairs of the

district, and may take and hold, in fee simple or otherwise, any estate

real or personal given to or purchased by the district for the support of

a school or schools therein.

Sect. 3. A town may, at any time, abolish the school districts

therein, and shall thereupon forthwith take possession of all the school-

houses, land, apparatus and other property owned and used for school

purposes, which such districts might laAvfully sell and convey. The
property so taken shall be appraised under the direction of the town,

and at the next annual assessment thereafter, a tax shall be levied upon
the whole town, equal to the amount of said appraisal ; and there shall

be remitted to the tax payers of each district the said appraised value

of its property thus taken. Or the difference in the value of the property

of the several districts may be adjusted in any other manner agreed

upon by the parties in interest.

Sect. 4. Every town divided into school districts shall, at the annual
meeting in the year eighteen hundred and sixty-three, and every third

year thereafter, vote upon the question of abolishing such districts.

Sect. 5. The secretary of the commonwealth, on the recun-ence of

a year when the vote thus required is to be had, shall seasonably notify

thereof the selectmen of the several towns, and require them, in towns
retaining the school district system, to insert an article in the warrant
for the annual meeting, for the purpose specified in the preceding sec-

tion ; and the selectmen of any town who neglect to insert such article

in the warrant, when so required, shall forfeit twenty dollars.

Sect. 6. Upon the abolition or discontinuance of any district, its

corporate powers and liabilities shall continue and remain so far as may
be necessary for the enforcement of its rights and duties ; and the prop-
erty which it possessed at the time shall be subject to all legal process
against it.

Sect. 7. Every town divided into school districts shall, at its annual
meeting, choose one person, resident in each school district, to be a

19*

Districts.

R. S. 23, § 24.

1849, 206.

1851, 303.

23 Pick. 70.

4 Cush. 250.

10 Cush. 418.

4 Gray, 250.

7 Gray, 411.

to be corpora-
tions, &e.
R. S. 23, §§57,
58.

6 Met. 562.

10 Met. 464.

may be abol-
ished, &c.
1850, 286, § 1.

1852, 199.

itto

towns to vote
on abolition of.

secretary to
notify towns,
&c., to insert in
warrant con-
cerning.

corporate
powers of, to
continue for cer
tain purposes.

Prudential con>
mittee in each
district.
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Duties.
R. S. 23, § 25.

1S38, 105, § 2.

11 Pick. 2(10.

4 Cush. 500.

8 Cush. 101.

Prudential com-
mittee, how
chosen.
K. S. 23, § 26.

21 Pick. "5.

to consist of
three persons.
1839, 137.

4 Gray, 250.

vacancies in,

how filled.

1855, 451.

town commit-
tee to act as,

when, &c.
R. S. 23, § 31.

If district does
not establish
school, town
committee may.
K. S. 23, § 45.

District meet-
ings, selectmen,
&c., may issue
warrants for.

K. S. 23, § 40.

8 Cush. 592.

manner of
warning.
R. S. 23, § 47.

4 Greenl. 46.

14 Mass. 315.

12 Pick. 200.

districts may
prescribe mode
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R. S. 23, § 48.

1850, 213.

10 Pick. 543.

2 Cush. 410.

8 Cush. 502.

Clerk to be
chosen, and
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records, &c.
R. S. 23, § 27.

21 Pick. 75.

12 Met. 105.

liable only for
want of integ-
rity.

District, when
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R. S. 23, § 29.

10 Pick. 513.

11 Pick. 4S0.

Districts may
raise money for
school-houses.

committee for that district, and to be called the prudential committee,

who shall keep the school-house in good order at the expense of the

district ; and if there is no school-house, shall provide a suitable place

for the school of the district at the expense thereof; shall provide fuel

and all things necessary for the comfort of the scholars therein
;
give

information and assistance to the school committee of the town to aid

them in the discharge of the duties required of them; and, Avhen the

town so determines, shall select and contract with an instructor for each

school in the district.

Sect. 8. If a town so determines, the prudential committee may be

chosen by the legal voters of the several school districts to which they

respectively belong, in such manner as the district directs.

Sect. 9. When a town determines that the prudential committees

shall select and contract with the school teachers for their districts, three

persons in each district may be chosen to act as such committee.

Sect. 10. When the office of ])rudential committee becomes vacant

in any district, by reason of the death, resignation, or removal of the

person or persons elected, such district may fill the vacancy at a legal

meeting called for the purpose.

Sect. 11. When no prudential committee is chosen for a school dis-

trict, the school committee shall perform all the duties of the pruden-

tial committee.
Sect. 12. If a school district neglects or refuses to establish a school

and employ a teacher for the same, the school committee may establish

such school and employ a teacher therefor, as the prudential committee

might have done.

Sect. 13. The selectmen of the several towns divided into school

districts as aforesaid, or the prudential committee of every such district,

upon application made to either of them respectively, in writing, by
three or more residents who pay taxes in the district, shall issue their

warrant, directed to one of the persons making the application, requir-

ing him to warn the inhabitants of such district, qualified to vote in

town aftairs, to meet at the time and place in the district expressed in

the warrant.

Sect. 14. The warning shall be given seven days at least before the

time appointed for the meeting, by personal notice to every inliabitant

of the district qualified to vote in town affairs, or by leaving at his last

and usual place of abode a written notification, expressing the time,

place and purpose of the meeting, unless the district prescribes another

mode of warning its meetings.

Sect. 15. A school district, at any regular meeting having an article

in the warrant for that purpose, may prescribe the mode of warning all

future meetings of the district; and may also direct by whom and in

what manner such meetings may be called. Notwithstanding such pre-

scribed mode, meetings may nevertheless be called in accordance with

the provisions of the two preceding sections.

Sect. 16. The inhabitants of each school district, qualified to vote

in town affixirs, shall choose a clerk, who shall be sworn by the modera-

tor, in open meeting, or by a justice of the peace ; make a fair record

of all votes passed at meetings of the district ; certify the same when
required, and hold his office until a successor is chosen and qualified.

Sect. 17. The clerk shall be answerable only for want of integrity

on his own part ; and if he certifies truly to the assessors of the town
the votes of the district for raising, by a tax, any sum of money, the

district shall be liable in case of any illegality in the jDroceedings in

relation to raising such money.
Sect. 18. The legal voters of any district, at a meeting called for

that purpose, may raise money for erecting or repairing school-houses

in their district ; for purchasing or hiring any buildings to be vised as
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school-houses, and land for the use and accommodation thereof ; and for Districts may

28
purchasing libraries and necessary school apparatus, fuel, furniture, and i^s Ij, §

other necessary articles, for the use of schools ; they may also determine ^^-^-'^ si, § i.

in Avhat j^art of their district such school-houses shall stand, and choose iocusii.4i8.

any committee to carry into effect the provisions aforesaid.

Sect. 19. The legal voters of every town may, if they think it expe- towtib may
dient, carry into effect the provisions of the preceding section at the jiou^e^ at^the^'

common expense of the town, so far as relates to providing school- common ex-

houses for the several school districts of the town; and the town in such if^sJ^L-a, § 32.

case may, at any legal meeting, raise money and adopt all other proper isso, 2so, §2.

measures for this purpose, and, if already districted, may take possession

of the school-houses and property of the several districts in the manner
provided in section three of this chapter.

Sect. 20. If a school district cannot deteiTiiine by a vote of two- Selectmen to

thirds of the legal votei's present and voting thereon, where to place !„ c'ase"&c"**''

their school-house, the selectmen, u])on ajjplication made to them by the k-.s. 2:5, § so.

committee appointed to build or procure the school-house, or by five or 2 Gray, 414.

more of the legal voters of the district, shall determine where such
school-house shall be placed.

Sect. 21. A school district, obliged by law to provide a suitable Penalty on

school-house, shall, for neglecting one year so to do, be liable to a fine for not provki*
not exceeding two hundred dollars, to be recovered by indictment, on i"& school-

complaint of any legal voter in said district, to be appropriated to the
^'•^"'^'^•

support of schools therein.

Sect. 22. In raising and assessing money in the several school dis- Personal and

tricts, every inhabitant of the district shall be taxed in the district in where taxed.
which he lives, for all his personal estate, and for all the real estate Avhich «. s. 23', §33!

he holds in the town, being under his own actual improvement ; and all i2'*Met!m
other of his real estate in the same town shall be taxed in the district in
which it lies.

^
Sect. 23. In the assessment of taxes pursuant to the preceding sec- Manufacturing

tion, all real estate and machinery belonging to manufiicturing corpora- ^here taxed'
lions or establishments shall be taxed in the school districts where the k. s. 23, §

34'.

same are situated; and in assessing the shares in such corporation, or
^^'^'^'^oi-

the personal estate of the OAvners of such establishments, for the like

purposes, the value of such machinery and real estate shall first be
deducted from the value of such shares or personal estate.

Sect. 24. All the land within a town, owned by the same person Non-residents,
not living therein, shall be taxed in the same district. :jY'»|re taxed.

'

Sect. 25. Whep the estate of a non-resident owner is taxed, it may same Subject.
be taxed in such district as the assessors of the town determine; and k. s. 23, §35.*

the assessors, before they assess a tax for any district, shall determine in
which district the estate of any such non-resident shall be taxed, and
certify in writing their determination to the clerk of the town, who shall
record the same ; and such estate, while owned by the same person
resident without the limits of the toAvn, shall be taxed in such district
accordingly until the town is districted anew.

Sect. 26. The assessors of the town shall assess, in the same manner School taxes ae-

as town taxes are assessed, on the polls and estates of the inhabitants of messed like town

each school district, and on all estates liable to be taxed therein as K.\!23, §37.

aforesaid, all money voted to be raised by the legal voters of such district 3 cush! 56?:
for the purposes aforesaid ; and such assessment shall be made within i4 Pick. 3(v£

thirty days after the clerk of the district has certified to said assessors
^^ ^^*' ^'^'

the sum voted by the district to be raised.
Sect. 27. The assessors shall make a warrant, substantially in the Assessors to

form heretofore used, excei)t that a seal shall not be required thereto, lo'c^^SrT*^
directed to one of the collectors of the town, requiring him to collect «• s. 23, § 38!

the tax so assessed, and to pay the same to the treasurer of the town i2^pick.*2H.
within a time to be limited in the warrant ; and a certificate of the
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assessment shall be made by the assessors and delivered to the treas-

urer.

Sect. 28. The money so collected and paid shall be at the disposal

of the committee appointed by the district, to be by them applied to the

building or repairing of school-houses, or to the purchase of buildings to

be used as such, or of land for their sites, as before provided, and accord-

ing to the votes or directions of the legal voters of the district.

Sect. 29. If at a meeting of the legal voters of a school district

called for the purpose of raising money, a majority of the voters present

are opposed thereto, any five inhabitants of the district, who pay taxes,

may make application in Avriting to the selectmen of the town, request-

ing them to insert in their warrant for the next town meeting an article

requiring the opinion of the town relative to the expediency of raising

such money as was proposed in the warrant for the district meeting

;

and if the majority of the voters think the raising of any of the sums of

money proposed in the warrant is necessary and expedient, they may
vote such sum as they think necessary for said purposes, and the same
shall be assessed on the polls and estates of the inhabitants of such dis-

trict, and be collected and paid over in the manner before provided.

They may also empower the selectmen of the town, or the school com-
mittee, or may choose a committee, to carry into effect the purposes for

which such money is voted, if such district neglects or refuses to choose

a committee for that purpose.

Sect. 30. If a district neglects to organize by the choice of officers,

the money necessary for the erection, repair, or enlai'gement, of a school-

house therein, may be expended by order of the school committee, and,

upon their certificate, shall be assessed upon the polls and estates of the

inhabitants of the district, collected like other district taxes, and paid

into the treasury of the city or town.

Sect. 31. In collecting district taxes the collectors shall have the

same powers and proceed in the manner provided by law in collecting

town taxes.

Sect. 32. The treasurer of a town, to whom a certificate of the

assessment of a district tax is transmitted, shall have the like authority

to enforce the collection and payment of the money so assessed and
certified, as he has in the case of money raised by the town, for the use

of the town.
Sect. 33. The assessors, treasurer, and collector, shall have the same

compensation, respectively, for assessing, collecting, and paying out

money, assessed for the use of a school district, as is allowed by the town
for like services in respect to town taxes.

Sect. 34. The assessors shall have the same power to abate the tax,

or any part thereof, assessed on an inhabitant of a school district, as

they have to abate town taxes.

Union districts,

how formed,
&c.
1838, 189, §§ 1, 2,
5.

1839, 56, § 2.

First meeting'.
Subsequent
meetings. I>o-

cation of house.
1838, 189, §§ 3, 5.

UNION DISTRICTS, jt/. flf ,..

Sect. 35. Two or more contiguous school districts in a town may,

by a vote of two-thirds of the legal voters of each district, present and

voting at legal meetings of their respective districts called for the pur-

pose, associate and form a union district, for the purpose of maintaining

a union school for the benefit of the older children of such associated

districts ; such district shall have the powers, privileges, and liabilities

of school districts, with such name as the district determines at its first

meeting.
Sect. 36. The districts proposing such association shall, at the time

of voting to form the union, respectively agree upon the time, ])lace and

manner of calling the first meeting of the union district, wliich may
from time to time determine the mode of calUng and warning its meet-
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ings, the time and place of its annual meetings, and the place where its

school-house shall stand. The location of the school-house, if not deter-

mined by the district, shall be referred to the selectmen, as provided for

other districts.

Sect. 37. Each union district, at its first meeting, shall choose by ciork, how

ballot a clerk, who shall be sworn in the manner, and jierform the duties,
jyg'J^^s'jfr-i.

prescribed for clerks of other school districts, and hold the office until

a successor is chosen and qualified.

Sect. 38. In raising and assessing money in such districts, every Assessments,

inhabitant shall be taxed in the manner in which inhabitants of other ij^3:^,"I^.j|*§'i.

school disti'icts are taxed, and the real estate of non-resident owners

taxable in either of the districts comj)osing the union district shall be

taxed in such districts.

Sect. 39. The prudential committees of the respective districts, Prudential com-

forming the union district, shall together constitute the prudential com-
co,"ti7,',te[i!^

mittee of such district; have the powers and discharge the duties, in Powers anci du-

relation to the school and school-house of the district, prescribed to pru- I'^'gy, i&o, §§g,7.

dential committees in relation to the schools and school-houses in their

respective districts; and determine what proportion of the money raised

and apjiropriated hy the town for each of the districts composing the

union district shall be appropriated and expended in paying the in-

structors of the union school ; subject in all matters to any legal votes

of the union district.

Sect. 40. The public schools required by law shall continue to be Usual schools

maintained in each of the districts thus associated, as if no union district
'j^'^Jj^^'^J'^^;.

had been formed.

Sect. 41. The school committee shall have the powers and duties school commit-

in relation to such union school which they have in relation to other
au'd'ciutrerof

district schools. ms, im, §
8.

'

CONTIGUOUS SCHOOL DISTRICTS IN ADJOINING TOWNS.

Sect. 42. If two or more contiguous school districts in adjoining Conti^ous dis-

towns are too small to maintain schools advantacreously in each, such dis- ?,"!f\l!" '^'i,?'^"
T/. T. .11 ••! 1 S lowns may

tncts may unite and lorm one district, with the powers, pnvileo-es, and unite.

liabilities allowed or prescribed in regard to school districts.
*^'

^

Sect. 43. No district shall be so united, unless the legal voters of union not form-

each, at legal meetings called for the pui-pose, agree thereto ; nor, unless genYof cUstrlS:"
the respective towns, at legal town meetings called for the pur])ose, &c.

assent to the same ; and when such vote is passed by a school district,
^^" ^" ~'^' ^

^^"

the clerk thereof shall forthwith send a certified copy to the clerk of his

town.
Sect. 44. When the voters in such united district, at a legal meet- United dis-

ing called for the purpose, deem it expedient to separate and again
geparatecT

''^

form two or more districts, they may do so, first obtaining the consent K- s. 23, § si.

of the respective towns.
Sect. 45. The first meeting of such united district shall be called in meetings of,

the manner agreed upon by the respective districts at the time of form-
k°^s.*^|3|*§'52.

ing the union; and such district may, from time to time thereafter,

prescribe the mode of calling and warning its meetings as other school
districts may do.

Sect. 46. Such district, at the first meeting and annually thereafter. Prudential com-

shall choose a prudential committee, who shall receive and ex])cnd the "hosenI&c.°
money raised and appropriated in each town for the united district, and k.s.23,§53.

possess the powers and discharge the duties allowed or prescribed to
the i)rudential committees of other districts.

Sect. 47. The legal voters of a united district shall, at the time of ?Tonef raised to

voting to raise such money, determine the amount to be paid by the
Jj',',,',''

i!".'''*''""

inhabitants in each town, which shall be in proportion to their respec- u.'s.23,'§54.

29
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Money, how as-
sessed.
K. S. 23, § 55.

School commit-
tees ofadjoining
towns to offi-

ciate in turns.
K. S. 23, § 5 J.

tive polls and estates ; and the clerk of the district shall certify such vote
to the assessors of each of said towns.

Sect. 48. All money duly voted to be raised by any such united
district shall be assessed by the assessors of the respective towns upon
the polls and estates of the inhabitants of the district, and collected, as

taxes are assessed and collected in other school districts.

Sect. 49. The respective school committees of the towns from which
such united district is formed shall discharge the duties of school com-
mittee for the district in alternate years, commencing with the most
ancient town.

CHAPTER 40.

OF SCHOOL REGISTERS AND RETURNS.

Section
1. Town clerks to deliver registers, &c., to

school committee.
2. If not received.

3. Duties of assessors, as to persons between
five and fifteen.

4. of school committee ; form of certificate.

5. Registers to be kept ; returns.

6. Committees' rei^ort ; to whom sent ; where
deposited ; to be printed.

7. When report is not made.
8. When informal, &c.

Section
9. Penalty for neglect, or informal, <tc., re-

port.

Reports, &c., of board of education, how
received, delivered, and for what purpose.

In whom property of.

AVIio to sign reports.

Penalty on committee for neglect in re-

turns, &c.

Registers, how kept. Teachers not to draw
pay until return of register.

10.

11.

12.

13.

Town clerks to
deliver regis-

ters, &c., to
school commit-
tee.

1849, 65, § 2.

If not received.

1846,223, §3.

Duties of as-

sessors as to
persons be-
tween five and
fifteen.

1855, 15.

of school com-
mittee. Form
of certificate.

1846, 223, § 2.

1849, 117, § 1.

1855, 23.

See § 11.

Section 1. The clerks of the several cities and towns, upon re-

ceiving from the secretary of the board of education the school registers

and blank forms of inquiry for school returns, shall deliver them to the

school committee of such cities and towns.

Sect. 2. If a school committee fails to receive such blank forms of

return on or before the last day of March, they shall forthwith notify

the secretary of the board of education, who shall transmit such forms

as soon as may be.

Sect. 3. The assessors shall annually in the month of May, ascertain

the number of persons in their resj)ective towns and cities on the first

day of May between the ages of five and fifteen years, and on or before

the first day of July following report the same to the school committee.
Sect. 4. The school committee shall annually on or before the last

day of the following April, certify under oath the numbers so returned

to them by the assessors, and also the sum raised by such city or town
for the support of schools during the preceding school year, including

only wages and board of teachers, fuel for the schools, and care of the

fires and school-rooms, and shall transmit such certificate to tlie secre-

tary of the board of education. The form of such certificate shall be as

follows, to wdt :
—

We, the school committee of , do certify, that from the returns made hy
the assessors in the 3'ear , it appears, that on the first day of May, in the year

, there were belonging to said town the number of persons between
the ages of five and fifteen years ; and we further certify, that said town raised the

sum of dollars for the support of public schools for the preceding school year,

including only the wages and board of teachers, fuel for the schools, and care of fires

and school-rooms.

ss. On this

school committee of

subscribed, is true.

Before me.

> School Committee.

day of , personally appeared the above named
, and made oath that the above certificate, by them

Justice of the Peace.
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Sect. 5. The school committee shall cause the school registers to be Reg-isters and

faithfully kept in all the public schools, and shall annually on or before
Jsftr'-Jsi' 1S3S

the last day of Ajjril, return the blank forms of inquiry, duly filled uj:), i;|?' § •' ; i^;*'"'.

'

to the secretary of the board of education ; and shall also specify in irii! sce^l^n.

said returns the purposes to which the money received by their town or
l*^" ch'ss'lao

city from the income of the scliool fund has been appropriated.

Sect. G. The school committee shall annually make a detailed report Committees' re-

of the condition of the several public schools, which re])ort shall con- ^\°[^.'
Ivi,",!-.""^.

tain such statements and suggestions in relation to the schools as the posited ; to be

committee deem necessary or proper to promote the interests thereof, ^sasffos, §].

The committee shall cause said report to be printed for the use of the
j^^Jj'

~;"' 5
*•

inhabitants, in octavo, pamphlet form, of the size of the annual reports See ctiVsr., §3.

of the board of education, and transmit two copies thereof to the secre- SeeCh. as, §:jo.

tary of said board, on or before the last day of April, and deposit one
copy in the office of the clerk of the city or town.

Sect. 7. When a school committee fails within the prescribed time when report is

to make either the returns or report required of them by law, the 5'°yj"J)3'^'x'i

secretary of the boar<l of education shall forthwith notify such com- See Ch.'3S,'§ 20.

mittec, or the clerk of the city or town, of such failure ; and the com-
mittee or clerk shall immediately cause the same to be transmitted to
the secretary.

Sect. 8. If a report or return is found to be informal or incorrect, when informal,

the secretary shall forthwith return the same, with a statement of all
f^^^ ^3 ..,

deficiencies therein, to the committee for its further action. SceCh.'38l§20.

Sect. 9. The returns or reports of a city or town so I'eturned by the Penalty for neg-

secretary for correction, or which have not reached his office within the ^^ "eporT"^'^'
time prescribed by law, shall be received by him if returned during the i>55, o:?, §3.

month of May; but in all such cases ten per cent, shall be deducted
^'^°'-'' ^'^'^•

from the income of the school fund which such city or town Avould have
been otherwise entitled to. If such returns or reports tail to reach his

office before the first day of June, then the whole of such city or town's
share of the income shall be retained by the treasurer of the common-
wealth, and the amount so retained, as well as the ten per cent, when
deducted, shall be added to the principal of the school fund. And such
city or town shall in addition thereto forfeit not less than one hundred
nor more than two hundred dollars : proinxled^ however^ if said returns
and reports were duly mailed in season to reach said office within the
time required by la^v, then the city or town from which said returns or
reports are due shall be exempt from the forfeiture, otherwise incurred.

Sect. 10. The clerk of each city and town shall deliver one copy of Reports, &p., of

the reports of the board of education and its secretary to the secretary llonfhow re-'''*"

of the school committee of the city or town, to be by him preserved ceivcd, deiiver-

for the use of the committee, and transmitted to his successor in office
; purpose^"'

"'*"*

and two additional co])ies of said reports, for the use of said committee ;
i" ^'f^wya- prop-

and shall also deliver one copy of said reports to the clerk of each isla.es.iz.
school district, to be by him deposited in the school district library, or,
if there is no such library, carefully k(^pt for the use of the prudential
committee, teachers, and inhabitants, of the district, during his con-
tinuance in office, and then transmitted to his successor ; and in case
the city or town shall not be districted, said reports shall be delivered
to the school committee, and so deposited by them as to be accessible to
the several teachers and to the citizens; and such reports shall be
deemed to be the property of the town or city, and not of any officer,
teacher, or citizen, thereof

Sect. 11. When the school committee of a city or town is not less who tot
than thirteen in number, the chairman and secretary thereof may, in be- \^J'^^A
half of the committee, sign the annual school returns and tlie certificate

'''

"

required by sections four and five.
^T7rTi- 10 A ^;+ i i-iin/>.i n . Penalty on com-oect. 1-. j\ cit) or town which has lorieited any part of its portion mitteefomeg-

sifni re-
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lect in returns,
&c.
1847, 183, § 2.

1848, 173.

Registers, how
licpt. Teachers
not to draw pay
until return of
register.

1849, 209.

of the income of the school fund through the faihire of the school
committee to i^erform their duties in regard to the school report and
school returns, may withhold the compensation of the committee.

Sect. 13. The several school teachers shall faithfully keep the regis-

ters furnished to them, and make due return thereof to the school com-
mittee, or such person as they may designate, and no teacher sliall be
entitled to receive payment for services until the register, proj)erly tilled

up and completed, shall be so returned.

CHAPTER 41.

OF THE ATTENDANCE OF CHILDREN IN THE SCHOOLS.

Section
1. Cliildren to be sent to school by parents,

&c. Penalty for neglect. Excuses for neg-

lect.

2. Truant officers and school committee to in-

quire and report.

3. All children may attend where they reside.

4. School committee to regulate admission,

&c., to high school.

5. Children may attend in adjoining town, and
committee pay for instruction.

Sectiox
6. Wards may attend where guardian resides.

7. Children may attend in other towns than
place of parents' residence, and parents
pay, &c.

8. Children not to attend unless vaccinated.

9. Race, &c., not to cxcliule.

10. Teachers and school committee to state

grounds of exclusion.

11. Damages for exclusion, how recovered.

12. Interrogatories to committee, &c.

Children to be
sent to school
by parents, &c.
Penalty for neg-
lect. Excuses
for neglect.

1852, 240, §§ 1,

2,4.
1855, 309.

Truant officers

and school com-
mittee toinquire
and report.
1852, 240, § 3.

1855, 309.

1859, 188.

Children to at-

tend where they
reside.

1849, 117, § 4.

Admission to
high school,
how regulated.
R. S. 23, § 15.

Children may
attend in ad-

Sectiox 1. Every person having under his control a child between
the ages of eight and fourteen years, shall annually during the contin-

uance of his control send such child to some public school in the city or

town in which he resides, at least twelve weeks, if the public schools of

such city or town so long continue, six weeks of which time shall be

consecutive ; and for every neglect of such duty the party offending

shall forfeit to the use of such city or town a sum not exceeding twenty

dollars : but if it appears upon the inquiry of the truant officers or

school committee of any city or tovrn, or upon the trial of any prosecu-

tion, that the party so neglecting was not able, by reason of poverty, to

send such child to school, or to furnish him with the means of education,

or that such child has been otherwise furnished with the means of edu-

cation for a like period of time, or has already acquired the branches of

learning taught in the public schools, or that his bodily or mental con-

dition has been such as to prevent his attendance at school or a]iplica-

tion to study for the period required, the penalty before mentioned shall

not be incurred.

Sect. 2. The truant officers and the school committees of the several

cities and towns shall inquire into all cases of neglect of the duty pre-

scribed in the preceding section ; and ascertain from the persons neg-

lecting, the reasons if any therefor ; and shall forthwith give notice of

all violations, with the reasons, to the treasurer of the city or town

;

and if such treasurer wilfully neglects or refuses to prosecute any per-

son liable to the penalty provided for in the preceding section, he shall

forfeit the sum of twenty dollars.

Sect. 3, All children within the commonwealth may attend the pub-

lic schools in the place in which they have their legal residence, subject

to the regulations prescribed by law.

Sect. 4. The school committee shall determine the number and

qualifications of the scholars to be admitted into the school kept for the

use of the whole town.
Sect. 5. Children living remote from any public school in the town

in which they reside, may be allowed to attend the public schools in an
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adjoining town, under such regulations, and on siicli terms, ns tlie joining to^vn,

school committees of the said towns agree upon and prescribe ; and the p"y forhistnic-

school committee of the town in which such children reside shall pay tion.

out of the appropriations of money raised m said town for the support i^^q] sq] § i.

of schools the sum agreed upon.
Sect. 6. Minors under guardianshij), their father having deceased, Wards, where

may attend the pubHc schools of the city or town of which their guar- "^5^ Tw.'"^'

dian is an inhabitant.

Sect. 7. With the consent of school committees first obtained, chil- children mny
dren between the ages of five and fifteen years may attend school in towns thasi'"^'^

cities and towns other than those in which their parents or guardians place of par-

reside ; but whenever a child resides in a city or town different from and parent™"^'

that of the residence of the parent or guardian, for the sole purpose of !'*>'' *<'•

attending school there, the parent or guardian of such child shall be '

liable to pay to such city or town, for tuition, a sum equal to the aver-

age expense per scholar for such school for the j^eriod the child shall

have so attended.

Sect. 8. The school committee shall not allow any child to be ad- children to be

mitted to or connected with the public schools, who has not been duly
I855™'i4'''§2.

vaccinated.

Sect. 9. No person shall be excluded from a public school on ac- coior, &c., not

count of the race, color, or religious opinions, of the applicant or scholar,
issl^^so^s'i

Sect. 10. Every member of the school committee under whose di- Teachers, &c.,

rections a child is excluded from a public school, and every teacher of ^° ^^^^^

such school from which a child is excluded, shall, on application by the elusion.

parent or guardian of such child, state in writing the grounds and i«50'256, §4.

reason of the exclusion.

Sect. 11. A child unlawfully excluded from any public school shall Damages for

recover damages therefor in an action of tort, to be brought in the
^,s45">i4'^'

name of such child by his guardian or next friend against the city or isoa' lisfii § 2.

town by which such school is supported.
7 Gray,' 245.'

Sect. 12. The plaintiff in such action may, by filing inteiTogatories interrogatories

for discovery, examine any member of the school committee, or any ^o^committee,

other officer of the defendant city or town, as if he were a party to the iss's, 250, § .3.

suit.

CHAPTER 42

of the emplotment of children and regulations respecting
THEM.

Section
1. Children under fifteen, who have not at-

tended school, &c., not to be employed in

manufactory, unless, &c.
2. Penalty, school committee to prosecute.
3. Children under twelve not to be employed

more than ten hours a day. Penalty.
4. Cities and towns may make by-laws re-

specting habitual truants, &c. Fines.

Sectiox
5. Cities and to\vns shall appoint persons to

prosecute for violations of by-laws.

6. Minor convicted may be committed, &e.
7. On non-payment of fine, may be com-

mitted. How discharged.

8. Warrants where returnable. Compensa-
tion.

Section 1. Children of the age of twelve years and under the age of Certain chii-

fifteen years, who have resided in this state for the term of six months, e,npired\^n^^
shall not be employed in a manufiicturing establishment unless within manufactory,

twelve months next preceding the term of such employment they have ?"?'r24.*§'i.
attended some public or priva'te day school, under teachers approved by ^>^-^^'^ 22b; § 1.

the school committee of the place in which said school was kept, at least SsMi.
one term of eleven weeks, and unless they shall attend such a school for

20
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Penalty.
School commit-
tee to prose-
cute.
1842, 60, § 1.

1849, 220, § 3.

1858, 83, § 2.

Children imder
12 not to be em-
ployed more
than ten hours
a day. Penalty,
1842, 60, §§ 3, 4.

9 aiet. 562.

By-laws re-

specting- habit-
ual truants, &c.
F'ines.

1850, 294, § 1.

1854, 88, § 6.

1859, 196.

See § 0.

violations of,

how to be pros-
ecuted.
1850, 294, § 2.

Minor convict-
ed may be com-
mitted, &c.
1852, 283, § 1.

1854, 88, § 3.

On non-pay-
ment of iinc,

may be com-
mitted.
How discharg-
ed.

1852, 283, §§ 2, 3,

1854, 88, §§3,4.
See Ch. 180.

"Warrants,
where return-
able.
Compensation.
1854, 88.

a like period during each twelve months of such emplojonent. Children

under twelve years of age, having resided in this state for a like period,

shall not be so employed unless they have attended a like school for the

term of eighteen weeks within twelve months next preceding their

employment, and a like term during each twelve months of such employ-

ment.
Sect. 2. The owner, agent, or superintendent, of a manufacturing

establishment, who employs a child in violation of the provisions of the

preceding section, shall forfeit a sum not exceeding fifty dollars for each

offence, to be recovered by indictment, to the use of the public schools

in the city or toAvu where such establishment is situated ; and the school

committees in the several cities and towns shall prosecute for all such

forfeitures.

Sect. 3. No child under the age of twelve years shall be employed
in any manufacturing establishment more than ten hours in one day

;

and the owner, agent, or superintendent, who knowingly employs such

child for a greater number of hours, shall forfeit the sura of fifty dollars

for each offence, to the use of the person prosecuting therefor.

Sect. 4. Each city and town may make all needful provisions and

arrangements concerning habitual truants, and children not attending

school, or without any regular and lawful occupation, or growing up in

ignorance, between the ages of five and sixteen years; and also all such

by-laws respecting such children, as shall be deemed most conducive to

their welfare and the good order of such city or town ; and there shall

be annexed to such by-laws suitable penalties, not exceeding twenty

dollars for any one breach : 2^^'ovided^ that said by-laws shall be approved

by the superior court of the county.

Sect. 5. The several cities and to-wns availing themselves of the

provisions of the preceding section, shall appoint at the annual meetings

of such towns, or annually by the mayor and aldermen of such cities,

three or more persons, who alone shall be authorized, in case of violation

of such by-laAvs, to make the complaint and carry into execution the

judgments thereon.

Sect. 6. A minor convicted under such by-law of being an habitual

truant, or of not attending school, or of being without regular and lawful

occupation, or growing up in ignorance, may, at the discretion of the

justice or court having jurisdiction of the case, instead of the fine men-
tioned in section four, be committed to any such institution of instruc-

tion, house of reformation, or suitable situation provided for the purpose

under authority of section four, for such time, not exceeding two years,

as such justice or court may detennine.

Sect. 7. A minor convicted of either of said offences and sentenced

to pay a fine may, in def;iult of payment thereof, be committed to such

institution of instruction, house of reformation, or suitable situation

provided as aforesaid. And upon proof that the minor is unable to pay

the fine, and has no parent, guardian, or person chargeable with his

support, able to pay the same, he may be discharged by such justice or

court, whenever it is deemed expedient, or he may be discharged in the

manner poor convicts may be discharged from imprisonment for non-

payment of fine and costs.

Sect. 8. Wan-ants issued under this chapter shall be returnable

before any trial justice or judge of a police court, at the place named in

the warrant ; and the justice or judge shall receive sucn compensation

as the city or town determines.
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TITLE XII.

OF WAYS, BRIDGES, PUBLIC PLACES, FERRIES, SEWERS, AND
DRAINS.

Chapter 43. — Of the Laying out and Discontinuance of Highways, Town Ways,

and Private Ways.

Chapter 44.— Of the Repairs of Ways and Bridges.

Chapter 45.— Of Regulations and By-Laws respecting Ways and Bridges.

Chapter 46.— Of the Boundaries of Highways and other Public Places, and

Encroachments thereon.

Chapter 47.— Of Ferries.

Chapter 48.— Of Sewers and Drains.

CHAPTER 43.

OF THE LAYING OUT AND DISCONTINUANCE OF HIGHWAYS, TOWN
WAYS, AND PRIVATE WAYS.

2.

.3.

i.

6.

Section-

1. Highwaj's to be laid out by the commis-

sioners.

Recognizance for payment of costs, &e.

Notice to be given to towns, &c.

Commissioners to view premises, if re-

quested, &c.

Hearing and adjudication upon common
convenience, &c.

Notice before highway is laid out, &c.

7. Alterations between termini.

8. Commissioners may lay out, &c., highways

if at time of view no one objects.

9. Upon petition for laying out, &c., highway

;

commissioners may order specific repairs

of existing highways.
Highway may be temporarily closed in

such case.

Towns to make such repairs.

Existing highway may be located anew.
13. Time prescribed for making highways, and

for removing trees, &c.

Damages to be estimated, but not paid un-
til, &c. Indemnity.
Damages occasioned by specific repairs. In-
demnity.

Damages, how estimated.
When claimants have different interests,

entire damage or indemnity to be paid to a
t-ustee.

Trustee in certain cases to be appointed by
judge of probate; to give bond. Suit ou
bond.

Party aggrieved to have a jury or commit-
tee.

I'owers of jury, &c., as to laying out and
altering.

10.

11.

12.

14.

15.

10.

17

18.

10.

20.

23.

24.

25.

26.

30.

31.

32.

Section
21. Applications for jury to revise location,

&c. ; when acted on.

22. to revise assessment of damages, when
to be made.
Several applications may be considered,

&c., by same jury.

Recognizance for costs in all cases.

Petitions not to abate by death of party.

Executors, &c., neglecting to appear, sur-

vivors may proceed.

27. Warrant for jury, directed to sherifT, &c.

28. Jury, how and whence summoned.
29. Jurors to pay fine for non-attendance.

Talesmen may be returned.

Jurors to be sworn.
Commissioners may appoint person to pre-

side at trial.

.33. Duties of presiding officer.

34. Commissioners to take notice on behalf of

their counties. May appoint agent to at-

tend jury.

Notice of trial.

Officer's fees.

Duty of jury.

Title of lands, determined only so far as re-

spects damages.
39. Jury may extend time for removing trees,

&c.

Verdict or report to be returned -within

three months. Court may set aside.

Complainant entitled to jury until verdict

rendered ; may waive riglit to trial, &c.

42. Clerks of courts to certify verdict, &c., to

commissioners. Proceedings thereon.

43. Verdict, <tc., recorded, conclusive.

44. Costs, how piud.

35.

.36.

37.

38.

40.

41.
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Section
45. Questions of costs, finally settletl, &c.

46. llig-hways not to be worked or shut up

until, &c.

47. Expenses, damages, &e., paid by county.

48. Expenses paid by petitioners.

49. Highways made at expense of county when
towns neglect. Charged to towns.

50. Warrants to issue against towns neglecting

to pay.

51. Commissioners may order expenses to be

paid out of county treasury.

52. Commissioners to certify to county treas-

urer when highway is completed.

53. Several parties may go to same jury.

54. Notice to persons interested to become par-

ties.

55. Verdict, to apportion damages.

6f). conclusive on all who have notice, &c.

57. Costs of parties, liow taxed.

58. Party neglecting to appear, to be barred.

TOWN WAYS AND PRIVATE WAYS.

59. Town ways, &c., how laid out.

CO. how discontinued.

01. Notice to be given by selectmen before lay-

ing out.

02. Damage from laying out, &c., how deter-

mined and paid.

C3. When paid ; when party shall have indem-

nity instead.

64. Damages, if interests are separate.

65. Location, &c., to be filed and accepted be-

fore town way, &c., laid out.

66. Commissioners may lay out in certain

cases.

67. If selectmen imreasonably refuse, &c., party

may appeal to commissioners.

68. Apijeal if towns refuse to accept ways.

69. If ways laid out, &c., by commissioners,

are not completed in six months, &c., they

may complete and assess town.

70. If towns refuse to discontinue, commission-
ers may.

71. AVhen towns are debarred from laying

out, &c.

72. Recognizance for costs. Notice.

Section
73. Parties may have jury or committee to as-

certain damages ; rule as to costs.

74. Owner may remove trees, &c. Not remov-
ing, relinquishes right.

75. Jury may extend time for removal.

70. Wlien towns shall not contest legality of
ways.

WAYS IN THE COUNTY OF SUFFOLK.

77. Powers of board of aldermen of Boston.

78. Application for laying out ways, &c., how
made.

79. Parties may apply for jury to superior

court ; view to be granted.

80. Commissioners of Middlesex, powers of,

in Suffolk. Warrant for jury, to whom
dii-ected. Return of verdict, &c.

WAYS IN CITIES.

81. Provisions of chapter extend to cities.

DEDICATION OF WAYS.

82. Ways not chargeable unless regularly laid

out.

8.3. Selectmen, &c., to close such ways, or cau-

tion the public, &c.

84. When abutters to grade ways. If they re-

fuse, to be assessed for expense.

85. Grade, how established ; plan of, where
deposited.

86. Grading of way, not a dedication. Estab-
lishment of grade, not an acceptance.

Streets not to be obstructed without con-

sent, &c.

ASCERTAINING LOCATION.

87. If location of way is uncertain, selectmen,

&c., to ascertain, &c.

ERECTION OF MONUMENTS.

88. Commissioners, &c., to mark termini and
angles of ways. Penalty for neglect.

WAYS OVER BURYING-GROUNDS.

89. Ways not to be laid out over burying-

grounds, unless, &c.

90. Same subject.

Highways to be
laid out by the
commissioners.
R. S. 24, § 1.

1850, 299.

7 Mass. 158.

Recognizance
for payment of
costs, &c.
R. S. 24, § 41.

l6 Wck. 309.

Notice to be
given to towns,
&c.
R. S. 24, § 2.

7 Gr.iy, 109.

Section 1. When a new highway, from town to town, or from place

to pLace within the same town, is wanting, ov when any highway can
with greater pnblic convenience be altered or discontinued, application

therefor shall be made, by petition in writing to the county commis-
sioners who have jurisdiction in the Y>^ace in Avhich such new highway
or such alteration or discontinuance is wanted.

Sect. 2. No petition for the laying out, altering, or discontinuing,

a highway, shall be proceeded upon by the commissioners, until the

I^etitioners cause a sufficient recognizance to be given to the county,

with surety to the satisfaction of the commissioners, for the payment of

all costs and expenses which shall arise by reason of such petition and
the proceedings thereon, if the petitioners shall not finally prevail.

Sect. 3. The commissioners to whom such petition is presented shall

cause a copy thereof to be served upon the clerk of every town within

which such new highway, alteration, or discontinuance, is prayed for,

tliirty days at least before the time apj^ointed for any view or hearing.

They shall also cause copies of the petition, or abstracts containing the

substance thereof, to be posted in two public places in each of said towns,

and shall give notice to all persons interested, by causing a like copy to

be published three Aveeks successively in such newspaper as they shall

oi'der ; the posting and the last publication of the copy to be fourteen

days at least before any view, hearing, or adjudication, on such petition.
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Sect. 4. Tliey shall view the premises, when they deem it expedient Commissionora

or when requested by any party interested ; and, before any view, shall -^ ^'T P'"em-
^. • ,1

•' '' ^ •
-I -I • .-, T .

'
,, ises, if request-

give notice in the manner provided in the preceding section to all per- ed, &c.

sons interested, of the time and place for commencmg the same. ?k^t~42l
^"

Sect. 5. They shall hear the parties, either at the time of the view. Hearing .-md ad-

or at any regular or special meeting, or any adjournment thereof, as they common'^eon°"
determine ; and as soon as may be after the hearing they shall consider nience, &c.

and adjudicate upon the common convenience and necessity of laying fivilt^iil.^'

out, altering, or discontinuing, such highway, as prayed for by the
jietitioners.

Sect. 6. When they have adjudicated upon the common convenience Notice before

and necessity of laying out, altering, or discontinuing, a highway, they
oj,*!'^^'?^

^'^ '^'^

shall, as soon as may be, proceed to lay out, alter, oi- discontinue, the r!s.24, §6.

same accordingly ; first giving such notice thereof as is required before ^o pick: 7^'

])roceeding to view, except that instead of a copy of the whole petition -'i Pick! 2-8.

it shall be sufficient to serve and publish an abstract thereof ' '^^^^' ^^'

Sect. 7. They may make such changes between the termini of the Alterations be-

highway described in the petition, with'regard to the direction, alter- ^f^oi*^*"/^™'

ation, or discontinuance, thereof, as in their opinion the jDublic con- * "
'

A'enience requires.

Sect. 8. If at the time of view, upon a petition for laying out or alter- Commissioners

ing a highway, no person interested shall object, the commissioners may
™c^h?^i,°"*'.

within six months proceed to lay out or alter the same without further if at time^oP

notice. If at the time of view upon a petition for discontinuing a highway ob^rctT
°"*'

the commissioners shall decide that the same ought to be discontinued, R-S.24, §6.

they may at the same time adjudge and determine that it be discontinued 2o^Pick.'7h

without a further or subsequent meeting therefor, and may estimate the ^ ^*-'*- '^~-^-

damages caused to any person thereby ; and when a return of said pro-
ceedings and adjudication is made at the next regular meeting of the
commissioners and accepted, it shall be held to be a discontinuance of
such highway.

Sect. 9. If, upon a petition for laying out or altering a highway, the upon petition

commissioners, after having viewed the "same and heai-d all persons in-
^H'^'^^f^^^}'

terested, are of opinion that the existing highway between the tei-mini commifs\oners

mentioned in the petition can be so far amended as to supersede the "ficTrep'sdrs of
necessity of laying out a new highway or altering the location of exist- existing ways.

ing ways, they may, after due notice to the towns interested, direct fMetl^aiw.'"

specific repairs to be made in the existing ways in such manner as the
public convenience requires ; and they may apportion the expense of
making the same upon the county and towns respectively as in laying
out highways.

Sect. 10. At the time of ordering specific repairs upon an existing Highway may
highway, they may direct it to be closed to the pubhc travel for such

cfoge"^"'"'"''^^
time as they may deem reasonable. i839°9b

Sect. 11. Towns in which specific repairs are ordered to be made Towns to make
shall be liable to make the same, and be entitled to a trial by jury in r'^^^^/T^'"®-
like manner as is provided in laying out highways. '

' '

Sect. 12. When application is made to the commissioners by a town, Existing high-
or by five inhabitants of a town, to locate anew a road within such STiew''

^""

toAvn, Avhether the same were laid out by the authority of the town or R. s. 24,T9.
otherwise, they may, either for the purpose of establishing the boundary n cush;394
lines of such road or of making alterations in the course or width 2 Gray, 274.

'

thereof, locate it anew, after giving like notice and proceeding in the
manner prescribed in laying out highways. The expense shall be as-
sessed upon the petitioners, or upon the town or county, as the com-
missioners order.

Sect. 13. When a highway is laid out or altered, the commissioners Time prescrib-
shall m their return determine and specify the manner in Avhich such ^') ^'"' making

new highway or alteration shall be made, and also the time within which "° "''''^'' "^

20* 30
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for removing
trees, &c.
K. S. 24, § 10.

1859, i;W, § 2.

3 Mass. 400.

Damag^es to bo
estimated, but
not paid until,

&c. Indemnity,
K. S. 24, § 11.

1842, 8(i, § 1.

22 Pick. 2(33.

2 Met. .558.

10 Met. 4(i5. '

12 Met. 123.

3 Cush. 81.

8 Cusli. 300.

2 Gray, 2(57.

4 Gray, 537.

5 Gray, 35, 372.

Paraages occa-
sioned by spo-
citic repairs. In-

demnity.
1812, 8G, § 2.

S Cush. 3(J2.

2 Gray, 2f>7.

Dnmagee, how
e>>timated.
.Set-ofl'.

11. S. 24, §31.
1842, 80, § 2.

2 :Mass. 2(J7.

5 Met. 372.

2 Gray, 407.

4 Gray, 537.

When claim-
ants liave differ-

ent interests,
entire damages
or indemnity
to be paid to a
trustee.
1S51,2<J0, § 1.

See §§ o:'., 01.

Ch. 03, § 25.

Trustee in cer-

tain cases to be
appointed by
judge of pro-
bate, &c.
1851, 290, § 2.

See § 04.

Ch. 63, § 25.

it shall be completed ; and shall transmit to the clerks of the several

towns in which said highway lies a description of the location and
bounds thereof within the limits of such towns respectively, which de-

scription shall be recorded within ten days by the clerk in a book of
records kept in the town for that purpose. They shall also allow the

owner of the land a reasonable time to take off his timber, wood, or

trees, which shall be expressed in their return. If he shall not remove
the same within the time allovved, he shall be deemed to have relin-

quished his right thereto for the benefit of the town.
Sect. 14. If damage shall be sustained by any persons in their prop-

ertj^, by the laying out, altering, or discontinuing, a highway, the com-
missioners shall estimate the amount, and in their return state the share

of each separately ; but they shall not order such damages to be j)aid,

nor shall a person claiming damage have a right to demand the same,
until the land over which the highway or alteration is located has been
entered upon and possession taken for the purpose of constructing it.

But when a person so claiming damages has been put to trouble and
expense by the proceedings, the commissioners shall allow him full m-
demnity therefor, instead of the damages awarded, although no entry is

made upon his land.

Sect. 15. When specific repairs are ordered to be made in a high-

Avay which occasion damage to any person or property, the commission-
ers shall estimate the same and make return thereof; and at their first

meeting after the repairs are completed, they shall order tlie damage to

be paid. But if the order for repairs does not go into effect, or is re-

scinded or altered, they shall order only so much of the damage to be
paid as in their opinion has been actually sustained.

Sect. 16. In estimating the damage sustained by laying out, locating

anew, altering, or discontinuing, a highway, or by an order for specific

repairs, regard shall be had to all the damages done to the party, whether
by taking his property or injuring it in any manner; and there shall be
allowed, by way of set-off, the benefit, if any, to the property of the
}iarty by reason thereof

Sect. 17. When persons having a claim for damages sustained in

their property by the lajdng out, alteration, or discontinuance, of a high-

way, have different or separate interests in the property, so that an es-

tate for life or for a term of years in the same belongs to one person,

and the remainder or reversion in fee belongs to another, entire dam-
ages, or an entire sum as indemnity, shall be assessed in the same man-
ner as is provided in other cases, without any apjiortionment thereof;

and the amount of such damages or indemnity shall be paid over to or

be recoverable by any person whom the parties owning the several in-

terests may appoint, to be invested by him, when paid over or recovered,

in bond, mortgage, or other good securities, and held in trust for the

benefit of the parties according to their several interests; the annual
income to be paid over to the person in whom was the estate for life or

term of years, for the period such estate might have continued, and the

remainder after the termination of such estate to be paid over absolutely

to the person that Avas entitled to the reversion in fee, or to his heii's or

devisees.

Sect. 18. If any of the persons having an interest in such property
shall, by reason of legal disability, be incapacitated from choosing a

trustee, or if the parties in interest cannot agree upon a choice, the pro-

bate court of the county in which the property is situated, upon appli-

cation, shall appoint some suitable person as trustee. Said trustee shall

before entering upon the duties of his trust give a bond to the judge of

probate and insolvency, with sufiicient surety or sureties, in such penal

sum as the judge directs, conditioned for the faithful jierformance of his

duties as trustee under the provisions of this and the jireceding section

;
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which bond upon bi'each of its condition may he put in suit hy order of

tlie probate court for the use and benefit of the persons interested in

the trust property, in like manner as is provided in case .of bonds given

by executors or administrators.

Sect. 19. A party aggrieved by the doings of the commissioners, Party agg-riev-

either in hiying out, locating anew, altering, or disconthiuing, a high-
"ij" iiavejury,

way, or in the estimation of his damages occasioned thereby, or by rea- K- s. 24, § 13.

son of any specilic repairs ordered by the commissioners, or in the sum -A rick. -As.

awarded him as indemnity, may, on application in writing to the com-
j'jlpt'^;.^-'^^'

missioners, have a jury to determine the matter of his complaint; unless iii'Mct. 12.3.

he agrees with the parties adversely interested to have the same deter- 4c"sh!2'ji.

mined by a committee to be appointed under the direction of the com- hj Cush. ioi.

• • 1 '^-»r a (in 5 Gray, 05.
missioners. l axisx^iW-

Sect. 20. Such jury or committee shall not revise the judgment of Powers ofjury.

the commissioners as to the common convenience and necessity of lay-
] V i-k-^^'y^rsf

'

ing out or altering the way in question ; but they may make any altera- 22 Pick._28o.

tions that are prayed for betAveen the termini as established, so far as 5 Grayj 05'.

they think them necessary or proper.

Sect. 21. Applications for a jury to revise the judgment of the com- Applications

missioners in laying out, locating anew, altering, or discontinuing, a ("sciocat^ont

highway, or in ordering specific repairs to be made, may be received &c., when acted

and acted upon at the meeting at which the order therefor is adopted, k!'s. 24, §§8, 14.

or at the next regular meeting thereafter, but not afterwards. scush. seo.

Sect. 22. Applications for a jury to revise the judgment of the com- to revise as-

missioiiers in the assessment of damages merely, or in the award of in- dama^^e"* when
demnity, may be made at any time within one year from the time of the to be made.

adoption of the order; oi", if within that time a suit shall be instituted i8'42,"s6,'§3-

wherein the legal effect of the proceedings of the commissioners in lay- ||^'2' ~!j^-

imx out, locatincr anew, alterinsf, or discontinuing, a hio-hway, is drawn scu'sii. 362.

in question, such application may be made at any time within one year ^^'

after the final determination of the suit.

Sect. 23. If two or more persons apply at the same time for joint Several appiica-

or several damages or indemnity, they may join in the same petition to coi"gkiered by

the commissioners ; and if several applications are pending at the same ff^'^iV''^,-

time before the commissioners for a jury to determine any matter re- 22 Pici<;.'28i.'

lating to the laying out, alteration, or discontinuance, of a highway, or
2 Qy^g^' |^q

the assessment of damages or indemnity, they shall cause all such ap-

plications to be considered and detemiined by the same jury ; and the

costs shall be taxed either jointly or severally, as the court to which the
verdict may be returned shall determine to be equitable.

Sect. 24. No jury shall be ordered, nor committee appointed, until Recognizance

the petitioners give recognizance to the county for the paj'mcnt of all c^ges?^***
^" ^^^

the costs and expenses which may arise in case the jury or committee R-s. 24, §41.

shall not alter such highway, nor increase the damages or indemnity al-

lowed by the commissioners.

Sect. 25, No petition for a juiy shall abate or be defeated by the Petitions not to

death of the petitioner ; but the executor or administrator, or the heirs of partit-s*!^'^*^^

or devisees if they shall be the persons interested, may appear and pros- R- s. 24, § 16.

ecute such petition, or present a new petition, in the same manner and
with the same effect as the original party might have done.

Sect. 26. If, upon the death of one or more of several petition- Executors, &e.,

ers for a jury, the executors or administrators, heirs or devisees, of such appcar*"sSrvi-

petitionei-s, after due notice that such petition is pending, neglect to ap- vors may pro-

pear or to prosecute, the surviving petitioners may proceed in the same r. s. 24, § 17.

manner as if they only had madethe application.

Sect. 27. The warrant for a jury shall be directed to the sheriff of Warrant for

the county or his deputy, who is disinterested, or to a coroner, as the 'j"']^'
ff;§ jg,

commissioners shall order, requiring him to summon a jury of twelve n i'iek.'269.

men to hear and determine the matter of complaint set forth in the I culh. 291.



236 LAYING OUT AND DISCONTINUANCE OP WAYS. [ChAP. 43.

Jury, how and
whence sum-
liioued.

K. S. 2i, § 19.

13 Met. 316.

4 Cush. 291.

Jurors to pay
tine for non-
attendance.
K. S. 24, § 20.

Talesmen may
be returned.
K. S. 24, §21.

Jurors to be
sworn.
K. S. 24, § 22.

Commissioners
ni.ay appoint
person to pre-
side at trial.

K. S. 24, § 23.

1 Cush. 480.

Duties of pre-
siding" officer.

K. S. 24, §§ 24,
25.

U Pick. 274.

CommissionerB
to take notice
on behalf of
their counties,
may appoint

agent to attend
jury.
R. S. 24, §§ 26,

27.

Xotice of trial.

R. S. 24, § 28.

Officer's fees.

R. S. 24, § 29.

Duty of jury.
R- S. 24, § 30.

petition, and to decide all such matters as shall legally come before

them ou the hearing.

Sect. 28. The officer who receives the warrant shall in writing

require of the selectmen of the three nearest towns not interested in

the question, if there be so many in the county, to return a number of

jurors, not less than two nor more than six from any one town unless in

case of necessity; and the jurors shall be drawn, summoned, and re-

turned, as in other cases, except that the jurors need not be summoned
more than twenty-four hours before the time appointed for tlieir at-

tendance.

Sect. 29. If a person so summoned as a juror fails to attend without

sufficient cause, he shall pay a fine not exceeding ten dollars, at the

discretion of the court to which the verdict is returned, to be paid into

the county treasury.

Sect. 30. If by reason of challenges or otherwise there is not a full

jury of the persons summoned, the officer who summoned the jury, or

in his absence the officer attending the jury, shall return some suitable

person to supply the deficiency.

Sect. 31. The jurors shall be sworn to make a just and true appraise-

ment of the damages sustained by the complainant, or of the indemnity
to which he is entitled, and well and truly to try all siich other matters

as shall be lawfully submitted to them under the complaint, and to give

a true verdict therein, according to law and the evidence given them

;

but when no estimate of damages or indemnity is required to be made,
that part of the oath shall be omitted.

Sect. 32. The commissioners, when they issue their warrant for a

jury, may at the request of either party appoint some suitable j^erson to

preside at the trial, in which case the jury may be attended by a deputy-

sheriff; but if no person is ap])ointed, the sheriff of such county shall

preside ; or, when the sheriff is interested or unable to attend, a coroner

of the county shall preside.

Sect. 38. The person presiding at the trial shall kee]i order therein,

and administer the oath to the jurors and witnesses ; shall decide all

questions of law arising on the trial which would be proper for the de-

cision of a judge; shall direct the jury upon any question of law, Avhen

requested by either party; and shall when requested certify to the

court, with the verdict, the substance of any decision or direction by
him given.

Sect. 34. When a petition for a jury is presented, the commissioners

shall, on behalf of the county, take notice of the same ; and may in be-

half of the county agree with the petitioners to substitute a committee
in the place of a jury, as before provided. They shall, when they think

it necessary, appoint some suitable person to attend upon the jury or

the committee, as an agent for the county, who shall be allowed therefor

three dollars a day and ten cents a mile travel.

Sect. 35. The officer by whom a jury is summoned shall give season-

able notice of the time and place of their meeting to the person ap-

pointed to preside at the trial, and also to the person appointed agent

for the county, if such appointments have been made. When a com-
mittee is substituted for a jury, the notice to the agent shall be given

by the person first named on the committee.
Sect. 36. The officer shall receive for summoning the jurors four

cents a mile for all necessary travel, and one dollar and fifty cents for

each day he attends upon them. He shall certify to the court his own
travel and attendance, and also that of each juror.

Sect. 37. The jury shall view the premises when they think proper,

or upon the request of either party, and shall hear and examine all legal

evidence laid before them, with the observations of the parties or their

counsel thereon. All the jurors shall sign the verdict which may be
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asfi-eed upon, which shall be enclosed in a sealed wrapper, with an

indorsement thereon expressing what it contains, and delivered so in-

dorsed to the officer having charge of the jury.

Sect. 38. If the interest or right of a complainant in or to the real Title of lands

estate alleged to be damaged by the laying out, locating anew, altering, onh™'?l^pect8
discontinuing, or making specific repairs upon, a highway, is drawn in toiiag-os.

question on such hearing, the jury may hear and determine the question ' •
~ '^ "

•

of interest or right so far only as respects the damages of such com-
plainant.

Skct. 39. A jury assessing damages may extend the time allowed .lury may ex-

by the commissioners for the owner of the land to take off the timber, ml',viu^"tre°eB!^'^

wood, trees, or other pro])erty. If he neglects to take off the same &c-^

within the extended time, he shall be deemed to have relinquished his oGrayZ-ili.
'

claim thereto for the benefit of the town, as before i3rovided.

Sect. 40. When a jury is ordered, they shall be summoned and give Vordiot or re-

their verdict within three months next after the date of the order. The n"nied may'^be

verdict shall be returned to the next term of the sujierior court to be sot aside,

held for the same county, and the court shall receive it, and adjudicate 5 Mass.iss.

'

thereon, and may set it aside for good cause. If the matter is deter-
^ ^Jj^jj-

^^~-

mined by a committee, the report of the committee shall be made within

three months after their appointment, shall be returned to the next

term of the court held after making the same ; and like proceedings

shall be had thereon as upon the return of a verdict.

Sect. 41. If the jury do not agree upon a verdict, or if the proceed- Complainant

ings are set aside upon a writ of certiorari, the complainant shall be untiVvcKiie"'^^

entitled to a new jury from time to time until a verdict is rendered and rendered, may

established ; but he may at any stage of the proceedings, upon such tri'ai,*^&cf

^

terms as the court shall order, waive his right to a trial by jury and ?1' p-
1"*'.!?^"

accept the damages assessed by the commissioners.

Sect. 42. The clerk of the court shall certify such verdict or report, ciorks of courts

with the adjudication of the court thereon, to the commissioners at their
cfiet'^'^^*^

^

'

next meeting after the adjudication shall be had ; and if the verdict or commissioners,

report lias been set aside, the commissioners, on application thei-efor, tiuneoii.''^^^

shall order a new jury, or the parties may agree upon a new commit- K-S. 24, §36.

tee ; and thereupon like proceedings shall be had as are herein before

l)rovided.

Sect. 43. The verdict or report returned to the court as before Verdict, &e.,

provided, and accej^ted and recorded, shall be conclusive upon the ]>'"s'tH,Y37.

parties. 20 Piciv.'205.

Sect. 44. If the jury or committee do not alter the highway, nor
cos'ts how"

increase the amount allowed by the commissioners, as damages or in- paid.

demnity, the costs incurred by reason of the application for the jury or '••'''=*' s •5»-

committee shall be paid by the persons who recognize for the payment
of costs ; otherwise all such costs shall be paid from the county treasury.

Sect. 45. If a question arises with regard to the taxation of costs, in Questions of

the proceedings and hearing before a jury or committee, it shall be de- ti«r&c°^^
^®*"

termined by the court to which the verdict or report is returned; and K. s. 24', § 39.

the court may also determine the compensation of the committee and
of the person who presides at the trial.

Sect. 46. When the commissioners order a jurv, or a committee is Hig-iiways not

agreed upon, to consider and detemiine with regard to the laying out, worked'or'shut
alteration, or discontinuance, of a highway, or specific repairs upon an up, until, &c.

existing highway, the highway so laid out or altci-ed shall not be opened is39,'90.'

^^^'

or worked, nor shall the highway so discontinued, or upon which specific
repaii-s are ordered, be shut up, until after the meeting of the commis-
sioners at which the verdict of the jury or report of the committee, with
the adjudication of the court thereon, is certified to them as before
directed

; and thereupon the commissioners may allow such further time
as they think reasonable for making and completing such highway, and
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Expenses, dam-
ages, &c.,paid
by county.
R. S.24, §§38,
42.

1842, 86, §§1,2.
2 Gray, 2^4.

Expenses paid
by petitioners.

R. S. 24, § 4:J.

3 Met. 314.

Highways,
how made
when towns
neglect ; ex-
pense cliarged
to towns.
K. S. 24, §44.
5 Greeul. 2o4.

Warrants to
issue against
towns neglect-
ing to pay.
R. S. 24, § 45.

See § 69.

Expenses may
be paid by
county.
R. S. 24, § 4,1.

1841, 105, § 1.

Met. 32'.).

Commissioners
to certify wlien
highway is

completed.
R. S. 24, § 4;.

13 Picli. 225.

Several parties
may go to the
same jury.
R. S. 24, § 48.

1851, 290.

5 Met. 3r2.

3 Cush. 81.

7 Cush. 533.

10 Cush. 385.

for the removal of the timber, wood, trees, or other property, if any, from
the premises.

Sect. 47. When a highway is finally laid out, and established,

altered, or discontinued, or specific repairs are ordered, on an existing

highway, all the expenses of the proceeding, and also all damages allowed

therefor, and all sums awarded as indemnity, shall be paid by order of the

commissioners by the county, except as herein otherwise provided.

Sect. 48. If a highway is not finally hiid out and established, located

anew, altered, or discontinued, nor specific repairs ordered, all said ex-

penses shall be paid by the persons who have recognized therefor. If

they refuse or neglect to pay such expenses, or to pay the costs incurred

by reason of the application for a jury or committee, when required ])y

the commissioners, such expenses or costs shall be ordered by the com-
missioners to be paid from the county treasury ; and thereupon the com-
missioners, after giving due notice to the persons who so recognized,

shall issue a Avarrant against them or some of them (unless sufiicient

cause is shown to the contrary) for the amount ordered to be paid

by them, with the further costs of the notice and warrant, and the

money shall be collected as in other cases, and paid into the county

treasury.

Sect. 49. After a highway has been established by the commission-

ers, if a town whose duty it is to make such highway, or a part thereof^

shall not make and complete the same within the time and in the man-
ner prescribed, and to the acceptance of the commissioners, they shall,

as soon as may be thereafter, cause such highway to be completed as

aforesaid ; and at their next meeting they shall direct the expenses and
charges of completing the same to be paid out of the county treasury,

and shall order notice thereof to be given to each town that is de-

linquent, stating the proportions Avhich they are respectively required

to pay.

Sect. 50. If a delinquent town does not pay its proportion of the

expenses and charges before the next regular meeting of the commis-
sioners, with interest thereon at the rate of ten per cent, a year from

the time the same is paid from the county treasury, the commissioners,

unless sufiicient cause is shown to the contrary, shall issue a Avarrant

against such town for the sum it was ordered to pay, with the interest,

and the furtlier costs of such notice and warrant; and the same shall be

collected as in other like cases, and paid into the county treasury.

Sect. 51. When a highway is laid out or altered, the commissioners,

after the same is completed, may order the whole or part of the expenses

incurred by any town in making or altering the same, to be paid out of

the county treasury.

Sect. 52. Upon notice to the commissioners that the part of such

higliway lying within the limits of a town has been completed according

to tlieir directions for making the same, they shall view and carefully

examine tlie same throughout; and if they find such higliway well

made, they shall so certify to the county treasurer, who shall thereupon

pay to such town the sum so allowed.

Sect. 53. When there shall be several parties, having several estates

at the same time, in land or buildings, other than and different from the

estates and interests for which provision is made in section seventeen,

and the land or buildings are taken or otherwise damaged, in whole or

in ])art, by the laying out, locating anew, altering, or discontinuing, of a

highway, or making specific repairs thereon, and one of such parties, by
petition as ]->rovided in this chapter, applies for a jury to ascertain his

damages in the premises, all the other parties so interested may become
parties to the proceedings under such ]ietition, and the damages of all

of them may l)e determined by the same jury, in the manner provided

in the five foUowino- sections.
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Sect. 54. Upon such application of a party thus interested, the com- Notice to per-

missioners shall order the petitioner to ofive notice thereof to all the ^Th
"^^''^^t'^d

other parties interested, by serving each ol them, tourteen days at least ^i^'s-

before their next regular meeting, with an attested copy of such petition
^^' ^' ^*' ^^^•

and the order thereon, that tlie other parties may if they see cause
appear at the next meeting and become parties to the proceedings
under the petition ; and at the next meeting a jury shall be ordered as

before provided in this chapter, who shall, under the direction of the
person presiding at the trial, proceed to hear all the persons who have
become parties to the proceedings.

Sect. 55. If on such hearing the jury find any of the parties entitled verdict to ap-

to damages, they shall assess the same in the following manner, to wit : r°'."^'°"
'*^"^"

they shall first find and set forth in their verdict the total amount of the k. s! 24, §5o.

damages sustained by the owners of such land and buildings, estimating
the same as an entire estate and as if the same were the sole ]iroperty
of one owner in fee simple ; and they shall then ajiportion the total

amount of damages among the several parties whom they find to be
entitled, in proportion to their several interests and claims and to the
damages sustained by them respectively, and set forth such apportion-
ment in their verdict; and if they find any one or more of said parties
hot to have sustained damage, they shall set forth in their verdict that
they award no damages to such party.

_
Sect. 56. The verdict, if accepted, shall be conclusive upon all par- conclusive on

ties interested who shall either have had notice as aforesaid, or by con- "" ^^;'>°
J'^^^^

sent have become parties to the proceedings. it. 8^%, §51.

Sect. 57. Each party recovering damages shall recqver his several Costs of par-

costs; and each party not recovering damages shall be liable for costs
K^^'s'^ai^s^P'^**'

to the town or other corporation of Avhich he shall have claimed dam-
ages, in like manner as if the proceedings were had under his several
petition ; but if a party shall fourteen days before the trial give notice
in writing to the town or other corporation that may be liable for dam-
ages, that he relinquishes all claim for damages, and shall also before
the trial file in the case a reUnquishment of such claim, he shall not be
liable for costs in the case.

Sect. 58. If a person, having notice as aforesaid, neglects to appear Party negiect-

and become a party to the proceedings in court, he shall be forever loljeVa^JeT'
barred from making an application for damages. R- s. 24, § 53.

TOWN WATS AND PRIVATE W^ATS.

Sect. 59. The selectmen of the several towns may lay out or alter To^vn ways,&c.,
town ways for the use of their respective towns, and private ways for

k"'^'"!''^^^-
the use of one or more of the inhabitants thereof; or may order specific i^VV'si-,.'

repairs to be made upon such ways. " '^"^'*- ^^^•

_
Sect. 60. A town, at a meeting regularly called for the purpose, may iiow discou-

discontinue any town or private way. i{""s^'o4 s 70
Sect. 61. No town way or private way shall be laid out or altered Notice to bo

unless, seven days at least previously thereto, a written notice of the
i|oii"be,^re''\'a''^-

intention of the selectmen of the town to lay out or alter the same is Sng-'out, &c.
^^

left by them, or by their order, at the usual place of abode of the own- ^^- ^'^^'^^'

ers of the land over which such way is proposed to be laid out or
altered, or unless such notice is delivered to such owner in person or to
his tenant or authorized agent. If the owner has no such place of abode
in the town, and no tenant or authorized agent therein known to the
selectmen, or if, being a resident in the town, he is not known as such to
the selectmen, such notice shall be posted up in some public place in the
town seven days at least before the laying out of such way.

Sect. 62. If damage is sustained by any person in his property by Damages from
the laying out, alteration, or discontinuance, of a town or private way, laying out, &c.,
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howdctermiued 01* by Specific repairs which may be ordered thereon, he shall receive

K.' s^24!'§ 03. ^^^^^^ compensation as the selectmen shall determine, to be assessed and
1842, 8(). _ awarded in the manner ])rovided for the assessment and award of dam-

5 Gray', 3u ' ages by county commissioners in laying out highways ; which damages
shall be paid by the town if it is a town Avay, but if a private way, then

by the person for whose use it is so laid out or altered, or for whose
benefit specific repairs are ordered, or on whose application it is discon-

tinued, unless the selectmen deem it reasonable that part of the damage
shall be paid by the town and the residue by said persons, in which case

they shall make an order specifying the sums to be paid by each.

Damages, wheu Sect. 63. The damages so awarded shall not be paid until the land

Indemnity. i® entered upon and possession taken for the pui-pose of constructing
1842, 80. such way or alteration, or until the specific repairs which have been

12 Met. 123.' ordered are commenced. And if possession is not taken, or if the specific

repairs are not made, the party, instead of the damages awarded to

him, shall be entitled to indemnity to be assessed by the selectmen in

the same manner that indemnity is awarded by county commissioners

in like cases,

if interests are Sect. 64. If there are separate or different interests in lands or

18.5^^290." buildings Avhich are so taken or injured, of the character and descrip-

1855^ 10. tion mentioned in sections seventeen and eighteen, the damages shall be

assessed by the selectmen in the mode therein provided for an assess-

ment by the commissioners.

Location, &c., Sect. ,65. Except as is hereinafter provided, no town way or private

before^iayliit'^''
"""^y laid out or altered by the selectmen, shall be established until such

out. ° layina: out or alteration, with the boundaries and admeasurements of the

2Mas8.'520. ' way, is reported to the town, and accepted and allowed at some public
2Greeni. 00 nieetinsf of the inhabitants regularly Warned and notified therefor, nor

9 Pick. 41)2.
' unless such laying out or alteration, with the boundaries and admeas-

9 Me^.'42l3'.'
urements, is filed in the office of the town clerk seven days at least

before such meeting.

Commissioners Sect. 66. When the location or alteration of a private way is desired

certain^cas'es."^ "^ ^ town for the use of One or more persons, not being inhabitants

1837, 104. thereof, or when the location or alteration of a private Avay lying partly

in one town and partly in another is desired, the county commissioners

may cause such way to be located or altered, proceeding therein as is

provided where the selectmen refuse to lay out a private way.
If selectmen Sect. 67. If the selectmen of a town unreasonably refuse or neglect

refuse^Te.^'^ to lay out or alter a town way or private way, when requested in writ-

party inay ap: ing by one or more of the inhabitants thereotj the commissioners, on the

gioucr°
.''"'^""^ petition in writing of a person aggrieved presented at any regular meet-

'R-_^-2i,§7i. ing within one year, may cause such way to be laid out or altered,

3 Met. .312. ascertain the place and course of the way, and estimate the damages

I'^^Met^^'o's
sustained by any person by reason thereof. Such damages with all costs

7 Gush'. '395. of the proceedings shall be paid by the town, if it is a town Avay. If it

11 Cash. 189. -g ^ private way, the damages and costs, or such part thereof as the com-

missioners judge reasonable, shall be paid by the persons for whose use

it is laid out or altered, and the residue, if any, by the town.

Appeal iftowns Sect. 68. If a towii Unreasonably refuses or delays to approve and
refuse to accept jiUqw a town Way or private way laid out or altered by the selectmen,

R. SV24, § 72. and to put the same on record, any person aggrieved thereby may within

2Mas™\i8.^' oiie year thereafter apply by petition in writing to the commissioners;
3 Mass. 188. and the commissioners, unless sufficient cause is shown against such ap-

plication, may approve and allow of the way as laid out or altered by
the selectmen, and direct the laying out or alteration and acceptance to

be recorded by the clerk of such town, which shall have the like eflfect

as if accepted by the town and recorded.
If ways laid Sect. 69. If a town in which a town way or private way is laid out,
out, &c., by -, . piiT- 1,11
commissioners altered, or approved, in pursuance oi the three preceding sections, snau
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not make and complete the same in the manner prescribed by the com- arc not com-

missioners, and to their acceptance, within six months from the time g^x^months'"
when the same is laid out or approved, or within the time directed by &c., they may

the commissioners, they shall, as soon as may be thereafter, cause such assess'^town'!'^

way to be completed, and at the next meeting shall direct the expenses i846, 222, §§ i, 2.

and charges of completing the same to be paid out of the county treas-

ury, and order notice thereof to be given to the delinquent town, stat-

ing the amount of such expenses and charges. If the town does not
before the next regular meeting of the commissioners pay the same,
with interest thereon at the rate of ten per cent, from the time when
the same was paid by the county treasurer, they [shall] cause the same
with all further costs to be collected in the manner prescribed in section

fifty.

Sect. 70. Upon the application in writing of any person aggrieved if towns refuse

by the refusal of a town to discontinue a town way or private way, the ^ s'*24"«'-3'*'"

commissioners may oi'der such way to be discontinued.

Sect. 71. When a town way has been laid out or altered by the whento^vns

commissioners, it shall not within two yeai's thereafter be discontinued &c!^°^
''^^ °"*'

or altered by the town ; and when such way has been discontinued by R- s. 24, § 74.

the commissioners, the town shall not within two years thereafter lay
out the same again.

Sect. 72. When an application is made to the commissioners in Recognizance

consequence of the refusal or neglect of selectmen to lay out or alter a
[•*g''e'^"^^*"

^'^

private or town way, or in consequence of the refusal or neglect of the R. s. 24, §75.

town to accept and allow such way when laid out or altered by the n^cuah.'ib.
selectmen, or when such application is made for the discontinuance of
a private or town way, the commissioners shall cause a like recognizance
to be given to the county as is directed in this chapter with regard to
applications for highways; and like pi-oceedings maybe had on such
recognizance. They shall also cause notice to be given, before they pro-
ceed to view, or to hear the parties, as in the case of highways.

Sect. 73. A person aggrieved by the laying out, or by the alteration parties may
or discontinuance, of a town or private way, or by an order for specific have jury or

, .-, />i-T "^ "^
. ,

^ committee to
repairs, or by the assessment 01 his damages, or compensation by way ascertain dam-

of indemnity, may have the matter of his complaint determined by a ifuTcastocosts.
jury, which may be applied for at any time within one year after such k. s. 24, §§C8,

laying out, alteration, order for repairs, discontinuance, or assessment of 1842, 86.

indemnity ; or if a suit is instituted within one year wherein the legal ^^^'^^{2
effect of the proceedings is drawn in question, such application for dam- lo" Met.' 465.

ages or indemnity may be made at any time within one year after the 5 G^ayi lf,h,
final determination of such suit. Upon such application, an order for 421.

a jury shall be made by the commissioners, (or by agreement of the
^^^^ ^h. 64, §

6.

parties the matter may be determined by a committee to be appointed
by the commissioners;) and the jury or committee shall have the same
powers, and the proceedings in all respects shall be conducted in the
same manner, as before provided in like case with respect to highways.
If the damages are increased or the way is altered, the damagesand all

charges shall be paid by the town ; otherwise the charges arising on such
application shall be paid by the applicant or person recognizing as
aforesaid.

Sect. 74. When a town or private way is laid out or altered by the owner may re

selectmen or commissioners, they shall in their report or return thereof move trees, a-.

specify the manner in which such way, location, or alteration, shall be rcUnqSel*"^''
completed, and transmit to the clerk a description of the location and "ght.

bounds thereof, which shall, within ten days, be recorded by him in a I859; il, §/i,''

book of records kept for that purpose ; and they shall allow the owner l^^v g^of the land through which the way may pass, a reasonable time to take
off his trees, fences, and other property, which may obstruct the build-
mg of such Avay. If he neglects to remove the same within the time

21 31
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Jurv may ex-
tona time for
removal.
184S, 98, § 3.

Towns not to

allowed, he shall be deemed to have relinquished his right thereto for

the benefit of the town, if the way be a town way ; and if it be a private

way, for the benefit of such person as the selectmen or commissioner^
shall determine.

Sect. 75. If a jury is ordered to assess the damages done by the
location or alteration of such way, they may extend the time for the

owner of the land to remove his trees, fences, and other property ; and
if he neglects to remove the same within such extended time, he shall

be deemed to have relinquished his claim thereto.

Sect. 76. No town shall contest the legality of a way laid out by

of'ways!*^^'*^*^ such towu and accepted and recorded as provided in this chapter
K. S. 24,'§77

5 Gray, 65.

I'owers of
board of alder-
incu of Boston.
K. S. 24, § 54.

1S42, 86.

1(>54, 448,§33.

Appbcations
for laying out
&c., ways, how
made.

I'artiea may ap-
ply for jury to
superior court.
\'iew to be
granted.
K. S. 24, § 55.

1849, 200.

]85!>, 196.

20 Pick. 201.

Commissioners
of Middlesex,
powers of, in
Suffolk. War-
rant for jury, to
whom directed.
Return of ver-
dict, &c.
1851, 330, §§1,2.
1853, 295.

WATS EST THE COUNTY OF SUFFOLK;.

Sect. 77. The board of aldermen of the city of Boston shall within

said city have similar powers and perform like duties as are exercised

and performed by the commissioners of counties in respect to the laying

out, altering, and discontinuing, of ways, and ordering specific repairs

thereon ; and shall assess damages therefor, and award indemnity for

damages sustained by reason of such laying out, alteration, discontin-

uance, or order for specific repairs, in like cases and in the same manner
as commissioners are required to perform similar duties.

Sect. 78. Applications for laying out, altering, or discontinuing, a

way in said city, may be made, and notice given, and proceedings had
thereon, in such manner and under such regulations as shall be pre-

scribed ty any ordinance of the city for that purpose.

Sect. 79. A party aggrieved by the doings of the board of aldermen
in the cases mentioned in the preceding sections, may apply for a jury
by petition to the superior court, at any term thereof which shall be
holden within one year after the passage of the order or proceeding
upon which the application is founded, or if the application be for the

assessment of damages or indemnity merely, then within one year after

the final determination of any suit wherein the legal eftect of the pro-

ceedings of the board of aldermen is di-awn in question ; and thereupon
said court shall, after due notice to the city, order a trial by jury to be
had at the bar of the court in the same manner in which other civil

causes are there tried by the jury, and if either party request it, the

jury shall view the place in question.

Sect. 80. The county commissioners of Middlesex shall have and
exercise the same powers and duties in the city of Chelsea and in the

towns of North Chelsea and Winthrop in the county of Sufiblk, in

relation to highways and other ways, as they have and exercise in the

several towns in the county of Middlesex, except so far as may be
otherwise provided in the charter of the city of Chelsea; and similar

proceedings may be had for the assessment and award of damages and
indemnity. But in case a jury is applied for or committee agreed upon
in any matter relating to a way, the warrant therefor shall be directed

to the sheriii' or his deputy, or to a coroner, of the county of Suffolk,

and the proceedings thereon shall be the same as are had upon such

waiTants in other counties. The verdict of such jury as well as the

report of such committee shall be returned to the superior court.

[ways IJf CITIES.]

Provisions of Sect. 81. The provisions of the foregoing sections of this chapter,
chapter extend gQ fj^j- jjg applicable, shall apply to the several cities and towns, except
to cities. . ii

,
.'

• T T 1 -J. ^ j_ ^ • T X
as may be otherwise provided by city charters and acts m amendment
thereof.
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DEDICATION OP WAYS.

Sect. 82. No way opened and dedicated to the public use, which has Ways not

not become a public way, shall be chargeable upon a city or town as a flssi^te!''^

"""

hichwav or town Avav, unless the same is laid out and established by i«^,''' 203, § i.

such city or town in the manner prescribed by the statutes of the com- 5 oriiy^ 73?

monwealth. ' ^^y- ^^•^•

Sect. 83. The mayor and aldermen and selectmen shall, whenever Selectmen, &c.,

the public safety demands it, direct and cause the entrances of such way°^o/cau-
ways entering on and uniting with an existing public highway, to be tion the public,

closed up ; or may by other sufficient means caution the public against i^e^ 003, §§ 2, 3.

entering upon such ways ; and if any such M^ay shall not be closed, or

sufficient notice given that the same is dangerous, the city or town shall

be liable for damages arising from defects therein in the same manner as

if it had been duly laid out and established.

Sect. 84. In cities in which the city council, and in towns in Avhich Abutters, when

the inhabitants at a legal meeting, have accepted the provisions of this
^^ fe'^'ssesseci

'

and the two following sections, if a street or way has been or shall for expense, if

be opened over private land by the owner thereof, and permitted to i85j,3^i5||§'i,4.

be used by the public before the same has been accepted and laid out i OMi^^ li'7.

according to law, the owners of the lots abutting thereon shall grade I

such street or way at their own expense, in such manner as the safety

and convenience of the public shall in the opinion of the mayor and
aldermen or selectmen require. If the owners of such abutting lots,

after reasonable notice from the mayor and aldermen or selectmen,

neglect or refuse so to do, or to close the street from public use, the

mayor and aldermen or selectmen may cause the same to be graded, and
after due notice to the parties interested shall assess the expense thereof

upon the owners in such proportion as shall be judged reasonable. All Assessments a

assessments so made shall be a lien upon the abutting lands in the same ^'^"'

manner as taxes are a lien upon real estate.

Sect. 85. The mayor and aldermen or selectmen may fix and estab- Grade, how es-

lish the grade of a street or way so opened and used, and cause a plan ofl^wheredepoT
of such grade to be deposited in the office of the city or town clerk, ited.

And all persons making improvements upon the lots abutting thereon, ^ '

' '
*§ >

-

after the grade has been established and recorded, shall conform to the

grade. But nothing contained in this and the preceding section shall

affect any agreements heretofore made respecting such streets or ways,
betM'een the owners of lots and the city or town.

Sect. 86. The grading of such street or way by the owners of the Grading, not a

land, in pursuance of the notice by the mayor and aldermen or select- t^^bUsiiment of^

men, shall not be construed to be a dedication of the same to the public grade not an ac-

use, nor shall the establishment and record of the grade, or the grading stree"s''uot to

thereof by the mayor and aldermen or selectmen, constitute an accept- be obstructed
^ *'

, ^ witnout con-
ance of the same by the city or town. But no such street or way shall sent, &c.

be dug up or obstructed without the consent of the mayor and aldermen 3^^'^' ^^^' ^^ ^' ^'

or selectmen.

[ASCERTArNlNG LOCATIOlSr.]

Sect. 87. When ten or more freeholders represent to the mayor and if location of

aldermen of a city or selectmen of a town, that the exact location of a tain, 'selectmen,

street, road, or way, over which they have jurisdiction, cannot readily
f^^;' *^

g*^*^^"""

be ascertained, they shall make investigation thereof, and if it appears 1S59', 132, §4.

that the representation is correct, shall, after giving the notice required
in laying out a similar road or way, proceed to ascertain the correct
location, erect the necessary bounds, and file a certificate thereof, for

record, as provided in sections seventy-four and eighty-eight.
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Commission-
ers, &c., to
mark termini
and angles of
ways. Penalty
for neglect.

1848, l'J2.

1855, 95.

7 Gray, 465.

ERECTION OF MONUMENTS.

Sect. 88. The county commissioners, mayor and aldermen, and select-

men, shall cause permanent stone bounds not less than three feet

long, two feet of which at least shall be inserted in the earth, to be
erected at the termini and angles of all roads laid out by them, when
practicable ; and when not so, a heap of stones, a living tree, a permanent
rock, or the corner of an edifice, maybe a substitute for such stones; or
said bounds may be permanent stone bounds not less than three feet

long, with holes drilled therein, and filled with lead, placed a few inches
below the travelled part of the street or way, as the officer whose duty
it is to cause the same [to be] erected may determine. And if they
neglect to establish such monuments after being notified so to do by
an owner of land through which any such way is laid out, (since the
twenty-fifth of April, eighteen hundred and forty-eight,) the county if

it be a county road, and the city or town if it be a city or town road,

shall pay to the owner of the land the sum of fifty dollars for each month
that such neglect continues, to be recovered in an action of tort.

Ways not to
laid out over
biirying;-

grounds, un-
less, &c.
K. S. 24, § 59.

Same subject.

R. S. 24, § 00.

WAYS OVER BURYING-GROUNDS.

be Sect. 89. No highway or town way shall be laid out or constructed
in, upon, or through, an enclosure used or appropriated for the burial of

the dead, unless authority to that eftect is specially granted by law,

or the consent of the inhabitants of the town where such enclosure is

situated is first obtained.

Sect. 90. No highway or town way shall be laid out or constructed
in, upon, or through, such part of an enclosure belonging to private pro-

prietors, as may be used or appropriated to the burial of the dead, unless

the consent of such proprietors is first obtained therefor.

CHAPTER 44.

OF THE REPAIRS OF WAYS AND BRIDGES.

public ways and bridges.
Section

1. Ways and bridges to be repaired at expense
of town.

2. When several towns to repair bridge, com-
missioners may make orders. How en-

forced.

3. Towns to vote sums to be paid in labor and
materials.

4. Highway tax may be raised in money.
6. Non-residents, how assessed.

6. Selectmen to assign surveyors' limits.

7. Surveyor to give notice. Party taxed may
work, &c.

8. Surveyor may remove obstructions.

9. Fence, Ac, to prevent spreading of disease,

not to be removed.
10. Surveyors not to turn water-courses so as

to incommode, &c.

11. Surveyors may contract for repairing ways.

12. may be authorized to collect taxes in

money.
13. Surveyor's power when sum voted is defi-

cient, or not paid.

14. If towns neglect to raise money, surveyor
with consent of selectmen may repair at

town's expense.

15. Unless town shall otherwisQ determine,

Section
two-thirds the tax to be expended before

July first. Manner in which tax shall be

expended in succeeding year.

16. Penalty for not accounting.

17. Tax of delinquents to be collected in money.
18. Surveyor to pay over surplus money. Pen-

alty.

19. Towns to pay damages occasioned by re»-

pairs.

20. Petitioner aggrieved may apply for jury or

agree with adverse party, &c.

21. Fine to use of executor, &c., for defect in

way causing loss of life.

22. Damages for injury by defect of ways re-

covered of town, &c., if notice, &c. Excep-
tion.

23. Party liable may tender, &c.

24. Penalty on towns for neglect, &c.

25. Fines imposed, appropriated for repairs,

except, &c.

26. Location not to be denied on trial, if repairs

made within six years.

PRIVATE WAYS AND BRIDGES.

27. Four or more proprietors may call meeting.

28. General powers and duties of proprietors

and surveyor
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Section
29. Penalty on proprietor neglecting to comply

with votes.

.30. Penalty for refusing to serve as survey-

or.

31. Forfeitures, how applied.

Section
32. Proprietors may contract for repairs, and

raise money for such contracts.

33. Surveyors may collect taxes.

34. Penalty on surveyor for neglect.

35 Chapter to apply to cities, except, &c.

PUBLIC WATS AXD BRIDGES.

Section 1. Highways, town ways, streets, causeways, and bridges, ways and

shall be kept in repair at the expense of the town, city, or place, in which
re','],freVt''^

they are situated, when other provision is not made therefor, so that the penseoft^n'n.

same may be safe and convenient for travellers with their horses, teams,
{^'(fra^y'l/'

and carriages, at all seasons of the year.

Sect. 2. When two or more towns are required by law to maintain AVhere several

or keep in repair a bridge upon a highway or town way, and difier as to p"i™brid^e"
'^'^

the mode or time of doing the same, the county commissioners having commissioners

jurisdiction to lay out highways in either of such towns to whom appli- JTers."'^
'^

°'

cation is first made by one of the towns, may, after a hearing upon due ^'^-' ^^s, §§ i,

notice to all parties interested, pass such orders concerning the main-
tenance and repair of such bridge as in their opinion the public good
may require. Such orders shall be final, and shall be enforced in the

same manner as other orders by the commissioners are by law enforced.

Sect. 3, Towns shall vote such sums to be paid in labor and materials Towns to vote

on the highways and town ways, as are necessary ; and the assessors
fui'abor an*d^a^

shall assess the same on the polls and estates, real and personal, of the teriais.

inhabitants, residents and non-residents, of their town, as other town ' '
^

charges are by law assessed ; and shall deliver to each surveyor a list of
the persons within his limits, and the sums at which they are severally

assessed.

Sect. 4. Towns may vote to raise such sums of money as are neces- Highway tax

sary for making and repairing highways and town ways ; and order that "'^money"*"'^
the same be assessed upon the polls and estates of the inhabitants, resi- R- s. 25, § 9.

dents and non-residents, as other town charges are assessed ; and the
same shall be collected as other town taxes are collected.

Sect. 5. The lands of non-resident proprietors shall be taxed for the Non-residents,

making and repairing of highways in the same manner as for other town
taxes ; and upon default of payment, the same proceedings shall be had
as are provided for the collection of other town taxes of such persons.

Sect. 6. The selectmen of every town having more than one sur-

veyor of highways, shall annually in writing before the first day of May,
f^ts^"'^^'^''^'^*'

assign to each surveyor the limits and divisions of the highways and R. s. 25, § 7.

town ways to be kept in repair by him. ^ ^^^^' ^^^'

Sect. 7. The surveyor shall give reasonable notice, as directed by Surveyor to

the town to each person in his list, of the sum he is assessed to the laVty taxed
highways and town ways ; and to the inhabitants Avithin the limits of may work, &c.

his district, assessed as aforesaid, seven days' notice of the times and jsbs.'s^o^.'
^

^^'

places he shall appoint, extraordinary casualties excepted, for providing See § 17.

materials and working on the highways and town ways ; and each
inhabitant shall have an opportunity to work thereon, in person or by
his substitute, or with his oxen, horses, cart and plough, at the prices
whicli the town shall afiix to such labor, to the full amount of the sum
at which he is assessed ; but if any person so assessed pays to the sur-
veyor in money the sum assessed to him, the surveyor shall according
to his best judgment carefully expend the sum so paid in repairing said
ways.

Sect. 8. Surveyors of highways, except as is provided in the follow-
mg section, and in sections six and nine of chapter forty-six, may cut
down or lop off trees and bushes, and dig up and remove whatever ob-
structs or encumbers a highway or town way, or hinders, incommodes,

21*

how assessed
R. S. 25, § 20.

Selectmen to as-

Surveyor may
remove obstruc-
tions.

R. S. 25, § 3.

13 Pick. 343.
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dllo^lOl

Fonce, <5:c., to
prc'voiit spread-
ing- of (lise<ase,

uot to be re-

moved.
K. S. 25, §4.

Surveyors not
to turn water-
courses so as to
incommode, &c.
R. S. 25, § 5.

2 Met. 599.

Surveyors may
contract for re-
pairing ways.
K. S. 25, § 15.

may collect
taxes, &c.
R. S. 25, § 16.

power when
sum voted is de-
ficient or not
paid.
U. S. 25, § 13.

9 Met. 522.

I ftowns neg-lect

to raise money,
surveyor, &c.,
may repair at
town's ex-
pense.
U. S. 25, § 14.

13 Pick. 343.

Two-thirds the
tax to be ex-
pended before
•fuly unless, &c.
How ta.xes

shall bo ex-
pended ill suc-
ceeding' year.

R. S. 25, § 10.

18.39, 144.

1»47, 254.

Penalty for not
accounting.
K. S. 25, § 19.

or endangers, persons travelling thereon ; and when such way is encum-
bered with snow they shall forthwith cause the same to be removed, or

so trodden down as to make the way safe and convenient.

Sect. 9. No surveyor or other person shall remove or take down
fences, gates, or bars, placed on a highway or town way for the purpose

of preventing the spreading of a disease which may be dangerous to

the public health.

Sect. 10. No surveyor of highways shall, without the approbation

of the selectmen first had in writing, cause a water-course occasioned

by the wash of a highway or town way to be so conveyed by the side

of such way as to incommode any house, store, shop, or other build-

ing, or to obstruct any person in the prosecution of his business.

Persons aggrieved by a violation of this section may complain to the

selectmen or mayor and aldermen, who shall thereupon view the water-

course, and may direct the surveyor to alter the same in such manner as

they shall determine.

Sect. 11. Towns may authorize their surveyors or any other person

to enter into contracts for making or repairing the highways or town
ways within the same.

Sect. 12. They may empower their surveyors to collect all such

taxes as are not paid in labor or otherwise within the time limited by
law, or at such pei'iods as may be agreed upon by the town ; and for

that purpose the assessors shall deliver to them warrants of distress, in

substance like the warrants prescribed by law for collecting other town
taxes ; or they may deliver a warrant for collecting the deficiency in

any highway tax to the collector, who shall then proceed to collect the

same in like manner as other taxes are by law to be collected, and shall

pay over the same to the respective surveyors, who shall account with

the selectmen for the expenditure thereof.

Sect. 13. When there is a deficiency either of labor or money in the

amount appropriated for the repair of highways or town ways within

the limits of any surveyor, or when said amount is not furnished or

Y>nh\ to him, so that he is unable to make such repairs, he may to an
amount not exceeding ten dollars employ persons to make such repairs;

and the persons so employed shall be paid therefor by the town.
Sect. 14. If a town neglects to vote a sufficient sum of money for

the purpose of repairing the highways and town ways, or does not
otherwise eifectually provide therefor, each of its surveyors, first having
obtained the consent of the selectmen for that purpose in writing, may
employ persons to repair the highways and toAvn ways in their respec-

tive districts, so that the same shall be safe and convenient for trav-

ellers at all seasons of the year, and the persons so employed shall bo

paid therefor by the town.
Sect. 15. Two-thirds at least of the sums of money granted by each

town for repairing highways and town ways, shall be laid out an<l

expended for that purpose before the first day of July next after the

same are granted, or at such other time or times as the town at a legal

meeting called for that purpose shall detennine. If any part of the

money raised is to be expended in labor and materials in the month of

March or Api'il of the succeeding year, and after the surveyors of

highways for such year are chosen and qualified, it shall be expended
by the surveyors to whom the tax was committed, under the direction

of the surveyors of the succeeding year having charge of the repairs of

the highways and town ways in the district in which the same is to be

thus expended.
Sect. 16. Every surveyor shall exhibit his tax bill to the selectmen

on the first Monday of July annually, and also at the expiration of the

term for which he is a})pointed ; and at those times shall render nn

account of all moneys expended by him on the highways and town
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ways. For each neglect he shall forfeit a sum not exceeding fifty

dollars.

Sect. 17. At the expiration of his term the surveyor shall render to Taxofdeiin-

the assessors a list of such persons as have neglected or refused to work il"ted*inmoneY
out or otherwise pay their highway tax, when required by him as pro- k. s. 25, § 12.

vided in section seven ; and such deficient sums shall be collected and
paid into the treasury like other town taxes.

Sect. 18. If any money remains unexpended in the hands of a sur- Surveyor to pay

veyor at the expiration of his oftice, he shall pay the same to the town PLniaUy.^^"^"

treasurer; who, after demand, may recover the same in an action of R- s. 25, §§ 17,

contract for money had and received, with twenty per cent, in addi-

tion thereto, to the use of the town.

Sect. 19. When an owner of land adjoining a highway or town Towns to pay

way sustains damage in his propei'ty by reason of any raising, lowering,
ffouefby^re-'^'

or other act, done for the purpose of rejjairing such way, he shall have pairs.

compensation therefor, to be determined by the selectmen or mayor and issit'w.

aldermen ; with whom he shall file his petition therefor after the com- 1
ij'^l'vtlf'

mencement, and within one year from the completion of tlie work ; 5 Mot! i?i)!

and who shall finally adjudicate upon the question of damages within lo^cush'tii
thirty days after the filing of the petition therefor, unless the parties 5 Gray, 372.

agree in writing to extend the time. The benefit, if any, Avliich the

complainant may receive by reason of such alteration or repair, shall be
allowed by way of set oft'.

Sect. 20. If the petitioner is aggrieved, either by the estimate of Petitioner ag-

his damages or by a refusal or neglect to estimate the same, he may, Ippiy^'forfury,

within one year from the expiration of said thirty days, apply for a jury, or, &c.

and have his damages ascertained in the manner provided where land '

is taken in laying out highways. Or he may, by agreement with the

adverse party and upon application made within the same time, have
them ascertained by a committee to be appointed, in the city of Bos-
ton by the superior court, and elsewhere by the county commissioners
in their respective jurisdictions.

Sect. 21. If the life of a person is lost by reason of a defect or want if ufeisiost

of repair of a highway, town way, causeway, or bridge, or for want of
&c'^°executor*'

suitable rails on such way or bridge, the county, town, or person, by may recover

law obliged to repair the same, shall be liable to a fine of one thousand
k."s';*25 §21.

dollars, to be recovered by indictment to the use of the executor or ad-
ministrator of the deceased person, for the benefit of his heirs, devisees,

or creditors : provided^ that the county, town, or person, had previous
reasonable notice of the defect or want of repair of such way or bridge.

Sect. 22. If a person receives or suffers bodily injury, or damage in Damages for

his property, through a defect or want of repair, or of sufiicient railing \^^^\^
-^^-j^.

in or upon a highway, town way, causeway, ^or bridge, he may recover, 1S00J5, §1.

in an action of tort, of the county, town, place, or persons, by law s Meti^iss.
"

obliged to repair the same, the amount of damage sustained therebv, if ^?}^''}- r?~'
-?"•

such county, town, place, or persons, had reasonable notice of the defect, 2 Cusii! goo'.

want of repair, or of sufficient railing, or if the same had existed for the \
|^l[}gjj- j^j-

space of twenty-four hours previous to the occurrence of the injury or ^ Cusii. 400.

damage. But no such damage shall be recovered by a person whose 5 Gray,'^.^
"

carriage and load thereon exc-eed the weight of six tons.
[o^r^^Vfi^'

^^'

Sect. 23. If, before the entry of an action provided for in the pre- Party liable

ceding section, the defendant tenders to the plaintiff" the amount y\\\w\\ k^^s *^f§
23*"''

he would be entitled to recover, together with all legal costs, and the ^ Cu'sh.W!

'

plaintiff* does not accept the same, and does not recover upon the trial

more than the sum so tendered, the defendant shall recover his costs.

Sect. 24. If a town neglects to repair any of the ways or bridges Penalty on

wliich it is by law obliged to keep in repair, or neglects to make the lect,"!!"*^

'^^^'

same safe and convenient when encumbered with snow, such town shall ^f-
1-

'^5, § 24.

pay such fine as the court in its discretion may order.
^^ 'ici.,J4.j.
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Fines imposed,
appropriated
for repairs, ex-
cept, &c.
K. S. 25, § 25.

Location, when
not to be denied.
R. S. 25, § 20.

5 Greenl. 308.

2.Pick. 51.

3 Pick. 408.

18 Pick. 312.

4 Cush. 332.

5 Gray, 73.

7 Gray, 343,345.

Sect. 25. Except in cases where it is otherwise specially provided,

fines imposed on a town for deficiencies in the ways and bridges within

the same, shall be appropriated to the repairing of such ways and
bridges ; and the court imposing such fine shall appoint one or more
persons to superintend the collection and application of the same, who
shall make a return of their doings therein to the court.

Sect. 26. If on the trial of an indictment or action brought to re-

cover damages for an injury received by reason of a deficiency or want
of repair in a highway, town way, causeway, or bridge, it appears that

the county, town, or person, against whom such suit is brought, has, at

any time within six years before such injury, made repairs on such

way or bridge, such county, town, or person shall not deny the location

thereof.

Four or more
proprietors
may call meet-
ing.

R. S. 25, § 34.

General powers
and duties of
proprietors and
surveyor.
R. S. 25, § 35.

Penalty on pro-
prietor neglect-
ing' to comply
with votes.
R. S. 25, § 36.

Penalty for re-

fusing to serve
as surveyor.
R. S. 25, § 37.

Forfeitures,
how applied.
R. S. 25, § 33.

Proprietors
may contract
lor repairs, and
raise money for
such contracts,
&c.
R. S. 25, §§ 39,
40.

Surveyors may
collect taxes.
R. S. 25, §41.

Penalty on sur-

veyor for neg-
lect.

R. S. 25, § 42.

Chapter to ap-
ply to cities, ex-
cept, &c.

PRIVATE WATS AND BRIDGES.

Sect. 27. When four or more persons are the proprietors and right-

ful occupants of a private way or bridge, and three of them make appli-

cation in writing to a justice of the peace to call a proprietors' meeting,

the justice may issue his warrant therefor, setting forth the time, place,

and purpose, of the meeting ; which shall be posted up in some public

place of the town where such way or bridge is situate, seven days at

least before the time appointed for the meeting.

Sect. 28. The proprietors and occupants so assembled shall choose

a clerk and surveyor, who shall be sworn. They may determine by a

majority of those present the manner of calling future meetings; what
repairs of the way or bridge are necessary ; and the proportion of money
and of labor and materials to be furnished by each proprietor and occu-

pant for such repairs. The surveyor shall have the like powers with

respect to such ways or bridges as are exercised by surveyors of highways.

Sect. 29. A proprietor or occupant refusing or neglecting to comply
with such vote when required by the surveyor, shall be held to pay
him the amount of his proportion in money, with ten per cent, intei-est

thereon, in an action of contract.

•Sect. 30. If a person so chosen refuses or neglects to accept that

trust and take the oath, he shall forfeit the sum of five dollars, to be

recovered in the manner provided for the like neglect or refusal of a

person chosen surveyor of highways.
Sect. 31. Damages and forfeitures recovered under the provisions

of the two preceding sections shall be applied to the use of the propri-

etors for repairing said ways or bridges.

Sect. 32. The proprietors and occupants may, at a legal meeting
for that purpose, authorize any person to contract by the year, or for a

longer or shorter time, for making and keeping in repair such private

ways or bridges ; may vote to raise such sum of money as they may
deem necessary for carrying such contracts into eflTect ; and may choose

assessors who shall assess each proprietor and occupant for his propor-

tion of such sum, according to his interest in such way or bridge, and
deliver the lists of such assessments to the surveyor, with proper war-

rants of distress, in substance as is prescribed by law for collecting town
taxes.

Sect. 33. The surveyor may levy and collect such taxes in the same
manner as surveyors of highways are empowered to collect highway
taxes.

Sect. 34. If a surveyor neglects or refuses to pay over according to

the direction of his warrant the moneys so collected, he shall be liable

to the same penalties as are provided for a like neglect or refusal of sur-

veyors of highways to pay over moneys to the town treasurer.

Sect. 35. The provisions of this chapter shall apply to cities except

as otherwise provided in their charters or acts in amendment thereof
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CHAPTER 45.

OF REGULATIONS AND BY-LAWS RESPECTING WAYS AND BRIDGES.

guide posts.
Section

1. Towns to erect and maintain guide posts.

2. Selectmen to report locations, &c. Pen-

alty.

3. Towns to determine places for posts. Pen-

alty.

4. Posts to be erected at places, with guide

boards.

5. Penalty for neglect to erect posts.

SIDEWALKS.

6. Sidewalks, how constructed. Penalty for

riding, &c., over. Surveyor's authority.

Cities.

Section
7. Sidewalks, when selectmen, &c., may grade,

&c. Expense, how paid.

8. not to be obstructed, unless, &c.
9. Removal of snow, &c., from, in cities.

BY-LAWS.

10. By-laws to prevent pasturing cattle in high-
ways.

11. to regulate travel over certain county
bridges.

12. over certain town bridges.

13. over incorporated bridges.

14. No penalty incurred unless by-laws are

posted up.

GUIDE POSTS.

Section 1. Every town shall in the manner provided in this chap- Towns to erect

ter, erect and maintain guide posts on the highways and other ways tuide'pos^tT^

within the town, at such places as are necessary or convenient for the ^- s. 25, § 28.

direction of travellers.

Sect. 2. The selectmen of each town shall submit to the inhabitants selectmen to

at every annual meeting a report of all the places in which guide posts
[f(fnj*&*"^^"

are erected and maintained within the town, and of all places at which Penalty.

'

in their opinion they ought to be erected and maintained. For each
^^•S-25>§29.

neglect or refusal to make such report they shall severally forfeit the
sum often dollars.

Sect. 3. Upon the report of the selectmen, the town shall determine Towns to deter-

the several places at which guide posts shall be erected and maintained,
pog//'pen\[°'"

which shall be recorded in the town records. A town which neglects it. 8^25, §30.

or refuses to determine such places, and to cause a record thereof to be
made, shall forfeit the sum of five dollars for every month during which
it neglects or refuses so to do ; and in such case, upon any trial for not
erecting or maintaining guide posts reported to be necessary or con-
venient by the selectmen, the town shall be estopped from alleging that
such guide posts were not necess.ary or convenient.

Sect. 4. At each of the places determined by the town there shall posts to be
be erected a substantial post of not less than eight feet in height, near

*'i!|ceg'^^,"itfj

the upper end of which shall be placed a board or boards, and upon Ruife^boards.

each board shall be plainly and legibly painted or otherwise marked the ^- ^- ^S' §31-

name of the next town or place, and such other town or place of note
as the selectmen think proper, to which each of such roads leads,
together with the distance or number of miles to the same ; and also
the figure of a hand, with the forefinger thereof pointing towards the
towns or places to which said roads lead : provided, that the inhabitants
of any town may at their annual meeting agree upon some suitable sub-
stitute for such guide posts.

Sect. 5. Every town which neglects or refuses to erect and main- Penalty for neg-
tain such guide posts, or some suitable substitutes therefor, shall forfeit

Jf„'^/g°

^''^"^

annually the sum of five dollars for every guide post which it so neglects k.'s. 25, § 32.

or refuses to maintain.

SIDEWALKS.

Sect. 6. A person owning or occupying lands adjoining a highway sidewalks, how
or road in a town, may construct a sidewalk within such highway or ^V'^forrid
road, and along the line of such land, indicating the width of s\ich side- iug! &c^, over.

'

32
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Surveyor's au-
thority. Cities.

1849, 24, §§ 1, 2,

3.

When select-

men, &e., mny
grade, &c., side-

walks.
Expense, how
paid.
1855, 43, § 1.

Sidewalks not
to be obstruct-
ed, unless, &c.
1865, 43, § 2.

removal of
snow, &c.,from,
in cities.

1857, 04, §§ 1, 2.

walk by trees, posts, or curb-stones, set at reasonable distances apart, or

by a railing erected thereto ; and where a sidewalk is so constructed,

whoever rides or drives a horse or team upon and along the same shall

forfeit the sum of one dollar to be recovered by such owner or occupant

in an action of tort. But this section shall not diminish or interfere

with the authority of surveyors of highways, or any other authority

that can be legally exercised over highways or roads ; nor shall it in

any manner diminish the liability of any person for unreasonably ob-

structing highways or roads, nor shall it apply to cities.

Sect. 7. In cities in which the city council, and in towns in which
the inhabitants, have adopted the provisions of this and the following

section, the mayor and aldermen or selectmen may establish and grade

sidewalks in such streets as in their judgment the public convenience

may require, and may assess the abutters on such sidewalks one-half the

expense of the same, the residue being paid by such city or town. All

assessments so made shall be a lien upon the abutting lands in the same
manner as taxes are a lien upon real estate.

Sect. 8. No sidewalk constructed or graded in a city or town shall

be dug up or obstructed in any part thereof, without the consent of the

mayor and aldermen of the city, or of the selectmen of the town, in

Avhich such sidewalk is established.

Sect. 9. City councils may by ordinance provide for the removal of

snow and ice from sidewalks in such portions of their cities as they
deem expedient, which ordinance shall determine the time and manner
of removal, and shall affix penalties not exceeding fifty dollars to any
violation of its provisions by any owner or tenant of the estate abut-

ting upon the sidewalk from which the snow and ice are required to be

removed.

By-laws to pre-
vent pasturing-
cattle in high-
ways.
1857, 82.

to regulate
travel over cer-

tain county
bridges.
R. S. 25, § 44.

certain
town bridges.
K. S. 25, §45.

over incorpo-
rated bridges.
K. S. 25, § 47.

7 Gray, 457.

No penalty
unless by-lnws
are posted up.
R.S.25,§§4G,
47.

BY-LAWS.

Sect. 10. A city or town may make suitable by-laws and regulations

to prevent the pasturing of cattle or other animals, either with or with-

out a keeper, upon any or all of the streets or ways in such city or

town, and may annex penalties not exceeding twenty dollars for each

violation thereof But no such by-law or regulation shall affect the right

of a person to the use of land within the limits of such way adjoining

his own premises.

Sect. 11. The commissioners of each county may establisli by-laws

to prevent persons from riding or diiving horses at a rate faster than a

walk over any bridge maintained by such county, which shall have cost

not less than one thousand dollars ; and annex penalties not exceeding

one dollar for a breach thereof, to be recovered in an action in the name
of the county treasurer.

Sect. 12. A town may at an annual meeting establish by-laws to pre-

vent persons from riding or driving horses at a rate foster than a walk
over any bridge within the limits of such town, which shall have cost

not less than five hundred dollars ; and annex penalties not exceeding

one dollar for a breach thereof; but such by-laws shall first be approved
by the commissioners for the county in Avliich such town lies.

Sect. 13. The proprietors of an incoi-porated bridge may make
such by-laws as they deem necessary to prevent persons from riding or

driving horses over such bridge at a rate faster than a walk ; and annex
])enalties to such by-laws not exceeding two dollars for each offence, to

be recovered to the use of the corporation.

Sect. 14. No person shall be liable to any of the penalties in the

three preceding sections, unless the commissioners, toAvn, and proprie-

tors, respectively, keep posted up at each end of such bridges, in some
conspicuous jilace, a board painted with a white ground containing in

black letters the substance of their said by-laws.
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CHAPTEE 46.

of the boundaiiies of highways and other public places, and
encroachments thereon.

Section
1. Fences, &c., when deemed boundaries of

Iiiyfhways, &c.

limitation.

When building

down, sold, &c.

Gates, rails, &.C.,

adjudged nuisance, taken

Costs.

how and when removed.

Gates, fences, &c., on town or private ways,

how removed.

Section
0. Shade trees may be planted in highways ;

how removed.
7. penalty for injuring, &c.

8. owner of beast damaging, liable, &c.

9. may be set out at public expense, when,
&c. Sums to be appropriated.

Section 1. Where buildings or fences have been erected and con- Fences, &c.,

tinned for more than twenty years, frontinij upon or against a training^ when deemed

field, burying place, common landing place, highway, private way, street, highways, &c.

lane, or alley, and fi-om the length of time or otherwise the boundaries
{7Pic|^'309^'

thereof are not known, or cannot be made certain by the records or by s Met. 578.

monuments, such fences or buildings shall be deemed and taken to be the n cuish.^^^"

true boundaries thereof When such boundaries can be made certain,

no length of time, less than forty years, shall justify the continuance of
a fence or building on a town or private way, or on a highway, training

field, burying place, landing place, or other land appropriated for the gen-
eral use or convenience of the inhabitants of the commonwealth, or of a
county, town, or parish ; but the same may upon the presentment of
a grand jury be removed as a nuisance.

Sect. 2. The limitations of time prescribed in the preceding section Limitation,

shall take effect from and after the thirty-first day of December in the ^^- S- 24, § 62.

year one thousand eight hundred and thirty-nine.

Sect. 3. When a building, fence, or other encumbrance, erected or when building

continued on a town or private way, or on a hio:hway, traininof field, ^!?^".*^n'^'l\°"*'

urymg place, landmg place, or other land appropriated for the general down, sold, &c.

use or convenience of the inhabitants of the commonwealth, or of a r?s.*24, §63.
county, town, or parish, is adjudged a nuisance and ordered to be abated,
and the materials, upon a sale thereof by auction, shall be insufficient

to pay the costs and charges of prosecution and removal, the court may
order the deficient sum to be raised and levied from the goods and
chattels of the party convicted of erecting or continuing such nuisance.

Sect. 4. Any person may take down and remove gates, rails, bars. Gates, raiis,&e.,

or fence [s], upon or across a highway, unless the same have been there 9'^ higinvays,

1 -I X- ::\ r> r-,! t ^t ^ how and when
placed tor the pui-pose of preventing the spreading of a disease dangerous ronioved.

to the public health, or have been erected or continued by the ticense
of the county commissioners or of the selectmen of the town ; in which
case a person aggrieved by such taking down and removal may apply to
the commissioners, or selectmen, respectively, who may order the same
to be replaced.

Sect. 5. If fence [s], gates, rails, or bars are upon or across a town on town or
way or private wav, the same may be removed by the order of a iustice of P"vate ways,
I ^ l^ iiT/ii ^ now rcmoveu.
the peace, unless the same are there placed for the purpose of preventing R. s. 25, §43.

the spreading of a disease dangerous to the public health, or unless the
same are erected or continued by license of the town, or of the person
for whose use such private way was laid out ; and a person aggrieved
by such removal may apply to the commissioners ; and if upon exami-
nation it appears that the same were erected or continued by license as
aforesaid, the commissioners shall order them to be replaced.

Sect. 6. The mayor and aldermen, selectmen, or any municipal shade trees may
officer of a city or town to whom the care of the streets or roads may i'?

Planted in

be intrusted, may authorize the planting of shade trees therein, wher- '"
'^^^'' *""

K. S. 25, § 27.

10 Mass. 71.
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Shade trees,

how removed.
1856, 25(3, § 1.

See Ch. 44, § 8.

penalty for in-

juring', &c.
1856, 256, § 2.

owner of
beast damaging,
liable, &c.
1859, 261.

may be set
out at public
expense, when,
&c. Sums to be
appropriated.
1857, 115, §§ 1,

2 3.

See'ch. 44, § 8.

ever it may not interfere with the public travel or with private rights

;

and shade trees standing and trees planted pursuant to such license

shall be deemecl and taken to be the private property of the person so

planting them, or upon whose premises they stand or are planted, and
shall not be deemed a nuisance ; but upon complaint made to the mayor
and aldermen, or selectmen, they may cause such trees to be removed
at the expense of the owner thereol^ if the public necessity seems to

them so to require.

Sect. 7. Whoever wantonly injures, defoces, tears, or destroys, an
ornamental or shade tree, or shrub, statiie, fountain, vase, or other plant

or fixture of ornament or utility, in a street, road, square, court, park,

public garden, or other enclosure, shall forfeit not less than five nor
more than one hundred dollars, to be recovered by complaint, one-half

to the complainant and the other half to the use of the person upon
whose property, or within whose premises, the trespass was com-
mitted.

Sect. 8. Whoever negligently or carelessly suffers any horse or other

beast driven by or for him, or any beast belonging to him and lawfully

on the highway, to break down, destroy, or injure any tree not his own,
standing for use or ornament on said highway, or negligently or wilfully

by any other means breaks down, destroys, or injures any such tree,

shall be subject to an action for damages, at the suit of the owner or

tenant of the land in front of which the tree stands.

Sect. 9. In a city in which the city council, and in a town in which
the inhabitants, have accepted this section, the mayor and aldermen or

selectmen may set out and maintain shade trees upon the public squares

and highways, at the expense of such city or town, which may appro-

priate annually, for that purpose, a sum not exceeding twenty-five cents

for each of its ratable polls in the year next preceding that in which
such appropriation is made.

CHAPTER 47.

OF FERRIES.

Secttou-
1. Ferrymen to be licensed by commissioners.

2. Tolls to be established by commissioners.

Ferrymen to give bond.

3. Safe boats to be kept at ferries, <fec. Penalty.

4. Remedy for persons sustaining damage
through negligence of ferrymen.

[

Section
5. Penalty for keeping ferry without author-

ity.

6. When towns to maintain ferry.

7. When two towns shall bear expense jointly.

8. Penalty for neglect.

Ferrymen to be
licensed by
commissioners.
B. S. 20, §§1,2.

Tolls to be es-
tablished by
commissioners.
Ferrymou to
give bond.
R. S. 26, § 2.

Safe boats to be
kept at ferries,

&c.

Sectiox 1. No person shall keep a ferry and receive pay, unless he
first obtains a license therefor from the county commissioners. Such
license may be granted to suitable persons for such time as the commis-
sioners think proper, and they may revoke it when necessary.

Sect. 2. The commissioners shall establish the fares or tolls at each
ferry for passengers, horses, carriages, and other things, there trans-

ported, always having regard to the length and situation of the ferry,

and the number of persons passing the same ; and in all cases taking
bond with sufficient sureties of each ferryman for the faithful perform-
ance of his duty. But this and the preceding section shall not apply to

ferries established by law prior to the thirtieth day of April in the year

one thousand eight hundred and thirty-six.

Sect. 3. Every ferryman shall keep a safe and good boat or boats in

good repair, adapted to the waters where they are to be used, and shall
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give ready attendance on passengers on all occasions, according to the Penalty,

regulations established for his ferry. For every neglect in keeping such ^^" ^" ~^' ^5'^' *•

a boat, or in giving such attendance, he shall forfeit a sum not exceed-
ing twenty dollars, and be further liable in an action of tort for such
damages as any person sustains by such neglect.

Sect. 4. Whoever sustains an injury by the negligence or default of Remedy for

a ferryman may have a remedy by an action upon the bond required in f!""iV*°i-J',^.^l*''

this chapter ; and in such action like proceedings may be had as in men.

actions brought on the bonds of sheriffs. ^" ^" ^o. §5.

Sect. 5, Whoever without lawful authority keeps a ferry and Penalty for

demands or receives pay or toll therefor, shall forfeit a sum not exceed- without author-
ing five dollars for every day that he keeps such ferry, and be further ity-

liable in an action of tort for such damages as are thereby occasioned ' '
^^''

^
*"

to any person authorized to keep an established ferry.

Sect. 6. When the commissioners judge it necessary to establish when towns to

a ferry, and no person appears to keep the same for the stated profits
r'*s'*^o"§T'^^"

thereof, the town where such ferry may be shall provide one or more
suitable persons to keep and attend the same at such place and in such
times of the year as the commissioners order, which persons shall be
licensed as aforesaid ; and the expense of maintaining such ferry, beyond
the amount received for tolls, shall be paid by the town.

Sect. 7. If such ferry is established between two towns, they shall when two

maintain the same, either jointly or alternately, as the commissioners expense?
^''^'*

shall order. R. s. 26,' § s.

Sect. 8. A town neglecting to maintain a ferry as provided in the Penalty for neg-

two preceding sections, shall forfeit for each month's neglect a sum not k?s. 26, § 9
exceeding one hundred dollars.

CHAPTER 48.

OF SEW'ERS AND DRAINS.

Section
1. Board of aldermen in Boston may lay and

repair sewers and drains.

2. Land to be taken and damages appraised as

in laying- out highways.
3. In to^vns which shall accept, &c., main

drains and sewers may bo hiid.

4. Persons entering- their drains into the main
drain to be assessed, &c.

5. Such assessments to constitute a lien.

0. Party aggrieved may have jury. To file

Section
8. Highways, streets, &c., not to be dug up to

lay drains, &c., without consent of select-

men.
9. Drains, &c., how to be constructed.

10. Persons benefited to share expense of
making drains, repairing, &c.

11. to sliare expense of removing obstruc-

tions, &c.

12. refusing to pay their proportions, shall

pay double the amount, &c.
specification of objections.

i 13. Notice to be given before opening any drain.
7. Town may provide that part of expense

j
H. Provisions not to affect agreements of par-

shall be paid by to\vn, &c. In Boston, not I ties,

less than one quarter to be so paid.
|

*

Sectiox 1. The board of aldermen of the city of Boston may lay. Board of aider-

make, and maintain, in said city, all such main drains or common sewers ^^ iay^and°re-
ns they shall adjudge to be necessary for the public convenience or the pair sewers and

public health, and may repair the same from time to time whenever it issr^las, § i.

is necessary.

Sect. 2. When land is taken by virtue of the preceding section, the Land to be

board shall proceed in the manner required by law in taking land for ^^eTnpplat^'
jmblic highways or streets; and persons suffering damage in their prop- as in laying out

erty shall liave the rights and remedies for the ascertainment and the is5?,^25,'§ 2.

recovery ofthe amount of such damage provided by law for the ascertain-
22
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ment and recovery Ox damages for lands taken in said city of Boston
for public highways or streets.

lu cortaiii Sect. 3. In any city or town in which chapter one hundred and fif-

dndns aiiirspw- ^ecn of the Statutes of eighteen hundred and forty-one has been accepted
ers may be laici. accordingf to the provisions of that act, and in any city in which this

9 Cu'sh. 233.
' ' and the three following sections of this chapter have been accepted

by the city council, and in any town in which the same have been
accepted by the legal voters at a meeting called for that purpose, the

mayor and aldermen of the city and the selectmen of the town may lay,

make, maintain, and repair, all main drains or common sewers; and all

the main drains or common sewers shall be the property of such city or

town.
Persons enter- Sect. 4. Every pcrson Avho enters his particular drain into such main

main d^rSnTo** drain or common sewer, or who, by more remote means, receives benefit

i> > assessed, &c. thereby for drainins^ his cellar or land, shall pay to the city or town a
" ' ' * proportional part of the charge of making and repairing the same, to be

ascertained, assessed, and certified, by the mayor and aldermen or select-

men, and notice thereof shall be given to the party to be charged, or his

tenant or lessee.

Such assess- Sect. 5. Assessments so made shall constitute a lien on the real

tiite a%kn!"^^*'' estates assessed for one year after they are laid, and may, together with
1S41, 115, §3. incidental costs and expenses, be levied by sale thereof if the assessment

is not paid within three months after a written demand for payment,

made either upon the person assessed or upon any person occupying the

estate ; such sale to be conducted in like manner as sales for the non-

payment of taxes.

Tarty ag^ieved Sect. 6. A pcrsou aggrieved by such assessment may, at any time

M'Ze'orpro-^'
within three months from receiving notice thereof, apply for a jury,

ceeding. Sucli application shall be made in like manner and the proceedings

See^lio! ' thereon shall be the same as in case of hinds taken for laying out of

highways: provided, that before making his application the party shall

give one month's notice in writing to the selectmen or mayor and
aldermen of his intention so to apply, and shall therein particularly

specify his objections to the assessment made by them; to which speci-

fication he shall be confined upon the hearing by the jury.

Part of expense Sect. 7. Nothing herein contained shall prevent a city or town from

to'wn'^&c'"*^
^^ providing, by ordinance or otherwise, that a pai-t of the expense of con-

How,' in Bos- structing, maintaining, and repairing, main drains or common sewers,

1841, 115, § 5. ^^^^^^ ^6 P^^^*^^
by s^^ch city or town. And in the city of Boston, not less

than one-quarter part of such expense shall be paid by the city, and shall

not be charged upon those using the main drains or common sewers.

Highways, &c., Sect. 8. Whoever digs or breaks up the ground in a highway,

(Uig uptcfiay street, or lane, in any town, for the laying, altering, or repairing, of a
dnuas, &c. drain or common sewer, without the consent of the selectmen in writ-
''''

ing, shall forfeit five dollars for each ofience to the use of the town.
Drains, &c., Sect. 9. All drains and common sewers in a street or highway, shall

stTuotcdf
'^°" be substantially made or repaired with brick or stone, or with such

K. s. 2r, §2. other materials, and in such manner, as the selectmen of the town shall

permit or direct.

Persons benefit- Sect. 10. When a person, by the consent and under the direction

plnseofmaking of the Selectmen, at his own charge, makes and lays a common sewer or
iraius, repair- main drain for the benefit of himself and others who think fit to join

K'-^k's*;, § 3. therein, every person wdio afterwards enters his particular drain into
See § 13. the same, or by any more remote means receives benefit thereby for the

draining of his cellar or land, shall pay to the ownei's of such common
sewer or main drain, a proportional part of the charge of making and
repairing the same, to be determined by the selectmen of the town and
certified under their hands; saving always to the party aggrieved by
any such determination the right to a trial by jury, as pio\i<led in sec-

tion six.
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Sect. 11. When a common sewer or main drain is stopped or gone Persons benefit-

to decay, so tliat it is necessary to open the same in order to repair it
g$jjjj.e expense"

or to remove such stoppage, all persons benefited by such repair or of removing ob-

removal of obstructions, as well those who do not as those who do cause r.'^s?'!'?,"!^.

"

such repairs to be made or obstruction to be removed, shall pay to the

person incurring the expense their proportional parts thereof, to be
determined as provided in the preceding section.

Sect. 12. Every person so required to pay his proportional ])art of refusing to

the expense of making or repairing a drain or common sewer, shall have portions^ simii

notice of the sum and of the pei-son to whom the same is to be j)aid ; P"y double the

and if he does not, within seven days after such notice, pay the same to r?s"27, §5!

the person authorized by the selectmen to receive it, he shall be held to

pay double the amount certified by the selectmen as aforesaid, with all

expenses arising upon such neglect ; and the person so authorized by
the selectmen may recover the same in an action of contract in his own
name.

Sect. 13. "Whoever has occasion to open a common sewer or main Notice to be

drain in order to clear and repair the same, shall, seven days at least
fj,'[,^^ug''*ifJy

before he begins to open the same, give notice to all parties interested, draiii.
^

by advertising in such manner as the selectmen may direct, that such
•*•*•''§*-•

parties may, if they think proper, object thereto and state their objec-

tions in person or in writing to the selectmen ; and if the selectmen
judge the objections reasonable, the parties making the same shall not
be held to pay any part of such expenses ; but if they do not make their

objections to the selectmen within three days after such notice, or if the
objections are not adjudged reasonable, the selectmen shall in writing
under their hands give liberty to the persons applying, to open such
common sewer or main drain, and to clear and repair the same ; and all

persons interested therein shall pay their proportions to be determined
as provided in section ten.

Sect. 14. Nothing contained in this chapter shall affect any cove- Agreements of

nants or agreements among the proprietors of such drains or common fectlT""*
"*'

sewers. R- s. 27, § 7.

TITLE XIII.

OF THE REGULATION OF TRADE IN CERTAIN" CASES.

Chapter 49.— Of the Inspection and Sale of Provisions and other Merchandise.
Chapter 50.— Of Sales by Auctioneers, and Hawkers and Pedlers.

Chapter 51.— Of Weights and Measures.
Chapter 52.— Of Shipping and Pilotage.

Chapter 53.— Of Money, Bonds, Bills of Exchange and Promissory Notes.
Chapter 54.— Of Agents, Consignees, and Factors.
Chapter 55.— Of Limited Partnerships.
CiiAi-nu 56. - Of the Unauthorized Use of Trade-marks and Names.
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CHAPTER 49.

OF THE INSPECTION AND SALE OF PROVISIONS AND OTHER
MERCHANDISE.

appointment of inspectors-general, &c.
Section

1. Inspectors-general to be appointed by the

governor for five years. To be sworn.

Present inspectors to continue in oflBce, un-

less, &c.

2. Deputy-inspectors.

BEEF.

3. Weighers of beef, when and how appointed.

4. Fees for weighing.

BREAD.

.5. Bread, weight of, how sold.

C. prices of, &c., to bo displayed, where sold.

7. to be weighed, &c.

5. Penalty.

9. Kolls, &c.

butter and lard.

10. Inspector-general of butter, &c., to give

bond.

11. Deputies to be appointed j to give bond
and be sworn.

12. Manner of inspecting.

13. Brands of casks, &c.

14. Size of kegs, and quality of casks.

15. Casks, &c., to be filled with brine before

packing ; how branded.

If). Inspector-general to make returns ; con-

tents.

17. Fees.

IS. Penalty for delaying to inspect.

I'J. Imported butter, &c., not subject to inspec-

tion.

20. Penalty for counterfeiting brands.

21. for putting other butter into branded
kegs, &c.

22. for exporting, &c., butter, &c., not in-

spected.

23. AVhen butter, &c., may be seized and
Ubelled.

CHOCOLATE.

24. Chocolate, how to be stamped.

25. Ingredients ; boxes, how branded.

2G. Chocolate made contrary to law may be
seized, &c.

FIRE-ARMS.

27. Provers of fire-arms to be appointed and
sworn.

28. How fire-arms shall be proved.

29. How stamped.

30. Fees.

31. Penalty for buying, selling, &c., arms not
proved.

32. for forging stamps.

FISH.

33. Inspector-general to give bonds, and have
no private interests in pickled fish.

34. may appoint deputies, who shall give

bond and be sworn.
35. Inspectors to inspect all fish, &(i.

3l). Fish, how prepared, packed, and branded.

37. Number, measure, and quality, of mackerel,
salmon, shad, &c.

38. Casks, &c., to contain same kind ; penalty
for shifting contents of.

39. how branded.

40. Fish of foreign catch subject to U. S. duty,

how branded.

Section
41. Penalty on inspector for neglect under pre-

ceding section.

42. Pickled fish inspected in other states not
subject to reinspection.

43. Small fish, how packed.
44. Quality and capacity of casks.

45. Casks to be examined.
46. Fees.

47. Inspector's proportion of deputies' fees.

48. Alewives, &c., how prepared for packing.
49. Sorts of alewives, &c.

50. Quality and capacity of boxes.

51. Brands.

52. Fees.

53. Inspector-general to make returns, &c.

54. Penalty for exporting alewives, &c., con-

trary to law ; for substituting fish of infe-

rior quality. Fish imported need not be
reiuspected.

55. Fish, when forfeited.

56. Penalty for lading uninspected fish on
board of vessels.

57. for selling tainted fish for food.

58. for branding without inspecting, &c.
59. Quintal, weight of.

60. Clam bait, weight, expense of weighing.

fruit, nuts, AND VEGETABLES.

61. Fruit, nuts, and vegetables, to be sold by
dry measure. Penalty.

62. Nuts and berries measured by the strike.

GRAIN AND MEAL.

63. Grain and meal to be sold by the busliel.

f>4. Weight of bushel.

65. Measurers to be appointed. Duty.
65. Penalty for short weight when measurer

not employed.
G7. Fees of measurer, who to pay.

68. Penalty for false weights, &c., or collusion,

&c.

GUNPOWDER.

69. Quality and size of casks, &c., for gun-
powder.

70. All casks to be marked.
71. Penalty for falsely marking, &c.

HAY.

72. Weighers of hay to be appointed.

73. duty of.

74. may be removed.

75. Penalty for setting up hay scales without
authority.

76. Pressed hay, how branded.

77. Forfeiture for selling without brand.

78. Inspectors of bale or bundle hay, appoint-

ment of; to be sworn.
79. duties of.

80. Hay, how numbered and marked.
81. Inspectors to furnish weights, &c.
82. Fees.

S3. Penalty for selling without inspection.

HOOPS AND STAVES.

84. Cullers of hoops and staves to be chosen.

85. Quality and size of staves.

80. of hogshead hoops.
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Section
87. Fees.

88. Penalty for fraud in culling-.

HOPS.

89. Inspector-general to give bond.

90. to appoint deputies.

91. No hops to be exported without inspection,

except, &c.

92. Quality, and how packed.

93. How inspected, sorted, and branded ; fees.

94. Inspector's return.

95. Penalty for delay of inspectors.

96. for fraud.

97. for shirting contents of bags.

9S. for altering or counterfeiting marks.

99. for iutermixing hops after inspection.

100. for exporting uninspected hops.

101. Hops when forfeited.

102. shipped coastwise, &c.

LEATHER, BOOTS, &C.

103. Inspector-general to give bonds.

104. Deputies to be appointed, who shall give

bonds.

105. Leather to be weighed and stamped.

100. Same subject.

107. Fees.

108. Sole and belt leather not to be sold until

inspected, weighed, and sealed, except, &c.

109. Penalty for buying or selUng leather not

inspected.

110. for counterfeiting, &c., inspector's marks.
111. when weight varies five per cent.

112. Appointment of measurers of upper leather.

113. Duty of measurers.

114. Fees.

115. Penalty for counterfeiting measurer's

marks.

116. Manufacturers of boots, shoes, &o., may
stamp tlieir articles ; such stamp a war-
ranty.

117. Penalty for fraudulently stamping.

LIJIE AND LIME CASKS.

118. Inspectors of lime may be chosen ; to be
sworn.

119. Casks, how branded.

120. Fees.

121. Quality of lime and casks.

122. Description of casks for Maine lime. Same
rules, &c., except as to size of casks.

123. Penalty for selUng in other casks, &c.

124. Forfeitures.

125. Penalty for shifting contents of casks.

LUMBER, ORNAMENTAL WOOD, AND SHIP TIM-
BER.

126. Surveyor-general of lumber for Suffolk and
vicinity appointecL by governor, to give
bond, &c.

127. to appoint deputies. Not to deal in lum-
ber.

128. to receive applications and direct surveys.
129. to keep record of surveys, fees, &c.
130. to make annual return to secretary.
131. Surveyors of lumber, appomtment of.

132. duties of
133. Boards and planks.

134. Joists and dimension timber.
135. Spruce, hemlock, juniper, southern pine,

&c.

136. Ash, maple, &c., boards, &c.
137. Hewn timber.
138. Oak, juniper, and spruce knees.
1.39. JIahogany and cedar.

140. Hewn and round ship timber. White and
Norway pine, how marked.

22* 33

SECTION
141. Fees.

142. Penalty on surveyors for fraud, neglect, &c.
on persons selling without survey,

on person acting as surveyor without au-

thority.

MARBLE.

City and town authorities may establish or-

diuauces for survey of marble.

143.

144.

145.

METALS AND ORES.

146. Assayers of ores and metals ; appointment.

147. Duties and compensation.

148.

149.

150.

151.

MILK.

Inspectors of milk, how appointed, to be
sworn and give notice.

to keep office, books, &c. May enter

stores, &c., and take and analyze milk, &c.
Measures to be sealed.

Penalty for neglect to record name, &c.

;

for selling by measures not sealed, &c. ; for

selling adulterated milk, &c.

NAILS.

brads, how to be made and152. Nails and
packed.

153. Manufacturer's name to be branded on cask.

154. Forfeiture and penalty.

155. Penalty for counterfeiting brand, shifting

contents of casks, &c.

156. for attempting to transport out of state

nails not branded, &c.

OILS.

157. What shall be deemed pure spermaceti oil.

158. Penalty for adulteration.

159. for selling adulterated oil as pure oil.

160. Same subject.

161. Test to be Harris's oleometer.

PAPER.

162. Paper, how packed and marked.
163. Penalty for selling paper not packed, &c.

164. Forfeiture.

POT AND PEARL ASHES.

165. Inspector-general to give bond.

166. Deputies to be appointed, to give bonds,

and be sworn.
167. Casks, quality and size of.

168. how branded.

169. Ashes, how inspected ; sorts, &c.

170. Casks to be weighed.

171. Penalty for unreasonable delay.

172. Inspector-general to make returns.

173. Fees.

174. Inspector's proportion of deputies' fees.

175. Inspectors may search vessels. Forfeiture.

176. Penalty on masters, &c., for receiving ashes

not branded.

177. for obstructing search.

178. for branding falsely.

179. for shifting contents of casks.

POTATOES, ONIONS, AND SALT.

180. Potatoes, onions, and salt ; weight, meas-

urement. Penalties.

WOOD, BARK, AND COAL.

181. Dimensions of cord wood.
182. Penalty for selling wood, &c., not measured.

183. Fees.

184. Wood brought by water, how measured.
Towns may make regulations, &c.

185. Carters to have tickets.

180. Cities may regTxlate inspection and sale of

bark.
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Section
187. Certain coals to be sold by weii^ht, except,

&c.

188. Weighers who are not sellers to be ap-

pointed and sworn.
189. Seller to procure certificate of weight.
190. Forfeiture, &c.

Sectiox
191. Form and dimensions of charcoal measures.
192. Dimensions of charcoal boxes, bins, or cans.

193. Penalties for illegal measures.
19i. Persons to be appointed to seize illegal

measures, &c., and arrest without warrant,
&c.

Inspectors-gen-
eral, how ap-
pointed.
To be sworn,
&c.
R. S. 28, §§ 1, 2,

3,

Deputy-inspect-
ors.

R. S. 28, § 4.

Weighers of
beef, when and
how appointed.
R. S. 28, § 3li.

Fees for weigh-
ing.

R. S.28, §38.

APPOINTMENT OF INSPECTORS-GENERAL, &C.

Section 1. There shall be inspectors-general of butter and lard, fish,

hops, leather, and pot and pearl ashes, appointed by the governor with
the advice and consent of the council, for the term of five years from
the time of their respective appointments, unless sooner removed by
the governor and council, who, before entering upon the duties of their

respective ofiiccs, shall be sworn. The inspectors-general now in oflice

shall hold their offices according to the term of their respective commis-
sions unless sooner removed.

Sect. 2. Each inspector-general may appoint deputy-inspectors

removable at his pleasure, who shall once in every six months make
such returns to him as he requires to carry into efiect the provisions of

this chajiter.

BEEF.

Sect. 3. The mayor and aldennen and selectmen of each city and
town where beef cattle are sold for the purpose of market or barrelling,

shall appoint one or more persons, conveniently situated in such city or

town, and not dealers in cattle, to be weighers of beef; who shall be
sworn.

Sect. 4. The fees for weighing shall be as follows : For weighing any
number of cattle not exceeding five, twenty cents each ; for all above
five and not exceeding ten, fifteen cents each ; for all above ten and not
exceeding twenty, ten cents each ; for all above twenty, five cents each
after the first twenty; and twelve and a half cents for each certificate,

which shall contain the several weights of all the cattle offered for

weight by one person, unless otherwise regulated by the seller thereof;

which shall be paid by the seller.

Bread, weight
of, how sold.

1859, 174, § 1.

prices of, &c.,
to bo disjjlayed,
where sold.
185'.t, 174, § 3.

to be weighed,
&c.
1859, 174, § 4.

Penalty.
1859, 174, §5.

Rolls, &c.
1859, 174, §§ 2, 4.

BREAD.

Sect. 5. A loaf of bread for sale shall be two pounds in weight.
Bread, except that composed in chief part of rye or maize, shall be sold

in loaves, half, three-quarter, and quarter, loaves, but not otherwise.

Sect. 6. In every shop or place where bread is sold by retail, and in

each front window thereof, there shall be conspicuously placed a card,

on which shall be legibly printed a list of the different kinds and quali-

ties of loaves sold there, with the price of each by the loaf, half, three-

quarter, and quarter, loaf.

Sect. 7. Bread sold in any shop or place shall be weighed in pres-

ence of the buyer, and if found deficient in weight, bread shall be added
to make up the legal weight.

Sect. 8. Whoever violates either of the provisions of the three pre-

ceding sections shall forfeit ten dollars for each offence, to be recovered
in an action of tort to the use of the party suing therefor.

Sect. 9. The four preceding sections shall not apj^ly to rolls or fancy
bread weighing less than one-quarter of a pound.

Inspector-gen-
eral of butter,
&c., to give
bond.
R. S. 28, § 44.

BUTTER AND LARD.

Sect. 10. The inspector-general of butter and lard shall give bond
with sufiiciont sureties to the treasurer of the commonwealth, in the

penal sum of one thousand dollars.
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Sect. 11. He shall, in every seaport from which butter and lard are Deputies to be

exported, and in such other places as he shall judge necessary, aiijioint o-h'e^bond' aud
de[)uty-inspectors, for whose official conduct he shall be answerable; ^* ^^'o™.

who shall be sworn before the inspector-general or a justice of the peace, • • '
s

•

and give bond to the inspector-general with sufficient sureties in the penal

sum of five hundred dollars for the faithful discharge of the duties of

their office.

Sect. 12. The inspector-general or his deputies shall examine casks, Jiannerof in-

kegs, or hi-kins, containing butter or lard intended to be ex])orted, and k."s!'^'§§46
with a hollow iron searcher perforate the contents thereof from one head ^s.

to the other, and thereby draw out so much as shall determine the quality

of the whole ; and shall see that it has been preserved with a due })ropor-

tion of good fine salt, that it is sweet and in all respects fit to be exported

to any foreign market without danger of spoiling; and they shall return

forthwith the butter or lard so drawn out of any cask, keg, or firkin.

Sect. 13. Each cask, keg, or firkin, of butter or lard, which ajijtcars Brands ofcasks,

to be good and fit to be exported, shall be branded in plain and legible ^^•'g ^s §49
letters with the words butter, or lard, and Jii'st, or second, or t/iird / and
all other butter or lard with the word recuse ; and each cask, keg, or

firkin, so inspected, shall be also branded with the letters Mass., (for

Massachusetts,) the name of the jjlace where it is inspected, the initial

letter of the christian name of the inspector-general or deputy, and the

whole of his surname, and the month and year in which the same is

inspected. When the name of the month consists of more than one
syllable it may [be] abbreviated.

Sect. 14. The several inspectors may, when requested, inspect and Size of kegs and

brand kegs of butter or lard of the following sizes, namely : kegs twelve
kI's'.^Js^^ss'so^^'

inches long and of seven and a half inches diameter in the heads, or ten si.

inches long with six inches head. All other casks, kegs, or fii-kins, in

which butter or lard is packed for exportation, shall be made of sound
and well-seasoned Mdiite oak or ash staves and heading, full bound,
twelve and a h^f inches in length, and eight and a half inches diameter
in the head, or fifteen inches in length, and ten and a half inches diame-
ter in the head.

Sect. 15. Each cask, keg, or firkin, before butter or lard is packed casks, &c., to

therein, shall be filled with a strong brine, which shall remain therein I'p.fiUfd with

three days ; and as soon as the brine is emptied from the cask, keg, or packing ; how
firkin, it shall be weighed by the owner of such butter or lard, Avho shall k."s^|s,' § 62.

with a marking-iron mark on one of the heads thereof the full weight ofO^ ...1 ...®
the cask, keg, or firkin, and brand the initial letter of his christian name
and his surname at large.

Sect. 16. The inspector-general shall annually in the month of May inspector-gen-

make a return to the secretary's office of the whole number of casks, turns"
™''^^ "^

the different qualities, and the weight of each quality, of butter and Contents.

lard inspected by him and his deputies during the year preceding the '
-^'S*^'

first day of said month.
Sect. 17. The fees of the inspector-general or any deputy for ser- Fees.

vices in inspecting, branding, weighing, and dehvering to the owner an K-S-28, §54.

invoice or weigh note, under his hand, of the weight of each cask, keg,
or firkin, shall be eight cents for each cask, keg, or firkin, to be paid by
the purchaser of the same.

Sect. 18. If the inspector-general or a deputy, on application made Penalty for de-

for the inspection of butter or lard, unreasonably refuses, neglects, or gp^g"°
*° ^'

delays, to proceed to such inspection and branding, for the space of three R. s.'28, §55.

hours after application so made to him, he shall for each offence forfeit

two dollars.

Sect. 19. Butter or lard imported into this state from another of imported but^

the United States may be shipped Avithout inspection.
k'^s. 28, §§53,

Sect. 20. Whoever counterfeits a brand belonging to or used by the 58.
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Penalty for
counterfeiting
brands.
R. S. 28, § 56.

for putting-

other butter in-

to branded keg's,

&c.
K. S. 28, § 57.

for exporting,
&c., butter, &l'.,

not inspected.
R. S. 28, §§ 40,

58.

When butter,
&c., may be
seized and li-

belled.

R. S. 28, § 59.

R. S. 11S,§§20,
21.

inspector or his deputies, or impresses or brands a cask, keg, or firkin,

of butter or lard, with a bi-and or brands of such inspector, or with a

counterfeit brand, shall forfeit ten dollars for each offence ; and if an

owner of butter or lard falsely marks a cask, keg, or firkin thereof, he

shall forfeit three dollars for each offence.

Sect. 21. Whoever empties a cask, keg, or firkin, of butter or lard,

inspected and branded as by this chapter is required, and puts in other

butter or lard for sale or exportation without first cutting out the brands

and marks, shall for each such cask, keg, or firkin, forfeit ten dollars.

Sect. 22. Whoever exports or ships for exportation from this state

butter or lard not inspected and branded as aforesaid (except butter and

lard imported into this state from any other of the United States,) shall

forfeit one dollar ; and the master of every such vessel shall forfeit fifty

cents for each cask, keg, or firkin, so shipped or exported.

Sect. 23. If butter or lard is shipped for expoatation or exported

from the state contrary to the provisions of this chapter, the inspector-

general or a deputy-inspector may seize and libel the same according to

the provisions of chapter one hundred and fifty-three, concerning the

seizing and libelling of forfeited goods.

CHOCOLATE.

Chocolate, how
to be stamped.
R. S. 28, § 00.

ingredients of.

Boxes, how
branded.
R. S. 28, § 01.

when may be
seized, &c.
R. S. 28, § 02.

R. S. 118, §§ 20,

21, &c.

Provers of fire-

arms to be ap-
pointed and
sworn.
R. S. 28, § 03.

1837, 207.

Fire-arms, how
to be proved.
R. S. 28, § (H.

Sect. 24. Manufiicturers of chocolate shall not make any cake of

chocolate except in pans in which shall be stamped the first letter of

their christian name, the whole of their surname, the name of the town
where they reside, and the quality of the chocolate in figures, N'o. 1,

JSfo. 2, No. 3, as the case may be, and the letters Mass.
Sect. 25. Number one shall be made of cocoa of the first quality,

number two of the second quality of cocoa, and both shall be free from

adulteration ; number three may be made of the inferior kinds and

quality of cocoa. Each box containing chocolate shall be branded on

the end thereof with the word chocolate, the name of the manufacturer,

the town where manufactured, and the quality, as described and directed

for the pans in the preceding section.

Sect. 26. If chocolate manufixctured in this state is offered for sale

or found within the same, not being of one of the qualities described in

the two preceding sections and marked as therein directed, the same

may be seized and libelled.

how stamped,
R. S. 28, § (35.

FIRE-ARMS.

Sect. 27. The governor, with the advice and consent of the council,

shall appoint suitable persons, not exceeding six in each county where

the manufacture of fire-arms is carried on, to be provers of fire-arms,

who shall be sworn, and who shall prove all musket barrels and pistol

barrels Avhich, being sufliciently ground, bored, and breeched, are offered

to them to be proved.

Sect. 28. All musket barrels and pistol barrels manufactured in this

state shall before they are sold or stocked, be proved by one of the

provers with a ball suited to the bore of the bari^l and a charge of pow-

der equal in weight to the ball. The powder used in such proof shall

be such that one ounce thereof in a howitzer of four and a half inch

calibre at an elevation of forty-five degrees shall be of sufticient power

to carry a twelve-pound shot one hundred and thirty yards ; or one

ounce thereof in a howitzer of five and a half inch calibre at an eleva-

tion of forty-five degrees shall be sufiicient to carry a twenty-four-pound

shot eighty yards.

Sect. 29. If they stand the proof and in no respect fiiil, the prover

shall stamp them on the upper side, within one and a half inches of the

breech, with a stamp consisting of the initial letters of the prover's name,
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and over those letters the letter P, and in the line with the initial let-

ters and farther up the barrel the figures designating the year in which
the proof is made, and over such figures the letter M, which letters and
figures sliall be so deeply impressed on the ban-el that the same cannot
be ei'ased or disfigured, and shall be in the form following : /j^ j^
When barrels bui-st or in any manner fail in the ])roving as aforesaid, so

that in the opinion of the prover they are unfit for use, they shall not be
stamped.

Sect. 30. For so proving each musket barrel the prover shall be en- Foes for prov-

titled to receive from tlie owner thirty-three cents, and for each pistol ij^'/'S'Too'
barrel twenty-five cents, whether the same stand proof and are stam2)ed,

or not.

Sect. 31. Whoever manufactures within this state a musket or pistol. Penalty for

or sells or delivers, or knowingly purchases, a musket or pistol so mnnu-
|tc^ 'ai^iii8''JJ^

t^'

factured, without having the barrels first proved, marked, and stamjied, pi-oVed.

or sells, stocks, or finishes, or knowingly purchases, a musket barrel or ^^-^-^SjSe?.

pistol barrel manufictured within this state, which has not been jiroved,

marked, and stamped, shall forfeit for each offence ten dollars : provided^
that the penalties and provisions mentioned in this section shall not ex-
tend to muskets or pistols, or musket or pistol barrels, manufactured in

an armory of the United States, for the use of, or in execution of a con-
tract for the manufacture of fire-arms made or to be made with, the
United States.

Sect. 32. Whoever forges or alters the stamp of a prover of fire- for forging

arms, impressed on a musket or pistol barrel pursuant to law, shall pay
k'"^™

p^'
§ es

a fine not exceeding fifty dollars. • • >

FISH.

Sect. 33. The inspector-general of fish shall give bond with suffi- inspector-gen-

cient sureties to the treasurer of the commonwealth in tlie penal sum j^J^/"
s^*''^

of ten thousand dollars, and shall have no interest directly or indirectly i^- 8.28, § 69.

in the cure or packing of pickled fish.
^^'^' ^'"' §-•

Sect. 34. He may appoint deputy-inspectors in every seaport or may appoint

other town where such fish is packed for exportation, for whose official shaiTJ.ive'bond
conduct he shall be answerable. He shall take bonds of each of them audbl'sworu.

with suflicient sureties, and shall receive from each deputy an excise or itsf.'ufo'jL'
fee for his commission and bond, of one dollar, and no more. The depu-
ties shall be sworn either before the inspector-general or some justice of
the peace.

Sect. 35. The inspector-general and deputy-inspectors shall insj^ect to inspect all

all fish for the inspection of which provision is made in this chapter. f/'g'
"||-

^ -j

Sect. 36. Under the supervision of the inspector-general and his FiVh', ho'w prc-
deputies respectively, all kinds of split pickled fish and fish for barrelling,

^iJlj^tranded'''
except herring, and all codfish tongues and sounds, halibut fins and k. s.28?§*73.

napes, and sword fish, whenever said articles are intended for exi^rta-
^^^y, 132, §§ i, 2.

tion, shall be well struck with salt or pickle in the first instance, and pre-
served sweet and free from rust, taint, or damage ; and when the same
are found in good order and of good quality, they shall be packed either
in tierces containing each three hundred pounds, in barrels containing
each two hundred pounds, in half barrels containing each one hundred
pounds, in quarter barrels containing each fifty pounds, in eighths of a
barrel or kids containing each twenty-five pounds, or in kids, or pack-
ages containing each less than twenty-five pounds on which the num-
ber of pounds therein shall be branded. Every cask, kid, or package,
shall be packed with good clean salt suitable for the purpose, and after
packing with suflicient salt to preserve its contents, shall be headed or
well secured, and filled up Avith a clean strong ])ickle.

Sect. 87. There shall be four qualities of mackerel, three of salmon
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Mackerel, sal-

mon, shad, &c.,
number, meas-
ure, and quality
of.

R. S. 28, § 73.

18i6, 170, § 1.

Casks, &c., to
contain same
kind ;

penalty
for shifting con-
tents of.

K. S. 28, § 74.

1839, 132, § 1.

how branded.
R. S. 28, § 75.

Fish of foreicrn

catch subject to
U. S. duty, how
branded.
1850, 131, § 1.

Penalty on in-

spector for neg-
lect.

1850, 131, § 2.

Certain fish not
to be reinspect-
ed.
R. S. 28, § 77.

Small fish, how
packed.
R. S. 28, § 76.

Casks, quality
and capacity of.

R. S. 28, § 78.

and shad, and two of other kinds of pickled fish. Mackerel of the best

quality, not mutilated, measuring not less than thirteen inches from the
extremity of the head to the crotch or fork of the tail, free from rust,

taint, or damage, shall be branded number one. The next best quality,

being not less than eleven inches, measuring as aforesaid, free from rust,

taint, or damage shall be branded number two. Those that remain after

the above selections, if free from taint or damage, and not less than
thirteen inches, measuring as aforesaid, shall be branded number three.,

large. Those of the next inferior quality, free from taint or damage, not
less than ten inches in length as aforesaid, shall be branded number three.

All other mackerel free from taint or damage shall be branded number
four. Those salmon and shad which are of the best quality for fnmily

use, free from rust or damage, shall be selected for number one and num-
ber two, the best of them selected and branded number one., the residue

number ttoo ; all that remain free from taint and sound shall be branded
number three. Of all other pickled fish the best which are free from
taint and damage shall be branded number one, those that remain free

from taint and sound, number tico.

Sect. 38. Each cask, kid, or package, shall be filled with fish of the
same kind, or ])arts of the same kind of fish; and whoever intermixes,

takes out, or shifts, any ins]iected fish which are packed or branded as

aforesaid, or puts in other fish for sale or exportation, shall forfeit fifteen

dollars for each package so altei-ed. If any casualty renders it neces-

sary to repack a cask of inspected fish, it shall in all cases be done by an
inspector of such fish.

Sect. 39. The ins]5ector shall brand in plain legible letters on the

head of each cask of fish inspected by him, the denomination of the fish

packed or repacked therein, the initials of his christian name and the

whole of his surname, and, if a deputy, the name of the place for which
he is appointed, the letters Mass., and the year in which the fish are

packed ; and shall also, when in his judgment it may be necessary,

nail in a suitable manner any cask in which fish are packed.
Sect. 40. Pickled fish of foreign catch, on which an import duty is

laid by the laws of the United States, which is brought into this state

and here inspected or reinspected, shall, in addition to the brnnd men-
tioned in the preceding sections, be branded with the word " Foreign "

on the head of each cask, barrel, or package, in letters not less than one
inch in length, and separate and distinct from the other brands.

Sect. 41. If an inspector of fish inspects or reinspects any fish of

foreign catch so imported and brought into this state, and refuses or

neglects to comply with the requirements of the preceding section, he
shall forfeit and pay for such refusal or neglect, fifteen dollars for every
cask, barrel, or package, so neglected.

Sect. 42. Pickled fish, duly inspected in the state or country in

Avhich it is packed, shall not be subject to reinspection in this state.

Sect. 43. Small fish, which are usually packed whole with dry salt

or pickle, shall be put in good casks of the size and materials required

in this chapter for the packing of split pickled fish, and shall be packed
close in the cask and well salted ; the casks shall be filled full with the

fish and salt, and no more salt shall be put Avith the fish than is neces-

sary for their preservation ; and the casks containing such whole fish

shall be branded with the denomination of the fish, and a like designa-

tion of the qualities as is before prescribed in this chapter in respect to

the qualities of other pickled fish.

Sect. 44. Casks used for packing or repacking pickled fish intended
for exportation, except casks containing less than twenty-five pounds
weight, shall be made of sound, well-seasoned white oak, ash, red oak,

spruce, pine, or chestnut staves, of rift timber, sound and Avell-seasoned,

with heading of either of said kinds of wood, and when of pine such
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heading shall be free from sap and knots, and be planed ; the barrels,

half barrels, and tierces, shall be well hooped with at least three good.

hoops of sufficient substance on each bilge and three hoops of the like

quality on each chime ; the barrel staves shall be twenty-eight inches in

length, and the heads shall be seventeen inches between the chimes;
the barrels shall contain not less than twenty-eight nor more than
twenty-nine gallons each ; the half barrels not less than fifteen gallons

each ; and the tierces not less than forty-five nor more than forty-six

gallons each. Each cask shall be made in a workmanlike manner, and
branded on its side, near the [bung], with the name of the maker.
, Sect. 45, The inspector-general or his deputies shall strictly examine Casks to be ex-

and inspect all casks in which they may be required to pack fish; and k."s."s §79
shall reject such as are not made in a substantial manner and according
to the jirovisions of this chapter.

Sect. 46. The fees for inspecting and branding, exclusive of coop- Fees for in-

erage, shall be, for each tierce fourteen cents, each barrel nine cents,
If'^g^'^'^'^o

each half barrel six cents, each cask of a smaller denomination three

cents, and, in addition to the fees aforesaid, one cent for each cask
nailed as before provided ; and all fees shall in the first instance be ])aid

by the original owner of the fish or by the person employing the inspect-

or, and may be recovered by them resjjectively of the j^erson who after-

wards purchases or exports the same.
Sect. 47. The inspector-general may receive from each of his depu- inspector's pro-

ties for every cask offish inspected by him, the following fees : for each fie^'fees*^*^*^^"

tierce, four cents, for each barrel, one cent, for each half barrel, half a k. s. 28,§8i.

cent, and for each smaller cask, one-quarter of a cent.

Sect. 48. Alewives or herrings intended to be packed for sale or Aiewives, &c.,

exportation, shall be sufficiently salted and smoked to cure and preserve iud packcd^"^'^

the same, and afterwards shall be closely packed in boxes in clear and k. s. "2s, § 82.

dry weather.

Sect. 49. Smoked alewives or herrings shall be divided and sorted how sorted

by the inspector or his deputy, and denominated according to their r/s°2^§^^!'''
quality, miinher one and number two. Number one shall consist of all

the largest and best cured fish ; number two of the smaller but well-

cured fish ; and in all cases, those which are belly broken, tainted,

scorched or bm-nt, slack salted, or not sufficiently smoked, shall be taken
out as refuse.

Sect, 50. Boxes made for the purpose of packing smoked alewives Boxes, quality

or herrings, and containing the same, shall be made of good sound r"*s*'^^§'E
°^'

boards sawed and well seasoned ; the sides, top, and bottom, of not less
~^'

than half inch, and the ends of not less than three-quarters inch, boards,
securely nailed, and shall be seventeen inches in length, eleven inches
in breadth, and six inches in depth, in the clear, inside.

Sect. 51. Each box of alewives or herrings inspected shall be Brands,

branded on the top by the inspecting officer with the first letter of his Jlbf,'i32,|f.'

christian name, the Avhole of his surname, the name of the town where
it was inspected, with the addition of Mass., and also with the quality
oi number one, or number two. Herrings taken on the coasts of Nova
Scotia, Newfoundland, Labrador, or Magdalen Islands, and brought into
tills state, shall also be branded with the name of the place or coast
where taken.

Sect. 52. The fees for inspecting, packing, and branding, shall be Fees form-
five cents for each box, which shall be paid by the purchaser ; and the

^^^^^'^I'tsi
inspector-general may require from his deputies one cent for each box
inspected, packed, and branded by them.

Sect. 53. The inspector-general shall, in the month of January an- inspector-gen-

nually, make a return into the office of the secretary of the common- t"rns°&c'"'''

'*''

wealth, of all the fish inspected by him and his deputies during the year i^,;;"*- '-*:;§
"-•

preceding the first day of said January, designating the quantities, kinds,
iss'j, 102,
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and qualities of pickled and smoked fish respectively, and distinguishing

the quantities, kinds, and qualities, of pickled fish of a first ins])ection

from those reinspected ; and the secretary shall, as soon as may be after

, receiving such returns, cause the same to be published in any neAvspa-

per in Boston authorized to publish the laws of the commonwealth.
Penalty for ex- Sect. 54. No smoked alewives or herrings shall be exported from

wive"^&c.*^ this state unless inspected and branded as aforesaid, under a penalty of
for substitut- two dollars for each box exported ; nor shall alewives or herrings be

fish.'"

'^""'^
taken from a box, inspected and branded as aforesaid, and replaced by

Certain fish not Others of an inferior quality, with intent to defraud any persou in the
to be reinspect-

^^j^ ^^ ^^iq game, under a penalty of five dollars for each box so changed

:

It. s. 28, §87. provided, that all smoked herrings and alewives, arriving from any
other state in the United States and having been there inspected, may
be exported in a vessel from this state without being reinspected.

Fish, when for- Sect. 55. Pickled Or smokcd fish, which has not been inspected and

r!*s!^28, § 88. branded according to the provisions of this chapter, put on board of a
R. s. 118, §§ 20, boat or vessel, or into a carnage of conveyance, with intent that the

' same shall be sold within, or exported from, this state, shall be forfeited,

and the inspector-general or a deputy may seize and libel the same.

Penalty for lad- Sect. 56. If a master of a vessel or other person puts or receives on
in|^ uninspected

j^qj^j^.^! ^f g^ vessel. Or ill a carriage of conveyance, for transportation
R. s. 28, §89. from this state, pickled fish, or smoked fish, not inspected and branded

as provided in this chapter, he shall forfeit a sum not exceeding ten dol-

lars for every hundred pounds of such fish, and in the same proportion

for any other quantity,

for selling Sect. 57. Whoever sells within this state or exports therefrom taint-

food?'^
^^'^ ^""^ ed or damaged fish, unless with the intent that the same shall be used

R. S. 28, § 90. for some other purpose than as food, shall forfeit the sum of ten dollars

for every hundred pounds of such fish, and in the same proportion for

any other quantity ; and upon a trial in such case the burden of proof

shall be upon the defendant to show for what jjurpose such fish was so

exported or sold,

for branding Sect, 58. If the inspector-gencral or a deputy-inspector brands a

8pect*in^"&c. ^ask or package of fish, the contents of which he has not duly inspected,

R. s. 28,'§ 91. packed, salted, or coopered, or permits any other person to use his

brands, in violation or evasion of the provisions of this chapter, he shall

forfeit twenty dollai's for each offence, and be liable to removal from
ofiice.

Quintal, weight Sect. 59. When fish are sold by the quintal, it shall be understood

18^7 166
^^ mean a quintal of one hundred pounds avoirdupois, and all contracts

concerning fish sold in this manner shall be construed accordingly.

Clam bait, Sect. 60. When clam bait is sold by the barrel, it shall be understood

oflveu^hw^!^^^ to mean two hundred and thirty pounds avoirdupois of clams ; and all

1849, i8, §§1, 2. contracts concerning clam bait sold in this manner shall be construed

accordingly. If a disagreement arises between the purchaser and seller

respecting its weight, either party may have it weighed, and if it is not

of the weight aforesaid, the seller shall pay the expense of Aveighing

and coopering the same ; otherwise the purchaser shall pay such expense.

FRUIT, NUTS, AND VEGETABLES.

Fruit, nuts, &c., Sect. 61. The dry measure shall be the sole authorized public stan-

ure°of
"^"^ ^^^^' ^^^^ foi* measuring all fruits, vegetables, and nuts, when the same are

Penalty. sold by mcasurc. Whoever sells such articles by any other than dry

See ch.' 51.' measure, shall forfeit and pay a sum not exceeding ten dollars for every

such oifence.

ries measured Sect. 62. Chcstnuts, waluuts, and Cranberries and all other berries,

i's5o'^>in iV* "^^'^^6^^ ^o\^, shall be measured by the strike or level measure, in the same
1H5U 238', § 1. manner as flax seed and other similar articles are measui-ed.
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GBAiisr and meal.

Sect, 63. In all contracts for the sale and delivery of wheat, coni, Grain and mcai.

rye, oats, barley, buckwheat, cracked corn, ground corn or corn meal, ]!s4o, si|'§i.

srround rye or rye meal, and any other meal except oatmeal, the same i«o5> -^~. § i-

*^i 11 1 1 • 1 ^ 1 1 T 1 xi t 1 1 See Ch. 51, § 10.
shall be bargained tor and sold by the bushel.

Sect. 64. A bushel of wheat shall be sixty pounds ; a bushel of corn AVcig-ht of

or rye, fifty-six pounds ; a bushel of oats, thirty-two pounds ; a bushel of i" g'*^,:), § loo.

barley or buckwheat, forty-eight pounds; and a bushel of cracked corn,
"^^^^•' f:',?,§ i-

corn meal, rye meal, or any other meal except oatmeal, fifty pounds '^^' "'

avoirdupois.

Sect. 65. The mayor and aldermen of cities and selectmen of towns Moasurorstobo

shall annually aj^point one or more measurei's of grain, and when but ]Q,}}y"^**^'^'

one is appointed by them they may authorize him to appoint deputy- isss, 232, §2.

measurers. Each of such measurers and deputies shall, when called '

^*

upon by either of the parties to a contract for the sale of any quantity

exceeding one bushel of either of the articles mentioned in the pre-

ceding section, ascertain the Aveight thereof and give a certificate of the

number of bushels as ascertained by weight according to the rule therein

prescribed.

Sect. 66. Whoever sells or delivers any quantity exceeding one Penalty for

bushel of either of the articles aforesaid, without the same having been ^Jjf/^ mealun r

weighed by one of the public measurers appointed under the preceding ""t empioyeii.

section, shall forfeit the sum of two dollars for every measured bushel '''' '

~'
'

'

^

so delivered not containing the number of pounds herein before required,

to be recovered by the purchaser in an action of tort.

Sect. 67. The fees of such measurers shall be presci'ibed by the Foesofmeas-

mayor and aldermen or the selectmen of the several places in which "f"' who to

they are appointed, and shall be paid one-half by the seller and one-half isss, 232, §4.

by the purchaser.

Sect. 68. If a measurer or deputy-measurer uses, or has in his pos- Penalty for

session with intent to use, for the purposes herein provided, any false
&c^'^or c'oi'iu-'

weicchts, scales, balance, or other instrument for Aveio-hinar, or colludes sion, &c.

with the purchaser or seller with intent to defraud the other party, or '
• • *

•

makes and utters a false and fraudulent certificate under this chapter,

he may be removed from office by tlie mayor and aldermen or select-

men, and shall also on conviction thereof be punished by a fine not
exceeding five hundred dollars and by imprisonment not exceeding six

months in the house of correction.

GUNPOWDER.
^^^Q

f^_^^

Sect. 69. Gunpowder manufiictured in this state shall be put into Quauty ami size

strong and tight casks containing twenty-five pounds, fifty pounds, or fdr'^t^^^p^wder
one hundred pounds, each, unless the same is well secured in copper, R. s! 2>s, § 9>.

tin, or brass canisters holding not exceeding five jwunds each, and
|j^Ch. 88, §§•!&,

closely covered Avith copper, brass, or tin covers.
Sect. 70. Each cask containing gunpoAvder manufactured within All casks to be

this state, or brought into the same by land or Avater and landed, shall S."s!lis' § 93.

be marked on the head Avith black paint, in legible characters, with the
Avord gunpoicder, the name of the manutacturer, the Aveight of the cask,
and the year in which the poAvder Avas manufactured ; and each canister
of gunpoAvder shall be marked with the Avord gunpmcder.

Sect. 71. Whoever knoAvingly marks a cask of gunpowder with the Penalty for

name of any person other than the manufacturer of the same, or changes fi!!!'!^
"'^''^'

gunpoAvdcr from a cask marked Avith the name of one manufacturer into «• s. 28, § 94.

a cask marked Avdth the name of another manuflicturer, shall for each
ofi:ence forfeit a sum not exceeding twenty dollars.

23 34
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HAY.

Weighers of
li:iy to be ap-
pointed.
It. S. 15, § 3S.

K. S. 28, §§ 'Jo,

OS.

duty of.

R. S. 28, § 96.

may be re-

moved.
n. S. 28, §97.

Penalty for set-

tin"- up hay
ncrales witliout
authority.
K. S. 28, § 98.

Pressed hay,
how branded.
\»i(>, 240, § 1.

Forfeiture for
sellinjf without
brand.
K. S. 118, §§ 20,

1833, 240, §§2, .3.

Inspectors of
bundle hay, ap-
pointment of;
to be sworn, &c.
1847, 24{),§§ 1,2.

duties of.

1847, 24(i, § 3.

Bundle hay,
how numbered
and marked.
1847, 240, § 4.

Inspectors to
furnish
weights, &c.
1847, 241), § 5.

Fees.
1847, 246, § 6.

Penalty for sell-

ing without in-

si)cction, &c.
lt;47, 246, § 7.

Sect. 72. In cities in which the city council unci m towns in which
the inhabitants shall adopt this and the three following sections, the

mayor and aldermen and selectmen may from time to time appoint, for

a term not exceeding one year, some person or persons to have the

superintendence of the hay scales belonging to their place, who shall

weigh hay offered for sale therein, and any other article offered to be
weighed.

Sect. 7.3. The persons so appointed shall conform to all such rules

and regulations as shall be establislied by the city council or selectmen
respectively concerning the hay scales, and the coraj)ensation or fees for

weighing hay and other articles.

Sect. 74. The mayor and aldeiTnen or selectmen may remove any
weigher of hay, and fill any vacancy that may occur from death or other-

wise.

Sect. 75. If a person not so appointed sets up hay scales in a town
or city, for the purpose of weighing hay or other articles, he shall forfeit

twenty dollars a month so long as the same are continued, to be recov-

ered in an action of tort and a])propriated to the use of the city or town.
Sect. 76. Pressed hay offered for sale shall be branded upon the

crate enclosing: it Avith the first letter of the christian name and the Avhole

of the surname of the person packing and screwing or otherwise pressing

said hay, and with the name of the city or town and state where the

hay is pressed.

Sect. 77. Pressed hay offered for sale without being so branded shall

be forfeited, one-half to the person or persons prosecuting therefor and
the other half to the use of the city or town where the same is so ofiered

for sale, and may be seized and libelled.

Sect. 78. The mayor and aldeiTuen and selectmen of each city and
town in which bale or bundle hay is sold, may, on the petition of ten or

more legal voters of such city or town, annually appoint one or more
persons as inspectors of bale or bundle hay, who shall be sworn ; and
may remove any inspector so aj^pointed, and fill any vacancy that may
occur from death or otherwise.

Sect. 79. Each insj^ector shall inspect and weigh all bale or bundle
hay within the limits of the city, town, or ward, for which he may be
appointed, when requested so to do by the owner or vendoi*.

Sect. 80. Bales or bundles of hay so inspected which are found to

be sweet, of good quality, and free from damage or improper mixture,

shall be branded or marked JVo. 1. Bales or bundles found to be sweet,

and free from damage or improper mixture, but consisting of hay of a

isecondary quality, shall be branded or marked JVo. 2. Bales or bundles
found to be Avet, or in any way damaged, or which shall contain straw

or other substances not valuable as hay, shall be branded or marked bad.

Each bale or bundle so inspected shall be branded or marked with the

first letter of the christian name and the whole of the surname of the

inspector, and the name of the place for which he is inspector, together

with the month and year when inspected, and also the net weight of

the bundle.

Sect. 81. Each inspector shall furnish himself with proper scales,

weights, seals, and other suitable instruments, for the purposes aforesaid.

Sect. 82. The fees for inspecting, weighing, and marking, hay, as

provided for in this chapter, shall be fixed by the respective officers

liaA'ing the power of appointment, and shall be paid by the employer of

the inspector.

Sect. 83. Whoever sells bale or bundle hay in a place Avhere an

inspector is appointed, Avhich has not been inspected and weighed as

herein provided, shall forfeit for each bale or bundle so sold two dollars

;
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but no inspection need be made where the vendor and vendee agree to

waive an inspection.

HOOPS AND STAVES.

Sect. 84. In every maritime place from which staves are usually Cuiicrs of

ex]")orted, there shall be annually chosen two or more suitable persons
st°a"'es to^be

to be viewers and cullers of staves and hoops, Avho shall be sworn. chosen.

Sect. 85. White oak butt staves shall be at least five feet in lenirth, ^' ^'f' ^ ?'"*'.„., ., , ., , t'l 11 ?. Quality aud S123
nve mches wide, and one inch and a quarter thick on the heart or thin- of staves.

nest edge and every part thereof; white oak pipe staves shall be at least ^" ^" ^' ^
*°^'

tour feet and eight inches in length, four inches broad in the narrowest
]>art, and not less than three-quarters of an inch tliick on the heart or

thinnest edge : white oak and red oak hogshead staves shall be at least

forty-two inches long, and not less than half an inch thick on the heart
or thinnest edge ; white oak and red oak barrel staves for foreign market
sliall be thirty-two inches long, and for home use thirty inches long, and
shall average half an inch thick on the heart or thinnest edge ; white
oak and red oak hogshead and barrel staves shall be at least four inches
in breadth, and none less than three inches in breadth in the narrowest
part, and those of the breadth last mentioned shall be clear of sap ; and
all staves shall be well and proportionably split.

Sect. 86. Hogshead hoops that are exposed to sale or exported shall of hogshead

be from ten to thirteen feet in length, of white oak or walnut, of good k° s!^28, § 102.

and sufficient substance, and well shaved ; those of oak shall not be less

than one inch broad at the least end, and those of w\alnut shall not be
less than three-quarters of an inch broad at the least end ; each bundle
shall consist of thirty hoops ; and all hoops of ten, twelve, and thirteen
feet respectively, shall be made up in distinct bundles by themselves.
If hoops of less dimensions than those prescribed by law, are packed, or
if a bundle contains less than thirty hoops, the bundle shall be forfeited,

and may be seized by the culler of hoops and libelled for the benefit of
the place Avhere it is off*ered for sale.

Sect. 87. Cullers shall be allowed for their time and services, fifty Fees for cuii-

cents a thousand for hoops, twenty-eight cents a thousand for barrel ^^^s^
^^ ^^^^

staves, thirty-three cents a thousand for hogshead staves, forty cents a
•-*''* ^

•

thousand for pipe staves, and forty-four cents a thousand for butt staves,

as well refuse as merchantable : the merchantable to be paid for by the
buyer, the refuse by the seller.

Sect. 88. If a culler connives at or is guilty of fraud in culling penalty for

staves or hoo])s, he shall forfeit fifty dollars for each offence; and if he k's'^^^Ios^'
refuses to perform service when requested shall forfeit five dollars.

hops.

Sect. 89. The inspector-general of hops shall give bond with suffi- inspector-gen-

cient sureties to the treasurer of the commonwealth, in the penal sum bond"
^'^'^

of three thousand dollars. it. s.'as, § 104.

Sect. 90. He shall appoint one or more deputy inspectors in such to appoint

parts of the state as will best accommodate the growers and consumers r.^s.^28'^'§§ 105,

of hops; shall be responsible for their official conduct, may require from no.

each of them sufficient bonds with sureties, and receive from each one-
fifth part of the fees received by him.

Sect. 91. No hops, other than those which are of the grow^th of No hops to he

another state, as hereinafter mentioned, shall be exported from^this state, out h^eJtion,"
unless they are of the qualities prescribed by this chapter, and have been except, &c.

duly inspected and marked accordingly, and are in square bags or pock-
^- '^- ~'-

'
^

^^'

•

ets, each bag to contain as nearly as may be four hundred pounds, and
e:ich pocket two hundred pounds weight of merchantable hops. Hops
of the growth of another state being duly inspected therein and accom-
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Hops, quality
of, and how
packed.
K. S. 28, § 108.

how inspect-
ed, sorted, aud
branded.
Fees.
R. S. 28, § 109.

Inspector's re-

turn.
K. S. 28, § 100.

Penalty for de-
lay of inspect-
ors.

K. S. 28, § 111.

for fraud of
inspector.
K. S. 28, § 112.

for shifting
contents of
bags.
It. S. 28, § 113.

for altering
or couutorfeit-
iug marks.
U. S. 28, § 114.

for intermix-
ing hops after
inspection.
K. S. 28, § 115.

for exporting
uninspected
hons.
K."S. 28, § 116.

Hops, when
forfeited.

R. S. 28, § 117.

R. S. 118, §§ 20,

21, &c.

panied with certificates of the same, shall not be subject to reinspection

in this state.

Sect. 92. No hops shall be deemed merchantable unless they have
been well picked, are free from stems and leaves, and pro))erly kiln-

dried. The bags or pockets in which they are packed shall be made
sufficiently strong to preserve the hops from damage, and of such a

texture as will fairly receive the marks of the cultivator and inspector;

and they shall be. marked with the name of the cultivator and the place

in which he lives.

Sect. 93. The inspector-general or one of his deputies shall examine
the contents of every bag and pocket of hops intended to be exported,

in such manner as to ascertain the quality of such hojis, and if it is

found that they are merchantable as before prescribed, aud firmly ]>acked,

that they have been so packed at least ten days previous to such exami-

nation, and that the bags or pockets are such as are required, the in-

specting officer shall distinguish the same by marking them in legible

characters with the words first sort, or second sort, or refuse, as their

quality may be ; he shall add thereto the date of the year of which in

his opinion they are the growth, together with the initials of his chris-

tian and the whole of his surname, and the letters Mass.; for which ser-

vices and weighing and delivering an attested schedule of the same, he
shall receive at the rate of ten cents for every hundred pounds weight so

inspected, to be paid to him by the purchaser, exclusive of the charges

of repacking and of mending the bags or pockets, which shall be paid

by the vendor of tlie ho]is, and exclusive also of the storage, should

said hops be stored by said inspector more than thirty days after being
inspected.

Sect. 94. The inspector-general shall annually in January make a

return to the secretarv of the commonwealth of the number of baiys of

hojis inspected and marked by him and his deputies during the year

preceding the first day of said month, designating in such return the

dififerent quahties and the weight of each quality respectively.

Sect. 95. If an inspector of hops on application made to him un-

necessarily neglects or delays to examine, mark, and weigh, any hops,

he shall for each oflTence forfeit five dollars.

Sect. 96. If an inspector is guilty of fraud in inspecting hops, or

puts his mark on any bag, pocket, or package, of hops, which has not

been actually examined, inspected, and found merchantable, he shall

forfeit twenty dollars for each bag, pocket, or package, so falsely marked.
Sect. 97. Whoever empties a bag or pocket of hops marked as afore-

said, and puts in other hops for sale or exportation, without first obUt-

erating the marks, shall for each offence forfeit five dollars.

Sect. 98. Whoever counterfeits or alters a mark belonging to or

proper to be used by the inspector-general or his deputies, or marks a

bag or pocket of hojis therewith, shall forfeit ten dollars, and the hops so

marked shall be forfeited, and may be seized and libelled.

Sect. 99. Whoever intermixes, takes out, or shifts, any ho])s from a

bag or pocket, inspected and marked as is above required, or puts into

such bag or pocket any other hops for sale or exportation, shall forfeit

twenty dollars for each oflence.

Sect. 100. Whoever exports* or ships for exportation out of this

state, any hops not inspected and marked as aforesaid, shall forfeit

twenty dollars; and the master of each vessel having the same on
board, ten dollars for each bag or pocket so shipped or exported.

Sect. 101. If hoj^s are exported or shipped for exportation from this

state contrary to the provisions of this chapter, the same shall be for-

feited, and the inspector-general or any deputy-inspector may seize and
Hbel the same.

Sect. 102. Nothing contained in this chapter shall be construed to
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affect hops shipped coastwise to any place within this state for the pur- Hops shipped

])ose of being inspected and marked; but in such case, a certificate from
R.'''s*'28r§ n^i

the owner shall accompany them, setting forth the owner's name, the

number of bags, pockets, or packages, and the name of the inspector to

whom they are sent for inspection.

LEATHER, BOOTS, &C.

Sect. 103. The inspector-general of leather shall give bonds with inspector gen-

sufficient sureties to the treasurer of the commonwealth in the jienal ^[''1^ '^,°'"J'*joq'

sum of three thousand dollars. is^si, 217.

Sect. 104. He shall appoint one or more deputy-inspectors in any Deputies to be

place upon the application of the mayor and aldermen or selectmen,
Xaii'"h-e'

^^'^^^

shall be answerable for their doings, and shall take a bond with sufficient boiuisT

sureties from each of them, to himself and his successors in office, in a ^^' ^' '*' ^
^'''

])enal sum not exceeding three hundred dollars.

Sect. 105. Each inspector shall furnish himself with proper scales, Leather to be

weights, and seals, and when requested shall inspect within the place
|"p^^h'cd^' d

for which he is appointed all sole and belt leather offered for his inspec- stamped.'

tion, shall weigh each side of leather which he inspects, and shall im- Jo^^"
^^' ^^ ^~^'

press thereon his name and the name of the place for which he is i^si, 217.

inspector at full length, and also the weight thereof; and on leather

which he finds manufactured of good hides in the best manner, he shall

impress the word best, on that manufactured of good hides in a mer-
chantable manner, the word good, on that manufactured of damaged
hides in a merchantable manner, the word damaged, and on leather not

belonging to any of the qualities aforesaid, the word bad.

Sect. 106. Each deputy-inspector who is appointed for one place in Same subject,

a county shall, upon ajiplication made to him, inspect sole and belt ^f'2^7
^

^~''"

leather in any other place of the same county, Avhen there is no in-

spector for such other place ; and he shall upon the like application

inspect leather in any place of an adjoining county when there is no
inspector ajipointed in such adjoining county.

Sect. 107. The inspector-general and each deputy-inspector shall be Fees,

paid for inspecting, weighing, and sealing, each side of leather, the sum
J^^' ^^^'

§§ ^' 2-

of one cent, which shall be paid liy the purchaser ; and he may receive

from each of his deputies one mill for each side of leather inspected,

weighed, and sealed, by such deputy. When an inspector is called to

insjiect a lot of leather of less quantity than one hundred sides, or

which is more than one mile distant from the inspector's jilace of busi-

ness, he shall receive two cents a side for each side inspected, weighed,
and sealed, and ten cents a mile travelling fees, to be computed both
ways.

Sect. 108. No sole or belt leather made of the liides of neat cattle, sole and belt

except such as has been previously inspected and sealed by one of the
Jo^^e^oid*' nm^

inspectors of this state, or by some inspector lawfully appointed for that inspected,

purpose in some other of the United States, shall be sold for any pur- fg^f"qT?.^
^~'^'

pose whatsoever, within a place in which there is an inspector, until it

has been inspected, weighed, and sealed, by one of the inspectors of
such place.

Sect. 109. Whoever, within a place for which an inspector has been penalty,

appointed, buys or sells sole or belt leather not inspected as aforesaid, ^^39" 13^
^ ^~*'

shall forfeit one dollar for each side of leather so bought or sold. iss'i,' 217.'

Sect. 110. Whoever counterfeits, alters, or defaces, the inspector's for counter-

marks on a side of leather inspected, shall for each offence forfeit the k! sl^sTrial'-

sum of twenty-five dollars. ^^^^^ ^^'^^

Sect. 111. If a side of sole or belt leather, when dried in a merchant- when weight

able manner, so varies as to weigh five per cent, more or less than the
l^^^^

^^"^ ^^^

weight marked thereon by the inspector, he shall be subject to the pay-
23*
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R. S. 28, § 130.

it<5i, 2ir.

Appointnieut of
measurers of
upper leather.

ISll, 119, § 1.

Duty of meas-
urers.
1811, 119, §§ 2, 3.

Fees.
i8ll, 119, § 5.

Penalty for
couuterfeiting^
marks, Ac.
1841, 119, § 1.

Manufacturers
of boots, slioes,

&o., may stamp
their arfielos.

Suoli stamp a
warrants'.
11. S. 28,' s 131.

Penalty for
fraudulently
stainpiug^.

K. S. 28, j 132.

ment of the whole variation, at a fair valuation, to be recovered in an
action of tort by the party injured thereby.

Sect. 112. The mayor and aldermen or selectmen of any place, when
thereto requested by two or more citizens thereof, shall annually in April

appoint one or more persons as measurers of upper leather, who shall be

sworn.

Sect. 113. Each measurer shall furnish himself with proper racks or

measures, and suitable seals; shall, when requested, go to any place

within the city or town for which he is appointed measurer, and there

ascertain the number of square feet in each side of upper leatlier made
of the hides of neat cattle, bufihlo, or other animal, usually heretofore

sold by measure, except such as shall have been previously measured
and sealed by a measurer of some place in this state, or by some person

lawfully appointed for that purpose in another of the United States ; and
shall seal the same, impressing thereon his name and the name of the

place for which he is a measurer, at full length, and the measure thereof

in square feet, as low as a quarter.

Sect. 114. Every measurer shall be paid for measuring and sealing

each side of upjier leather the sum of one cent, which shall be paid by
the person who requests him to measure and seal the same.

Sect. 115. Whoever counterfeits, wilfully alters, or defaces, such

marks on any side of upper leather so measured, shall for each offence

forfeit the sum of twenty-five dollars.

Sect. 116. Each manufacturer of leather, or of boots, half boots,

shoes, pumps, sandals, slippers, or over-shoes, shall have the exclusive

right of stamping the articles by him manufactured, with the first letter

of his christian name, the whole of his surname at large, and the name
of the place of his abode ; and such stamping shall be considered as a

warranty that the article stamped is merchantable, made of good
materials, and well manufactured. Such articles shall not be considered

merchantable unless so stamped.

Sect. 117. Whoever fraudulently stamps, or aids and abets in fraud-

ulently stam])ing, either of the articles enumerated in the preceding

section, with the name or stamp of another person, shall be punished

either by fine not exceeding one hundred dollars, or imprisonment not

exceeding six months, or both.

Inspectors of
lime may be
chosen ; to be
sworn.
K. S. 28, § 133.

Casks of lime,
how branded.
U. S. 28, § 134.

Fees.
K. S. 28, § 135.

Quality of lime
and casks.
R. S. 28, § 130.

Description of

LIME AND LIME CASKS.

Sect. 118. Each city and town in which lime is manufactured, or

into which it is imported, may annually choose one or more inspectors

of lime ; who shall be sworn, and shall inspect all lime manufactured in

such place at the time when it is filled at the kiln, and all lime imi^orted

or sold therein.

Sect. 119. Every cask of lime so inspected shall be branded with the

word inspected, with the first letter of the christian name and the whole

of the surname of the inspector, and with the name of the place where

it is manufactured.
Sect. 120. The inspectors shall receive for the inspection and brand-

ing of each cask of such manufactured lime, four cents, to be paid by

the manufacturer or owner ; and for the inspection of each cask of lime

so imported or sold, the same sum, to be j^aid by the purchaser.

Sect. 121. No stone lime manufactured within this state shall be

sold, or exposed to sale, or shipped on board of a vessel, in casks, unless

it is well burnt and pure, in good and sufficient new casks, containing

either fifty or one hundred gallons each, made of well-seasoned heads

and staves, with ten good and sufficient hoops on each cask, well driven

and sufficientl}^ secured with nails or pins.

Sect. 122. When an inspection is demanded of lime manufactured
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in and imported from the state of Maine, the inspector shall require that casks for Maine

such lime be in casks manufactured from sound and well-seasoned lum- same rules, &e.,

her, with at least ten good hoops well driven and secured upon each cxccin as to size

cask; the staves of the cask shall be thirty inches in length and not less is4o, 237, §§ i, 2.

than half an inch in thickness ; the heads shall be not less than three-

fourths of an inch in thickness and shall be well crozed in ;
each cask

to be not less than twenty-six and one-half inches between the heads and

seventeen inches between the chimes, with a good and suitable bilge, and

made in a workmanlike manner ; and the same rules, regulations, restric-

tions, and liabilities except as to the size of the cask, shall apply to lime

imported from tlie state of Maine, as are provided respecting lime manu-

factured in this state.

Sect. 1*23. Whoever sells, exposes to sale, ships, or receives on board Penalty for sdi-

of a vessel, in casks, any hme manufactured within this state, or the "^l^^^^
^g^'''"

state of Maine, other than such as is contained in casks made according «• s. 2s, § isr.

to the provisions of the preceding sections, and having the aforesaid

marks or brands respectively, shall forfeit one dollar and fifty cents for

each cask sold, offered for sale, shipped, or received on board of a vessel

:

jvooided, that nothing contained in this chapter shall be construed to

restrain any person from retailing lime by the bushel, or other quantities

not in casks.

Sect. 124. If a cask of lime is sold, or exposed to sale, or put on Forfeitures.^^

board of a vessel, contrary to the provisions of this chapter, the same ^; |; nsfjgtb,

shall be forfeited, and an inspector may seize and libel the same. 21, &c.

Sect. 125. If, after a cask containing lime has been branded as afore- Penalty for

said, any person shifts the contents of such cask and puts therein other ten/g of cas°ks.

lime with intent to sell the same, he shall forfeit one dollar and fifty
^gf-ilg'^^^'-*-

cents for each cask of lime so shifted.

LUMBER, ORNAMEXTAL WOOD, AND SHIP TIMBER.

Sect. 126. A surveyor-general of lumber shall be appointed by the Surveyor-gen-

governor, with the advice and consent of the council, for a district to for'suffX^ami

consist of the county of Suffolk, the cities of Charlestown, Cambridge, viduity, how

and Roxbury, and the towns of Dorchester, Quincy, and Brighton, g^'v^ebond! &c.

He shall reside in the district, keep an office in Boston conveniently iso9, 221, §§ 1, 2.

located and accessible to the public, be sworn, give bond with sufficient

sureties to the treasurer of the commonwealth in the sum of two thou-

sand dollars for the faithful discharge of his duty, and hold his office

for three years, and until a successor is appointed and qualified, unless

sooner removed.
Sect. 127. He shall appoint a sufficient number of competent and to appoint

discreet deputy-surveyors, removable at his pleasure, and for whom he
''"^not to deal in

shall be responsible; they shall be citizens of the places for which they '"^^^^- „ „

are appointed, and be sworn and give bond to him foi'the faithful dis- '"" 'SS'-

charge of their duties. He shall apjioint one or more of them to survey

oak and other wood commonly used in ship-building, and one or more
to survey mahogany, cedar, and other ornamental wood and lumber.

No surveyor-general or deputy shall be a dealer in lumber of the kind

he is appointed to survey, or survey any lumber in which he has a pecu-

niary interest, directly or indirectly, or for any person or persons by
whom he is employed, by a salary or per diem allowance.

SiiCT. 128. All applications for suiweys shall be made to him. All to receive ap-

surveys made by his deputies and the order of their services, in rotation S^-ect surveys.

or otherwise, shall be under his directions, and he shall, by himself or

his deputies, survey and admeasure all lumber brought into the district

for sale, except lumber manufactured in this state, which shall also be
surveyed when a request is made therefor by purchaser or seller.

Sect. 129. He shall keep a record of all lumber surveyed by himself to keep record
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of surveys, fees,

&c.
185'.>, 2-^4, § 4.

to make annu-
al return to sec-

retary.
J 859, 224, §0.

Surveyors of
lumber iu cities,

appointment of.

R. S. 15, § .SS.

1858, 104, § 1.

duties of.

1858, 104, § 2.

Boards and
planks.
Soils and num-
bers.

1858, 164, § 3.

Joists and di-

nieusiou timber.
1858, 104, § 4.

Spruce, hem-
lock, juniijer,
southern pine,
&c.
1858, 1(H, § 5.

Ash, maple,&c.,

boards, ^e.
1858, 104, § 6.

or his deputies for any person or firm, and the amount of fees received

by each, and as often as once in three months, and when collected by
them, he shall be entitled to ten per cent, thereof The record shall be
at all times open to the inspection of any members of the city councils,

and to the selectmen, of the several cities and towns in the district.

Sect. 130. He shall annually on or before the fifteenth day of Octo-
ber, make a return to the secretary of the commonwealth, specifying

the amount and various kinds and qualities of all lumber surveyed in

the district during- the year ending on the thirtieth day of the preceding

month, by whom surveyed, and the amount of fees received by him ami
his deputies.

Sect. 131. Cities, except those situated in the district mentioned in

section one hundred and twenty-six, may fi'om time to time establish

such ordinances as they deem expedient, Avith suitable penalties, respect-

ing the appointment of surveyors of lumber therein.

Sect. 132. Surveyors of lumber in cities and towns, when requested

so to do by either the purchaser or seller, shall survey oak and other hard
wood commonly used in ship-building, mahogany, ash, and other orna-

mental wood, and all other lumber brought for sale into, or manuthctured
in, this state. But no surveyor shall survey lumber in which he has a
pecuniary interest.

Sect. 133. Of pine boards and planks, except southern pine, there

shall be six sorts. The first sort shall be denominated number one, and
include boards not less than one inch thick, square edged, free from rot,

shakes, and nearly free from knots and sap, except such boards and
planks as are not less than fifteen inches wicte and not more than one-

eighth waste, which shall be received as number one. The second sort

shall be denominated number two, and include boards not less than one
inch thick, and of which not less than seven-eighths is suitable for pinn-

ing and first class finish : provided, that such boards as are clear but
deficient in thickness as aforesaid, shall be received as number two. The
third sort shall be denominated number three, and include boards not

less than seven-eighths of an inch thick, and of which not less than
three-fourths is suitable for planing and second class finish. The fourth

sort shall be denominated number four, and include boai'ds not less than
seven-eighths of an inch thick, nearly free from rot and nearly square

edged, free from loose and large branch knots, and suitable for covering
buildings ; all Norway pine boards and planks shall be included in the

fourth, fifth and sixth sorts. The fifth sort shall be denominated num-
ber five, and include all boards and planks of every description not be-

ing within the other four denominations, except when one-third is

worthless, which boards and planks shall be denominated refuse.

Sect. 134. Of jjine joists and dimension timber there shall be throe

sorts. The first sort shall be denominated number one, and include all

joists and dimension timber that are sound and nearly square edged.

The second sort shall be denominated number two, and include all

other descri]>tions, except when one-third is worthless, which joists and
dimension timber shall be denominated refuse.

Sect. 135. Of spruce, hemlock, juniper, and southern pine, boards,

planks, sawed timber, and joists, there shall be three sorts. The first

sort shall be denominated number one, and include all boards, planks,

sawed timber, and joists, that are sound and nearly square edged. The
second sort shall be denominated number two, and include all other

descriptions, except when one-third is worthless, which boards, i^lanks,

sawed timber, and joists, shall be denominated I'cfuse.

Sect. 136. Ofash, maple, and other hard wood and ornamental boards,

planks, and joists, there shall be three sorts. The first sort shall be de-

nominated number one, and include all boards, planks, and joists, that

are free from rot, shakes, and bad knots. The second sort shall be
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denominated number two, and include all other descriptions, except when
one-third is worthless, which boards, planks, and joists, shall be denom-
inated refuse.

Sect. 137. Ofhewntimber, except mahogany and cedar, there shall be iie^vii timber,

three sorts. The first sort shall be denominated number one, and in- ^^^^^
''"'* ""™"

elude all timber that is sound and nearly square edged. The second is58, loi, § 7.

sort shall be denominated number two, and include timber of all other

descriptions, except [when] one-third is worthless, which timber shall

be denominated refuse.

Sect. 138. Of oak, juniper, and spruce knees, there shall be two oak, juniper,

sorts. The first sort shall be denominated number one, and include all
knoes^l""''^

sound knees of the following dimensions : ann or root one foot six inches lt^5s, io4, §8.

long, body of knee three feet long, working thickness four inches; arm
or root two feet and six inches long, body of knee three feet long, work-

ing thickness five inches ; arm or root two feet and nine inches long, body
of knee three feet and six inches long, working thickness six inches

;

arm or root three feet and three inches long, body of knee four feet and
six inches long, working thickness seven inches ; arm or root three feet

and six inches long, body of knee four feet and three inches long, work-

ing thickness eight inches ; arm or root three feet and nine inches long,

body of knee four feet and six inches long, working thickness nine

inches ; arm or root four feet long, body of knee five feet long, working

thickness ten inches and upwards. The second sort shall be denom-
inated refuse, and shall include all other descriptions of less dimensions

than those specified in the first denomination ; all knees shall have the

working thickness marked thereon, and on the first sort, the number
"o/?e" shall be marked.

Sect. 139. Of mahogany and cedar there shall be but one sort, and Mahogany and

it shall be the duty of the surveyors who are especially appointed to sur-
i^'g^'^igi, j 9.

vey mahogany and cedar, to number all the mahogany and cedar logs or

sticks contained in each lot or cargo in regular numerical order, and to

mark the number of each log or stick upon the same in legible charac-

ters. And the said surveyor shall, to the best of his ability, ascertain

the whole number of feet, board measure, in each and every log or stick,

and what quantity thereof is merchantable, and what is refuse. And
said surveyor shall thereupon issue a certificate or survey bill, of said

sur\'ey, in which shall be stated the number of each log or stick, and the

whole number of feet contained in the same, and specifying the number
of feet which is merchantable and refuse, respectively.

Sect. 140. Hewn timber, and round timber, used for masts and ship- Hewn and

building, shall be surveyed and sold as ton timber, at the rate of forty
bcr°'\yJiX^and

cubic feet to the ton : oak and other timber and planks commonly used Korway pine,

in ship-building, shall have the true contents marked thereon in cubic ' ' ^ '

feet or board measure, and in the first and second sorts, the numbers
" one " and " two " shall be marked thereon respectively. In the survey
of white and Norway pine boards, planks, joists, sawed timber, and di-

mensions, the contents of the same shall be truly marked thereon in legi-

ble numbers, and on the first, second, third, fourth, and fifth sort of
white and Norway pine boards, planks, and dimensions, the numbers
shall be marked respectively. All boards, planks, joists, sawed timber,

and dimension lumber, shall be received and sold according to the con-

tents thereof, as fixed and marked under the aforesaid regulations. In
the admeasurement of round timber, one-fourth of the girth shall be
taken for the side of the square.

Sect. 141. The fees for surveying and marking shall be paid by the Fees.

purchaser, as follows : for white, southern, and Norway pine, spruce, ^^^^' ^^' ^
^^'

hemlock, juniper, and white wood boards, planks, joists, sawed timber,

and dimension, twenty-four cents for every thousand feet board meas-
ure ; for southern pine flooring boards, thu-ty-four cents for every thou-

35
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Penalty on sur-
veyors for
fraud, neglect,
&c.
1858, 164, § 12.

on persons
selling without
survey.
1858, 104, § 13.

on person act-

ing as surveyor
without author-
ity.

1858, 164, § 14.

sand feet board measure ; for all kinds of pine, spruce, hemlock, and ju-

niper timber, twelve cents for every ton ; for oak and other hard wood,
twenty-four cents for every ton ; for knees commonly used in ship-build-

ing, three cents for each knee ; for ash, maple, and other hard wood and
ornamental boards, planks, and joists, forty cents for every thousand
feet board measure ; for Cuba, Saint Domingo, and other branch or hard

mahogany, one dollar for every thousand feet board measure ; and for

mahogany from the bay of Honduras, and for cedar, seventy-live cents

for every thousand feet board measure.

Sect. 14'2. If a surveyor is guilty of or connives at any fraud or de-

ceit, in the surveying, numbering, or marking, the contents of any kind

of wood or lumber, required by this chapter to be surveyed ; or if a sur-

veyor Avhen requested by the owner of lumber to survey the same
refuses, without good reason, to perform the duty, he shall forfeit for

each offence a sum not less than ten nor more than fifty dollars.

Sect. 143. Whoever sells or purchases any lumber or Avood herein

named, brought into this state for sale, which has not been surveyed,

numbered, and m_arked, according to the provisions hereof, shall forfeit

a sum equal to double the amount of fees for surveying the same.

Sect. 144. Whoever presumes to perform any of the duties of sur-

veyor of lumber, without authority, shall forfeit not less than fifty nor

more than two hundred dollars.

MARBLE.

City and town Sect. 145. The mayor and aldermen and selectmen of a city or

estabiish^ordi-^
town may establish such regulations, with suitable penalties, respecting

nances for sur- the appointment of a surveyor, and the survey and admeasurement of

1^1 ^o'.'^'^
'^ marble of every description, foreign or American, that is imported or

brought into such place for sale, as they from time to time deem expe-

dient.

.dLM

Aesayers of
ores, &c.,how
appointed.
1840, 123, § 1.

duties and
compensation
of.

1846, 123, § 2.

Inspectors of
milk, how ap-
pointed ; to bo
sworn, and give
notice.

1859, 200, §§ 1, 3.

to keep office,

books, &c.
may enter

stores, &c., and
take and ana-
lyze milk, &c.
1859, 206, §§ 1,

2,3.

METALS AND ORES.

Sect. 146. The governor with the advice and consent of the council

may appoint one or more suitable jDcrsons to be assayers of ores and
metals, who shall be sworn.

Sect. 147. Each assayer shall assay such ores and metals as may be

offered to liim for assay, and give a certificate thereof, for Avhich service

he shall be paid a reasonable compensation by the person procuring

such assay to be made.

MILK.

Sect. 148. The mayor and aldermen of cities shall, and the select-

men of towns may, annually appoint one or more persons to be inspect-

ors of milk for their respective places, who shall, before entering upon
the duties of their offices, be sworn. Each inspector shall giAC notice

of his appointment by publishing the same two weeks in a newspaper
published in his city or town, or if no newspaper is published therein,

by posting up such notice in two or more public places in such town.

Sect. 149. The inspectors shall keep an office and books for the pur-

pose of recording the names and ])laces of business of all persons

engaged in the sale of milk within their limits ; they may enter any

place where milk is stored or kept for sale, and all carriages used in the

conveyance of milk, and whenever they have reason to believe any milk

found therein is adulterated, they shall take specimens thereof and
cause the same to be analyzed, or otherwise satisfactorily tested, the result

of which they shall preserve as evidence, and shall prosecute for all

violations of the provisions of section one hundred and fifty-one. They
shall receive such compensation as the mayor and aldermen or select-

men determine.



Chap. 49.] inspection and sale— nails, oils. 275

Sect. 150. All measures, cans, or other vessels, used in the sale, or Measures to be

buying at Avholesale, of milk, shall be annually sealed by the sealer of isou^'
200, § 4.

weights and measures by wine measure ; and all cans so used shall be ^ee cii. 51.

marked by the sealer with figures showing the quantity Avhich they

hold.

Sect. 151. Whoever neglects to cause his name and place of busi- Penalty for ncg- )/li^n^:^(3u

ness to be recorded in the inspector's books, and his name legibly placed
ji':^/,!^" ^*(f

°'''^
'

uj)on all carriages used by him in the conveyance of milk, before enga- lor soiling- by

ging in the sale thereof, and whoever sells, or buys at wholesale, milk by seaiedriW^seii-

anv^ other measures, cans, or vessels than those sealed as before pro- i"? adulterated

.,1 -11 1 ^1 • -n^i 1 1 • T • milk, &c.
vided, or adulterates, by water or otherwise, milk to be sold in this state, i.^s'i, l'_',>.

or being recorded in the books of the inspector as a dealer in milk, con- i^|9) 200, §§ 2,

veys from place to place, or knowingly sells or causes to be sold adul- i^^cL.lii".

terated or unwholesome milk, shall forfeit twenty dollars for each offence.

And whoever offers for sale milk produced from cows fed upon the refuse

of breweries or distilleries, or any substance deleterious to the quality

of the milk, shall forfeit twenty-five dollars for the first, and fifty dollars

for every subsequent, offence.

NAILS.

Sect. 152. Wrought nails, cut nails, and brads of all sizes, man- Nails and brads,

uf^ictured within this state, shall be packed in strong and sufficient
aiuTpacked'"''"'^

casks made of seasoned timber, well hooped, not containing more than k. s. 28, §§ ig.".,

three hundred poimds each, and shall be well made and packed free from
^*^'

waste pieces of iron (unless refuse nails or brads) or any fraudulent mix-
ture increasing the weight.

Sect. 153. Every cask of wrought or cut nails or brads, shall be Casks, how
marked or branded on the head by the manuf^icturer, in plain, legible

J'ss^'^*^/!' § j

letters, with the initials of his christian name and the Avhole of his sur-

name, (or, if manufactured by a corporation or company, by the name
of such corporation or style of such company,) and the net weight of
its contents.

Sect. 154. If any cask, package, or quantity, of wrought or cut Forfeiture and

nails or brads, manufactured in this state and not so branded or marked,
\7"s'^'"'^' s in-

is oflfered for sale or is put on board of a vessel or carriage of convey-
'

ance to be carried out of this state, the same shall be forfeited; and the
manufacturer shall for each pound of refuse, scraps, or waste, which is

mixed Avith said nails or brads, forfeit one dollar.

Sect. 155. Whoever counterfeits a brand used or intended to be Penalty for

used for the purpose aforesaid, or destroys or alters a mark or impres-
i^raniV^slmEio-

sion made by another person's brand on a cask of wrought or cut nails contents of"

or brads, and causes a different impression by such counterfeit brand to Kfs!2sr§ loo.

be marked or impressed thereon, or shifts any such nails or brads from
one branded cask to another, and thereby avails himself of another
person's brand, shall forfeit the sum of twenty dollars.

Sect. 156. Whoever places on board a vessel or carriage of convey- forattempt-

ance any cask or other quantity of wrought or cut nails or brads manu-
jjjft of state

^""^^

factured in this commonwealth, which are apparently intended to be naiis not brand-

transported out of the same, and are not branded and marked as above k.'s!'28, §i6~.
provided and directed, shall forfeit a sum equal to the full value of such
nails or brads.

OILS.

Sect. 157. All descriptions of oils sold under the names of sperm, Puj-e sperma-
spermaceti, lamp, summer, fall, winter, and second winter oils, shall be ^\°% jggdeemed pure winter pressed or summer strained spermaceti oil.

•
• >

Sect. 158. Oils sold under the names aforesaid which are adulter- Penalty for

ated with whale, tight pressed, or any other oil of less value than pure k """^ffi^b.
spermaceti oil, shall be deemed whale oil, and the vendor shall be liable
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Penalty for sell-

ino- adulterated
oil as pure oil.

K. S. 28, § 171.

1852, 312.

Same subject.

B. S. 28, § 172.

Test.
K. S. 28, § 173.

to the purchaser for double the amount of the difference in vahie between
pure S2)ennaceti oil and Avhale oil, when the quantity sold exceeds five

gallons, and four times the difference when said quantity is less than five

gallons, unless the proportions of the respective oils of which the mix-
ture consists are disclosed to the purchaser in Avriting at the time of
sale; and when the quantity sold is less than five gallons, the vendor,
shall attach to the vessel in which it is delivered a label, upon which
shall be legibly written the names and proportions of the respective oils

composing such mixture.

Sect, 159. Whoever sells any oil or oils commonly known under
the names of sperm, spennaceti, lamp, summer, fall, winter, and second
Avinter oils, which have been adulterated from pure spei*maceti oil, by a

mixture of whale, tiglit ]>ressed, or other inferior oil, and does not, in the

manner prescribed in the preceding section, disclose to the purchaser
the proportion of the oils of which it consists, shall for each offence for-

feit the sum of fifty dollars, to be recovered in an action of tort by the

person suing for the same, and to his use.

Sect. 160. Oils sold under any of the names mentioned in the pre-

ceding section which have been mixed with tight pressed oil shall be
deemed tight pressed oil, and the vendor thereof, or of tight pressed oil

under any of the names aforesaid, shall be liable to the purchaser for

double the value of the difference between the first quality of sperma-
ceti oil and tight pressed oil, and to the penalties provided in tlie ])re-

ceding section ; unless at the time of sale the vendor discloses in writing
the mixture aforesaid, and, if not mixed, its quality.

Sect. 161. The test of pure spermaceti oil shall be
ometer.

Harris's ole-

Paper, how
packed and
marked.
K. S. 28, § 174.

Penalty for sell-

ing paper not
packed, &c.
li. S. 28, § 175.

1839, 135.

Forfeiture.
R. S. 28, § 176.

K. S. 118, §§20,
21.

PAPER.

Sect. 162. No paper, excepting paper of foreign manufacture, press
paper, bonnet paper, and paper usually sold by weight, shall be sold or
offered for sale, unless the same is packed in reams, half reams, or quar-
ter reams, each ream containing twenty quires, each half ream, ten
quires, each quarter ream, five quires, and each quire, twenty-four
sheets ; and unless on the face of each parcel there are stamped or
otherwise legibly marked the names of the manufiicturers, their place
of residence, and the words one ream^ half reayn, or quarter ream., as

the case may be : provided, that printing paper may be packed in ]>ar-

cels of two reams each, and shall be stamped or otherwise legibly

marked with tlie words two reams, and the names of the manufac-
turers, and their j)lace of residence.

Sect. 163. Whoever offers for sale or sells any paper contrary to the
provisions of the preceding section, or transports or causes to be trans-

ported out of this state, or puts on board of a vessel or carriage of con-
veyance, with intention to transport the same out of this state, any
pajter, contrary to said provisions, shall, for each ream, package, or par-
cel, so offered for sale, sold, or put on board of a vessel or carriage of
conveyance, forfeit the sum of four dollars.

Sect. 164. All such paper not packed, or not stamped, as aforesaid,

shall be forfeited to the use of any person who may seize and libel the
same.

Inspector-gen-
eral to give
bond.
R. S. 28, § 177.

to appoint
deputies, who
shall give
bonds, &c.
K. S. 28, § 178.

POT AXD PEARL ASHES.

Sect. 165, The inspector-general of pot and pearl ashes shall give
bond with sufficient sureties to the treasurer of the commonwealth in

the penal sum of five thousand dollars.

Sect. 166. He shall appoint deputy-inspectors in every seaport where
pot and pearl ashes are exported, and in such other places as he judges
necessary, who shall be sworn either before him or before a justice of
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the peace, and for whom he shall be answerable ; and he shall take bond
from each of them with sufficient sureties for the faithful discharge of

the duties of his office.

Sect. 167. Every cask in which pot or pearl ashes are packed for Casks for pot,

exportation shall be made of sound and well-seasoned oak or white ash quality and sizo

staves and heading, full bound, tAventy-nine inches in length, nineteen of-
_

^inches diameter in the head, and of such weight in proportion to its con- > '^

tents as will amount as near as may be to fourteen per cent, tare thereon.

Sect. 168. Every manufactui-er of pot and pearl ashes shall brand how branded,

each cask containing the same with the initial letters of his christian '
^

name and the whole of his surname, and Avith the name of the town
where they were manutactured, before the same are removed from the

manufactory, and shall forfeit one dollar for each cask so removed before

being so branded.

Sect. 169. No person shall ship any pot or pearl ashes for exporta- Ashes, how in-

tion before he has submitted the same to the examination of the inspect-
lorts*^ &c.

or or his deputy, who shall if necessary start them out of the casks K. s.28, §i8i.

and carefully inspect and sort them into three different sorts ; and put

each sort by itself in tight new casks, well hooped and coopered, which
the inspector shall distinguish by the words Jirst sort., second sort, or

third sort, with the words pot ashes, or jyearl ashes, as the case may be,

branded in plain, legible letters, together with the letters of his name,
the place of inspection, and the word Massachusetts at full length on
each cask : provided, that pot or pearl ashes which have been im])orted

into this state from any of the United States where laws exist for the

inspection of the same, may be exported without being reinspected in

this state, if they are accompanied by a certificate of inspection signed

by an insjioctor of the state Avhence they were imported, describing the

quality and weight thereof, and if the casks contaiiung them are branded
with the name of the state from which they were imported, and are in

all respects made conformably to law.

Sect. 170. The inspector, at the time of starting pot or pearl ashes Casks to be

for inspection, shall weigh the casks and mark the weight with a mark-
R"f.'2*s!'§ isg.

ing iron on each head.

Sect. 171. If an inspector of pot and pearl ashes iinreasonably refuses, penalty for un-

neglects, or delays, to make an inspection, for the space of three hours reasonable de-

after an application therefor, he shall for each offence forfeit five dollars, k. s. 28, § is*.

Sect. 172. The inspector-general shall annually in January make a inspector-gen-

return into the office of the secretary of the commonwealth, of the num- ",^8?
™^'^*^ "'

ber of casks of pot and jjearl ashes inspected by him and his deputies k. s. 28, § iro.

during the year preceding the first day of said January, specifying the

number under each brand and the weight of each quality.

Sect. 173. An inspector shall receive for inspecting, weighing, and Fees.

delivering to the owner an invoice or weight note under his hand of the ' ' '^

weight of each cask of pot or pearl ashes, six cents for every hundred
weight so inspected ; and the further sum of twelve cents for coopering

and nailing each cask and putting the same in shipping order, to be
paid by the purchaser.

Sect. 174. The inspector-general shall not receive from any deputy inspector's

more than seven and a half per cent, on the sum first mentioned in the ^/^g* fee^.*^^""

preceding section, nor any part of the sum allowed for cooperage. k. s. 28, § i83.

Sect. 175. Any inspector may enter on board of vessels lying in the inspectors may

harbor where he is authorized to make inspection, and if upon search he ^^^Mturlf''''''

discovers any cask of pot or pearl ashes not branded as before directed K-
|?j^^?|oo

in this chapter, the same shall be forfeited, and the inspector shall seize 21.
' ' ~

'

and libel the same.
Sect. 176. The master or commander of a vessel who receives on penalty for re-

board a cask of pot or pearl ashes not branded as aforesaid, shall forfeit
not 'bmnded!^

twenty dollars for each cask so received. b. s. 28, § iss.

24
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I'enalty for ob-
structi'ug-

search.
U. S. 28, § 180.

1830, 1.35.

for branding
falsely.

K. S. 28, § 100.

for shifting-

contents of
casks.
K. S. 28, § 191.

Sect. 177. If the mastei* or commanding officer of a vessel, or any
of his servants or seamen, obstructs or hinders the inspector in making
search as aforesaid, the person so offending shall for each offence forfeit

fifty dollars.

Sect. 178. Whoever, with intent to defraud, brands with the name
of another person a cask of pot or pearl ashes manutactured by himseltj

or brands such cask manufactured by another person with his own name,
or counterfeits a brand belonging to or proper to be used by an inspector,

or impresses or brands a cask with a brand of such inspector, or Avith a
counterfeited brand, shall for each offence forfeit two hundred dollars.

Sect. 179. Whoever empties a cask inspected and branded as is

required by this chapter, and puts in other pot or pearl ashes for sale or

exportation, without first cutting out the brand marks, shall for each cask

forfeit two hundred dollars.

POTATOES, ONION'S, ANT> SALT.

Potatoes, on-
ions, and salt;
weiglit ; meas-
urement.
Penalties.
K. S. 28, § 199.

1847, H.
185f), 271.

Sect. 180. In purchases and sales of potatoes, onions, or salt, the

standard weight of the bushel of potatoes shall be sixty pounds, of onions

fifty-two pounds, and of salt seventy pounds. In order to ascertain the

mean or true weight, the vendor shall weigh ten measures at least in

every hundred bushels, five measures at least in every fifty bushels, and
See chVsi, § 19. two measures at least in every less quantity than fifty bushels sold. And

every person who sells potatoes, onions, or salt, without ascertaining the

weight as aforesaid, shall for every bushel so sold, and in like proportion

for a greater or less quantity, forfeit the sum of two dollars to be recov-

ered in an action of tort to the sole use of any person who first prosecutes

therefor : jyrovided, that this section shall not extend to sales of such arti-

cles when the vendor and purchaser appoint a third person to measure
or ascertain the weight or quantity of the same or mutually agree

thereon, nor to such sales not exceeding ten bushels, where the purchaser

does not require the same to be weighed.

Cord wood,
dimensions of.

K. S. 28, § 200.

Penalty for sell-

ing wood, &c.,
not measured.
K. S. 28, § 201.

1839, 1.35.

7 Cush. 371.

Fees.
K. S. 28, § 202.

Wood, brought
by water, how
measured.
Towns may
make regula-
tions, &c.
K. S. 28, § 203.

WOOD, BARK, AND COAL.

Sect. 181. Cord wood exposed for sale shall be either four, three, or

two feet long, including half the kerf; and the wood, being well and close

laid together, shall measure in quantity equal to a cord of eight feet in

length, four in width, and four in height.

Sect. 182. If any fire wood or bark exposed to sale in a market, or

upon a cart or other vehicle, is offered for sale before the same has been
measured by a public measurer of wood and bark and a ticket thereof
signed by him delivered to the driver, certifying the quantity which the
load contains, the name of the driver, and the place in which he resides,

the driver and owner shall for each load thereof severally foiieit the sum
of five dollars.

Sect. 183. The measurers of wood and bark in any place shall be
entitled to such fees for their services as the mayor and aldermen or

selectmen shall establish ; and the fees shall in each case be paid to the
measurer by the driver, and shall be repaid by the purchaser.

Sect. 184. Cord wood brought by water into a place for sale and
landed, shall be measured by a public measurer ; and for that purpose
the wood shall be corded and jailed by itself in ranges, making up in

height what shall be wanting in length, and being so measured, a ticket

shall be given to the purchaser, Avho shall pay the stated fees for such
service. But cities and towns may establish ordinances and regulations

with suitable penalties, for the inspection, survey, admeasurement, and
sale, of wood, coal, and bark for fuel, brought into such places for sale,

and may also provide for the appointment of such surveyors, inspectors,

and other officers, and establish their fees of office.
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Sect. 185. Each wharfinger, carter, or driver, wlio conveys any fire- Carters to have

wood or bark from a wharf or landing ])lace, shall be furnished by the k';s!*28, § aw.
owner or seller with a ticket certifying the quantity wluch the load con- is39, i35.

tains and the name of the driver; and if firewood or bark is thus con-

veyed without such ticket accompanying the same, or if a driver refuses

to produce and show such ticket on demand to any sworn measurer, or

to give his consent to have the same measured, or if such ticket certifies

a greater quantity of wood or bark than the load contains, in the opinion

of the measurer after measuring the same, the driver and owner shall for

each load thereof forfeit the sum of five dollars. But nothing contained

in this chapter shall be construed to extend to a person wlio transports,

carts, or causes to be transported or carted, from a wharf or landing

place to his own dwelling house or store, cord wood or bark which he

has purchased on a wharf or landing place, or has landed thereon upon '

his own account.

Sect. 186. The city council of a city may establish ordinances and cities may rc^u-

regulations, with suitable penalties, for the inspection, survey, admeasure-
aJJd safe ofbark.

ment, and sale of bark for fuel or manufacturing purposes brought into i854, 30i.

said city for sale, whether the same is exposed for sale in ranges or upon
a cart or other vehicle ; and said city may provide for the appointment

of such surveyors, inspectors, and other officers, as may be necessary to

carry into effect said ordinances, and may establish their fees : provided^

that no j)enalty for any one violation shall exceed the sum of five

dollars.

Sect. 187. Anthracite, bituminous, or mineral coal when sold in certain coals to

quantities of five hundred pounds or more, excejjt by the cargo, shall be
^ei^^ut, 'except,

sold by weight, and two thousand pounds avoirdupois shall be the &c.°

standard for the ton by which the same shall be weighed and sold. ^^^""^ '^^'
^

^•

Sect. 188. The mayor and aldermen or selectmen of every place weighers who

where such coal is sold shall appoint one or more persons not engaged
foVe appointed

in the business of selling coal to be weighers of such coal, who shall be and sworn.

sworn, and be removable at the ])leasure of the board appointing them, "^ '
'ss> •

and shall receive such fees as may be ordered by the board, which shall

be paid by the seller.

Sect. 189. On or before the delivery of such coal the seller shall Seller to pro-

cause the same to be weighed by a sworn weigher of the place in which of wel^'ht.

the same is sold or delivered, and a certificate of the weight thereof isa3» i*=*'§ 2-

signed by the weigher shall be delivered to the buyer or his agent at

the time of the delivery of the coal.

Sect. 190. Whoever violates any provision of the three preceding Forfeiture, &c.

sections, shall for each offence forfeit thirty dollars.
^^'^' ^*^' ^^•

Sect. 191. In the sale of charcoal, the baskets, tubs, or vessels used Form and di-

in measuring the same, except as hereinafter provided, shall be of a cylin- "harcoai'^meas-

drical form and of the following dimensions in the inside thereof, to wit :
ures.

nineteen inches in diameter in every part and eighteen inches and one- "^ '

^'

tenth of an inch in depth, measured from the highest part of the bottom

thereof; each of which shall be deemed to be of the capacity of two
bushels, and shall be filled level full ; and every such vessel shall be

sealed by a sealer of the place in which the person using the same shall

usually reside or do business.

Sect. 192. Charcoal may be measured in boxes, bins, or cans, of the Dimensions of

following capacities, to wit : of five, ten, twenty, thirty, forty, or fifty
bi'nsror^an^.'^^'

bushels, such boxes, bins, or cans, being first lawfully sealed as aforesaid ;
is53, 305, §

•^.

and five thousand one hundred and thirty-two cubic inches shall be

deemed equal to two bushels, or the level basket, tub, or vessel, described

in the preceding section.

Sect. 193, Every vendor of charcoal, who has in his possession any renaity for

basket, tub, box, bin, vessel or measure of less dimensions than those jJfJaTnioasilres.

required by the two preceding sections, or not sealed as therein provided, is39, i:i.:>.
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1853, 305, § 3.

1859, 250, §§ 1, 2.

Persons to be
appointed to
seize illegal

measures, &c.,
and arrest with-
out warrant, &c.
1859, 260, §§ 1, 2.

Avitli intent to use the same or peiinit the same to be used for measuring
charcoal, sold or agreed to be sold, shall forfeit ten dollars for every such
measure in his possession. And every person who measures, in any such

basket, vessel, or measure, any charcoal sold or ofiered for sale, unless by
special agreement of the buyer and seller, shall forfeit a sum not exceed-

ing one dollar for every two bushels so measured or pretended to be
measured, and such basket, vessel, or measure shall be destroyed.

Sect. 194. The mayor and aldermen or selectmen of every place shall

appoint one or more suitable persons to seize all baskets, vessels, or

measures used or intended to be used for measuring charcoal, and not

conforming to the foregoing provisions ; and to arrest without warrant

any person having in his possession such baskets, vessels, or measures,

and take him and them before the proper tribunal for prosecution ; and
upon his being convicted or found guilty, such tribunal shall order said

baskets, vessels, and measures to be destroyed.

CHAPTER 50

OF SALES BY AUCTIONEERS, AND HAWKERS AND PEDLERS.

auctioneers.
Section

1. Auctioneers to be licensed by selectmen,

Ac, for one year. Fees for license. Li-

cense to be recorded.

2. If license is refused, application may be

made to county commissioners, &c.

3. Auctioneers to give bond.

4. to keep an account of sales.

5. Penalty for receiving; goods from minors,

&c.

6. Auctioneer may sell within his county, &c.

Penalty.

7. Forfeitures.

8. Tenants answerable if they permit unli-

censed sales in their premises.

9. Penalty for selling' without license.

10. Sales by sheriffs, executors, &c., not includ-

ed in this chapter.

11. Penalty for fraud or deceit.

12. Licenses in cities, &c. Penalty for selling

at places not authorized.

hawkers and pedlers.

13. Articles which may be sold by hawkers
and pedlers without license.

Section
1-1. Cities and towns may regulate such sales

by minors. Penalty.

Prohibited articles.

Secretary may grant licenses on certificate

of mayor, &c., for sale of goods not prohib-
ited.

17. Form and effect of license. Party may sell

on payment, &c.
Fees for license.

Residents paying taxes, &c., may be li-

censed witliout fee.

State licenses. County licenses.

Kccords of licenses.

Sums paid for licenses, how appropriated.

Licenses may be transferred.

Persons licensed, to post name, &c., on par-

cels or vehicles, and exhibit license on de-

mand, &c.

Licenses not to protect party, &c. Shall be
void, if, &c.

Penalty for counterfeiting, Ac, licensee,

and selling without license.

for unautliorized sales.

Hawkers, &c., licensed as auctioneers, not

to sell, &c.

15.

1(1.

18.

19.

20.

21.

22.

23.

24.

25.

20.

27.

28.

Auctioneers to
be licensed, &c.
R. S. 29, §§ 1,

2, 12.

If selectmen re-

fuse, county
commissioners
may license.

R. S. 29, § 3.

AUCTIONEERS.

Section 1. The mayor and aldermen and selectmen of any city or
town, by Avriting under their hands, may license one or more suitable

inhabitants of their respective cities and towns, to be auctioneers within
the same for the term of one year, and may receive to the use of the
city or town for each license the sum of two dollars. They shall record
every license in a book to be kept by them for that purpose.

Sect. 2. If on application made to them in writing they unreason-
ably refuse or neglect to license the ajiplicant, he may, after giving them
fourteen days' notice and bonds to pay all costs, apply to the county
commissioners, who, upon hearing the jiarties, may grant a Ucense.

Sect. 3. Each auctioneer shall, if required, give bonds, in a reason-
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able penalty with sufficient sureties to the treasurer of the city or toAvn ATictioncorc to

where he is licensed, with condition that he shall in all things conform
is57/^!i",'^§ i.

to the laws relating to auctions.

Sect. 4. Every auctioneer shall keep a fair and particular account to keep an ac-

of all goods and chattels sold by him, and of the persons from wdiom
k.^s.^"*, Ts^""

received, and to whom sold.

Sect. 5. An auctioneer who receives for sale by auction any goods penalty for re-

from a minor, knowing him to be such, or sells by auction any of his cciviny goods
-,

^ ,
"^

,
*^ from minors,

own goods before sunrise or after sunset, shall forfeit to the use of the &c.

town a sum not exceeding two hundred dollars for each offence. s^SilisT.'sos!

Sect. 6. An auctioneer may sell at public auction in any place within Auctioucor may
his county ; and when employed by others may sell real or personal

coljuiy
'&"

'"^

estate upon the premises where the same is situated in any place within i^-^r, 'sk.

the state. If an auctioneer sells by auction in any place where he is not ~' ' ^
*

authorized to sell, he shall forfeit fifty dollars.

Sect. 7. If a person sells or offers for sale by auction any goods or Forfeitures,

chattels in any city or town except as is provided in this chapter, the ^^" ^' ~^' ^
^'

same shall be forfeited to the use of the city or toAvn, and may be seized

by the mayor and aldermen or selectmen, and libelled according to the

provisions of chapter one hundred and fifty-three.

Sect. 8. The tenant or occupant of any house or store, having the Tenants an-

actual possession and control of the same, who knoAvingly permits a the^permit un-

person to sell real or personal estate by public auction in such house or liccnsofi sales in

store, or in any apartment or yard appurtenant to the same, contrary to k.^s. l""? lo"

the provisions of this chapter, shall forfeit a sum not exceeding five

hundred dollars.

Sect. 9. If a person, not licensed and qualified as an auctioneer, sells Penalty for seii-

or attempts to sell any real or personal estate by public auction, he shall couse.'*''*^"^

^'

for each offence forfeit a sum not exceeding five hundred dollars. K- s. 29, § ?.

Sect. 10. Nothing in the precedins; sections shall extend to sales Sales by sher-

made by sheriffs, deputy-sheriffs, coroners, constables, collectors of taxes, eluded "iu"tiiis"

executors, administrators, guardians, assignees of insolvent debtors, or chapter.

any other person required by law to sell real or personal estate. • • >
s

Sect. 11. Every auctioneer or other person who is guilty of fraud or Penalty for

deceit in relation to any sale by auction, shall for each offence forfeit a
i857,'^23'5,'§ -r'^'

sum not exceeding one thousand dollars.

Sect. 12. Licenses may be granted upon such conditions respecting Licenses in

the places of selling goods and chattels within a city or town as the R^'s^'oy^% 13

mayor and aldermen or selectmen deem expedient ; and if an auctioneer i4.

makes a sale by auction at a place not authorized by his license, he shall ' '
*' "

be liable to like penalties as if he had sold without a license.

HAWKERS AND PEDLERS.

Sect. 13. Any person may go about from toAvn to town, or from place Articles which

to place, or from dwelling-house to dwelling-house in the same town, ^^{i^H without
exposing to sale and selling fi'uits and provisions, live animals, brooms, license.

agricultural implements, fuel, newspapers, books, pamphlets, agricultural seeV'is', ^l.

products of the United States, and the products of his own labor or the

labor of his family.

Sect. 14. The city council of any city, and the inhabitants of any cities and

town, may authorize the mayor and aldermen or selectmen thereof to
u*i^e^guch^saifg

restrain the sale by minors of any goods, wares, or merchandise, the sale by minors,

of which is permitted in the preceding section, and while such authority ii^o%«, §2.

remains in force the mayor and aldermen and selectmen may make
rules restraining such sales by minors, or may grant licenses to minors to

make such sales upon such terms and conditions as they shall prescribe

;

but such restraints and licenses shall not remain in force beyond their

term of office. Whoever is guilty of a violation of the rules and regu-
24* 36
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Prohibited arti-

cles.

184<i, 244, § 2.

See §§ 17, 20, 25.

Secretary may
grant licenses
on certificate of
mayor, &c., for
sale of goofls
not prohibited.
iWd, 244, §§:5,r..

See §§ 18, 19, 20,

23, 25.

Form and effect

of license.

Party may sell

on payment,&c.
1846, 244, § 4.

See §§ 18, 19, 25.

Fees for license.

1846, 244, § 5.

See § 25.

Residents pay-
ing taxes, &c.,
may be licensed
without fee.

1851, 298, § 1.

See §§ 23, 25.

State licenses
County li-

censes.
1846, 244, § 7.

See §25.

Litions SO made, or sells any such articles Avitliout a license when the

same has been required, shall forfeit a sum not exceeding ten dollars for

each ofience.

Sect. 15. The sale of jewelry, wines, spirituous liquors, playing

cards, indigo, and feathers, in the manner specified in section thirteen,

is prohibited.

Sect. 16. The secretary of the commonwealth may grant a license

to go about exposing to sale and selling any goods, wares, or merchan-
dise, not prohibited in the preceding section, to any applicant Avho files

in his office a certificate signed by the mayor of a city or by a majority

of the selectmen of a toAvn, stating that to the best knowledge and be-

lief of such mayor or selectmen, the applicant therein named resides in

such city or town, is a citizen of the United States and of good repute

for morals and integrity. The mayor or selectmen before granting such

certificate shall require the ai^plicant to make oath that he is the person

named therein, that he is a resident of such city or town, and a citizen

of the United States ; Avhich oath shall be certified by a justice of the

peace, and accompany the certificate. Every license so granted shall

bear date the first day of January of the year in which it is granted, and
shall continue 4n force one year, and no longer.

Sect. 17. The secretary shall cause to be inserted in every license

the names of such cities and toAvns as the applicant selects, with the

sum to be paid to the respective treasurers thereof annexed, and shall

receive from the applicant one dollar for each city or town so inserted.

Every person so licensed may sell as aforesaid any goods, wares, and
merchandise, not pi'ohibited in section fifteen, in any city or town men-
tioned in his license, upon first paying the sum so required to the treas-

urer of such city or town, who shall certify on the face of the license the

sum so received.

Sect. 18. Every person licensed under the two preceding sections

shall pay to the treasurer of each city or town mentioned in his license,

the sums following: for every town containing not more than one
thousand inhabitants, according to the United States census next pre-

ceding the date of his license, three dollars ; for every town containing

more than one thousand and not more than two thousand inhabitants,

six dollars ; for CAery town containing more than two thousand and
not more than three thousand inhabitants, eight dollai-s ; for every
town containing more than three thousand and not more than four thou-

sand inhabitants, ten dollars ; and for every city and town containing

more than four thousand inhabitants, ten dollars, and one dollar for

every one thousand inhabitants over four thousand contained therein

;

but the sum so to be paid to a treasurer shall in no case exceed twenty-
five dollars.

Sect. 19. Any person resident, paying taxes upon his stock in trade,

and qualified to vote, in a city or town, may there expose to sale and
sell goods, wares, or merchandise, upon obtaining a license pursuant

to the })rovisions of sections sixteen and seventeen, and shall not be
required to pay to the treasurer of such city or town any sum therefor.

Sect. 20. The secretary, upon the conditions required in section six-

teen, may grant special state licenses, upon payment by the applicant of

one hundred dollars for each license ; and the person so licensed may
expose to sale any goods, wares, or merchandise, not prohibited, in any
city or toAvn. He may also grant as aforesaid, upon pajincnt by the

applicant of one dollar for each county mentioned therein, special county
licenses ; and the person so licensed may expose to sale, within such

counties, any tin, britannia, glass, or wooden wares, of the manufactures
of the United States, or any other goods, Avares, or merchandise, manu-
factured by himself or his employer, and not proliibited in section fifteen,

upon tendering to the treasurer of each county mentioned in said license,

respectively, the sums following: for Sufiblk, Essex, JVIiddlesex, and
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"Worcester, each four dollars ; for Norfolk, Berkshire, Hampden, Bristol,

and Plymouth, each three dollars ; for Franklin, Hampshire, and Barn-

stable, each two dollars ; for Nantucket, one dollar ; for the county of

Dukes County, one dollar. And the county treasurers, respectively, upon

the receipt of any sum, as aforesaid, shall certify the amount so received

on the face of the license.

Sect. 21. The secretary shall keep a record of all licenses granted, Records of u-

with the number of each, the name and residence of the persons licensed,
5|!t'if|44, § g.

the counties, cities, and towns, mentioned therein, of all special state See § 25.

licenses, and of all transfers of licenses. The treasurers of the counties,

cities, and towns, shall severally keep records of all licenses upon which

the sums provided hi this chapter have been paid, with the number
of each, the name and residence of the persons licensed, and the sums

received thereon, and all such records shall be open for public inspection.

S^CT. 22. All sums paid to the secretary under this chapter shall be Sums paid for

for the use of the state ; and all sums paid to the treasurer of a county, appropdited!

city, or town, shall be for the use of such county, city, or town.
se^eV'^'^^'

Sect. 23. A license granted under the provisions of section sixteen Licenses maybe
or nineteen may be transferred by the secretary, upon application there- transferred,

for and upon evidence furnished by the applicant like that required for see'§25!'^^*''^'

granting a license. The person to whom it is transferred shall thereafter

be liable in all respects as if he were the person originally licensed. No
person shall sell under such license except the person named therein or

in such transfer.

Sect. 24. Every person licensed to peddle as herein before provided persons ii-

shall post his name, residence, and the number of his Ucense, in a con- namef&c.fon*
s]>icuous manner upon his parcels or vehicle, and when such license is parcels or vein-

demanded of him by any mayor, alderman, selectman, town or city license' on^d&-^

treasurer or clerk, constable, police officer, or justice of the peace, shall "^"''.^^^'ig

forthwith exhibit it, and if he neglects or refuses so to do, shall be sub- ]85i^298l§2',

ject to the same penalty as if he had no license. So much of this chajiter ^'^^ ^
^^•

as relates to hawkers and pedlers, or a synopsis thereof^ shall be printed

on every license.

Sect. 25. No license to go about offering for sale or selling as afore- Licenses, when

said shall operate to defeat or bar a prosecution against the person
party*, &c?^*^^*

licensed, if it is proved that he exposed to sale any article except such shall be void, if,

as are permitted in section thirteen in any county, city, or town, where
f^^^ ^^ ..^

he was not licensed to sell, or in which he had not paid the sum men- 10.
'

tioned in his license ; but no person so licensed shall be required to make
payment to the treasurer of any county, city, or town, before he is pre-

pared to trade therein. The license of any person convicted of a viola-

tion of any provision of this or the ten preceding sections shall be void.

Sect. 26. Whoever counterfeits or forges a license, or has a counter- Penalty for

felted or forged license in his possession, with intent to utter or use the
i^c","iicenses^'

same as true, knowing it to be false or counterfeit, or attempts to sell and selling

under a license which has expired, or is forfeited, or which was not i84(i.*244/§*io!^*

gi-anted or has not been transferred to him, shall forfeit a sum not
exceeding one thousand dollars.

Sect. 27. Whoever goes from town to town, or from place to place, for nnauthor-

or from dwelling-house to dwelling-house, carrying for sale or exposing jy^^^ol^'^ij

to sale any goods, wares, or merchandise, or takes a residence in any
town for that purpose for a less term than one year, except as herein

before provided, shall forfeit a sum not exceeding two hundred dollars

for each offence.

Sect. 28. No hawker, pedler, or other itinerant trader, holding an Hawkers, &c.,

auctioneer's license, shall sell or expose for sale by public auction any
||o°„"prg '^^ot to'

goods, wares, or merchandise, in any other city or town than that from sell, &c.'

whose authorities such license was obtained; nor in any place in such 1^52,115, §2.

city or to^^Ti, except such as shall be expressly described or set forth in

said license.
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CHAPTER 51

OF WEIGHTS AND MEASURES.

Section
1. What weights, measures, and balances to

be authorized standards.

2. To be replaced when necessary, and marlied,

stamped, &c.

3. Treasurer to keep and furnish duplicates to

sworn deputy ; deputy to keep and use du-

plicates as standards.

4. to furnish towns with sets.

5. County, city, and town treasurers to pro-

vide for safe keeping-, &c.

6. Penalty on treasurers for neglect.

7. Treasurers to have standards proved. Pen-

alty.

8. Each town sealer to have set of standards.

9. Sealers accountable to towns for preserva-

tion of standards.

11.

12.

Section
10. Treasurers, deputies, and sealers, to have

seal. Form of.

Sealers annually to notify inhabitants, &c.,

to have weights, &e., proved,

to annually visit and prove platform, &c.,

not to remove standards, &c.

13. Penalty for neglect.

14. Fees of sealers.

15. Vibrating steelyards allowed to be used, if

sealed.

IG. Penalty for using unsealed weights, &c.

17. " Hundred weight " to be construed the net

hundred.

Rules for weighing. Penalty for violation.

AVho to be deemed public weighers.

Provisions respecting measures for salt and
grain.

18.

19.

What weights,
measures, and
balances to be
authorized
standards.
U. S. const,
art. 1, § 8.

1847, 242, §§ 1,2.
Resolves, 1847,
55.

To be replaced
when necessa-
ry, and marked,
stamped, &c.
R. S. 30, § 3.

Treasurer to
keep and fur-

nish duplicates
to deputy ; dep-
uty to use dupli-
cates as stan-
dards.
R. S. 30, § 4.

1847, 242, § 1.

to furnish
towns with

1848', 332, § 2.

1S50, 295.

Resolves, 1847,
55.

County, city,

and town treas-
urers to provide
for safe keep-
ing, &c.
R. S. 30, § 5.

1848, 332, §§ 2, 3.

Section" 1. The weights, measures, and balances, received fi-om the

United States and now in the treasury of the commonwealth, to wit,

one half bushel, one wine gallon, one wine quart, one wine pint, one
wine half pint, one yard measure ; a set of avoirdupois weights consist-

ing of fifty, twenty-five, twenty, ten, five, four, three, two, and one
pounds, and from eight ounces down to one drachm ; one set of troy

weights, from five thousand pennyweights down to half a grain, and
from one pound down to the ten-thousandth part of an ounce ; and
three sets of balances : also the measures caused to be made by the

treasurer and now in the treasury, to wit, one of eight quarts, one of

four quarts, one of two quarts, and one of one quart, dry measure, shall

be, remain, and be used, as the sole authorized public standards of

weights and measures.

Sect. 2. Such weights, measures, and balances, as may be procured
from time to time to replace those before mentioned, shall be preserved

in the same form and of the same dimensions, the denominations of the

weights and measures being marked and stamped thereon respectively,

and they shall be sealed with the seal which is kept for that purjDOse by
the treasurer.

Sect. 3. The treasurer shall keep the authorized public standard
weights, measures, and balances, in the treasury, in his care and custody.

He shall furnish duplicates thereof to a deputy appointed by him, who
shall be sworn and give bond for the faithful discharge of the duties of
his oflice. The duplicates shall be kept by the deputy and used by him
for sealing weights, measures, and balances, in like manner as the stan-

dards kept in the treasury may be used by the treasurer.

Sect. 4. The treasurer shall furnish to each town hereafter incor-

porated, at a cost not exceeding one hundred and fifty dollars, a com-
plete set of standard weights, measures, and balances, such as have
been furnished to other towns, made to conform as near as practicable

to the models caused to be made by the treasurer as town standards.

The expense of transportation shall be defrayed by the town.
Sect. 5. The several county, city, and town treasurers shall, at

the expense of their respective counties, cities, and towns, provide
therein, places for the safe and suitable keeping and preservation of the

weights, measures, and balances, furnished by the commonwealth, Avdiich

shall be used only as standards. They shall have the care and oversight

thereof; shall see that they are kept in good order and repair; and if

any portion of them are lost, destroyed, or irreparably damaged, shall at
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the expense of the county, city, or town, re^Dlace the same by similar

weights, measures, or balances.

Sect. 6. Each treasurer who neglects to provide a suitable place for Penalty on

keeping such weights, measures, and balances, or to keep them in good n7oie"t?"
^°'

order and repair, or Avho suffers any of them through his neglect to be islr, 332, §4,

lost, damaged, or destroyed, shall forfeit two hundred dollars to be
recovered by indictment.

Sect. 7. Each treasurer shall once at least in every ten years have Treasurers to

the standards in his custody, tried, adjusted, and sealed by the treasurer '"''^'p stan-

,. , , , 1 • T 1 1 ',. 1 1, 1 .1 (lards proved.
01 the commonwealth or his dejiuty ; the expense whereol shall be paid ivnaity.

by the respective counties, cities, and towns. Every treasurer Avho isislasajs!
neglects to have the standards under his charge so sealed, shall forfeit a
sum not exceeding fifty dollars.

Sect. 8. When a city or town votes to have more than one sealer of Each town seal-

weights and measures, the treasurer shall, at the expense thereof, pro- ^r to have set
^

T , ' T T • 1 1 • , n
' 1 Of Standards.

cure and preserve the necessary additional seals, weights, and measures, k. s. 3o, § u.

before specified ; so that each sealer may have a complete set of the same.
Sect. 9. Every sealer of weights and measures shall receive of the Sealers ac-

treasurer a set of the standards and seal, and shall give him a receipt towmffo? *pres-
therefor, expressing the condition in wdiich the same are ; and he shall ervation of

be accountable to the city or town for the due preservation of the same iif s^sof §'15.

in the like condition, until he redelivers them to the treasurer.

Sect. 10. The treasurer of the commonwealth and his deputy, the Trea8urers,dep-

county treasurers, and the city and town sealers, shall each keep a seal
eTs'^'to''hav'(f''^"

for their several uses. The seals of the treasurer and of his deputy shall seal

be the letters C. 31., those of county treasurers shall be the initial R?™3of§§3,4,
and final letters of their respective counties, followed by the letters ^'^-

^ ^
Co. ; those of city and town sealers, the name of their respective cities see § Is?

or towns, or such intelligible abbreviation thereof as the mayor and
aldermen or selectmen may prescribe.

Sect. 11. Every sealer of weights and measures shall annually in Scalers to noti-

May advertise in some newspaper, or post up notifications in different
&c'"to'iiav°*^'

parts of the city or town, for every inhabitant who uses weights and weights, &c.,

measures for the purpose of buying and selling, and for public weighers j'^^sfso, § le.

who have the same, to bring in their measures, weights, balances, scales, J,w,242, §5.

and beams, to be adjusted and sealed ; and he shall forthwith adjust
and seal all weights and measures brought to him for that purpose.

Sect. 12. The sealers of each city and town shall go annually to to visit and

every hay scale or platform balance wdiich cannot be readily removed, ^^''^ ^""^ ^''^^^'

and try, adjust, and seal, the same. No sealer, except for the purposes not to remove

of this section, shall cany his standards of weights, measures, 'or scales, rsl-flla'^j
^'''

from one place to another, for the purpose of adjusting others. See §13.'

Sect. 13. For every neglect of any duty prescribed in the three Penalty for neg-

preceding sections, the sealer shall forfeit a sum not exceeding twenty
i'^*'g g^ o

gj
dollars.

• •• 'S

Sect. 14. Each sealer of weights and measures, including the deputy Fees of sealers.

of the treasurer and county treasurers, shall receive a fee of three cents
i«-*"» 242, §§ 4, 6.

for every weight, measure, scale, beam, or balance, by him sealed, ex-
cept platform balances. For sealing each platform balance Aveighing
five thousand pounds and upwards, the sealer shall receive one dolkir,

and for each platform balance Aveighing less, fifty cents. Every sealer
shall also have a reasonable compensation for all repairs, alterations,

and adjustments, which it is necessary for him to make.
Sect. 15, The vibrating steelyards which have been heretofore Vibrating steei-

alloAved and used in this state, may continue to be used : provided, io heM^sedr^^
that each beam and the poises thereof shall be annually tried, ])roved, sealed.

and sealed, by a sealer of weights and measures, like other beams and
^^•^••'^*''§22.

weights.

Sect. 16. Whoever sells by any other weights, measures, scales. Penalty for



286 SHIPPING AND PILOTAGE. [Chap. 52.

usin^ unsealed
weights, ifec.

l.S4~, 242, §§ 5, 6.

1851, C8.

" Hundred
weight " to be
construed tlie

net luinrtred.

K. S. 30, § L'5.

Rules for
weighing.
Penalty for vio-
lation. Who to
be deemed pub-
lic weighers.
R. S. 30, §§ 20,

27.

Provisions re-

specting meas-
ures for salt

and grain.
R. S. 30, § 23.

See Ch. 44, §§ 03,

180.

beams, or balances, than those which have been sealed as before pro-

vided, shall forfeit a sum not exceeding twenty dollars for each oflence

;

and when by the custom of trade they are provided by the buyer, if he
purchases by any other weights, measures, scales, beams, or balances, he
shall be subject to a like penalty, to be recovered by an action of tort to

the use of the complainant.

Sect. 17, When commodities are sold by the hundred weight, it

shall be understood to mean the net weight of all packages fi-om one
to one hundred pounds avoirdupois ; and all contracts concerning
goods sold by weight shall be understood and construed accordingly.

Sect, 18, Every public weigher of 'goods or commodities shall

weigh the same according to the ]irovisions of the preceding section,

and make his certificate accordingly ; and for each refusal or neglect

he shall forfeit a sum not exceeding ten dollars. Every weigher of

goods a])]iointed by a city or town, and every Aveigher for hire or re-

ward, shall be deemed and taken to be a public weigher within the

provisions of this section.

Sect. 19. In every city and town in which section twenty-three of

chapter thirty of the Revised Statutes has been adopted according to

the provisions thereof, or in which the provisions of this section shall

be accepted by the city council of the city, or by the inhabitants of the

town at a legal meeting, every measure by which salt or grain is sold,

in addition to being conformable in capacity and diameter to the pub-
lic standards, shall have a bar of iron across the middle thereof at the

top, to be apj^roved by a sealer of weights and measures, and a bar
or standard of iron from the centre of the first mentioned bar to the

centre of the bottom of the measure, to be approved in like manner

;

and every such measure shall be filled by shovelling such salt or grain

into the same, and the striking thereof shall always be lengthwise of

the first described bar. And whoever sells or exposes to sale any salt

or grain in any other measure, or fills or strikes such measure in any
other manner than is provided in this section, shall foiieit fifty cents

for every bushel of salt or grain so measured, filled, or stricken : 2^ro-

vided, that salt may be measured from vessels in such measures as are

used by the government of the United States, and that nothing con-

tained in this section shall prevent the measuring of salt in tubs, or any
proportional parts of hogsheads, without bars, as may be determined by
any city or town.

CHAPTER 52.

OF SHIPPING AND PILOTAGE.

pilots and pilotage.
Section

1. Commissioners of pilots. Appointment,
tenure of office, and removal of.

2. to grant commissions as port and bay
pilots.

3. Duties, &c., of bay pilots. Fees.

4. Pilots not to interfere upon each other's

limits.

5. within limits, &c., to take charge of all

vessels, except, &c.
6. Vessels inward bound, except, &c., to pay

fees to first pilot, &c.
7. Lien for fees.

8. to give bond.

9. Surety on bond may terminate liability,

&c.

Section
10. Persons without pilot commissions not to

exercise duties.

11. Commissioners to keep an office, register

complaints, &c.
12. Pilots to render accounts. Penalty.

13. Commissioners to make, amend, and pub-

lish, regulations.

14. to keep record.

15. Vessels of two hundred tons and under to

pay half pilotage.

16. Vessels exempt.
17. Pilotage of vessels taking steam towage.

SHIP OWNERS, mariners, AND CHARTERERS.

18. Ship owners, how far answerable for em-
bezzlement, loss, &c.
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Section
19. Contribution for embezzlement, loss, &c.,

in certain cases.

20. Charterer, to be deemed the owner, in case,

&c.

21. Preceding provisions not to afTect other

remedies.

22. Boarding certain vessels without leave.

Penalty.

23. Persisting when forbidden, &e. Penalty.

24. Enticing crew to leave, &c. Penalty.

25. persons to leave who have received ad-

vancements.

26. Seamen exempt from arrest for debt to

landlord, &c.

27. Penalties, how recovered. Arrest.

28. Harbor limits.

29. Word " vessel " construed.

VESSELS AND BOATS TR.4.NSPOETIXG STONE,
&C.

Section
30. Weighers of lighters, &c., to be appointed

by selectmen, &c.

31. Lighters, &c., to be marked.
i'i. Duty of weighers.

33. Deduction, when may be made, &c.

34. Persons on board, where to keep while

marks are being taken.

35. Marks, to be annually examined.
3(). Fees.

37. Penalty for neglecting to have lighters

weighed.
38. Penalty for falsely placing marks, &c.

39. Cities, &c., may establish ordinances, &c.,

respecting weighing, &c., lighters, &c., em-
ployed in transporting stone, &c.

PILOTS AKD PILOTAGE.

Section 1. There shall be appointed by the governor with the commissioners

advice and consent of the council, three persons to be commissioners °q|jj'|°*p^4.
^P"

of pilots, who shall hold their offices for the term of three years unless urc of office, and

sooner removed by the governor and council. The commissioners now ^^55°^^'! °/i.

in office shall, unless so removed, hold their offices according to the

tenor of their respective commissions. When a vacancy occurs, a new
appointment shall be made for the full term.

Sect. 2. The commissioners shall grant commissions as pilots in to grant com-

and for the several ports or harbors, to such number of competent and
^'^t and bav

trustworthy persons as they may deem necessary ; and general com- pilots.

niis.sions as bay pilots, to all port pilots who may on examination prove I'^^S' '^'-i' § 2-

competent to serve as such, for any two or more ports within the state.

Tliey may also grant to not more than ten persons who are not ])ort

pilots, and who upon examination jirove competent for the service,

general commissions as bay pilots, with authority to pilot vessels into

the ports with which they are fimiliar.

Sect. 3. General or bay pilots may take charge of vessels boarded Duties, &c., of

by them outside of the Hues established as the limits of the peculiar 5^^^"^°*^"

pilotage ground of the several ports, and pilot such vessels into their isoo. 421, § 2.

port of destination, if included within their commission ; and no other
pilot subsequently boarding such vessel shall have the right to interfere

or claim any part of the pilotage fees therefor. If the port of destina-

tion of such vessel is not included within the commission of the pilot

first boarding her, any pilot subsequently boarding her, and within
whose commission her port of destination is included, may take charge
of such vessel, and carry her into port, and in such case the pilotage

fees shall be divided between the two pilots pro rata, according to the
distances passed under the charge of each, to be adjusted in case of dis-

pute by the decision of the commissioners or either of them ; but the

l)il()t first boarding the vessel shall receive not less than five dollars.

Sect. 4. No pilot shall interfere with the regular port pilots within piiots not to in-

the lines established as the limits of the peculiar pilotage ground of any
*ag]^'"°t{JPr'8

port, by boarding a vessel within said hues, if a pilot of said port is at Umits.

the time out in the waters of said port, and in sight. But if no pilot l^iet'hl''
of the })ort is so out and in sight, a general or bay pilot commissioned 1 Gray, 257.

for the port may take charge of any vessel within said lines, pilot her
into port, and receive the usual fees therefor. If in such case the ves-
sel is subsequently boarded by a regidar pilot of the port, the general
pilot first boarding her shall receive jyro rata pilotage, not less in

amount than five dollars, as provided in the preceding section.

Sect. 5. Every pilot shall, within the limits of his commission, and &J"to'fak™"^'
according to the provisions of the two preceding sections, take charge charge of au
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vesels except,
&c.
R. S.32, §§7,12.
1841, 45, § 1.

1847, 279, §4.

Vessels inward
bound, except,
&o., to pay fees
to first pilot,

&c.
J^. S.32, §§7, 12.

1841, 4.3, § 1.

1847, 270, § 4.

Lien for fees.

to give bond.
1855, 421, § a.

Surety on bond
may terminate
liability, &c.
K. S. 32, § 18.

1814, 108.

Persons with-
out pilot com-
missions not to
exercise duties.

1857, 221, §4.
5 Met. 412.

Commissioners
to keep an of-

fice, rewistor
complaints, &c.
1855, 421, §4.

Pilots to render
accounts. Pen-
alty.

1865, 421, §5.

Commissioners
to make, amend,
and publish reg-
ulations.
U. S. 32, §§ 13,

24.

of all vessels, except fishing vessels other than whaling vessels, single-

decked vessels of not more than three hundred and fifty tons sailing

under a coasting license, vessels sailing from one port in the state to

another, and not in com])letion of a voyage from a place out of the

state, and passenger steam vessels regulated by United States laws, and
carrying a United States ]>ilot.

Sect. 6. Every vessel inward bound, other than those included in

the exception in the preceding section, and excepting also vessels of

not more than two hundred tons and those drawing less than seven

feet of water, shall pay to the first pilot offering his services and com-
missioned for her port of destination, tlie regular pilotage fee. But
vessels of not more than two hundred tons, not taking a pilot, shall pay
only half pilotage fees, and those drawing less than seven feet of water

and not taking a pilot, shall be wholly exempt therefrom.

Sect. 7. Every pilot shall have a lien for his pilotage fees, for the

space of sixty days, upon the hull and ajij^urtenances of any vessel

liable to him therefor.

Sect. 8. No person shall receive a commission or exercise the office

of a pilot, until he has given to the treasurer of the commonwealth a

bond with sureties satisfactory to the commissioners, in the penal sum
of one thousand dollars, for the faithful performance of all the duties

required by law of a pilot.

Sect. 9. A surety on a pilot's bond may, at the end of any year,

terminate his liability thereon for the future acts of the pilot, by giving

to the treasurer and the commissioners at least thirty days' notice of his

determination ; and the commissioners shall thereupon immediately
notify the pilot, and require hiin to procure a new surety, under penalty

of forfeiting his commission at the end of the year. And if at any time

a pilot's bond appears to the commissioners insufficient, they may re-

quire him, under a like penalty, to furnish a new bond.

Sect. 10. Whoever, not holding a commission as a pilot, (except

persons employed on board of the vessel for the voyage,) exercises the

duties of a pilot on board of any vessel within the Avaters of this state,

when a commissioned j^ilot offers his services, or can be obtained at a

reasonable time, shall forfeit not less than twenty and not more than

fifty dollars, whether the vessel is liable to compulsory pilotage or not.

Sect. 11. The commissioners of pilots shall keep an office open at

all times to receive, consider, and register in a book kept for the pur-

pose, complaints by and against pilots, and shall examine the evidence

concerning the same. If a pilot is guilty of an act whereby the condi-

tion of his bond is broken, the commissioners shall make complaint

thereof to the treasurer, who shall cause a suit to be forthwith com-
menced and security to be taken for the benefit of all persons who have
suffered by the misconduct or negUgence of such pilot, and like proceed-

ings shall be had as in suits on sheriff''s bonds.

Sect. 12. Each pilot shall once in every three months render to the

commissioners an account of all vessels piloted and of all money
received by him, or by any person for him, for pilotage, and pay to the

commissioners six per cent, on the amount thereof, Avhich shall be in full

for their official services, and for the expenses of tlie office ; and pilots

may add six per cent, to the rates established by law at the time when
they perform the service of piloting any vessel, and collect the same in

like manner as they are authorized to collect the pilotage fees. If a

pilot makes a fiilse return of moneys so received, he shall forfeit a sum
not exceeding fifty dollars.

Sect. 13. The commissioners may from time to time make rules and
regulations concerning pilots and pilotage, establishing the port and
harbor lines of the several ports and harbors, and the limits within which

vessels shall be exempt from compulsory pilotage, and fixing the rates
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of pilotage, which shall be in proportion to a vessel's draught of water. 1847, 279, § 2.

Such rules and regulations, after being approved by the governor and 1*55,421, §0.

council, and published one week in one of the newspapers printed in the

city or county to which they apply, shall be in full force. All existing

rules and regulations not inconsistent herewith, shall continue in force

until altered, amended, or repealed, as above provided. The commis-
sioners shall, at least twice a year, at their own expense, publish all the

regulations in force concerning the pilotage of the state ; and shall cause

the regulations and laws concerning pilots and pilotage to be observed
and executed.

Sect. 14. They shall keep a record of all their official acts, and annu- commissioners

ally on or before the fifteenth day of October shall make a report to the
i°5'5*'4? w'^2'''^-

secretary of the commonwealth of their proceedings for the year ending 1857U0.'

on the last day of the preceding month. ^^^' '^^'

Sect. 15. Vessels of two hundred tons and under, sailing under a Vessels of 200

register in any of the navigable waters or ports of the state, shall be to^p^y'iL-af p^'

held to pay only one-half of the rates of pilotage to which vessels of lotage.
• •

10 1857 2*^1 S

1

that class are at the time liable. > ~ >
s •

Sect. 16. No single-decked vessel of three hundred and fifty tons vessels ex-

and under sailing under a coasting license, shall be liable to pay com- i^?*22i, § 2.

pulsory pilotage for any navigable waters or ports of this state ; but if

the services of a commissioned pilot are voluntarily requested or

accepted for the conduct of such vessel, they shall be paid for at the

rates and in the manner prescribed by the regulations of the pilot com-
missioners.

Sect. 17. Vessels taking steam towage into or out of a port or har- Piiotag-e of ves-

bor of this state, by direction of the owner or master, shall pay full pilot- gt'am tov^e
age; but when steam towage is taken by request of the pilot, the vessel 1857, 221, §x

shall be liable to pay only seventy-five per cent, of the rates of j^ilotage

to which such vessels would otherwise be liable.

SHIP OWNERS, MARIXERS, AND CHARTERERS.

Sect. 18. No ship owner shall be answerable, beyond the amount of Ship owners,

his interest in the ship and fi-eight, for any embezzlement, loss, or destruc- aWe fortmbez^
tion, by the master or mariners, of goods, wares, or merchandise, or any

^l*^"^*^"*' f^-
property put on board of his ship or vessel, nor for any act, matter, or 11 Mass'. 99.'

thing, damage, or forfeiture, done, occasioned, or incurred, by the master
or mariners, without his privity or knowledge.

Sect. 19. If such embezzlement, loss, or destruction, is suffered by contribution .

several freighters or owners of goods, wares, or merchandise, or any for embezzle.

1 1 Till i/^ii- Hiont, loss, &c.,

property whatever, on the same voyage, and the whole value 01 the ship in certain cases.

or vessel and her freight for the voyage, is not sufficient to make com- ^-S-^^, §2.

pensation to each of them, they shall receive compensation from the
OT\mer of the ship, in proportion to their respective losses ; and for that
purpose, the fi-eighters and owners of property, and the owners of the
ship or vessel or any of them, may prosecute a suit in equity for a dis-

covery of the amount of the loss or damage, and of the value of the
ship and freight, and for the equal distribution and payment of the sum
for which the owners of the ship may be liable, among the parties enti-

tled to the same.
Sect. 20. The charterer of a vessel, if he na^ngates such vessel at Charterer to be

his own expense, shall be deemed the owner within the meaning of the ^l"""^^
owner,

two preceding sections. K- s. 32, § 3.

Sect. 21. Nothing contained in the preceding sections, shall take Preceding- pro-

away or affect the remedy to which a party is entitled against the mas- Iffi^^other
*°

ter or mariners, on account of the embezzlement, loss, or destruction, of reniedies.

goods, wares, or merchandise, or any property, on board of a ship or
^' -^^'S*-

vessel, or on account of fraud or malversation of such master or mariners.
25 37
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Boarding' cer-

tain vessels
without leave.
Penalty.
185r, 139, §§ 1, 3.

Persisting'
when forbid-
den, &c.
Penalty.
1857, 139, §§ 2, 3.

Enticing crew
to leave, &c.
Penalty.
1S57, 139, § 4.

persons to
leave who have
received ad-
vancements.
1857, 139, § 5.

Seamen exempt
from arrest for
debt to land-
lord, &c.
1859, 235.

Penalties, how
recovered. Ar-

1857", 139, § 6.

Harbor limits.

1857, 139, § 7.

8 Met. 3:^9.

9 Met. 371.

Cush. 3(JS.

Word " vessel

"

construed.
1857, 139, § 7.

Sect. 22, Any person except a pilot or public oiRcer, who boards or

attempts to board a vessel arriving in Boston Harbor, Salem Harbor,

Fall River Harbor, or the harbor of New Bedford and Fairhaveu, before

such vessel has been made fast to the wharf, without obtaining leave

from the master or person having charge of such vessel, or leave in

Avriting from her owners or agent, shall forfeit a sum not exceeding fifty

dollars for each offence.

Sect. 23. Whoever without such leave, and without authority of

law, boards a vessel in either of said harbors after having been ordered

not to do so by a person having charge of such vessel at the time, or

having boarded such vessel refuses or neglects to leave her when ordered

so to do by the person having charge of such vessel, shall forfeit a sum
not exceeding fifty dollars.

Sect. 24. Whoever entices or persuades, or attempts to entice or

persuade, any member of the crew of a vessel arriving in, or about to

sail from, either of said harbors, to leave or desert said vessel before the

expiration of liis term of service therein, shall forfeit a sum not exceed-

ing fifty dollars for each oflfence.

Sect. 25. Whoever knowingly and wilfully persuades or aids any
person who has shipped on a voyage fi-om a port in this state, and
received advanced wages therefor, wilfully to neglect to proceed on such

voyage, shall forfeit a sum not exceeding one hundred dollars.

Sect. 26. No seaman or mariner who has shipped for, or entered

into contract for a voyage, from any port in this commonwealth, shall

be liable to arrest on mesne process on account of a debt or obligation to

any landlord or boarding-house keej^er ; nor shall such landlord or board-

ing-house keeper detain, or have a lien upon the wearing apparel or

other property of such seaman or mariner, or hinder, obstruct, or delay

him in the performance of said contract of shipment, under a penalty of

not exceeding two hundred dollars.

Sect, 27, When either of the oiFences mentioned in the five preced-

ing sections is committed in Boston or Boston Harbor, the penalty may
be recovered by complaint in the police court of Boston ; when in Salem
or Salem Harbor, in the police court of Salem ; when in Fall River or

Fall Ri\-er Harbor, in the police court of Fall River; when in New
Bedford or Fairhaven, or in the harbor of New Bedford and Fairhaven,

in the police court of New Bedford. Whoever commits any such ofience

may be arrested without waiTant by any officer qualified to serve crim-

inal process in the city where the offence may be tried: provided, he

shall be forthwith brought before the court.

Sect, 28, For the purposes of the six preceding sections, the outer

limits of Boston Harbor, for vessels bound thereto, shall be a line drawn
fi'om Harding's Rock to the Outer Graves, and fi-om thence to Nahant
Head, and said harbor shall include the shores of Chelsea and Charles-

town ; the outer limits of Salem Harbor, for vessels bound thereto, shall

be the chops of said harbor ; the harbor of Fall River shall include the

waters of Taunton Great River and Mount Hope Bay, from the south

line of the town of Freetown to Rhode Island State line, including the

shores of Somerset ; and the harbors of New Bedford and Fairhaven

shall be considered one harbor, the outer limits of which, for vessels

bound thereto, shall be the outer limits of Buzzard's Bay,

Sect, 29, The word vessel in the seven preceding sections shall

include vessels pi'opelled by steam.

Weighers of
lighters, &c.
E. S. 31, § 1.

11 Met. 59.

See §39.

VESSELS AND BOATS TRANSPORTING STONE, &C.

Sect, 30. The mayor and aldermen and selectmen of cities and
towns where lighters or other vessels are employed in transporting

stones, gravel, or sand, shall annually in March or April appoint one or

more weighers of vessels, who shall be sworn.
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Sect. 31. Every lighter or other vessel employed in transporting Lighters, &c.,

stone sold by Aveight, or gra-\-el, or sand, shall be marked on the stem ^ g si^''?^'*'

and stern post, nearly level with the bend of the vessel, with stationary

marks of bar iron, not less than six inches in length, and two and a half
inches in breadth, fastened with two good and sufhcient iron bolts driven
through said stem and stern post and riveted into said bar iron,

fi-om which all other marks shall take their distance in feet, inches, and
parts of inches, as the distance may require, from the lower edge of the
stationary marks to the lower edge of the other marks ; which marks
shall be as follows : light-water marks, not less than four inches in length
and one inch and a half in breadth ; and every four tons above said light-

water marks, legibly cut, or cast, in figures of 4, <S, 12, 16, 20, and so
forth, up to the full capacity of the vessel. Said figures shall express
the weight which such vessel is capable of carrying when the lower part
of the respective numbers afoi'esaid shall touch the water ; and all the
marks shall be of good and sufticient lead or copper, fastened on the
stem and stern post of each vessel with suificient nails not less than one
inch in length.

Sect. 32. Each weigher, when thereto requested, shall furnish the Duty of weigh-

requisite marks and nails, and shall cause lighters and other vessels to ^*g gj .3
be weighed and marked in conformity with the provisions of the pre-

ceding section ; and during the time of weighing and marking them,
all persons employed on board shall be stationed between the bulk head
and the fore chains. He shall keep a correct account of the distance
of each mark below the stationary marks, in feet, inches, and parts of
inches, in a book provided for that purpose, and give a certificate thereof
expressing the distance, to the master of every such vessel.

Sect. 33. In taking the tonnage of everv such vessel, a deduction Deduction,

may be made of one ton, for every inch that the light-Avater marks may ^^^ ™^^ °^

be under water, after such vessel has discharged her loading. JK- s. 31, §4.

Sect. 34. Every person on board of such vessel, who does not keep Persons on

within the bounds of the bulk head and fore chains during the time of keep^'whne'^^
*°

taking her marks, or while any weigher is employed in weighing or marks are be-

marking, unless in case of absolute necessity, shall forfeit a sum not ex- rFs*f3r"§ 5.

ceeding twenty dollars for each offence.

Sect. 35. Such vessels shall have their marks examined annually in Marks to be an-

June, by a sworn weigher, and if the marks agree with their former cer- f,"ed!^
exam-

tificates, he shall certify the same accordingly. Otherwise he shall keep R- s. 31, § 6.

such certificates in his possession, to be used as evidence against the ^^ ^^^' ^^'

master or owner of such vessel in any prosecution under the provisions
of this chapter, and such vessel shall be weighed again.

Sect. 36. Each weigher shall receive from the owner or master of a Fees,

vessel weighed and marked, twenty cents for every ton of such vessel, ^' ^' ^^' ^ ^*

and four dollars for furnishing marks, nails, and other necessary articles,

fastening the same, and giA'ing the certificate. For the services requu-ed
by the preceding section, he shall receive one dollar and fifty cents.

Sect. 37. Every owner or master of any such vessel who neglects to Penalty for neg-

haye the same weighed, marked, and examined, according to the pro- jf.J^ht'efs^wei'X
visions of this chapter, or who removes any marks, or alters his certifi- el.

cate, shall forfeit a sum not exceeding three hundred dollars for each '
*

offence.

Sect. 38. Every weigher who places any such mark contrary to the Penalty for

provisions of this chapter, or who gives a false certificate, shall forfeit a .nirks, &c""°
sum not exceeding three hundred dollars for each offence. R- s. 31, §9.

Sect. 39. Any city or town may establish ordinances respecting Cities, &c., may
marking and weighing of lighters and other vessels employed in trans- nances^&c.frc-
|)orting stones, gravel, sand, or other ballast ; the inspection and weigh- spocting- weii^h-

iug of such ballast within the city or town, and the appointment and ["f; Ic.',' em-'^"

compensation of weighers, markers, inspectors, and other officers, neces- i'i"Wti j'u trans-
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porting; stone.

&c.
saiy to carry the same into effect ; and may affix penalties for breaches

1848, 308, §§ 1, 2. thereof, not exceeding those mentioned in sections thirty-four, thirty-

seven, and thirty-eight ; which ordinances, so far as they extend, shall

regulate the subject matter thereof within the limits of the city or town.

CHAPTER 53.

OF MONEY, BONDS, BILLS OF EXCHANGE, AND PROMISSORY NOTES.

money of account.
Section

1. The money of account of this state.

2. All accounts to be reduced to legal money
of account, in suits.

INTEREST of MONEY.

3. Rate of Interest to be six per cent.

4. Contracts not avoided by usury, but de-

fendant to forfeit threefold interest aud
costs.

5. Party paying usury may recover threefold

the sum paid.

BONDS.

6. Bonds of corporations negotiable.

BILLS OF EXCHANGE AND PROMISSORY NOTES.

7. Payment and protest of bills, &c., maturing
on Fast, Christmas day, &c.

Section
8. Wlieu demand must be made, &c.,to charge

indorsers of notes on demand.
9. Liability of iudorsers of notes payable on.

demauil.

10. Deleuce to suits on notes payable on de-

maud.
11. Damages on bills payable beyond limits of

of United States, except, &c.

12. on bills payable beyond Cape of Good
Hope, &c.

13. on bills payable without this state, but
withiu the United Stafes.

14. on bills payable within this state.

15. Days of grace allowed on bills, &c.

16. not when payable on demand.

The money of
account.
R. S. 35, §5.

All accounts to
be reduced to
legal money.
R. S. 35, §0

MOXEY OF ACCOUNT.

Sect. 1. The money of account of this commonwealth shall be the
dollar, cent, and mill. Accounts in the public offices, and other public
accounts and proceedings in court, shall be had and kept in conformity
to this regulation.

Sect. 2. Nothing contained in the preceding section shall vitiate or
affi^ct an account, charge, or entry, originally made, or a note, bond, or
other instrument, expressed in any otlier money of account ; but in a
suit thereon the same shall be reduced to dollars and parts of a dollar.

Rate ofinterest.
R. S. 35, § 1.

12 Pick. 686.

Contracts not
void by usury.
Forfeiture, &c.
R. S. 35, § 2.

1845, 19i), § 1.

7 Pick. 40.

I Met. 398, 488.

3 Met. 211,522.
6 Met. 298.

7 Met. 14.

II Met. 526.

12 Cush. 156.

Threefold may
be recovered,
&c.
R. S. .35,§3.

1846, 199, § 2.

1855, 194.

1 Met. 553.

7 Met. 525.

3 Gray, 225.

•i Gray, 593.

INTEREST OF MONEY.

Sect. 3. The interest of money shall continue to be at the rate of six

dollars, and no more, upon one hundred dollars for a year, and at the
same rate for a greater or less sum, and for a longer or shorter time.

Sect. 4. No contract or assurance for the payment of money, with
interest at a greater rate than is allowed by the preceding section, shall

be thereby rendered void ; but when in an action brought on such con-

ti*act or assurance it appears that a greater rate of interest than is

allowed by law has been directly or indirectly reserved, taken, or

received, the defendant sliall recover his full costs, and the plaintiff shall

forfeit threefold the amount of the interest unlawfully reserved or taken,

and no more, and shall have judgment for the balance remaining due
after deducting said threefold amount.

Sect. 5. When a greater rate of interest than is allowed by law
has been paid, the jiarty paying the same may either by an action of

contract or suit in equity recover back threefold the amount of the un-
lawful interest so paid, and no more : provided., that such action or suit

shall be prosecuted within two years from the time of payment.
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BONDS.

Sect. 6, Bonds and other obligations under seal for the payment of Bonds of corpo-

money purporting to be payable to the bearer, or some person desig- bie!"''^

negotia-

nated or bearer, or payable to order, issued by any corporation or joint 1852, 70.

stock company, shall be negotiable in the same manner, and to the same
extent, as promissory notes.

BILLS OF EXCHANGE AND PROMISSORY NOTES.

Sect. 7. Bills of exchange, drafts, promissory notes, and contracts. Payment and

due and payable, or to be executed, on Sunday or Thanksgiving, Fast, &c"*mat°uiiuo'''

or Christmas day, the twenty-second day of February, the fourth day of «" |''=!*'t' c^inst-

July, or on the following day when either of the two days last mentioned ib5o, I'la,' §§ i, 2.

occurs on Sunday, shall be payable or perfoi-mable upon the business l^toCU.ttn.

day next preceding said days ; and in case of non-payment or non-fulfil-

ment, may be noted and protested upon such preceding day ; but the

holder or holders of such obligations need not give notice of the dis-

honor, non-payment, or non-fulfilment thereof, until the business day
next following the days above specified.

Sect. 8. Upon a promissory note payable on demand, a demand wiion demand

made at the expiration of sixty days from the date thereof, witliout !t"fto char'^^e'

ffrace, or at any time within that term, shall be deemed to be made iudorsers of

within a reasonable time ; and any act, neglect, or other thing, which maud.

by the rules of law and the customs of merchants is deemed equivalent
}i'^]|[fe't~'4<|)^'

to a presentment and demand on a note payable at a fixed time, or

which w^ould dispense with such presentment and demand, if it occurs

at or within said term of sixty days, shall be deemed a dishonor thereof,

and shall authorize the holder of such note to give notice of the dis-

honor to the indorse!*, as upon a presentment to the promisor and his

neglect or refusal to pay the same. No presentment of such note to the

promisor and demand of payment, shall charge the indorser, unless

made on or before the last day of said term of sixty days.

Sect. 9. The several indorsers of promissory notes payable on de- Notes payable

mand, upon due and seasonable notice of the dishonor of such notes,
biiity'onudor^-

shall be liable in the same manner and to the same effect as upon the ser.

dishonor of promissory notes payable at a fixed time, and not otherwise. '
~ 'S-

Sect. 10. In any action by an indorsee against the promisor defence to

brought upon a promissory note made after the sixth day of May,
f^^^^

°"j'^
^ j

eifjliteen liundred and thirty-nine, and payable on demand, any matter 1^45, (is.

shall be deemed a legal defence which would be a defence to a suit e Met. 513.'

. 307.thereupon if brought by the promisee : provided, that no matter arising
?i^jpV^!.309.

after notice of the indorsement or transfer of such note is given to the s Cush'. 207.

promisor shall constitute a defence. * ^'''*^' ^'^^'

Sect. 11. When a bill of exchange, drawn or indorsed within this Damag-esou

state and payable without the limits of the United States, (excepting beyond^iimits

places in Africa beyond the Cape of Good Hope, and places in Asia "f y. s., ex-

and the islands thereof,) is duly protested for non-acceptance or non- k. s'. .33,§i.

payment, the party liable for the contents of such bill shall, on due
notice and demand thereof, pay the same at the current rate of ex-

change at the time of the demand, and damages at the rate of five per
cent, upon the contents thereof, together with interest on the contents,

to be computed from the date of the protest ; and said amount of con-

tents, damages, and interest, shall be in full of all damages, charges,

and expenses.

Sect. 12. When a bill of exchange, drawn or indorsed as mentioned on bills paya^

in the preceding section, and payable at any place in Africa beyond the ofGood Hope^^
Cape of Good Hope, or any place in Asia or the islands thereof, is duly &c.

protested for non-acceptance or non-payment, every party liable for the '
'

25*
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Damages on
bills payable
without this
state, but with-
in U. S.

R. S. .33, § 3.

1837, 239.

on bills paya-
ble within this
state.

R. S. 33, § 4.

5 Greenl. 174.

Days of grace.
R. S. 33, § 5.

4 Mass. 251.

21 Pick. 483.

<i Met. 13.

not when pay-
able on demand.
R. S. 33, § 6.

contents thereof shall, on due notice and demand, pay the same at the
par value thereof, with twenty per cent, thereon, in full of all damages,
interest, and charges.

Sect. 13. The rates of damages to be allowed upon bills of exchange
duly protested for non-acceptance or non-payment, if drawn or indorsed
within this state, payable at a place without this state but within the
United States, shall, in addition to the contents of such bill with
interest and costs, be as follows : if payable within the states of Maine,
New Hampshire, Vermont, Rhode Island, Connecticut, or New York,
two per cent. ; New Jersey, Pennsylvania, Maryland, or DelaAvare, three
per cent. ; Virginia, North Carolina, South Carolina, Georgia, or in the
District of Columbia, four per cent. ; and if in any other of the United
States or the territories thereof, five per centum.

Sect. 14. The rate of damages, upon bills of exchange or orders for

the payment of money, drawn or indorsed within this state, for a sum
not less than one hundred dollars, and payable within the state at a place

not less than seventy-five miles distant from the place where the same is

drawn or indorsed, when such bills or orders are not duly accepted or

paid, shall be one per cent, in addition to the contents thereof, and in-

terest on the contents.

Sect. 15. On bills of exchange payable within this state at sight or

at a future day certain, and on promissory negotiable notes, orders, and
drafts, payable within this state at a future day certain, in which there

is not an express stipulation to the contrary, grace shall be allowed, ex-

cept as provided in the following section, in like manner as it is allowed
by the custom of merchants on foi-eign bills of exchange payable at the
expiration of a certain period after date or sight.

Sect, 16. The provisions of the preceding section shall not extend
to any bill of exchange, note, or draft, payable on demand.

CHAPTER 54

OF AGENTS, CONSIGNEES, AND FACTORS.

Section
1. Shippers of merchandise in possession to

be deemed true owners, unless, &c.

2. Factors, &c., in possession of merchandise,

or bill of lading, to be deemed true owner.

3. Consignee of person having possession of

merchandise with authority to sell, to have
lien for advances, if, &c.

4. Pledgee of person having possession of

Section
merchandise or bill of lading with power to

sell, to acquire rights of such person, if,

&c.

5. When pledge is for antecedent debt, pledge

to acquire no other right, &c.

6. Limitations and restrictions on preceding

sections.

Shippers of
merchandise in

possession to
be deemed true
owners, &c.
1845, 193, § 1.

Factor, &c., in
possession of
merchandise,
&c.,to be deem-
ed owner.
1845, 193, § 2.

Consignee of

Sectiox 1. Every person in whose name merchandise is shipped

for sale by a person in the lawful possession thereof at the time of the

shipment, shall be deemed to be the true owner thereof so far as to en-

title the consignee to a lien thereon for money advanced or securities

given to the shipper for or on account of such consignment, unless the

consignee, at or before the time Avhen he made the advances or gave the

securities, had notice, by the bill of lading or otherwise, that the shipper

was not the actual and bona fide owner.

Sect. 2. Every factor or other agent intrusted with the possession

of merchandise, or a bill of lading consigning merchandise to him, for the

purpose of sale, shall be deemed to be the true owner thereof so far as

to give validity to any bona fide contract made by him with any other

person for the sale of the whole or any part of such merchandise.

Sect. 3. When a person intrusted with merchandise, and having
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authority to sell or consign the same, ships or otherwise transmits or person having

delivers it to any other person, sucli other person shall have a lien merchandise
thereon for any money or merchandise advanced or negotiable security with authority

given by him on the faith of such consignment, to or for the use of the ii°n for ad-
'*^^

person in whose name such consignment or delivery was made ; and for
yy'!I/*.fi'6'^if

f"
o

any money, negotiable security, or merchandise, received for tlie use of

the consignee by the person in whose name such consignment or de-

livery was made ; if such consignee had at the time of such advance or

receipt probable cause to believe that the person in whose name the

merchandise Avas shipped, transmitted, or delivered, was the actual
'

owner thereof, or had a legal interest therein to the amount of said

lien.

Sect. 4. When a consignee or factor having possession of merchan- piedjjee of pcr-

dise with authority to sell the same, or having possession of a bill of lading, posseslionof
pei'mit, certificate, or order, for the delivery of merchandise, with like au- merchandise or

thority, deposits or pledges such merchandise or any part thereof, or such with°power to

document, with any other person as a security for money or merchan- **?'!' ^o acquire
ri*^iits of siioh

dise advanced or a negotiable instrument given by him upon the credit peTson, if, &c.

thereof, such other person (if he makes such loans, advances, and ex- ^^^^' ^^^' ^
^^

changes, in good faith and with probable cause to believe that the agent
making the deposit or pledge had authority so to do, and was not acting
fraudulently against the owner of such merchandise) shall acquire the
same interest in, and authority over, such merchandise and documents
as he would have acquired thereby if the agent had been the actual

owner therettf, notwithstanding he had notice of such agency.
Sect. 5. When such merchandise or document is accepted in de- when pledge is

posit or pledge for an antecedent debt due from such consignee or Sebt^piedgcc to

factor, the person receiving the same shall thereby acquire no other or
''^^"'''''J^?,. .

further right, or interest in, or authority over, or lien upon, the same, i8i9, 2i6^§4.

than the consignee or factor might have enforced against the actual
owner.

Sect. 6. The provisions of the three preceding sections shall not Limitations and

affect the lien of a consignee or fector at law for the expenses and prlcedkig°8cc'*

charges attending the shipment, transportation, and care, of merchan- Wons.

dise intrusted to him; nor prevent the actual owner from recovering
^^^^'^i^, §5.

such merchandise from the consignee or factor previous to the pledge
thereof, or from his assignees in case of his insolvency ; nor prevent
such OAvner from recovering any merchandise or document so deposited
or pledged, upon tender of the money and restoration of the negotiable
security or property so advanced to such consignee or factor, and upon
tender of such further sum of money and restoration of such negotiable
instrument or property as may have been advanced or given by the con-
signee or factor to the owner, or upon tender of a sum of money equal
to the amount or value thereof; nor prevent him from recovering from
the person with whom such merchandise may have been so deposited
or pledged, any balance of money remaining in his hands as the pro-
ceeds of the sales thereof, after deducting the amount of the moneys or
of the negotiable security so advanced thereon.
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CHAPTER 55

OF LIMITED PARTNERSHIPS.

Section
1. Limited partnerships may be formed, ex-

cept for banking, &c.

2. General and special partners, and their lia-

bilities.

3. Certificates to be made by partners, specify-

ing names, stoclc, &c.

4. to be acknowledged and recorded. If

false, all liable, as general partners.

5. to be published for six weeks, other-

wise partnership shall be deemed general.

Section
6. Provision for renewal of partnerships.

7. Partnership style, &c.

8. Capital stock not to be withdrawn, &c.

9. Suits to be by and against the general part-

ners, except, &c.

10. Dissolution, how effected.

11. Liability of partners, in cases not specially

provided for.

Limited part-
nerships may
be formed, ex-
cept for bank-
ing, &c.
K. S. 34, § 1.

Greneral and
special part-
ners, and their
liabilities.

R. S. 34, §2.

Certificates to
be made by part-
ners, specifying
names, stock,
&c.
R. S. 34, § 3.

to be acknowl-
edged and re-

corded.
if false, all

liable as general
partners.
R. S. 34, § 4.

to be publish-
ed ; otherwise
partnersliip
shall be gen-
eral.

R. S. 34, § 5-

Provision for
renewal of
partnerships.
R. S. 34, § 6.

Section" 1. Limited partnerships for the transaction of mercantile,

mechanical, or manufacturing business within this state may be formed
by two or more persons, upon the terms and subject to the conditions

and liabilities prescribed in this chapter ; but nothing herein contained
shall authorize such partnerships for the purpose of banking or in-

surance.

Sect. 2. Such partnerships may consist of one or more persons, who
shall be called general partners, and shall be jointly and severally re-

sponsible as general partners now are by law, and of one or more per-

sons who shall contribute to the common stock a specific sum in actual

cash payment as caj^ital, and who shall be called special partners, and
shall not be personally liable for any debts of the partnership except in

the cases hereinafter mentioned.
Sect. 3, The persons forming such partnerships shall make and

severally sign a certificate, which shall contain the name or firm under
Avhich the partnership is to be conducted, the names and respective

places of residence of all the general and special partners, distinguish-

ing who are general and who are special partners, the amount of capital

which each special partner has contributed to the common stock, the

general nature of the business to be transacted, and the time when the

partnership is to commence, and when it is to terminate.

Sect, 4. No such partnership shall be deemed to have been formed,

until a certificate so made shall be acknowledged by all the partners be-

fore some justice of the peace, and recorded in the registry of deeds of
the county or district in which the jirincipal place of the business of the

partnership is situated, in a book to be kept for that purpose, open to

public inspection ; and if the partnership shall have places of business

in different counties or districts, a copy of the certificate certified by the

register of deeds in whose office it is recorded, shall be filed and re-

corded in like manner in the office of the register of deeds in every such

county or district. If a fixlse statement is made in such certificate, all

the persons interested in the partnership shall be liable, as general part-

ners, for all the engagements thereof.

Sect. 5, The partners shall, for six successive weeks immediately
after such registry, publish a copy of the certificate above mentioned in

a newspaper printed in the county where their principal place of busi-

ness is situated ; or if no such paper is there printed, then in a news-
paper printed in the city of Boston ; if such publication is not so made,
the partnership shall be deemed general.

Sect. 6. Upon every renewal or continuation of a limited partner-

ship beyond the time originally agreed upon for its duration, a certificate

thereof shall be made, acknowledged, recorded, and published, in like

manner as is provided in this chapter for the original formation of

limited partnerships j and every such partnership not renewed in con-
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foniiity with the provisions of this section shall be deemed a general

partnership.

Sect. 7. The business of the partnership shall be conducted under a Partnership

firm in which the names of the general partners only shall be inserted, isao^'of.""

without the addition of the word company or any other general term. i85S, 143.

If the name of any special partner is used in such firm Avith his consent

or privity, he shall be deemed and treated as a general partner, or if he

personally makes any contract respecting the concerns of the partner-

ship with any person except the general partners, he shall be deemed
and treated as a general partner in relation to such contract, unless he

makes it appear that in making such contract he acted as special part-

ner only. If the firm consists of more than three general partners, all

their names need not be inserted in the style of the firm.

Sect. 8. During the continuance of any partnership under the pro- Capital stock

visions of this chapter, no part of the capital stock thereof shall be with- drawn ,'^&r^*'^"

drawn, nor any division of interest or profits be made, so as to reduce »• s. '54, § 8.

such capital stock below the sum stated in the certificates before men-
tioned ; and if at any time during the continuance or at the termination

of the partnership, the property or assets are not sufiicient to pay the

partnership debts, then the special partners shall severally be held

responsible for all sums by them in any way received, withdrawn, or

divided, with interest thereon from the time when they were so with-

drawn, respectively.

Sect. 9. All suits respecting the business of such partnership shall Suits to be by

be prosecuted by and against the general partners only ; except in those generirpart^'^^

cases in Avhich provision is made in this chapter that the special partners ners, except,

shall be deemed general partners, and that special partnerships shall be k.s. 34, §ii.

deemed general partnerships, in which cases all the partners deemed
general partners may join or be joined in such suits ; and»excepting

also those cases where special partners are held severally responsible on

account of sums by them received or withdrawn from the common stock,

as before provided.

Sect. 10. No dissolution of a limited partnership shall take place. Dissolution,

except by operation of law, before the time specified in the certificate r°^.^34,*'§*i2*.

before mentioned, unless a notice of such dissolution is recorded in the

registry in which the original certificate, or the certificate of renewal or

continuation of the partnership, was recorded, and in every other regis-

try where a copy of such certificates was recorded; nor unless such

notice is also published for six successive weeks in some newspaper

printed in the counties where the certificates of the formation of such

partnership were published according to the provisions of this chapter

;

and if there is no such paper at the time of such dissolution, then in

some newspaper printed in the city of Boston.

Sect. 11. In all cases not otherwise provided for in this cha])ter, the Liability of

membei's of limited partnerships shall be subject to all the liabilities and other'casS.

entitled to all the rights of general partners. k. s. 34, § is.

CHAPTER 56.

OF THE UNAUTHORIZED USE OF TRADE MARKS AND NAMES.

Section
1. Trade marks of another not to be used with-

out consent.

2. Penalty.

38

Section
3. No person to use another's name in busi-

ness without written consent.

4. Supreme court may restrain such use.
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Trade marks of SECTION 1. When a person uses any peculiar name, letters, marks,

be u*8ed^ without device, or figures, cut, stamped, cast, or engraved upon, or in any man-
consent, &c. ner attached to or connected with any article manufactured or sold by

' him to designate it as an article of a peculiar kind, character, or quality,

or as manufactured by him, no other person, without his consent, shall use
the same or any similar names, letters, marks, devices, or figures, for the
purpose of flilsely representing any articles to have been manufactured
by, or to be of the same kind, character, or quality as that manufactured
or sold by, the person rightfully using such name, letters, mark, device,

or figure.

Penalty. Sect. 2. Whoever violates the provisions of the preceding section,
1859, 234, §2. ^^ knowiiigly sells, or exposes for sale, any article having any name,

letters, mark, device, or figure attached to or connected with it, in viola-

tion of the preceding section, shall be liable to any party aggrieved
thereby for all damages actually incurred, to be recovered in an action

of tort.

No person to Sect. 3. No person carrying on business in this state shall assume

name*in*bus^ ^r Continue to use in his business the name or names of any persons
ness without formerly connected with him in partnership, or of any other persons,

sent.

'^

either alone or in connection with his own or any other name or des-
1853, 156, § 1. ignation, without the consent in writing of such person or his legal

representatives,

s. J. c. may re- Sect. 4. The supreme judicial court may restrain by injunction

i^I^'iIt!^'^
^^'^' ^^y ^^® of trade marks or names in violation of the jarovisions of this

1853', i56i§2. chapter.
2 Gray, 379.

^

TITLE XIV.

OF CORPORATIONS AND PROPRIETORS OF COMMON LANDS.

Chapter 57.— Of Banks and Banking.

Chapter 58.— Of Insurance Companies.

Chapter 59.— Of Loan and Fund Associations.

Chapter 60.— Of Manufacturing and other Corporations organized under Special

Charters.

Chapter 61.— Of Corporations organized under General Statutes.

Chapter 62. — Of Turnpike, Canal, and Bridge Corporations.

Chapter 63.— Of Railroad Corporations.

Chapter 64.— Of Telegraph Companies.

Chapter 65.— Of Aqueduct Corporations.

Chapter 66.— Of Agricultural and Horticultural Societies.

Chapter 67. — Of Proprietors of Wharves, General Fields, and Real Estate lying

in common.

Chapter 68.— Of the Powers, Duties, and Liabilities, of Corporations.
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CHAPTER 57.

OF BANKS AND BANKING.

2.

3.

4.

5.

bank commissioners.
Section

1. Bank commissioners established ; tenure of

office.

shall be sworn. May appoint clerk.

to visit banks, savings institutions, &c.,

once in two years. Powers and duties at

such visits. To make record.

to visit banks whose charters have been

annulled.

may summon and examine under oath all

directors, &c.

shall examine any bank upon request of

five or more officers.

to apply to S. J. C. for injunction, upon
insolvent banks.

to make annual report.

to report violation of laws, &c., to sec-

retary. Attorney-general to prosecute.

banks not to discount note of.

compensation,

BANKS organized UNDER CHARTERS.

8.

9.

10.

11.

General Provisions.

12. Banks subject to provisions of this chap-

ter.

13. name of, privileges, and liabilities.

14. where to be kept.

15. may receive deposits, &c., and divide prof-

its.

16. not to go into operation till one-half of

capital is paid in, &c.

17. Stock not to be sold until, &c.

18. No loan to stockholder, until, &c.

19. Specie to be kept in bank. What to be

deemed such specie.

20. Increased capital, how paid in, &c.

21. No person to own more than half the stock.

22. State may take stock in banks.

23. Limit of loans on its own stock.

24. Banks not to hold their own stock, except,

&c. Penalty.

25. Limit of debts due to and from banks.

26. Preceding section, how construed.

27. Liability of directors, when debts exceed,

&c.

28. Absent, &c., directors, how exonerated.

29. Corporations to remain liable.

30. Banks shall not trade, &c.

31. Right of banks to hold real estate, limited.

Meetings. Votes. Proxies.

32. Notices of meetings.

33. Votes allowed to each stockholder. Prox-
ies.

34. List of stockholders. Record of proxies.

Penalty.

35. Proxies, &c., form, execution, and filing

of.

36. for what time and meetings valid.

37. list of, &c., to be read at meeting.

38. not to be received, i&c., by salaried offi-

cers. Penalty.

39. Penalty on officers.

Directors,

40. Directors, number of.

41. to be citizens and residents of this state.

42. where to reside, &c. Exception.

Section
43. Directors to be chosen annually by stock-

holders. Time when chosen.

44. legislature may appoint.

45. may be removed.

46. quorum of.

47. to record notes, &c., offered for discount,

and proceedings, &c. Penalty.

48. Special meetings.

49. President.

50. Cashier, &c.

Cashier and Loans to Officers.

51. Cashier to give bond.

52. when to call special meetings,

53. not to be director, &c. Penalty.

54. Amount of liability of officers on notes,

&c., limited.

Bills and Notes.

55. Banks to pay out no bills but their own.

56. Amount of bills to be is sued. Loans , where
made.

57. Bills, how issued, and when corporation

liable to redeem.

58. Banks to pay altered bank-notes.

59. Penalty for delay in payment of notes.

60. Denominations of bank-notes that may be

issued. Penalty.

61. Banks may stamp, &c., counterfeit and

worthless bills, &c.

62. Liability ofbanks,&c., for not st.'imping,&c.

63. Banks not to issue notes, &c., payable on a

day certain, or with interest, except, &c.

What deposits may bear interest.

64. Bills to be first redeemed.

05. Banks may replevy bills unlawfully de-

tained.

Proceedings in such case.66

67.

Loans and Discounts.

Notes not to be issued, to be kept from cir-

culation.

68. Loans, &c., payable on demand, &c. Penalty,.

69. Banks not to take more than six per cent

interest, and exchange. Penalty,

70. All bills, &c., redeemable, in specie on de-

mand, at banking-house. Penalty.

71. Preceding section not to extend to certain

checks and drafts.

72. Banks may draw for balances.

Taking Land, (fc, on Execution.

73. Real estate of banks may be sold on execu-

tion.

74. Officer may adjourn sale.

75. Lands mortgaged to banks may be seized

on execution, &c.

76. Cashier or clerk to furnish copies of notes,

&c., to officer levying, &c.

77. No transfer of such note or mortgage after

notice, &c., to be valid, except, &c.

Liability of Stockholders.

78. In case of deficiency, &c., stockholders lia-

ble.

79. Liability of stockholders for redemption of

bills.

80. at expiration of charter.

81. Stockholders may compel contribution.
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Section
82. Corporations owning bank-stock, to be un-

der same liabilities, &c., as individuals.

Loans to Commonwealth.

83. Banks to loan to commonwealth.

84. When treasurer borrows, to give notice to

banks.

85. Treasurer to apportion amount of loans re-

quired.

86. Forfeiture, if banks refuse to loan to treas-

urer.

87. Treasurer to institute suit for such refusal.

Taxes.

88. Statement of capital to be furnished treas-

urer.

89. Bank tax.

90. Kemedy when bank neglects to pay tax.

Weights to be sealed.

91. Weights of banks to be proved every five

years.

92. No tender of gold valid, unless, &c.

Weekly and Monthly Beturns.

93. Weekly returns of banks in Boston.

94. Monthly returns of banks out of Boston,

and in South Boston.

95. Penalties for neglect under preceding sec-

tion.

96. Secretary to publish abstract of returns.

Bills to be approved.

97. Blanks to be furnished.

Annual Returns.

98. Cashiers to make returns annually to secre-

tary. Form of return ; how authenticated.

99. Penalty for neglect.

100. Secretary to provide forms.

101. to prepare abstracts of the returns, &c.

Investigations.

102. Legislature may examine any bank by com-,

mittee ; and declare its charter forfeited, in

case, &c.

103. Penalty on officers of banks refusing to ex-

hibit books, &c.

104. One-eighth of the stockholders in number
or value, may choose a committee to make
an investigation, &c.

Annulling and Expiration of Charters.

105. Stockholders may annul charter. Not to

exempt from liability.

lOG. Banks exempt I'rom further tax after com-
missioners certify, &c.

107. S. J. C. may limit time of liability of banks
surrendering charters.

108. When charter of bank expires, directors to

deliver plates and dies to court of record.

Penalty.

A^ew Privileges.

109. New privileges extended to all banks.

BANKS ORGANIZED UNDER GENERAL LAWS.

110. Ten or more persons may be a corporation

for banking purposes.

111. Amount of capital stock, how paid in.

112. Certificate to be made and recorded.

113. May increase capital.

Section
114. Shall carry on business only at banking-

house. Forfeiture of privilege.

115. Auditor to obtain engraved bank-notes, &c.

When delivered, to be countersigned, num-
bered, and registered.

116. to destroy bank notes, returned.

117. Public stock to be transferred to auditor.

Exempt from taxation.

118. Stocks may be exchanged or surrendered.

119. Securities to be stamped.

120. Banks may circulate notes.

121. Proceedings when payment of bills refused.

122. Penalty on auditor countersigning too many
notes.

123. Plates, dies, &c., to be kept by auditor. Ex-
pense of, by whom paid.

124. Wliat bills banks may pay out.

125. Banks to receive interest, &c., on public

stock pledged.

126. Bank to return stocks deposited.

127. Secretary to prepare separate abstracts.

Time of annual meeting.

128. Bank commissioners to examine stocks, &c.

129. When stock may be redeemed and returned

to bank.

130. Bank may thereafter be discharged upon six

years' notice.

131. Injunction may be had in certain cases.

132. When in hands of receivers, auditor to

transfer stocks, &c.

133. Preceding sections may be altered, and cor-

porations dissolved, &c.

134. Banks heretofore organized.

savings banks.

135. Savings banks to be governed by following

sections.

136. officers of.

137. to be sworn. Tenure of office. Treasurer

to give bond.

138. choice and appointment of officers.

139. Special meetings, how called.

140. Members, how elected, and how they may
withdraw.

141. Deposits may be received not exceeding,

&c.

142. how to be invested.

143. Investments restricted.

144. Same subject.

145. Same subject.

146. Investing officers, &c., not to borrow, &c.

147. Dividends, how made, and deposits, how
withdrawn.

148. Savings banks, &c., to make annual returns.

Contents of.

149. Secretary to furnish forms and make ab-

stracts.

150. Returns by savings institutions to assess-

ors.

151. to overseers of poor on request.

152. to assessors on request.

153. Penalty.

154. Money deposited in name of minors.

155. Legislature may make further regula-

tions, &c.

banks and savings banks.

156. Banks, &c., closing concerns, to make an-

nual report.

157. Penalty.

Bank commis-
sioners estab-

BANK COMMISSIONERS.

Section 1. There shall be a board of bank commissioners- consisting

of three persons appointed and commissioned by the governor Avith
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advice and consent of the conncil, and subject to removal in like man- lished; tenure

ner. Before the first day of June in each year one member of the board ils^ffi^- §1
shall be appointed for the term of three years, who shall hold his office

until his successor is appointed and qualified. Upon the occurrence of

a vacancy before the expiration of a term an appointment shall be made
for the remainder of the term. The commissioners now in office shall

hold their respective offices according to the tenor of their resjiective

commissions, unless removed as aforesaid.

Sect. 2. Before entering on the duties of their office the commis- Commissioners

sioners shall severally be sworn. They may appoint a clerk of their m\w^ppoTuT"'
board, prescribe his duties, and fix his compensation, when in their fierk.

opinion the public good demands such appointment. ^^'^^' 12., §§5,/.

Sect. 3. Said commissioners, or two of them, shall visit every bank in to visit banks,

[the] state within one year after it goes into operation, and every bank ti'ons^le^^ouc'e

obtaining leave to increase its capital stock within one year after the in two years.

additional stock is jjaid in ; and shall visit every bank, savings bank, and dutn^"^
'^"'^

institution for savings incorporated by authority of this state, once in ?g'il^'l^"|?°'"'^-

every two years, and as much oftener as they deem expedient; visiting
'"'"''

as nearly as they are able one-half of all such institutions each year. At
such visits they shall ha^^e free access to the A^aults, books, and papers,

and shall thoroughly inspect and examine all the affiiirs of each of said

corporations, and make such inquiries as may be necessary to ascertain

its condition, abiUty to fulfil all Us engagements, and whether it has
complied with the provisions of law. They shall preserve in a perma-
nent form a full record of their proceedings, including a statement of
the condition of each bank.

Sect. 4. When the charter of a bank has been annulled by an act of to visit banks

the legislature or by the surrender of the stockholders, the commis-
have^^be'en'^**^'^'*

sioners shall, in the manner and with the powers and duties set forth nuiied.

in the preceding section, visit such bank once at least in every twelve j.^jg^ 07,'
l\~.'

^'

months, so long as it continues a body corporate, i«^3. 93^ § 1.

Sect. 5. The commissioners or either of them may summon and may summon
examine all directors, officers, or agents, of any corporation mentioned and examine un-

1 111- T
'' ^ •-, . , .

flt'r oatli all di-
in section three, and such other witnesses as they think propei-, m relation rectors, &o.

to the affiiirs, transactions, and condition, of such corporation, and for
i*>^^' ^27, §3

that purpose may administer oaths ; and whoever refuses without justi-

fiable cause to appear and testify Avhen thereto so required, or obstructs

a commissioner in the discharge of his duty, shall be punished by fine

not exceeding one thousand dollars, or imprisonment for a term not
exceeding one year.

Sect. 6. If any five or more persons who are officers, stockholders, shall examine

or creditors, of any bank or institution for savings, make and sign a cer-
re7ues"of"tive"

tificate, under oath, setting forth their interest and the reasons for making or more officers,

such examination, directed to the commissioners, requesting them to
^^^i, 127, §4.

examine such bank or institution for savings, the commissioners shall

proceed forthwith and make a full investigation of the afiairs of such
corporation in the manner before provided.

Sect. 7. If, upon examination of any such coi-poration, a majority of to apply to s.

the commissioners are of opinion that the same is insolvent, or that its £• S"..\?L''!-'""*^T»*»1 "l*/*-! 1
11011 UJlOIl 111—

condition is such as to render its lurther progress hazardous to the pubUc solvent banks.

or those having funds in its custody, they shall apply, or if upon such fMetfkl^'
examination they are of opinion that such corporation has exceeded its ''

^J^*-
^^'^•

powers, or failed to comply with any of the rules, restrictions, or condi- i/iviet. 129.

tions, provided by law, they may apply to one of the justices of the
\'^'^Y[' ""fhj 1

supreme judicial court to issue an injunction to restrain such corporation ft 15I0 H.i.
in whole or in part from further proceeding with its business imtil a '

' \
'"

hearing can be had. Such justice shall forthwith issue process for such
purpose, and, after a full hearing of the corporation, may dissolve or
modify the injunction or make the same perpetual, and make such orders

26
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%,

Commissioners
to make annual
report.
1851, 127, § 6.

1857, 40.

1858, 46.

to report vio-
lation of laws,
&c., to secreta-

ry.
Attorney-gen-
eral to prose-
cute.
1851, 127, §§6,10.

banks not to
discount note
of.

1851, 127, §8.

compensation.
1859, 148.

See Ch. 15, §§36,
48.

and decrees, to suspend, restrain, or prohibit, the further prosecution of

the business of the coqjoration, as may be needful in the premises accord-

ing to the course of proceedings in equity ; and he may appoint one or

more receivers or trustees to take possession of the property and effects

of the corporation, subject to such rules and orders as may from time to

time be prescribed by the supreme judicial comt or any justice thereof

in vacation.

Sect. 8. The commissioners shall annually, on or before the fifteenth

day of October, make a report to the secretary of the commonwealth
of the general conduct and conditions of the corporations visited by
them, making such suggestions as they deem expedient. Such report

shall be printed and laid before the legislature at the next session thereof.

Sect. 9. If in the opinion of the commissioners any such corporation

or its directors or cashier shall be found to have violated any law in

relation to banks and banking, they shall forthwith report the same to

the secretary with such remarks as they deem expedient ; the secretary

shall notify the attorney-general thereof, who shall forthwith institute a

prosecution for such violation, in behalf of the state.

Sect. 10. No bank shall discount a note or bill of exchange to which
a bank commissioner is a jsaity either as principal, surety, indorser, or

otherwise.

Sect. 11. Each bank commissioner shall receive a salary of two
thousand dollars a year, and his travelling exjDenses while in the per-

formance of the duties of his office.

Banks subject
to provisions of
tills chapter.
K. S. 36, § 1.

name of, priv-
ileges, and lia-

bilities.

R. S. 36, § 2.

5 Mass. 97, 99.

vrhere to be
kept.
11. S. 36, § 34.

may receive
deposits, &c.,
and divide prof-
its.

K. S. 36, § 3.

10 Mass. 284.

not to go into
operation till

one-half of capi-
tal is paid in,&c.
K. S. 36, § 4.

Stock not to be
sold until, &c.
K. S. 36, § 7.

Loans to stock-
liolders.

K. S. 36, §5.

Specie to be
kept in bank.

BANKS ORGANIZED UNDER CHARTERS.

General Provisions.

Sect. 12. Eveiy bank incorporated by a charter under the authority

of this state shall be subject to the liabilities and governed by the rules

and provisions contained in this chapter, except so far as they are not
applicable to such corporations.

Sect. 13. Each bank shall be known by the corporate name of The
President, Directors, and Company, of tlie Bank, (this blank
to be filled with the name of the bank,) and shall, except when sj^ecial

provision is otherwise made, be entitled to the powers and privileges

and subject to the liabilities specified in chapter sixty-eight.

Sect. 14. Every bank shall be kept in the city or town in which it

is established, and in such jiart thereof as is prescribed by its charter.

Sect. 15. Every bank may receive deposits, and may loan and nego-
tiate its moneys and effects by discounting on banking i^rinciples upon
such security as the stockholders shall deem expedient ; and dividends
of the profits may be made by the directors every six months.

Sect. 16. No bank shall go Into operation until one-half of its capital

stock has been paid in gold and silver money, and is in its vaults, and
until the money has been examined by three commissioners appointed
by the governor. Such commissioners shall, at the expense of the bank,
examine and count the money actually in the vaults, and ascertain by
the oaths of a majority of the directors that such money has been paid
in by the stockholdei's towards pajanent of their respective shares, and
not for any other purpose, and that it is intended that the same shall

remain therein as part of said ca[)ital ; and shall return a certificate

thereof to the governor.

Sect. 17. No part of the capital stock of a bank shall be sold or

transferred until the whole amount thereof is paid in.

Sect. 18. No loan shall be made to a stockholder until the full

amount of his shares is paid into the bank.

Sect. 19. Every bank shall keep in the bank an amoimt of specie

equal to fifteen per cent, of its liability for circulation and deposits ; and
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when by the returns required by sections ninety-three and ninety-four "s^'hattobe

it appears that the weekly or monthly average of specie required thereby ^^l"]^^
^'^''^

to be returned by a bank is less than that amount, such bank shall make
|^f^'^f)'|J-

no new loans until its specie is restored to such amount. Specie specially isss! ili.

deposited by a bank in Boston in the bank of deposit of the Boston ^^'^' 2i«-

Clearing House, and balances payable on demand due from other banks

to banks out of Boston or in South Boston which may be applied to the

redem])tion of their bills, shall be deemed specie in the bank for the pur-

poses of this section.

Sect. 20. When authority is granted to a bank to increase its capi- increased capi-

tal, such increased capital may be paid in such instalments, not exceed- ^J^^
how paid m,

ing four, as the directors determine; and each instalment shall be re- i836,203.

gabled as a part of the capital of the bank as soon as it- is paid in and
a certificate thereof forwarded to the secretary of the commonwealth
according to the provisions of the act authorizing the increase.

Skct. 21. No person shall directly or indirectly hold or own more No person to

than one-half of the amount of the capital stock of a bank, exclusive of Mf the stock"

stock which he holds as collateral security. k. s. 3e, § lo.

Sect. 22. In addition to the capital stock to which a bank is entitled, state may take

the state may subscribe thereto to an amount not exceeding fifty per K.^s^se,*!*^]^^"

cent, of its authorized capital, when provision is made therefor by law;

and the state, from the time of making any payment towards such capital

stock, shall be entitled to its projaortionate share of the profits and divi-

dends.

Sect. 23. No bank shall have owing to it at one time, on loans made Limit of loans

on a pledge of its own stock, a greater amount than one-half of its capi- stock.
"^"^

tal actually paid in. ^- ^- ^c. § 6.

Sect. 24. A bank which purchases or holds its own stock except as Banks not to

security for debts, or neglects to sell all stock so received as security st^odifexcept!"

within six months after it has become the property of the bank, shall i^^. i96, § 7.

for each offence forfeit five hundred dollars. ' '
'

Sect. 25. The debts of a bank shall not at any time exceed twice Limit of debts.

the amount of its capital stock actually paid in, exclusive of sums due 4Pick.3il'

on account of deposits not bearing interest ; nor shall there at any time

be due to a bank more than double the amount of its capital stock

actually paid in.

Sect. 26. Debts due from one bank to another, including bills of the Preceding sec-

bank so indebted and loans to the state not exceeding five per cent, of stru'ed.""^

'^°^'

the capital stock of the bank, shall not be deemed debts due within the J|v|- ^''' 5 1*'-

meaning of the preceding section.

Sect. 27. If a bank shall become indebted beyond the amount al- Liability of di-

lowed by the two preceding sections, the directors under whose admin- debtTexceed^

istration it shall happen shall be Hable for the excess in their private &c.
^,. _^

capacities ; and an action of contract may in such case be brought ife52, 312.

against them or any of them, their or any of their heirs, executors, or

administrators, by any creditor of the bank, or such creditor may have
a remedy by a suit in equity.

Sect. 28. Directors dissenting or absent when such excess of debts Absent, &c., di-

is authorized or contracted, may exonerate themselves from liability, by ouer°a'ted.°^
^^

forthwith givins: notice of the fact and of their absence or dissent to ?i,-,^*;.'§^2.
4-1 £ S ^ ^ • •

^'^•^'^' lf"''§5-
either ot the bank commissioners. i85i, i2r.

Sect. 29. The provisions of the two preceding sections shall not be Corporations to

construed to exempt any bank, or the lands, goods, or chattels, of the r"s!^36/§ 13°.'

same, from liability for such excess.

Sect. 30. No bank shall use or employ any of its moneys, goods. Banks shall not

chattels, or effects, in trade or commerce ; but any bank may sell all K!'s!'.iM 14.

kinds of property held by it in pledge; and if the proceeds of such 7 Mass. 433.

sale are more than sufficient to repay the sum loaned on such pledge,

together with interest and expenses, the surplus shall upon request be
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paid over by the bank to the person who conveyed the projierty in

pledge, or to his assigns.

iii'Att of banks Sect. 31. Every bank may hold real estate requisite for the conven-

taterihiiited.*^^ JG^^t transaction of its business ; but such estate shall not, unless by vir-
R. s. 30, §15. tue of special authority for that purpose, exceed twelve per cent, on the

amount of the capital stock, exclusive of what the bank may hold on
mortgage, receive on execution, or take as security for or in j^ayment of
debts.

Meetings, Votes, Proxies.

Notice of meet- Sect. 32. Written notices of the time and place of each meeting of

R.^s. 36, §§ 22, ^^^6 stockholders of a bank, properly directed to each stockholder, shall

2S- be mailed bv the cashier ten davs at least before the meetinsr; and the
3S57 243 56* «- •

See '§ 3'j.' ' directors shall give public notice of all meetings fourteen days previously

thereto in some newspaper pul)lished in the county, or, if there is no
such paper, in some newsj^aper published in the city of Boston.

Votes of stock- Sect. 33. Every Stockholder may vote according to the number of

Projde^s
sliarcs he holds, in the following proportion : for one share one vote,

R. s. 36, §23. and for every two additional shares one vote more ; but no stockholder

isor! 243,*§ i!
~"

^li'ill have more than ten votes. Absent stockholders may vote by
proxy, but no salaried officer of the bank shall vote as proxy. No
officer shall as proxy cast more than ten votes, and no j^erson shall as

proxy cast more than fifty votes.

List of stock- Sect. 34. Each bank shall at least once in every six months prepare

RecoKfof prox- ^ ^^^^ *^^ ^^^ Stockholders, with the amount of stock held by each ; and
ies. Penalty.

_^ shall provide a book in wdiich all proxies filed under the following sec-
'

'Ss ''•
^Jqj^ shall be forthwith entered, with the date of execution, acknowledg-
ment, and filing, of the same, and the names of the stockholder and
proxy or attorney named therein, and such list, book, and proxies filed,

shall at all times be open to the inspection of every stockholder. A
bank failing to comply with the provisions of this section shall for each
ofience foi-ieit a sum not exceeding five hundred dollars.

Proxies, &c., Sect. 35. Proxics and letters of attorney appointing an attorney or

tio™'aud''fiiing pi'oxy to act at a meeting of the stockholders of a bank, shall have the
of- date of execution and the name of the proxy or attorney fully written

See §39.'
~' i" ink, shall be attested by at least one witness and acknowledged be-

fore a justice of the peace who is not an officer or director of said bank,
shall bear the date of their acknowledgment, and shall within ten days
from the date of acknowledgment and three days at least before the
meeting referred to therein be filed with the cashier or bookkeeper of
the bank,

for what time Sect. 36. Proxies sliall be valid for three months only from date,

vaSid!^*^"*™^^ and only for the meeting named therein and adjournments thereof; but
i,*j'j,2«. §•!. proxies for stockholders who are citizens of this state and absent thei-e-

from, shall be valid if, three days at least before the meeting at which
the same is to be used, the attorney named therein files his affidavit that

his princijial has not since the date of the proxy been within the state,

list of, &c., to Sect. 37. Within three days before any meeting of stockholders,
be^read at meet-

^j^^ directors shall prepare a list of the proxies in force therefor, with
i85r, 243, § 5. the names of the stockholders and their respective attorneys or proxies

;

which list shall be read at the meeting before proceeding to any other

business,

not to be re- Sect. 38. No Salaried officer of a bank shall ask for, receive, or be

saiariMroffi-^^ the medium of transmission of, a proxy in a bank of which he is such

•";^!- ^
Penalty, officer, exccpt for the purpose of causing the same to be recorded as

See' §39. ' provided in section thirty-four; and every officer violating the pro-

visions of this section shall in addition to the penalty provided in the

foUoAving section be disqualified from being an officer in such bank;
and upon notice and satisfactory proof of the same, the directors of the

bank or bank commissioners shall forthwith remove him.

See § 3'J.
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Sect. 39. A cashier who violates any provisions of section thirty- Penalty on offi-

two, and any officer of a bank who violates any provision of the four i^'2- 343^ § 7

preceding sections, shall for each offence forfeit a sum not exceeding

five hundred dollars.

Directors.

Sect. 40. No bank shall have less than seven nor more than twelve Directors.
,

directors, the number to be detennined by the by-laws. \\[^ .CL iOQ \\\. fyt^%l}^- m Ci- i\^

Sect. 41. No person shall be a director of a bank unless he is a to be citizens,

stockholder holding unpledged stock therein and a citizen of and resi-
^i^'Ve"*^*^'^

dent in the state, nor shall any person be a director in two banks at the k. .s.3(i, §17.
, • *' ^ ls:W, 19(;, § c.

,sanie time. *

Sect. 42. A majority of the directors of every bank shall reside or Avhcre to re-

have their places of business Avithin the county where the bank is
k.' s'.to,' § is.

established, or within ten miles of the bank. This and the two preced- ].^5n,,4oi'.

ing sections shall not apply to the Bank of Mutual Redemption. i^^^ 120! §3'.

Sect. 4.S. The directors shall be chosen annually by ballot, at a to be chosen

meeting of the stockholders on any day in October designated in the i"m!fwhcn
by-laws of the bank Avhere there is but one bank in a city or town ; and chosen.

where there is more than one, on successive days, beginning on the ishs,' iye, §T"

first Monday of October in the order of the bank abstract for the year
j^^jj' j^', ^s*!*

preceding, or in case of omissions in said abstract, in the order of the

dates of the charters of the banks so omitted, on days next succeeding

the meeting of the bank in the same city or town last named in said

abstract ; and said meeting shall be held at such hour and place within

the city or town as the directors ap])oint.

Sect. 44. In addition to the directors to be chosen by the stock- legislature

holders, the legislature may from time to time appoint a number of di- Sfs-lfos *§«•

rectors in such proportion to the whole number as the sums paid by the

state towards the stock of the bank bear to the whole amount of the

stock actually paid in.

Sect. 45. Directors chosen by the stockholders may be removed at may be re-

any special meeting of the stockholders, the notification of which states
k.*^s! 315, § 24.

that a change in the board of directors is contemplated; and vacancies isbs, 190, § 2.

in the board may be filled at a special meeting.

Sect. 46. A maioritv of the directors shall always be necessary to quorum of.

constitute a quorum for doing business. '
•'*'••

Sect. 47. The directors of every bank shall cause a book to be kept to record

in which shall be entered all notes and bills offered them for discount, Jimf fOT^'dis-^'

specifying all that are discounted ; they shall also keep a record of the count, &c.

names and proceedings of all the directors present at any meeting for isss^we, §9.

discounts or other official business; and every bank the directors of H^M^y^li'^'
which fail to comply with the provisions of this section shall for each

neglect forfeit five hundred dollars.

Sect. 48. They may call special meetings of the stockholders as Special meet-

often as the interest of the corporation requires. Rfs'. 3c>, § 25.

Sect. 49. TheV shall choose one of their own number to act as President,

president, and may make him such compensation as they think reasonable. • •
'S

•

Sect. 50. They shall appoint a cashier, and may appoint clerks and Cashier, &c.

other officers for conducting the business of the bank; all of whom k. s. 36,§26.

shall be removable at the pleasure of the directors.

Cashier and Loans to Officers.

Sect. 51. The cashier before he enters on the duties of his office Cashier to give

shall give a bond or bonds, with two or more sureties to the satisfaction r^s'^o, §27.
of the directors, conditioned for the faithfiil performance of the duties of i838, 196, §3.

his office; and in no case shall bonds be taken for a less sum than Ipickilwi
twenty thousand dollars.

26* 39
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Cashier to call

special meet-
iugs.
K. S. 36, § 28.

not to be di-

rector, &c.
1838, lt)(), § 8.

1843, 93, §§ 2, 8.

1851, 339, § 1.

Liability of offi-

cers on notes,
&c., limited.
1838, 19(i, § 0.

1851, 339, § 1.

Sect. 52. He shall, on the application in writing of the proprietors

of one-fifth part of the capital stock, call special meetings of the stock-

holders.

Sect. 53. He shall not be a director of the bank of which he is

cashier, nor shall he or any officer under him be permitted to hire

money of such bank ; and every bank violating the provisions of this

section shall for each oflence forfeit five hundred dollars.

Sect. 54. Unless by a special vote passed at a meeting called by
written notification to the stockholders, giving notice of the proposed
vote, no officer of a bank shall be in any way liable to it upon notes,

checks, drafts, or other security, to an amount greater than eight per

cent, of its ca]iital actually paid in, nor exceeding forty thousand dol-

lars ; nor its Avhole board of directors be so liable to an amount exceeding

thirty per cent, of its capital stock ; and such vote shall have no validity

after one year and thirty days from its passage, nor unless it states the

amount so authorized ; and every bank violating any provision of this

section shall for each offijnce forfeit five hundred dollars.

Bank to pay out
its own bills.

1843, 93, § 11.

3851, *>:, § 12.

Amount of
bills.

Loans, where
made.
K. S. 36, § 8.

1852, 2.36, § 2.

1858, 69, § 2.

Bills, issue and
redemption.
K. S. 3i>, §55.
17 Mass. 133.

19 Pick. 532.

Altered notes.
li. S. 36, § 44.

Penalty for re-
fusal, &c., to
pay.
U. S. 36, § 29.

8 .Mass. 445-7.
5 Pick. 106.

19 Pick. 532.

3 Met. 581.

Denominations
of bank bills.

K. S. 3(i, § 56.

1853, 392, § 1.

SeeCh. 161, §20.

Banks may
stamp, &c.,
counterfeit and
worthless bills,

&c.
1853,-378, §§1,2.
1857, 231, §§1,4.

Penalty for not
stamping, &c.
1853, S-!*?, § 3.

£ills and JVotes.

Sect. 55. No bank shall pay out from its counter bills other than

its own.
Sect. 56. No bank shall issue bills exceeding at any one time the

amount of capital stock actually paid in ; and no loan or discount shall

be made, nor shall any bill or note be issued by such bank, or by any
person on its account, in any other place than at its banking house.

Sect. 57. All bills shall be issued in the name of the president,

directors, and company, of the bank issuing them, and shall be signed

by the president and cashier ; but bills signed by either the president or

cashier and in circulation through the agency or neglect of any officer

of the bank, shall be redeemed by the corporation.

Sect. 58. Every bank shall be liable to pay to a boriafide holder the

original amount of any bill of such bank which is altered to a larger

amount in the course of its circulation.

Sect. 59. If the officers of a bank refuse or delay payment in gold

or silver money of any note or bill of such bank presented for payment
in their usual hours of business, such bank shall be liable to pay to

the holder of such note or bill, as damages, at the rate of twenty-four

per cent, a year for the time during which such payment is delayed or

refused.

Sect. 60. Every bank may issue bills under five dollars to the

amount of one-quarter part of its capital actually paid in, and no more
;

but no bank shall issue, loan, or receive bank bills of any fractional

denomination, whether greater or less than one dollar ; and a bank
which so issues, loans, or receives fractional bills, shall for each offence

forfeit one hundred dollars.

Sect. 61. A bank Avhich receives in payment, or upon deposit, or

for redemption fi-om any other bank, or from any person, a counterfeit

or uncurrent and worthless bank bill, or a bank bill which has been
altered from its original denomination, or paper not a bank bill but

made in the similitude thereof, or pajjer purj:)orting to be the bill of a

bank Avhich never existed, shall write or stamp upon all such counter-

feit bills the word " Counterfeit," upon all such altered bills the word
" Altered," and upon all such other bills and papers the word " Worth-
less ; " adding thereto the name of the bank, and initials of the officer

by which the writing or stamp is made.
Sect. 62. Any bank neglecting or refusing to write upon or stamp

any bill or bills, as prescribed in the preceding section, shall forfeit and
pay the full amount of the bill or bills allowed to pass without being
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so wi-itten upon or stamped. And if a bank or bank officer, by mistake

or inadvertence, and not fraudulently, so writes upon or stamps a bank
bill which is not a counterfeit, or altered, or worthless bill, such bank
shall be liable to pay to the holder its value on deniand.

Sect. 63. No bank shall make or issue a note, bill, check, draft, Banks not to

acceptance, certiticate, or contract, in any form whatever, for the pay- Jfotelfl^!""

ment of money at a future day certain, or with interest, except for Aviiai- deposits
, *^-i/>, /•^•^i- jy • • mav bear m-

money bon-owed of the state or of an nistitution lor savmgs mcor- torest.

porated under authority of the state, or money deposited by an ||4|-,?^';
*^^-

assignee as provided in section forty-nine of chapter one hundred and 22 Pick." 181.

eighteen ; and except also that all debts due to one bank from another,

including bills of the bank indebted, may draw interest; and banks

may contract with cities and towns in this commonwealth for the pay-

ment or receipt of interest, at a rate not exceeding that established by
law, upon an account current of money deposited with and drawn from

them by said cities and towns.

Sect. 64. The property and effects of every bank shall be first Bills preferre(j. ^1 l

applied to the redemption of its bills in circulation. 1 Gray, 382. isdo MAiiJ.

Sect. 65. A bank may, in like manner as in case of goods unlaw- Banks may re-

fully detained, cause to be replevied any of its bills or notes issued as
fawmuyde-""*"

currency, detained by the holder after it has paid or tendered to him tained.

the amount due thereon, together with any interest and costs accrued ;

^**^^' ^^^' ^
^'

if they are so secreted or withheld that they cannot be replevied,

remedy may be had in equity, as in case of goods so secreted or with-

held.

Sect. 66. If upon the hearing it appears that the full amount of Proceedings in

principal, interest, and costs has been paid or tendered to the de-
i^^'g' ne^j 2,

fondant, the plaintiff's damages for the detention shall be assessed by
the jury, or by the court upon a hearing in equity, and the plaintiff

shall recover the same with his costs of suit, in which case the de-

fendant shall have judgment for any sum tendered and not received.

But if it appears that said bills and notes were withheld for any

amount due to the defendant beyond the amovmt paid or tendered, he

shall have judgment for the sum due at that time, and unpaid, with

interest and costs.

Zioans and Discounts.

Sect. 67. A bank which loans or issues any of its notes or bills Bills not to be

with an agreement or understanding that such notes or bills shall not
ke^"t*^from'^cir-

be put into immediate unrestricted circulation, or that they shall not
J^^^H","!-

be returned to the bank mthin a Hmited time, shall forfeit a sum not 3 ketTss?.

exceeding one-half nor less than one-fourth part of the amount so

loaned or issued.

Sect. 68. No bank shall directly or indirectly make a loan or dis- Loans, &c., pay-

count unless the amount of the loan or the proceeds of the discount are ^'J.f"'^
^'^^ '

payable by the bank on demand in specie or in the bills of the bank; R.s.36,§58.

and every loan or discount made contrary to the provisions ot this sec- locush. 22.

tion shall be void ; and the bank for each offence shall forfeit five hun- ^ ^fray, 458.

dred dollars.

Sect. 69. No bank shall take a greater rate of interest or discount Banks not t^
-, r- •.,!• J. T,j.i take more than

on any note, draft, or security, than six per cent, a year; but such six per cent, in-

interest or discount may be calculated and taken according to the
^^^''an^^e*''^

*^^"

established rules of banking ; and in discounting drafts, bills of ex- r. s.^se, §§ 59,

change, or notes of hand, the bank may in addition to such interest
f^^^ ^gg^ ^ ^

charge the then existing rate of exchange between the place where 12 Pick. 586.

such draft, bill, or note is discounted and "the place w^here it is payable.

For every offence against the provisions of this section the bank offend-

ing shall forfeit five hundred dollars.

Sect. 70. Every bank which issues a bill, note, check, or draft, Bills, &c.,when,
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where, and how
redeemable.
Penalty.
R. S. 36, § 61.

15 Mass. 453.

4 Pick. 3H.

Preceding sec-

tion not to ex-
tend to certain
checks and
drafts.

R. S. 36, § 62.

Banks may
draw for bal-

ances.
R. S. .36, § 63.

Real estate of
banks may be
sold on execu-
tion.

R. S. 36, §50.
See Ch. 133, §28.

Officer may ad-
journ sale.

R. S. 36, §51.

Lands mort-
gaged to banks
may be seized
on execution,
&c.
R. S. 36, § 52.

Cashier, &c., to
furnish copies
of notes, &c., to
officer, &c.
R. S. 36, § 53.

No transfer of
such note, &c.,
after notice, &c.,
to be valid, ex-
cept.

R. S. 36, § 54.

redeemable in any other manner than by payment in specie on demand,
or payable at any place other than the place where such bank is by law
established and kept, shall be liable to pay the same in specie to the

holder thereof on demand at said bank, without a previous demand at

the place where the same is on the face of such bill, note, check, or

draft, made payable ; and if the bank which issued the same neglects

or refuses so to pay on demand, it shall be liable to pay to the holder

thereof two per cent, a month damages so long as such neglect or

refusal continues.

Sect. 71. Nothing contained in the preceding section shall extend
to a check or draft drawn by the president or cashier of a bank within

this state, on any other bank either within or without the state, for a

sum exceeding one hundred dollars ; but all such checks or drafts shall

first be presented for payment at the bank on which the same are

drawn, and in default of payment the holder shall be entitled to re-

cover against the bank which issued the same, the amount of such

check or draft, with additional damages of two per cent, a month on
the amount thereof from the time of such default.

Sect. 72. Nothing contained in this chapter shall restrain a bank
from drawing a check or draft for any balance due to it.

Taking Land^ <S;c., on Execution.

Sect. 73. The lands of a bank may be taken in execution and sold

by public auction to the highest bidder ; and the officer levying such
execution, having first given notice of the time and place of sale at

least fourteen days previous thereto in two or more public places in

the city or town where such lands lie, and also in some newspaper
printed in the county, and if there is no such paper, then in a news-
paper printed in the city of Boston, shall convey such lands to the

purchaser, and such conveyance shall be efiectual to transfer to the

purchaser all the estate and interest of the bank therein.

Sect. 74. The officer who levies such execution may adjourn the

sale from time to time, not exceeding seven days at any one time,

until the sale is completed.

Sect. 75. All the right, title, claim, and interest of a bank in lands

mortgaged for security of a debt due or. assigned to such bank, may
be seized on execution and sold by public auction in the manner j^re-

scribed in the two preceding sections ; and any debt secured by such

mortgage and due to the bank at the time of the sale of the mortgage,
shall pass by deed of conveyance executed by the officer who levies

such writ of execution. The purchaser or his legal representatives,

may in his or their own name maintain any action proper to recover

such debt or obtain possession of such lands which might have been
maintained in the name of the bank had no such sale been made, and
a copy of such mortgage deed duly certified by the register of deeds

for the county or district where such lands are situate and where such

mortgage deed is recorded, shall be admissible e\'idence of the same.

Sect. 76. The cashier or clerk of such bank on reasonable request

shall furnish the officer serving such execution, or the judgment creditor,

Avith a certified copy of the note or obligation and the indorsement

thereon secured by such mortgage, together "v^dth a statement of all

payments made thereon by the debtor, and after the sale of such mort-

gage shall deliver said note or obligation to the purchaser.

Sect. 77. The officer making such seizure on execution shall if re-

quired by the creditor file a notice thereof in the registry of deeds, and
give a like notice to the cashier or president or leave the same at the

banking house ; and no sale or transfer of such note, obligation, or mort-

gage, made by the bank after such notice, shall have any validity or
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GiFect against the purchaser under such sale, but the same shall be void
except only as between the bank and the person to whom a bank
makes such sale or transfer, his heirs, executors, administrators, or
assigns.

LiahiUty of StocJcholders. \^' r. A ihr c\\

Sect. 78. If a loss or deficiency of the capital stock in a banK arises incaseofdefl-

from the official mismanagement of the directors, the stockholders at ^tockfi'otders

the time of such mismanagement shall, in their individual capacities, liable.

be liable to pay the same; but no stockholder shall be liable to pay a Spiekl'm^'
sum exceeding the amount of the stock actually held by him at that ^ ^^t. 182.

time.

Sect. 79. Stockholders in a bank at the time when it stops payment Liability of

shall be liable in their individual capacities, for the payment and redemp-
for'^i-cdcm^fo

tion of all bills issued by such bank and remaining unpaid, in j^roportion of bills,

to tlie stock they respectively held at the time "aforesaid; and stock-
i*'^'-''-^~'§§i'2-

holders, who, having reason to believe that a bank is about to stop pay-
ment, transfer their shares, or any part thereof, with intent to avoid this

liability, shall be subject to the same, on the shares so transferred.

Sect. 80. Stockholders in a bank, at the time its charter expires, at expiration
shall be liable, in their individual capacities, for the payment and re- of charter,

demption of all bills issued by such bank and remaining unpaid ; and i849,'3^2!'/3.^'

stockholders, wdio, having reasonable cause to believe such bank insol- f-^ilf^]^^'
vent, have transferred any of their stock within six months before such lo" Met. 524,569.

expiration, with intent to avoid this liability, shall be subject to the loray.'ssl
same on the shares so transferred.

Sect. 81. A stockholder of a bank who is obliged to pay any debt stockholders

or demand against said bank out of his individual property, may have a ^u^ribS?©'^
suit in equity to recover the pi'oportional parts of such sums of money K. s. so, §32'.

so paid from the other stockholders liable for the same, and such damages
and costs as the court may decree.

Sect. 82. A corporation being a stockholder in a bank, shall be liable Corporations

in its corporate capacity to pay any loss or deficiency of the capital stock XS bTun-
in such bank arising from the official mismanagement of its directors, der same habii-

and for the payment and redemption of all bills issued by said bank, divkiutis.^^
^'

and remaining unpaid when its charter expires, or when it has stopped K-S-36, §33.

pajTuent, in the same manner as individual stockholders are Hable in
^^^'^^'5^'

their individual capacities ; and such corporation may compel a contri-
bution from other stockholders in the manner prescribed in the pre-
ceding section.

Loans to Commonwealth.

Sect, 83. Upon requisition of the legislature each bank shall loan Banks to loan
to the state a sum not exceeding five per cent, of its capital stock at ^veahh"'*"^"
any one time, reimbursable by five annual instalments or at any shorter k's.36, §35.

period at the election of the state, with the annual payment of interest
at rate not exceeding five per cent. ; but the state shall not be entitled
to demand of any bank loans which together at any one time exceed
one-tenth part of its capital.

Sect. 84. When the treasurer is authorized by an act or resolve of Treasurer to

the legislature to borrow money of a bank, he shall give notice in Rj^kr""^
*°

writing to the president or cashier thereof, of the amount to be furnished K- S. 36, §36.

by such bank, and shall require a loan of the same conformably to the
provisions of this chapter; and thereupon the bank shall forthwith place
to the credit of the state the amount of the loan required.

Sect, 85. The treasurer in making demand upon the banks for such to apportion
loan shall equalize as far as shall be conveniently j)racticable the amount

''^''^^If^'''^^
of such demand among the several banks within the state, having refer- j{".T3o,"§37.

ence to the amount of the obligation of each bank to loan to the state,
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Forfeiture if

banks refuse to
loan to treas-
urer.
R. S. 36, § 38.

Treasurer to in-

stitute suit for
such refusal.

K. S. 30, § ay.

Statement of
capital to be fur-

nished treas-
urer.

R. S. 36, § 46.

Bank tax.
R. S. 9, §§ 1, 2.

R. S. 36, § 45.

12 Mass. 252.

22 Pick. 1~G.

11 Met. 135.

Remedy for
neglect to pay
tax.
R. S. 9, § 3.

22 Pick. 176.

and to the amount previously borrowed of each bank under authority
thereof.

Sect. 86. If a bank neglects or refuses for the space of thirty days
after notice from the treasurer to make such loan and to place the
amount thereof to the credit of the state, such bank shall forfeit and
])ay into the state treasury at the rate of two per cent, a month upon
the amount so long as such refusal or neglect continues : provided, that

the notice demanding such loan is approved by the governor in writing

and accompanied by an attested copy of such act or resolve.

Sect. 87. The treasm-er, at the expiration of thirty days after such
demand and after such neglect or refusal of a bank, shall institute an
action in the name of and for the use of the commonwealth against the

bank so neglecting or refusing, for the recovery of said penalty ; and
from month to month shall institute similar suits so long as such
neglect or refusal continues ; and upon obtaining judgmer.t and ex-

ecution he shall cause the amount thereof to be forthwith levied and
the judgment satisfied.

Taxes.

Sect. 88. Every bank shall, until all its capital is paid in and reported

to the treasurer, furnish him on or before the first Mondays of April and
October after each payment of its capital, with a statement of the

amount of stock actually paid in by its stockholders, and the time when
the several instalments were paid.

Sect. 89. Every bank shall annually within ten days after the first

Monday of April and Octobei', pay to the treasurer of the common-
wealth a tax of one-half of one per cent, upon all its capital stock which
has been for six months actually paid in, and at the same rate for any
shorter time any of its capital has been so paid in.

Sect. 90, If a bank neglects to make such payment, the treasurer

shall forthwith commence an action of contract in the name of the

commonwealth for the recovery of the same with interest.

Weights of
banks to be
proved every
five years.
R. S. 36, § 47.

No tender of
gold valid, un-
less, &c.
R. S. 36, § 48.

Weights to he sealed.

Sect. 91. The directors of the several banks, once in five years,

shall have the weights used in their respective banks compared, proved,

and sealed, by the treasurer of the commonwealth or some person

specially authorized by him for that purpose ; which shall supersede so

far as respects such banks the sealing of their weights by the city or

town sealer.

Sect. 92. No tender by a bank of gold weighed with weights other

than those compared, proved, and sealed, as required in the preceding

section, shall be legal ; and the payer or receiver may also require that

the gold shall be weighed in each scale, and the mean weight resulting

therefrom shall be considered as the ti'ue weight.

Weekly and Monthly Returns.

Weekly returns Sect. 93. Every bank doing business in Boston except in that por-

ton,""""^'"^"^" tion called South Boston shall on every Monday morning transmit to

1851, 307, §§1,7. the secretary, according to a form to be furnished by him, a statement

1858' 69J § 1. under the oath of the president or cashier of the amount of its capital
See § 19. stock, the average amounts due to and from other banks, of deposits,

circulation, loans, and discounts, specie actually in the bank, including

specie specially deposited in the bank of deposit of the Boston Clearing

House, which statement shall be based upon tlie condition of the bank
on each day of the week next preceding said Monday.

Sject. 94. Every bank in South Boston and bank out of Boston shall
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on the first Monday of each month transmit to the secretary, according jronthiy re-

to a form to be so furnished, a lil^e statement, except that banks out of out otnost^u^

Boston shall not include in their returns specie deposited in the bank of '^'^'^/^'jj^°"*'^

deposit of the Boston Clearing House, and all the banks mentioned in 1x54, .w, §§ 3, 7.

this section shall state the balances payable on demand due from other j^^l]; ;|f,; 5 ^^

banks, which may be applied to the redemption of their bills; which ik5s; 105.

returns shall be based upon the condition of the several banks on each seeV~i9^'

Saturday since their preceding return.

Sect. 95. Every bank in Boston except in that portion called South penalty for

Boston neglecting to comply with the requirements of section ninety-
i^s^a^^'^ioi, § 1, 2.

three shall for each neglect forfeit five hundred dollars ; and every other

bank neglecting to comply with the requirements of the preceding sec-

tion shall, unless the secretary and treasurer are duly satisfied that said

returns were duly made, properly directed to the secretary and depos-

ited in the post ofiice where said bank is situated, and that there was no
,

neglect on the part of the officers of the bank, for each neglect forfeit

twenty-five dollars, and the secretary shall immediately notify such bank
of its neglect, and if such neglect continues ten days from said first Mon-
day of any month, the bank shall forfeit five hundred dollars.

Sect. 96. The secretary shall cause to be published in one or more Secretary to

of the Boston daily papers, an abstract of the returns of said banks in p"iact o/re-

Boston, on the Wednesday after the same are received, and a like ti^™S'&c.

abstract of the returns of other banks as soon as may be after the receipt i%,' ' ^ '

of the same ; and he shall have regard to prices at which offei's may be

made to make the required publication of such abstracts. All bills

therefor shall be approved by the governor and council.

Sect. 97. The secretary shall transmit to each bank blank forms for Blanks to be

the returns required by sections ninety-three and ninety-four, and the i"54"|o7*^s 7.

banks shall adopt said forms in making the returns.

Annual Meturns.

Sect. 98. The cashier of each bank shall annually make a return of cashiers to

the state of such bank as it existed at seven o'clock in the afternoon of "*
n'^uJf*"™^

any Saturday the governor may direct; and he shall transmit the same R. s. 30,
'§§ 65,

as soon as may be, not exceeding fifteen days thereafter, to the secretary i,s37,65.

of the commonwealth ; which return shall specify the amount due from 1^42, 49.

the bank, designating in distinct columns the several particulars included i^sc' 95.'

therein, and shall also specify the resources of the bank, designating in
1^59' olg'^^^'^'

distinct columns the several particulars included therein ; which return
shall be in substance as follows, to wit :

—
State of Bank, on the Saturday of 18 , 7 chek, P. M. Form of return.

DUE FROM THE BANK.

1. Capital stock. 2. Bills in circulation of denomination of five dollars and
upwards. 3. Bills in circulation of denomination less than five dollars. 4. Net
profits on hand. 5. Balances due to other banks. 6. Cash deposited, including all

sums whatsoever due from the bank, not bearing interest, its bills in circulation,

profits and balances due to other banks excepted. 7. Cash deposited bearing interest.

8. Total amount due from the bank.

RESOURCES OF THE BANK.

9. Gold, silver, and other coined metals in its banking house, including, in case of
Boston banks, specie in the bank of deposit of the Boston Clearing House. 10. Ileal

estate. 11. Bills of banks in this and of the other New England states. 12. Balances
due from other banks. 13. If the bank is in South Boston, or any place out of
Boston, state balances in any other bank to be applied to the redemption of bills, and
payable on demand. 14. Amount of all debts due, including notes, bills of exchange,
and all stocks and funded debts of every description, excepting the balances due from
other banks. 15. Total amount of the resources of the bank. Rate, amount, and
date of dividends since last return. Amount of reserved profits at the time of
declaring the last dividend. Amount of debts due to the bank, secured by a pledge
of its stock. Amount of debts due and not paid, and considered doubtful. Amount
of liabilities of directors.
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Penalty for neg-
lect.

K. S. 3G, § 66.

Secretary to
provide forms.
11. S. 36, § 07.

to prepare ab-
stracts of the
returns, &c.
R. S. 36, § 68.

Returns, how Such retiim shall be signed by the cashier of the bank, who shall make
en ica e

. q^i\^ before some justice of the peace to the truth of said return accord-
ing to his best knowledge and belief; and a majority of the directors of
each bank shall certify and make oath that the books of the bank indicate
the state of facts so returned by the cashier, and that they have full con-
fidence in the truth of said return.

Sect. 99. Every bank neglecting to comply with the provisions of
the preceding section shall forfeit one hundred dollars for each day's
neglect, to be recovered by the treasurer of the commonwealth.

Sect. 100. The secretary of the commonwealth shall annually in the
month of March or April furnisli four printed copies of the form of the
return required by section ninety-eight to the cashier of every bank.

Sect. 101. The secretary shall as soon as may be after he has received
the annual returns from the several banks cause to be pi-epared and
printed a true abstract of the same, with each column added up ; and he
shall transmit by mail one copy to the cashier of each bank in the state,

and shall submit the same to the legislature at its next session.

[^Tnvestiffatiotis.']

Sect. 102. Any committee, appointed by the legislature for the pur-
pose, may examine into the doings of any bank, and shall have free

access to its books and vaults. If upon such examination it appears,

and after a hearing of said bank thereon it is determined by the legisla-

ture that said bank has exceeded its powers or failed to comply with
any of the rules, restrictions, and conditions, provided by law, its charter
may be declared forfeited, and thereby shall be annulled.

Sect. 103. If any officer of a bank, or any other person having
charge of the books and property of a bank, refuses or neglects to exhibit

them to such committee, or in any way obstructs the examination
thereof by the committee, he shall be deemed guilty of a misdemeanor
and punished by a fine not exceeding ten thousand dollars or imprison-
ment not exceeding three years.

Sect. 104. One-eighth of the stockholders in number or value in any
bank may when they consider it necessary choose a committee of their

own number to make an investigation of its concerns. If upon examina-
tion such committee are of opinion that the bank is insolvent, or that its

condition is such as to I'ender its further progress hazardous to the pub-
lic or to those having funds in its custody, or that the bank has exceeded
its powers or filled to comply with all the rules, restrictions, and condi-

tions, provided by law, they shall forthwith report the facts in the case
to one of the justices of the supreme judicial court. If upon inquiry
into the circumstances of the bank such justice considers it necessary, he
may issue an injunction to restrain such corporation in whole or in part
from further proceeding with its business until a hearing of the corjiora-

tion can be had. He shall forthwith issue process for that purpose, and
after a full hearing of the corporation may dissolve or modify the injunc-

tion or make the same perpetual, and make such orders and decrees to

suspend, restrain, or prohibit, the further prosecuting of the business of
such corporation as may be needful in the premises, according to the

course of proceedings in equity ; and he may appoint agents or receivers

to take possession of the property and effects of the corporation, subject

to such rules and orders as may from time to time be prescribed by the

supreme judicial court, or any justice thereof in vacation.

Anmdling and Expiration of Charters.

stockholders Sect. 105. The Stockholders of any bank, at a meeting called by a
may annul char- -^rj^tgn iioticc fi'om the cashicr. Stating the time, place, and object, of

the meeting, sent to each stockholder thii'ty days at least before the

Legislature
may examine
banks and de-
clare charters
forfeited.

R. S. 36, § 40.

9 Met. 195.

Penalty on offi-

cers of banks
for refusing to
exhibit books,
&c.
K. S. 36, §41.

One-eighth of
stockholders
may choose
committee to
investigate, &c.
1»43, 93, § 9.
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time of holding the same, and published in one or more newsjiapers Not to exempt

printed in the city or town, or if there is no such paper then in one or j^;";™ {gy^'if
f

'.,

more newspapers printed in the county where such bank is situated, for i«4i^ ii3^§§i^-i|

three weeks before the time of such meeting, may, by a majority of the

votes all the stockholders could cast if present, or, Avhen the bank com-
missioners or a majority of them have so recommended, by a majority of

the votes cast at such meeting, surrender and thereby annul the charter

of such bank ; but such annulling shall not exempt the stockholders from
any liability imposed by this chapter or chapter sixty-eight.

Sect. 106. Every bank availing itself of the provisions of the pre- Banks exempt

ceding section shall be exempt from the bank tax from the time a [ax"whra''&c.
majority of the bank commissioners report to the governor that such is3s, los, §2.

bank may with safety to the public close its concerns imder the j)ro-

visions of section thirty-six of chapter sixty-eight.

Sect. 107. Any stockholder or creditor of a bank that has surren- s. J. c. may
dered its charter, may for the purpose of limiting the time beyond which iSabuit^of"^

its liabilities shall be barred, apply by petition to the supreme judicial banks suiren-

court, which shall have as full power to fix such limitation as if the bank iHs^fsi.^'^^'^^'

were before it by a .creditors' bill in equity, or under cha])ter sixty-eight.

Sect. 108. When the charter of- a bank expires or is forfeited, or Plates and dies

when a bank closes its business, the members of the board of directors 1° court ^'wtieu

last in office shall forthwith deliver up all their plates and dies to the bnnk charter

court of record having jurisdiction of the ofience of counterfeiting in penalty.

the county in which the bank has been established, and the court shall ^%^' i^'^§§ 2,3.^

cause them to be disposed of in such manner as shall be deemed expe- '^"^ > -i^

j
y

dient in order to prevent their use for any unlawful purpose. A mem-
ber of the board who wilfully refuses or neglects so to do shall be
punished by a fine not exceeding five hundred dollars.

JVeio Privileges.

Sect. 109. If new or greater privileges are granted to any bank New privileges

hereafter created by charter, every such bank in operation at the time banks^***^

**"^''

of such grant shall be entitled to the same privileges, and subject to the k. s. 36, §69.

same liabilities.

banks organized under general laws.

Sect. 110. Ten or more persons and their successors may become a Who may be a

body corporate for the purpose of carrying on the business of banking bauktu^^pur-*'"'^

on the terms and conditions prescribed in this chapter, and in all gen- poses."

11 U- 1 4. K- V • u.\ ^ \ • ^ M- ^ 1^51,267, §§1,12.
eral laws which are at any tmie in force m this state in relation to 1852, 2.36, § 1.

banks and banking, so far as they are not inconsistent with the follow- ^^^' ^*''''

ing sections.

Sect. 111. The capital stock of each bank thus established shall not Amount of cap-

be less than one hundred thousand nor more than one million dollars, pa^^ in^"^'

^°^

divided into shares of one hundred dollars each, transferable only at the i85i, 20V, §§1,2.

banking house and on the books of the bank. The stock shall be paid
in gold or silver money, one-half before the bank goes into operation
and the remainder within one year thereafter; subject to which pro-
visions it shall be paid in such instalments and at such times as the
stockholders direct.

Sect. 112. Before a corporation commences business, the president Certificate to be

and directors shall under their hands and seals make a certificate, which f3^^l%\<y
shall specify:

—

.

First, the corporate name, which shall be different from that of any
bank previously organized or incorporated in this state

;

Second, the name of the city or town in which it is to be located;
Third, the amount and number of shares of its capital stock

;

Fourth, the name, place of residence, and number of shares, of each
stockholder

;

27 40
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\i^ i.it

i^ld 1.

May Increase
capital.

1851, 267, §4.

Shall carry ou
business only at

banking house.
Forfeiture of
privilege.
1851, 2(57, § 5.

Auditor to ob-
tain engraved
bank notes ; to
countersign,
number, and
register.

1851,267, §6.
1859, 221, § 6.

to destroy
bank-notes re-

turned.!

to give notes
to bank upon
receipt of pub-
lic stock, &c.
Part to be ex-
empt from tax-
ation.

1851,2(17, §7.
1852, 23(5, § 2.

Stocks may be
exchang'ed or
surrendered.
1851, 267, § 8.

Securities to be
stamped.

Fifth, the time when it is to go into operation.

The certificate shall be acknowledged before a justice of the peace
and recorded in the registry of deeds of the county or district in which
the bank is to be located, and a copy shall be filed in the oftice of the

secretary of the commonwealth. Copies of such certificate duly attested

by the register or secretary shall be admitted as sufficient evidence in

all cases.

Sect. 113. A bank so organized may by a vote of three-fourths of
its stockholders increase its capital stock upon proceedings similar to

those prescribed in the preceding section.

Sect. 114. Such bank shall carry on, at its banking house only, the

usual business of banking. If after receiving circulating notes as here-

inafter provided it neglects or omits to carry on such business, the neg-

lect or omission shall work a forfeiture of its privilege, and it may be
proceeded against as provided in section one hundred and thirty-one.

Sect. 115. The auditor of accounts shall cause to be engraved and
printed in the best manner to guard against counterfeiting, circulating

notes in the similitude of bank-notes, in blank, of such denominations
as are allowed by law and in such quantities as he may from time to

time deem necessary. Before such notes are delivered to a bank they
shall be numbered and registered in proper books kept for the purpose
in the office of the auditor, and countersigned by him, or under his

direction by some person by him appointed, with the approval of the

governor and subject to removal, of which apj^ointment such public

notice shall be given as the governor requires.

Sect. 116. Any such bank may, at any time, return any portion of
its circulating notes to the auditor, who shall, forthwith, on receiving

the same, cause them to be destroyed in his presence, and in the pres-

ence of the president and cashier of the bank ; and a certificate thereof
shall be entered upon the books of the auditor, and signed by said

auditor and said president and cashier.

Sect. 117. When such bank transfers to the auditor, at a rate not
above its par value nor above its current market value, any public stock

issued by a city or town in this state, or by either of the New England
states, New York, or the United States, amounting, upon an equality

to a stock of this state producing six per cent, a year, to not less than
fifty thousand dollars, and not exceeding twenty-five per cent, above its

capital stock, such bank shall be entitled to receive from the auditor an
equal amount of circulating notes so countersigned and registered, and
stamped on their face, " secured by the pledge of public stocks

; " and
such bank shall be exempt from taxation upon such portion of its cap-

ital stock not exceeding three-fourths thereof so invested and trans-

ferred.

Sect. 118. The circulating notes held by such bank shall at all times

be secured in full by public stocks as proA'ided in the preceding section,

and shall never be less in amount than fifty thousand dollars; subject

to which provisions the auditor may upon application of a bank sur-

render and transfer to it its deposited stock or any part thereof in ex-

change for other stocks of the kind specified in said section, or for an
equal amount of circulating notes originally delivered to said bank, to

be by the auditor immediately cancelled.

Sect. 119. All securities held by the auditor under the provisions of

this chapter shall as soon as received, and in presence of the president

or cashier of such bank, be stamped or branded with the following words,

to Avit :
—

Commonwealth op Massachusetts.

Deposited in the auditor's office by (fill this space with the name of the bank
depositing the security) as security for its circulating notes. Not to be withdrawn
without the consent of the auditor indorsed hereon, and countersigned by the

treasurer.
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And sitch securities, when Avithdrawn in conformity with the pro-
visions of this chapter, shall be indorsed with the words, " Withdrawn
by consent of the auditor ;

" Avhich consent shall be signed by the audi-

tor and countersigned by the treasurer.

Sect. 120. Such bank, after having executed and signed such circu- Banks may dr-

lating notes so as to make them notes payable on demand at its bankin<r ?w-'i'*oA"^f ?;,^ I'll I •/ » lOJl, 4Vi, § 10.

house, may loan and circulate them as money subject to the laws and
usages of this state in regard to banking, and shall issue no other circu-

lating notes.

Sect. 121. If such bank after receiving such circulathig notes refuses Procecding-s

or delays payment in gold and silver money of any such note issued by oVb n^^^r"*^"*!
it and presented for payment in its usual hours of business, it shall be i85i, 207, § 11,

liable to the penalty prescribed in section fifty-nine, and the holder
making such demand may cause the same to be protested. The auditor
on receiving and filing in his office such protest shall forthwith give
notice in writing to the bank that issued such note ; and if the bank
neglects or refuses to redeem it in gold or silver money for ten days
after such notice, he shall immediately, unless he is satisfied that there
is a good and legal defence against the payment thereof, give notice by
publication in two or more newspaj^ers that all the circulating notes
issued by such bank Avill be redeemed out of the trust funds in his

hands for the purpose. He shall thereupon apply such trust funds to

the payment, pro rata, of all the circulating notes issued by such bank,
whether protested or not, and adopt such measures for the payment
thereof as will in his opinion most eflfectually prevent loss to the
holders.

Sect. 122. The auditor shall not countersign circulating notes for Penalty for

any bank to an amount in the aggregate exceeding the public stocks countersigning

deposited with him by such bank. If the auditor wilfully violates the is5i, 207, § 14.
"'

provisions of this section he shall be punished by fine not less than five

thousand dollars, or imprisonment not less than five years, or by both.
Sect. 123. The plates, dies, and materials, to be procured by the piates, die8,&c.,

auditor for making such notes, shall remain in his custody and under
*uj1*^(|f

^* ^^

his direction ; and each bank shall pay such portion of the exjDense Expense of, by

thereof as may seem to the auditor just and reasonable. I85r2(i7%'^i3
Sect. 124. No such bank shall pay from its counter any bills except whatbiiis

its own and those of other banks of this state.
I'^'^i'^ sor'Ti^"*'

Sect. 125. The auditor shall make and deliver to every such bank Banks to re-~

powers of attorney to receive the interest and dividends at any time
pst^'&c'Vu ?ub

due on the public stock deposited by it ; but he may revoke such powers lie stock

of attorney when in his judgment the public safety requires it; and all f^if^ol, §9.
money received by him as interest or dividends shall be held in trust
for and on account of such bank.

Sect. 126. Every such bank shall, in addition to the returns required to make re-

of other banks, specify and describe the stocks which it has deposited ci^posHed^^"*^
with the auditor. issi, 207, § 15.

Sect. 127. The secretary shall prepare a separate abstract of the Abstracts of

returns of such banks. The annual meetings of the stockholders for the Time "i^f annual
choice of directors shall be held in conformity thereto, agreeably to the meeting.

provisions of section forty-three. ^^^' '^'' ^
^°'

Sect. 128. The bank commissioners shall examine the certificates of Bankcommis-
stocks held by the auditor and the amount of circulatino- notes issued to T^^l^flltlt^"b-i . /»T»r»»i» •• JinilllG STOCKS)

^
ank on account thereof, and if in their opinion such stocks have &c.

so depreciated in value as to make them unsafe for the security deposited,
^'^^' ^*^"'

^
^^"

they shall require the bank to exchange such security or give additional
security to their satisfaction.

Sect. 129. When a bank has redeemed and returned to the auditor when stock
at least ninety per cent, of the bank notes which it has received, and "^=»y ^^

'"''-

shall deposit in his name in such bank as he approves an amount of i85r2U7?§

e-

to bank.
is.
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Bank may
thereafter be
discharged up-
on six years'
notice.
1851, 267, § 19.

Injunction may
be had in cer-
tiiiu cases.

1851, 207, § 20.

When in hands
of receivers, au-
ditor to trans-
fer stocks, &c.
1851, 267, § 21.

Legislature
may alter or re-

peal, &c.
Remedies not
impaired.
1851, 267, § 22.

Banks hereto-
fore organized.

money equal to its unredeemed circulating notes, he may receive the
same and give up all the securities theretofore deposited by it.

Sect. 130. A bank which has complied with the provisions of the
preceding section may give notice for six years in any newspaper aiitlior-

ized to publish the laws of the state, and also in at least one newspaper
published in the county where the bank is located, that all circulating

notes issued by such bank must be presented at the auditor's office Avithin

six years from the first publication of such notice, and that at the ter-

mination of said six years the notes will not be redeemed. On proof
that such notice has been given the auditor shall pay over to the bank
any money in his hands ; and the bank shall not be longer held for the

redemption of its bills.

Sect. 131. When any justice of the supreme judicial court is satisfied,

fi'om the certificate of the auditor or otherwise, that any such bank is

insolvent, or that its condition is such as to render its furtlier continuance
hazardous to the public or to those having funds in its custody, or that

it has exceeded its powers, or has tailed to comply with all the rules,

restrictions, and conditions, provided by law, the same proceedings shall be
had in relation thereto as are provided in section one hundred and four.

Sect. 132. When a bank is placed in the charge of one or more
receivers or trustees by a justice of the supreme judicial court, the
auditor shall transfer and pay over to them all stocks or moneys held by
him as the property of such bank, to be by them applied to the redemp-
tion of its circulating notes.

Sect. 133. The legislature may at any time alter or repeal the twenty-
three preceding sections, and may by special act annul or dissolve any
corporation existing under the same ; but the dissolution of such corpo-

ration shall not impair any remedy given against the same, its stock-

holders, or officers, for any liability previously incurred.

Sect. 134. The preceding sections shall apply to such banks as have
availed themselves of the provisions of chapter two hundred and sixty-

seven of the statutes of eighteen hundred and fifty-one.

Savings banks
to be g'overned
by following
sections.

R. S. 36, §71.

offlcers of.

R. S. 36, § 72.

to be sworn.
Tenure of office.

Treasurer to
give bond.
R. S. 36, § 73.

Choice and ap-
pointment of
officers.

R. S. 36, § 74.

SAVINGS BANKS.

Sect. 135. All savings banks or institutions for saAnngs incorporated
under the authority of this state, may exercise the powers and shall be
governed by the rules and be subject to the duties, lial>ilities, and pro-

visions, contained in the following sections, so fiir as the same are con-

sistent with the provisions of their respective charters.

Sect. 136. The officers of every such corporation shall consist of a pres-

ident, treasurer, and such number of trustees or managers and other offi-

cers as may be found necessary for the ordinary management of its affiiirs.

Sect. 137. Such officers shall be sworn and shall hold their several

offices until others are chosen and qualified in their stead; and the treas-

urer shall give bond to the satisfiiction of the managers or trustees for

the fiiithful discharge of the duties of his office.

Sect. 138. The officers except the treasurer shall be chosen at the

annual meetings of such corporations, to be holden at such time as the

by-laws direct. The treasurer shall be appointed by the managers or

trustees, and shall hold his office during their pleasure. If any office

becomes vacant during the year, the managers or trustees may appoint a

person to fill the same until it is billed at the next annual meeting. It

shall be theduty of the person acting as clerk at such meeting, to notify

all persons elected to any office, and to ascertain whether they accept

the same ; and within ten days after to publish in some newspaper pub-

lished within the county, a list of all such persons as accept the offices

to which they are chosen. Any clei-k neglecting to make such notifi-

cation or such publication, or making a false publication, shall be liable

to a penalty of fifty dollars.
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Sect. 139. Such corporations may at anytime hold special meetings Special meet-

by order of the trustees or managers ; and the treasui-er shall also notify
cafied**^^^

special meetings upon the requisition in writing of any ten members of R. s. 3g, §75.

the corporation. Notice of all meetings shall be given by public adver-
tisement in some newspaper of the county where the corporation is estab-

Ushed, or if there is no such paper, then in some newspaper of the city

of Boston.

Sect. 140. Every such corporation may at a legal meeting elect Members, how
by ballot any citizen of this state to be a member thereof; and any per- how th'ey'may
son may at any annual meeting cease to be a member by filings a written withdraw,

notice of his intention so to do with the treasurer three months at least '
•

'
'
^

'

•

before such meeting. No person shall continue to be a member after

removing from the state.

Sect. 141. Every such corporation may receive on deposit for the Deposits may
use and benefit of the depositors all sums of money offered for that pur- exceedm^'^&c*
pose; but it shall not hold at the same time more than one thousand k s. 3g,§V-.

"

dollars of one depositor other than a religious or charitable corporation.

Sect. 142. Such sums may be invested on first mortgages of real how to be iu-

estate situated in this state, or in the stock of any bank incorporated r.^s! 36, § 78.

under the authority of this state, or in the public fluids of this state, or ^^*^' **•

in the public funds of any of the New England states or the United
States, or may be loaned to any city, county, or town, in this state, or
on notes with a pledge of any of the aforesaid securities as collateral.

Sect. 143. No such corporation shall hold, both by way of invest- investments re-

ment and as security for loans, more than one-half the capital stock of i^g* 30'
§ -^

any bank, nor have more than seventy-five per cent, of its deposits 1^11, ii.'

invested in mortgages of real estate, nor invest more than ten per cent.
^^^' ^^' ^'

thereof" and not to exceed one hundred thousand dollars, in the capital

stock of any corporation.

Sect. 144. Savings banks may deposit on call in banks incoi7)orated Same subject.

under the authority of this state, and receive interest for the same, sums
not to exceed seven percent, of the amount deposited in said savings
banks.

Sect. 145. If the money held by any such corporation cannot be Same subject.

conveniently invested in any or all of the modes herein before pre- K-S-36, §79.

scribed, it may loan not exceeding one-half part of the amount thereof
on bonds or other personal securities, with at least two sureties : /»•<?-

vided, that the principal and sureties shall all be citizens of this state

and resident therein.

Sect. 146. No member of a committee or officer of such corporation investing offi-

charged with the duty of investing its funds, shall borrow or use any borrow'
&"°* ^°

portion thereof, be surety for loans to others, or in any manner, directly k. s. 3fi, §80.

or indirectly, be an obligor for money borrowed of" or loaned by the
^^^'^^•

corporation.

Sect. 147. The income or profit of all deposits, afler a deduction of Dividends, how
all reasonable expenses incurred in the management thereof, shall be

"Jf/j^^ 'how'^
divided among the depositors or their legal representatives, in just pro- withdrawn,

portion
;
ordinary dividends shall be made every six months, and extra ]859,'i89,^§§\-3.

dividends at times fixed by the by-laws; but no dividend shall be
declared until the managers or trustees cause an examination to be
made, and find that the amount thereof has actually accrued, and no
dividend or interest shall be paid to a depositor unless authorized by a
vote of the trustees or managers ; and the principal deposits may be
withdrawn at such time or in such manner as the corporation in its by-
laws directs.

Sect. 148. The treasurer of every such corporation shall annually Savings banks,

make return of the condition thereof as it was at the close of business nuai^rXms.'"'"
on the last Saturday of some preceding month, to be designated by the Contents of."

governor
; which return shall be made to the secretary of the common- ^^' ^' ^

^'
retary

27*
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Form of re-

turn.

Secretary to
furnish forms,

1846, 86, § 2.

Returns by
savings institu-

tions to assess-
ors.

1849, 110.

1851, 258, §§ 1, 2.

1862, 312.

to overseers
of poor on re-

quest.
1852, 132, § 1.

to assessors
on request.
1852, 132, § 2.

Penalty.
1852, 132, § 3.

Money depos-
ited in name of
minors.
1855, 301.

The legislature
may make fur-

ther regula-
tions, &c.
K. S. 36, § 84.

wealth within fifteen days after an order to that effect ; and said return
shall specify the following particulars, namely: place where located;

name of corporation ; number of depositors; amount of deposits; public

funds, stating amount of each; loans on public funds, stating amount on
each; invested in bank stock, stating amount in each; loans on bank
stock, stating amount on each ; deposits in banks bearing interest, stat-

ing amount in each ; loans on railroad stock, stating amount on each

;

invested in real estate; loans on mortgage of real estate; loans to

county or town; loans on personal security; cash on hand; rate and
amount of or<linary dividend for last year ; average annual per cent, of
dividends for the years since the last extra dividend was de-

clared; annual expenses of the institution; all of which shall be certi-

fied and sworn to by the treasurer. And five or more of the trustees

or managers of the corporation shall also certify and make oath that the
said return is correct according to their best knowledge and belief.

Sect. 149. Blank forms of such returns shall be furnished to every
such corporation by the secretary ; and he shall prepare suitable yearly
abstracts of such returns, and lay the same before the legislature.

Sect. 150. The treasurer of every such corporation shall annually
between the first and tenth days of May make return in person or by
mail to the assessors of each city and town in this state in which he has
reason to suppose such a depositor or borrower was resident on the first

day of said month, of the names of all depositors so resident having de-

posits amounting on said day to five hundred dollars and upwards, with
the amounts standing to the credit of each ; and the names of all bor-

rowers upon collateral security of shares of corporate stock so resident,

the number of shares, denomination, and par vahie, of such stock on said

day pledged by each. If he refuses or neglects to make such return, or
wilfully falsifies a return, he shall forfeit fifty dollars for each offence, to

the use of the city or town in which a depositor or borrower resided

whose name and amount was not truly returned, to be recovered in an
action of tort.

Sect. 151. He shall, upon the written request of any overseer of the
poor of a city or town in this state signed by him, inform such over-

seer of the amount, if any, deposited in the institution of which he is

treasurer, to the credit of any person named in such request who may
be at the time a charge upon the state or any city or town therein as a
pauper.

Sect. 152. He shall upon the written request of an assessor founded
ujjon the vote of his city or town, inform such assessor of the amount if

any exceeding two hundred dollars, deposited in the institution of which
he is treasurer, to the credit of any person who may be at the time of

such request a resident of such city or town.
Sect. 153, If he unreasonably refuses to give the information re-

quired by either of the two preceding sections, or wilfully renders false

information, he shall forfeit fifty dollars for every such offence, to the use

of the city or town upon which such pauper is a charge, or to the state,

if the pauper is a charge ujjon the state, or to the city or town of such

assessor.

Sect. 154. Money deposited in such a corporation in the name of a

minor, may at the discretion of the trustees or committee of investment

be paid to such minor or to the person making such deposit ; and the

same shall be a valid pajTuent.

Sect. 155. The legislature may make other or further regulations

for the government of such corporations, or take away their corporate

powers ; and such corporations and their officers shall be subject to ex-

amination by a committee of the legislature in like manner and under
all the liabilities and penalties provided in this chapter with respect to

the examination of banking corporations.
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BANKS AND SAVINGS BANKS.

Sect. 156. The directors of every bank authorized to settle and close Banks, &c.,

its concerns, the trustees of every savings bank and institution for sav- co?n"5o make
ings so authorized, and all receiA'ers or trustees appointed to take pos- '™""'1.y'';P0'"t8-

session of tlie property and eifeets of any bank, shall annually on the "
~'

second Wednesday of January make a report to the legislature, stating

under sjjecific heads the habilities and property of each corporation, and
rendering a full account of their receipts, payments, and doings, in the

execution of their trusts.

Sect. 157. Directors, trustees, and receivers, neglecting to comply Penalty.

with the provisions of the preceding section, shall for each and every is^'. 32, §2.

day's neglect severally forfeit twenty dollars, to be recovered by the

treasurer of the commonwealth who shall sue for the same ; but no pay-

ment of a forfeiture so incurred, or of expenses resulting from such for-

feiture, shall be allowed as a charge against such bank or institution.

CL. in
Hi

CHAPTER 58.

OF INSURANCE COMPANIES.

insurance commissioners.
Section

1. Insurance commissioners, appointment and

tenure of office.

2. to visit and examine insurance companies

on request, &c.

3. may examine books and agents of foreign
companies.

to calculate value of life policies.

may examine officers and other persons.

Penalty for refusing to testify.

shall apply for injunction in case of insol-

vency, &c. Injunction to issue; proceed-

ings thereon.

to furnish forms for returns.

to report violations of law to secretary.

Attorney-general to prosecute, &c.

to keep record of their proceedings, &c.

to make annual report to legislature.

Contents of.

Salary.

8.

9.

10.

11.

GENERAL PROVISIONS.

12. General powers, &c., of insurance compa-
nies.

13. First meeting, how called.

14. Companies to give notice of organization,

&c.

15. Call of meetings to specify, &c.
16. Companies may adopt by-laws. Not to

limit venue of actions or suit to less than
two years.

17. Secretary and treasurer to give bond.
18. Office in place specified in charter. In case

of agencies, cards, &c., to specify place.

liable to taxation. To submit sworn
statement of affairs to legislature.

funds of, to be invested in corporate
name and separate classes.

21. Investing officers not to borrow.
22. Mortgages hold by companies, liable to be

taken on execution.

19,

20.

Section
23. Companies not to trade, except.

24. to conduct business in corporate name
only. Term of policies.

25. to transmit to commissioners annual
statement of affairs.*

26. penalty on, for neglect or making false

returns.

COMPANIES HAVING SPECIFIC CAPITALS.

27. Companies with specific capitals to choose
directors. Directors to accept in writing.

Quorum. Vacancies. Proxies. Record
evidence of elections.

28. to choose president and secretary, who
shall be sworn. Duties of secretary.

29. Special meetings, how called.

30. Capital stock, how and when paid in. Poli-

cies not to issue, until, &c.

31. how invested and loaned. Liability of
directors upon loans.

32. Risks to be taken. Policies, how executed.

Limitation of risks.

33. On reduction of capital, risks to be re-

duced. Liability of president and directors.

Of stockholders.

34. Directors to make annual statement to

stockholders. Basis of dividends.

MUTUAL MARINE AND MUTUAL FIRE AND
MARINE COMPANIES.

35. Election of officers, &c. Form of agree-

ment. When may issue policies.

36. Membership.
37. Subscriptions, how held, used, invested,

and cancelled.

38. Limitation of single risks. Reinsurance.
Liability of president and directors for

over-insurance.

39. Monthly statement.

40. Mutual marine companies having been in

operation at least one year, shall make
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Section
annual statement. Directors may declare

dividend of certiiin per cent, on premiums
and subscriptions to safety fund, and issue

certificates.

41. Six per cent, interest may be paid on cer-

tificates, and excess of profits applied to

redemption.

42. Debt due from persons entitled to certifi-

cate may be deducted.

MUTUAL AND STOCK AND MUTUAL FIRE COM-
PANIES.

43. Election of directors. Proxies.

44. President, secretary, and treasurer, cho-

sen and sworn. Secretary to keep record.

45. Quorum of directors. Vacancies. Special

meetings.

46. Choice of directors. Secretary to keep list

of stockholders of guarantee capital. Spe-

cial meetings.

47. Corporations may be represented in mutual
companies.

48. Assessments. Liability of directors.

49. Liability of treasurer.

50. When directors liable, creditors may sue.

Remedy against corporation. Liability of

members.
51. Members to share profits or losses at expi-

ration of policy.

52. Policies limited in amount, and to create

lien. Limitation, &c., to be set forth. En-
forcement of lien.

63. Directors to classify property insured.

Classes to be observed in policies ; ex-

penses, assessments, and dividends.

64. Assessments and statements to be re-

corded. Statements subject to inspection.

Separate statements. Limitation on as-

sessments.

55. Single risks limited.

56. Policies in mutual and stock and mutual
companies. Guarantee capital. Business

to be kept separate.

57. Where may insure.

58. $250,000 to be subscribed before policy to

issue.

Section
59. Trustees may assume liabilities, and create

liens, but not answerable as Individuals.

LIFE insurance COMPANIES.

60. When may go into operation. Choice
of directors. Dividends. Redemption of
guarantee stock.

61. To pay portion to Massachusetts General

Hospital.

62. Policy for benefit of married woman to

whom to inure. By one person for bene-

fit of another. To defraud creditors.

63. Treasurer to receive securities on deposit.

Income of such deposits.

64. Tax for valuation of policies.

65. Not to insure fire risks, &c.

FOREIGN COMPANIES.

66. No insurance by foreign stock companies
unless $100,000 paid in, &c.

67. by foreign mutual without $100,000 cash
and $100,000 deposit notes.

68. Foreign companies to appoint agent by
writing filed. Service upon agent to be
sufficient.

69. Agent to give bond.

70. Taxes, &c., upon companies, &c., imposed
in other states, to be imposed here.

71. Foreign agents to deposit statement and
copy of charter of their companies, and
publish statement.

72. Contracts of agents not complying, valid,

but agent liable. Company not appointing

agent not to recover assessments.

73. Foreign agents to exhibit name of state on
sign, and print same and character of office

on policies, &c.

74. Persons not complying not to act as

agents. Penalty.

75. Companies chartered out of United States

to make returns.

76. Penalty on foreign agent neglecting to

make returns. Exception.

77. Penalty on agents insuring contrary to law.

78. "Fomg'>i" construed.

Forms for returns.

Insurance com-
missioners. Ap-
pointment, &c.
1855, 124, § 1.

1858, 177, § 1.

to visit and
examine insur-
ance compa-
nies on request,
&c.
1855, 124, § 5.

ia58, 177, §2.
See Ch. 59,

§§ 10, 11.

may examine
books and
agents of for-

eign companies.
1856, 252, §53.

INSURANCE COMMISSIONERS.

Section 1. There shall be a board of insurance commissioners con-

sisting of two persons appointed by the governor with the advice and
consent of the council for the term of three years, subject to removal
at their pleasure. The present members of the board shall hold their

offices according to the tenor of their respective commissions unless

sooner removed.
Sect. 2. The commissioners shall visit and examine any insurance

company incorporated in this state when requested in writing by five or

more persons, each of whom is a stockholder or creditor, or pecuniarily

interested in such company ; and also whenever they deem an examina-

tion necessary. At such times they shall have fi-ee access to its books

and papers, and shall thoroughly inspect and examine all its aifairs, and
make inquiries such as are necessary to ascertain its condition and
ability to fulfil its engagements, and whether it has complied with all

the provisions of law applicable to its transactions.

Sect. 3. They may at any time require the agents of any foreign

insurance company to exhibit the books kept by them relating to such

agencies, and to make answer in writing and under oath to all rea-

sonable questions proposed by them, in order to elicit a full statement of

the business done for the company represented by such agent ; and any
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agent refusing or neglecting for thirty clays to answer such interrogato-

ries shall be deemed not to have complied with the provisions of the

laws of this state ; and if he continues to act as such agent, shall be lia-

ble to the penalty prescribed in section seventy-four.

Sect. 4. Upon some day in each year, designated by them, they commissioners

shall calculate the existing value of all outstanding policies of Hfe in-
vuiue^of mfe

surance in companies authorized to make insurance on lives in this state. I'oiicies^

Sect. 5. They and each of them may summon and examine under i^*^'i"'§2-

oath, wliich they may administer, the directors, oflicers, and agents, of officers, &c.

any insurance company, and such other persons as they think ])r()per,
i\','s",fi^(ftegti;

in relation to the atfairs, transactions, and condition, of such comiiany; fy.

and whoever without justifiable cause refuses to appearand testify when "^^' '^ '

so required, or who obsti'ucts a commissioner in the discharge of his duty,

shall for each oiFence be punished by a fine not exceeding one thousand

dollars, or by imprisonment not exceeding one year.

Sect. 6. If upon examination the commissioners are of opinion that shall apply

a company is insolvent, or that its condition is such as to render its cas"of inso°""^

further proceedino-s hazardous to the public or to those holding its poli- yency.&c.1111 1. •^' j^^i -T'l i. i. • Proceedmg-s.
cies, they shall apply to a justice oi the supreme judicial court to issue an isss, 124, §8

injunction restraining such company, in whole or in part, from further

proceeding with its business until after a full hearing can be had. Such
justice shall forthAvith issue the injunction, and after a full hearing of all

parties interested may dissolve or modify the same or make it perpetual.

And he may make such orders and decrees as may be needful to sus-

pend, restrain, or prohibit, the further continuance of the business of

the company ; and may appoint agents or receivers to take possession

of the property and effects of the company, subject to such rules and
orders as are fi-om time to time according to the course of proceedings

in equity prescribed by the court or a justice thereof in vacation.

Sect, 7. They shall annually in September furnish to the insurance tofiirnish

companies in this state, and to the agents known to them of foreign in- [s™ m, § 10.

surance companies doino- business in this state, two or more printed 1800,252, §8.

i? .1 i- J? ^ X 1 1 1 ^1 1858, 170, §2.
cojnes 01 the forms 01 returns to be made by them.

Sect. 8. When in their opinion an insurance company, its officers or to report vio-

agents, have violated any law of the state relative to such company, Attorne°y-im'

they shall forthwith report the facts with such statements and remarks erai to prose-

as they deem expedient to the secretary of the commonwealth, and he 1^1] jo^^
§§ 9^

shall give notice of the same to the attorney-general, who shall at once 1

prosecute said company, officer, or agent, therefor.

Sect. 9. They shall keep and preserve in a permanent form a full to keep record

record of their proceedings, including a concise statement of the condi- &c!"^'*''*^'^

^^^'

tion of each company visited or examined by them. 1855, 124, §3.

Sect. 10. They shall annually at the earliest practicable date after to make an-
'

the returns are received from the several insurance companies, make a coiitents*cftl
°'

report to the legislature of the general conduct and condition of the 1855, 124, § 9.

corporations visited by them since their last annual re])ort, with such 50?
' ""'

'

suggestions as they deem expedient, and shall include therein an aggre-
Jgsl'

^^i^g^g

gate of the calculated values of all outstanding policies of life insur-

ance ; and in connection therewith shall ]n*epare an abstract of all the

returns and statements made to them by insurance companies and
agents. Such report shall be printed on or before the first Wednesday
of January. .

Sect. 11. They shall receive an annual salary of fifteen hundred Saiary^_ l?ba3U-rj^-

dollars each. s"^e'ch.'i5§'36.

general provisions.

Sect. 12. Insurance companies incorporated in this state may exer- insurance com-

cise the powers and shall be subject to the duties and habilities ju-o- {'owers,^!^!'^'^

vided in this chapter so far as consistent with their respective charters. i85o, 252, § 1.

41
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Companies, first Sect. 13. The first meeting of such companies hereafter organized

Sifed"°
°*' '^"^^ shall be called by a notice signed by one or more of the persons named

1856, 252, §2. in the act of incorporation, setting forth the time, place, and purposes,

of the meeting, which shall seven days at least before the meeting be
delivered to each member, or published in some newspaper of the

county in which the company is established, or if there is no such paper,

in some newspaper of an adjoining county,

to give notice Sect. 14. Every such com])any shall give notice in writing to the
of organization, secretary of the commonwealth, of the acceptance of its charter and
1850,252, §3. organization under the same, within one year from the date thereof, or

the same shall be void,

cau for meet- Sect. 15. All matters proposed to be acted upon at any meeting of

1856 '•>5' 5 9 ^^^^^^ companies shall be specified in the call for the same.

by-laws ;ve- Sect. 16. Such Companies may adopt by-laws for conducting their
nue of actious

; business, iiot repugnant to their respective charters or the laws of the
limitation of , ' ^, °

i n i t • ^ • ^•

suits. state, but no such company shall by any condition, restriction, or stipu-
1856, 252, §9. latiou, in its by-laws or policies, designate the county in which any suit

shall be brought against the company, or limit the term of commencing
such suit to a less period than two years from the time when the right

thereto accrues.

secretary and Sect. 17. The secretary and treasurer of such companies shall give

ffive^bond'^**
bond in such sum as may be required by the directors, for the faithful

1856, 252, §9. discharge of their respective duties.

office for Sect. 18. Such companies shall have their office in the city or town

&c^J to^spedfy^' Specified in their charter ; and when they establish agencies in other
location. citics Or towus, all signs, cards, pamphlets, and advertisements, exhibited
1856, 2o2,

§ 5.
^^, issued by them, shall specify the city or town where the company
they represent is located,

liable to tax- Sect. 19. Such companies shall be liable to be taxed by any general

nish^statements ^'"^^^ taxing insurance companies ; and the directors shall when required
of their affairs, furnish to the leoislature, or to a committee thereof, or to the insurance

' ~ commissioners, a statement of their affiiirs signed by the president and
secretary and sworn by them to be correct according to their best

knowledge and belief, and shall submit to au examination on oath con-

cerning the same,
funds of, how Sect. 20. Investments of the funds of an insurance company shall

1856^2521
p5.''" ^^ made in its corporate name ; and funds of such companies as classify

their risks, shall be kept and invested separately, so as to designate the

assets belouGjinof to each class,

investing offl- Sect. 21. No member of a committee or officer of a mutual marine,

row.*^"*
*° ^°^' mutual fire, or mutual life, insurance company, charged with the duty of

1858,48. investing its funds, shall borrow the same, or be surety for such loans

to others, or directly or indirectly be liable for money borrowed of the

company,
mortg-ages Sect. 22. Mortgages on real estate, held by an insurance company,

takeu^on"execu^ shall be liable to be attached and taken and sold on execution, in the
tton.

^ manner provided in sections seventy-five, seventy-six, and seventy-
' ~ seven, of chapter fifty-seven, in respect to mortgages held by banks.

And the secretary shall perform the duties therein required of cashiers

and clerks,

not to trade, Sect. 23. No company shall deal or trade in buying or selling goods,

tsaG^zk, § 4. wares, merchandise, or other like property, excej)ting such articles as have
been insured by such company, on which losses are claimed by the insured.

iJ&lClv'W to conduct Sect. 24. Every insurance company doing business in this state

\ poratrname'""^ shall couduct the saiuc in the pro]ier and corporate name of said com-
oniyjtermof pany, and not by various and different names; and the policies and

i856r^\§§5, contracts of insurance issued by any com])any shall be headed or enti-

3i. tied only by tlie corporate name or title of said company. No policy

shall be issued for a term exceeding seven years.
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Sect. 25. Every such company doing business in this state shall companies to

annually before the fifteenth day of November transmit to the insurance
oo|,'i,TdJsi!nu.r8

conimissioners a statement of its affairs on the first day of said month, annual stuto-

in the form appended to this chapter, adapted to the business done by i85o, '252, § s.

such company, which shall be signed and sworn to by the president

and secretary.

Sect. 26. Any company doing business in this state, neglecting to penalty for

make the returns required under this chapter, shall forfeit one hundred
J^;^'?u* f^^^

dollars for each day's neglect, and every company that wilfully makes returns,

false statements shall be liable to a fine of not less than five hundred nor ^^'^' ^^^' ^'

more than five thousand dollars.

COMPANIES having SPECIFIC CAPITALS.

Sect. 2T. Every insurance company with a specific capital shall -with specific

annually choose by ballot from the stockholders of the company resi- choose direct-

dent within this state, not less than five directors, who shall hold office ors
;
directors

for one year and until others are chosen and qualified in their stead, wrlting^; quo-

Such directors when elected and notified shall before they are qualified
proyiesrrecord

to act declare their acceptance in writing to the secretary of the com- evidence of eiec-

pany. Not less than four directors shall constitute a quorum ; and all
i'^or252, § 11.

questions shall be decided by a majority of those present. Vacancies in

any office may be filled by the directors or by a meeting of stockhold-

ers called for the purpose. Each share shall be entitled to one vote.

Proxies may be authorized in Avriting. No officer shall vote as proxy,

and no stockholder shall either in person or by proxy cast more than

thirty votes. The record of the votes, whether cast in ]ierson or by
proxy, made by the secretary or clerk of the company, shall be evidence

of all such elections.

Sect. 28. The directors shall annually by ballot choose a president, to choose

secretary, and such other officers as the rules direct. The president
secretary,'who

shall be chosen from the board of directors. The president and secre- shall be sworn;

tary shall annually be sworn. The president shall preside at all meetings tary?^
°

of the stockholders and directors, but when absent a president p)'o tern, i'^*^, 252, § 12.

may be chosen as the meeting determines. The secretary shall keep a
record of the votes of the stockholders and of the directors ; a list of
the stockholders and number of shares standing in the name of each

;

a record of all transfers of shares ; of all policies issued by the com-
pany, and of all assignments and transfers thereof; and such additional

books as the president and directors require.

Sect. 29. Special meetings of the stockholders may be called by the Special meet-

directors when they think proi)er ; and they shall call such meetings on cuFimk
^'^

the written application of the owners of one-fifth part of the capital, or isso, 252, § 13.

of twenty stockholders, setting forth the purposes of the meeting.
Sect. 30. The capital stock, unless otherwise specially provided, shall capital stock,

be paid in cash within twelve months from the date of the charter. No |'°j^ f^f ^^^^
certificates of full shares or policies shall be issued until the whole cap- cies not to is-

ital is paid in ; nor shall any policy be issued until a certificate from the ]"5(i,"202, §
14.'

insurance commissioners has been obtained authorizing such company See §§ 37, 56, 60.

to issue policies. The insurance commissioners shall examine the cap-
ital, and a majority of the directors shall make oath that the money has
been paid in by the stockholders towards payment of their respective
shares, and not for any other purpose, and that it is intended that the
same shall remain as the capital of the company, to be invested as
required by the provisions of this chapter.

Sect. 31. The capital stock shall be invested in the stocks of the how invested

United States, or of this state, or of any city or town in this state, or in ynty^of direct
any of the banks thereof, or in any railroads thereof which are com- ors upon loans,

pleted and paid for and the franchises of which are not pledged or
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See §§50,60,00.
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mortgaged, or in bonds of railroad coqiorations in this state ; or it may
be loaned on mortgages of real estate therein, or on pledges of any of
the stocks or bonds named in this section : provided, that no insnrance

company shall own more than one-fourth of the capital of any one bank,
nor invest in nor loan on the stocks and bonds both included of any one
railroad company, more than one-tenth of its own capital, nor in the

aggregate shall the investment in and loan on all railroad property
exceed one-fifth of its capital. Not more than half of its capital shall

be loaned on mortgage of real estate, and not more than one-tenth part

of the capital actually existing of any company shall be invested in a
single mortgage. If any investment or loan is made in a manner not
authorized by this chapter, the directors making or authorizing the same
shall be personally liable to the stockholders for any loss occasioned

thereby ; but insurance companies chartered by this state now doing
business, shall not be compelled to change any investment that was
originally legally made.

Sect. 32. Companies thus organized may insure vessels, freights,

goods, money, effects, and money lent on bottomry or respondentia,

against the perils of the sea and other peiils usually insured against by
marine insurance ; and dwelling-houses and other buildings, merchan-
dise and other personal property, against loss by fire, according to their

respective charters. But no stock company shall hold, on any one risk,

a sum exceeding one-tenth part of the capital existing, and surplus, after

deducting all losses, claims, liabilities, and debts due from the company.
All policies shall be signed by the president and secretary ; or in the

absence of the president by two directors, and in the absence of the
secretary by a secretary pro tern.

Sect. 33. When the capital shall have been reduced by losses or from
any other cause, the amount thereafter to be taken on any one risk shall

correspondingly be reduced to the limitation in the preceding section.

If the directors allow more to be insured on any one risk, they shall be
liable for a loss on any amount exceeding one-tenth the existing capital.

If any company is under liability for losses actually sustained equal to

the capital, and the president and directors knowing it make insurance

or assent thereto, they shall be personally liable for the loss if any under
such insurance. When the charter permits the capital stock to be paid

by instalments, if the capital is lessened by losses before all instalments
are paid in, each stockholder shall be liable for the instalments unpaid on
his shares at the time of such loss ; and no dividend shall be made until

the capital is restored to its original amount.
Sect. 34. At each annual meeting the directors shall cause to be

furnished to the stockholders a statement of the condition of the com-
pany, and in making dividends shall not consider any part of the pre-

mium money divisible until the risks for wdiich the same was jjaid have
absolutely been terminated. But in making up their annual statement
they shall be required to charge the company only such portions of the

cash or notes received on policies which are unexpired, as would be
required to reinsure all outstanding risks.

Election of offi-

cers, &c.

Form of agree-
ment.
1850, 252, ? 18.

See §§ 37, 40.

MUTUAL MARINE AND MUTUAL FIRE AND MARINE COMPANIES.

Sect. 35. Mutual marine and mutual fire and marine insurance com-
panies established by the laws of this state shall be subject to the pro-

visions of sections forty-three, forty-four, and forty-five, relating to

mutual fire insui'ance companies, and shall before commencing business

have an agreement substantially as follows, viz, :—
" The subscribers, members of the insurance company, sev-

ei'ally agree to pay said company on demand the sums set against our

names, or such part thereof as may be called in for the use of the com-
pany, in money or promissory notes."
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Policies of insurance may be issued by such company when two hun- whon policies

dred thousand dollars, if the company is in Boston, or one hundred ^^^ ^'-' ''''*"'-''^-

thousand dollars, if the company is in any other city or town in the

state, has been subscribed and paid in cash or notes payable on time

not exceeding twelve months ; and the president and a majority of the

directors have certified that the subscribers are known to them, and they

believe them solvent and able to pay their subscri])tions ; and a copy of

the certificate has been deposited with the insurance commissioners and
approved by them. Subsequent subscriptions shall be made and certified

in like manner ; and a like copy shall annually on or before the first day
of November be filed with the commissioners.

Sect. 36. Each subscriber durincr the temi of his subscription, and Membership.
1

• 1 1 II 1. 1 i? ii u 4. 185(5, 252, § 19.

each person insured, shall be a member of the company; but persons

insured shall not remain members after the termination of the risk and
the payment of the loss, if any thereon.

Sect. 37. The subscriptions provided for in section thirty-five shall Subscriptions,

constitute a permanent fund, to be used when necessary for payment of iJfv^sted, audT
'

the losses and expenses of the company; but shall not be applied to pay jS?,?'^^'^'^^ o^

the premiums for insui'ance effected by the subscribers. The subscription '

notes as they mature shall be paid in or other notes substituted therefor,

so that the amount of the original fund shall not be reduced. The sub-

scription notes or any ^^ro irita portion thereof may be cancelled when-
ever the net profits of the business are sufficient to replace the same

;

and such profits shall then be invested as prescribed in section thirty,

thereafter to be held as the permanent fund in place of said notes. All

jiayments made on subscription notes and all cash funds not required for

the current uses of the company shall be invested in the same manner.

If any subscriber fails to pay his subscription, and it is proved that the

president or a director knowingly certified falsely in regard to such

subscriber, the person certifying shall be liable to the company for such

sum as the subscriber fails to pay. ^
Sect. 38. No company shall hold on one risk more than ten per cent. Limitation of

of its subscriptions and invested funds, not pledged, and premium notes KdnpuVance.

on risks absolutely terminated, after deducting therefi'om all losses and Liai^iiiity of

claims for losses, or cash received for risks not terminated, and all debts, directors for

Whenever by means of open policies or indorsements thereon more than
il^Q'^2i^^§2u'

ten per cent, is so at risk, the directors shall as soon as may be obtain

reinsurance for the amount of such excess. If a company is at any time
liable for losses beyond the amount of its cash fund, legal investments,

premium notes received from risks terminated, and subscription notes,

the president and directors, knowing the condition of the company, shall

be personally liable for all losses occurring on insurance eflected during
such state of the company.

Sect. 39. The directors shall require the president to make a monthly arontiiiy state-

statement to them of the assets and liabilities of the company ; which "850*250, § 22.

statement shall be entered upon their records or in a book kept for that

j)urpose.

Sect. 40. Mutual marine insurance companies incoii^orated in this Mutual marine

state which have been in operation not less than twelve months shall operatlonVne
cause an annual dividend statement to be made up in each year, con- year, to make

taining a fiiir estimate of the net profits of the company not before di- moVt^
^
^^

vided, taking into view the probable amount to be paid on all claims,
f^'J^J^f^^e^^^'j'''^

outstanding risks, and demands, against the company, and including liend on premi,

expenses, interest, and allowances for previous deficiencies. After ascer- "criptlons^to^
taining in this mode the net profits of the year on the risks terminated, safety fund, and

the directors may declare a dividend of such profits of a certain per cates.*"^'^*'''"

cent, on the premiums received for such terminated risks and the sub- i852, isr, § 1.

scriptions made to the safety fund in that year, and may issue certifi-

cates representing said dividend to the persons in whose names the
28
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policies of insurance and subscriptions for the year in conformity to the

provisions of section thirty-five were originally made, or to their legal

representatives. The certificates shall be transferable only on the books
of the company under regulations to be prescribed by the by-laws, shall

contain a provision declaring the same to be subject to future losses and
expenses of the company until they are redeemed as hereinafter pro-

vided, and subject to be reduced by the directors in case of losses and
expenses in any subsequent year exceeding the estimated profits of such

year. But such original certificate need not be issued for a less sum
than ten dollars. All such sums may be passed to the contingent ac-

counts of the company.
Sect. 41. Such companies may pay on the certificates issued in con-

formity with the preceding section, from the accrued income of their

invested funds, interest not exceeding six per cent, per annum ; and
whenever the net profits of any such company exceed the sura of two
hundred and fifty thousand dollars, the excess may be applied from year

to year thereafter to the redemption of the certificates of the previous

years in such manner as the directors determine ; but no certificates of

any year shall be redeemed while certificates of j^revious years remain
unredeemed. When the accumulations of net profits of such company
exceed the sum of five hundred thousand dollars, such excess shall be so

applied.

Sect. 42. "When a person entitled to a certificate of profits is in-

debted to such company for any sum past due, the company may
withhold the certificate and deduct such sum from the amount thereof,

and reduce or cancel the same ; but persons holding policies of the com-
pany or entitled to certificates shall not be answerable by reason thereof,

or for any thing contained therein, except for the payment of their pre-

mium or other notes in advance for premiums.

Election of di-

rectors.
Proxies.
1851),

See § .35.

i,§23.
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See § .35.
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1856, 252, § 25.

See § 35.

MUTUAL AND STOCK AND MUTUAL FIRE COMPANIES.

Sect. 43. Every mutual fire insurance company shall annually elect

by ballot not less than seven directors, citizens of this state, and, after

the first election, members of the company, who shall manage and con-

duct the business thereof. Every person insured by the company shall

be a member, and no one member shall be allowed more than five votes

in person. Members may vote by proxies dated and executed within
six months and returned and recorded on the books of the company
three days previously to the meeting of the company at which the same
are used ; but no person shall be allowed by proxy or otherwise to cast

more than twenty votes ; and no paid ofiicer shall vote as proxy for any
absent member.

Sect. 44. The directors of every such company shall annually choose
by ballot one of their number as president, a secretary and treasurer,

who shall annually be sworn, and a record of the oath shall be entered
upon the books of the company. The secretary shall keep true records

of the meetings of the corporation and of the directors, and of all votes

passed by them ; and recoi-d a copy of all policies issued by such com-
pany, and all assignments or transfers of the same, when properly as-

sented to, which record shall be open to the insjaection of any persons

interested therein.

Sect. 45. Not less than five directors shall constitute a quorum, and
all questions shall be decided by a majority of those present. Vacan-
cies in any office may be filled by the directors until the next annual
election, or by a new election at a meeting called for that purpose.

Special meetings of the members may be called when ordered by the

directors, and the directors shall call such meetings when requested in

writing so to do by any twenty members.
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Sect. 46. One-half of the directors of every mutual fire insurance ciioiceofdi-

company with a guarantee capital shall be chosen from the holders of
ij'i\"of'stock

the guarantee stock, and the other half from the members of tlie mutual iiouicrs of guar-

department. The secretary shall keep a true list of stockholders of the be^kept!^**"'
*"*

guarantee capital, and of the number of shares held by each, and a rec- '?i^^«iai meet-

ord of the transfer of shares. Special meetings may be called by the i85t;,\>52, § 37.

directors when they think j)roper, and shall be called by them upon the
Avritten application of the owners of one-fifth of the guarantee stock, or

of twenty members of the mutual department, setting forth the pur-
poses of the meeting.

Sect. 47. The directors of every corporation which becomes a mem- Corporations

ber of any mutual company may authorize one or more of the stock- "ented^^in'^mr

holders of such corporation to represent the same in all meetings of ti;"! companies,

such company; and such representatives shall vote and be eligible to
^^'^'252, §26.

the office of director in the company.
Sect. 48. When the just claims against a mutual fire insurance com- Assessments.

pany exceed the funds, its directors shall assess such sums as maybe ^'ctors*^
*^^ "^

necessary upon the members in proportion to their premium and deposit, 1*^5';, 252, § 27.

no member being liable to pay in addition to his premium and deposit ' '"'^y' 2o«i> 210.

more than a sum equal to his said premium and deposit ; and in case of
classification of risks, said assessment shall be made upon such premium
and de])osit as were given upon hazards associated Avith the ])roperty

upon which losses have occurred. When sufticient property of the com-
pany cannot be found to satisfy an execution issued against it, and it

has property belonging to the period assessed, the proceeds of which
can be applied to satisfy such execution, if the directors neglect to pay
the same, or neglect for thirty days after the rendition of judgment to
make an assessment and deliver the same to the treasurer for collection,

or to ap]ily such assessment when collected to the payment of the exe-
cution, they shall be personally liable for the amount of the execution.

Sect. 49. If the treasurer of a mutual company unreasonably neg- Liawuty of

lects to collect an assessment made by order of the directors and to ap- i^o""r|% ,8
])ly the same to the payment of the claims for which it was made, he '

"^ '

shall be hable in his private capacity to the party having such claims
for the amount of the assessment ; and he may repay himself out of any
money afterwards received for the company on account of said assess-

ment.
Sect. 50. When the directors of a mutual company are liable to pay when directors

an execution against the company, the creditor may recover the same Kcmedyagaiust
by a suit in equity or by an action at law against the directors ; and corporatiou.

any director who pays an execution against the company for which he memboJs"*^
is personally liable, may have a suit at law with equitable remedies for issO) 252, § 29.

contribution against any of the directors for their proportion, and also a
suit at law w4th equitable remedies against the company or the individ-
ual members thereof who are liable therefor, for money so paid i'ov them

:

provided, that no member shall be liable to pay in addition to his pre-
mium and deposit more than a sum equal thereto.

Sect. 51. Every member of a mutual company shall at the expiration Members to

of his policy have a share in the profits of the company during the time f,l?JlP?f*!.f'"-1. .. •/* • 1 ^t'*t losses «.t PXpi-
nis policy was in torce in proportion to the sums by him paid on account ration of policy.

of said policy according to the contract or policy, after all expenses, lia-
^'^"'252, §3o.

bilities, and losses then incurred have been deducted. And he shall in
like manner be subject to pay any assessments which may be laid by such
company for the payment of losses and expenses in accordance with its

charter and the laws regulating such companies.
Sect. 52. No policy shall be issued on the mutual plan for a gi-eater Policies limited

amount than three-fourths of the value of the property insured ; and unmount, and
T 11 1 1 11 ^ 1.^ *^ , ' , to create hen.

every pohcy made by such company shall create a hen on the personal Limitation, &c.,

property, and on any building insured and the land under the same, for
^"^ '"' ""^ ^**'^''-



328 INSURANCE C0JIPANIE3 MUTUAL AND STOCK AND MUTUAL. [ClIAP.

Enforcement of
lien.

1856, 252, §31.
4 Met. 200.

10 Met. 211.

6 Gush. 450.

Directors to
classify prop-
erty insured.
Classes to be
observed in i)ol-
icies ; expenses,
assessments,
and dividends.
1850, 252, § 32.

Assessments
and statements
to be recorded.
Statements sub-
ject to inspec-
tion.

Separate state-
ments.
Limitation on
assessments.
1856, 252, §§ 32,

33.

Sing-le risks
limited.
1856, 252, § 34.

Policies in mu-
tual and stock
and mutual
companies.
Guarantee capi-
tal.

Business to be
kept separate.

1856, 252, § 36.

securing the payment of the deposit note, or other Uabilities, or any sums
assessed upon the same : 2^^'ovided, that the extent of the liabihty and
the intention of tlie company to rely upon the lien are set forth on the

face of the policy. Upon the alienation of the property to a bona fide
purchaser, the lien shall cease as to all losses which thereafter occur,

unless the policy is continued by consent of the purchaser and the com-
pany. If it becomes necessary to resort to such lien for the payment of

the liabilities secured thereby, the treasurer shall demand payment from
the insured and also from the tenant in possession, or the person having
possession of the personal property, setting forth in writing the sum due

;

and in case of non-payment the company may sue and levy the execu-

tion upon the property or estate. The officer making the levy may sell

the whole or ajiy part thereof by auction, and apply the proceeds in the

same manner, and the owner shall have the same right to redeem as in

the sale of an equity of redein2)tion of real estate.

Sect. 53. The directors of mutual fire insurance companies may
divide the property insured into not exceeding four classes. The policy

shall designate the class, and the assessments shall be made upon
premiums and deposits belonging to the class in which the loss occurs

;

but no policy shall be issued in a separate class, until five hundred thou-

sand dollars are subscribed to be insured in that class on one date, and
the same is entered on the books of the company. The expenses of the

company not strictly applicable to either class, shall be apportioned to

each class according to the amount of premiums paid by that class for

the same period; and in a division of the funds and returns of premiums
and deposits, each member shall be entitled to receive his pro]iortion of
the profits belonging to the class in which he was insured. No money
belonging to one class, received either as premium or assessment in said

class, shall be used to pay losses or expenses or other liability of any
other class.

Sect. 54. Mutual fire insurance companies, upon making an assess-

ment, shall keep a record of the vote passed by the directors for making
the same, with a statement of the condition of the company at the time
such assessment is made. When an assessment is ordered, the whole
amount to be raised and the particular losses or other liabilities of which
said amount consists shall l>e stated. The statement shall separately

show the amount of cash on hand, of deposit notes, and of liabilities sub-

ject to such assessment, and it shall be recorded in a book kept for that

purpose, and signed by the directors voting for such assessment. Com-
panies dividing their risks and insuring in separate classes shall make
such statement for each class in which an assessment is ordered. Any
member of the company may inspect such statement and take a copy of
the same ; and a person Avho is liable to assessment shall be considered
a member. No assessment shall be collected until such statement and
record are made, nor shall an assessment be laid on any member whose
policy has expired or been cancelled for the period of two years.

Sect. 55. No mutual fire insurance company shall contract for insur-

ance on any one risk for a greater amount than they intend to retain

;

nor with the view or intention of reinsuring any part thereof
Sect. 56. No mutual fire insurance company shall issue policies on

any other than the mutual plan of insurance, excepting such companies
as have been chartered as stock and mutual companies ; and such com-
panies, if doing business in Boston, either directly or through agencies,

before issuing poUcies or transacting any business in the stock depart-

ment, shall have a guarantee capital of at least one hundred thousand
dollars paid in and invested as required by sections thirty and thirty-one

exclusive of stockholders' notes, (unless such notes are secured by mort-

gage or by pledges of stock or bonds, as provided in section thirty-one,)

and of all debts due from the company, and such proportion of all pre-
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miums received in cash for risks not terminated, as would be requisite

to reinsure the same. If doing business in any other city or tOAvn, the
sum of at least fifty thousand dollars shall be paid in and invested in like

manner, and be subject to like conditions and restrictions. All business

and investments on account of the stock department of such companies
shall be separately kept, and the returns to the insurance commissioners
respecting the same shall be according to the form marked A. The
business done on the mutual principle shall also be kept separate, and
returns made agreeably to the form mai-ked C. Such combined com-
panies shall not take on any one risk in their stock department a sum
exceeding one-tenth of their capital stock ; and when the capital stock
is reduced in any way, the amount thereafter to be taken on any one
risk shall forthwith be correspondingly reduced to the limitation in sec-

tion thirty-two, until the capital is restored to its original amount.
Sect. 57. Mutual fire insurance companies incorpoi-ated in this state where may in-

previously to the third day of July in the year eighteen hundred and issg," 252, § 38.

fifty-six, may issue policies on any property included in the terms of
their charters, situated in the New England states and New York ; but
such companies incoi-porated after that date shall not insure property
situated without the limits of this state.

Sect. 58. No policy shall be issued by a mutual fire insurance com- $250,000 to be

pany incorporated subsequently to the twenty-seventh day of March in fwe^poiicy to

the year eighteen hundred and fifty-eight, until.the sum of two hundred *'',^'!«'„.,^

and fifty thousand dollars has been subscribed to be insured and entered lii^s, ilo, §
1.'

on the books of the company. The policies issued and the deposit notes
given for said insurance, which notes shall not exceed double the amount
paid as cash premium, shall be of the same date.

Sect, 59. A person holding property in trust may effect insui-ance TruBtees may
on such property in any mutual fire insurance company incorporated in ^es"^nd eleate
this state, and for that purpose may as such trustee assume the liabilities lien's.

and create all the liens upon the property so insured which other joersons ' ^^ '

on becoming members of such insurance companies assume and create.

He shall not be liable in his individual capacity uj^on such contract of
insurance.

LIFE INSURANCE COMPANIES.

Sect. 60. Before any mutual life insurance company goes into opera- when may go
tion, a guarantee capital of one hundred thousand dollars shall be paid

Directors"^**'"'
in money and invested as required by sections thirty and thirty-one. Dividends.

The subscribers or holders of guarantee stock in a mutual life insurance guarantee""
°*

company shall choose the first board of directors; at all subsequent ^*^^*'9^:,^^

elections they shall choose one-half of the directors until the redemption '

'"^'"
'

of the guarantee stock, when the insured shall choose the directors.

The stockholders shall be entitled to such annual dividends not exceed-
ing seven per cent., as may be agreed upon at the time of subscribing
the capital, if the net surplus over a requisite reservation for liabilities

and contingencies is sufticient to pay the same ; and if less than the sum
originally agreed on, it shall be made equal to it when the profits of the
company are sufticient. One-quarter of the estimated surplus fund above
a sufticient fund to provide for risks, losses, expenses, and dividends,
shall be reserved to be appropriated to the redemption of the guarantee
stock; and after the expiration often years from the organization, when
the amount reserved is sufficient and the insured so vote, the guarantee
stock may be redeemed. At the expiration of every five years the resi-

due of the estimated surplus fund may be divided among the assured in
proportion to the amount of premiums paid by them respectively on
account of the risk on their poUcies for any part or the whole of the pre-
ceding five years : provided, that any policy on which the premium is

28* 42
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payable otherwise than by equal annual payments, shall not be entitled

to a larger distribution than if the premium had been so paid.

Sect. 61. Every company empowered to make insurance on lives

upon land shall be subject to the same obligations for the payment of a

certain share of the profits to the Massachusetts General Hospital as are

imposed on the Massachusetts Hospital Life Insurance Company.
Sect. 62. A policy of insurance on the life of any person, expressed

to be for the benefit of any married woman, whether procured by herself,

her husband, or any other person, shall inure to her separate use and
benefit and that of her children, independently of her husband or his

creditors, or the person effecting the same or his creditors. A trustee

may be appointed by the i:)arty obtaining the policy, or if no such
appointment is made, then by the judge of the probate court for the

county in Avhich the party for whose benefit said policy is made resides,

to hold the interest of the married woman in such policy or the proceeds
thereof. When a policy is effected by any person on his own life or on
the life of another, expressed to be for the benefit of such other or his

representatives, or a third person, the person for whose benefit it was
made shall be entitled thereto against the creditors and the representa-

tives of the person effecting the same. If the premium is paid by any
person with intent to defraud his creditors, an amount equal to the

premium so paid with interest thereon shall inure to the benefit of his

creditors.

Sect. 63. The treasurer of the commonwealth in his official ca-

pacity shall take and hold on deposit the securities of any insurance
company incorporated under the laws of this state which are deposited
by any such company for the purpose of complying with the laws ofany
other state in order to enable such company to commence business in

such state. The company depositing such securities shall have the right

to receive the income thereof, and at any time to exchange the same
according to the laws of the states in which they may be doing business.

Sect. 64. Every insurance company doing business in this com-
monwealth shall annually pay into the treasury of the same, by the way
of compensation for the valuation of the policies, one cent on every thou-

sand dollars insured by them on lives.

Sect. 65. No life insurance company shall issue policies insuring

fire or marine risks.
*

FOREiGisr companies.

Sect. 66. No foreign insurance company with a specific capital shall

by its agent in this state insure property therein or contract for insur-

ance with any residents in this state, unless its capital stock amounts to

one hundred thousand dollars, all of which sum has been paid in cash and
invested, exclusive of stockholders' obligations of any description not
secured as required in section thirty-one and the debts of the company

;

nor unless the company is restricted by its charter or otherwise from
incurring any greater hazard in one risk than one-tenth of its unim-
paired capital, nor unless the comjjany has complied with the provisions

of this chapter.

Sect. 67. No foreign insurance company doing business upon the

mutual plan by their agent in this state shall insure j)roperty therein or

contract for insurance with any resident thereof, unless said company
has one hundred thousand dollars in cash or available cash funds se-

curely invested, and at least one hundred thousand dollars in deposit

notes. And before foreign companies, whether doing business on the

stock or mutual plan, shall by their agents transact any business in this

state, they shall satisfy the board of insurance commissioners that they

have the amount of funds required by this chaj^ter, and have complied
with all other provisions of the same.
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Sect. 68. Every foreign insurance company before doing business in Foreign compa-

this state shall in writing a]i])oint a citizen thereof, resident therein, a agent*by^wri°*

general agent upon whom all lawful jjrocesses against the company may jjig filed.

be served with like eftect as if the company existed in this state ; and afrentTo^Ee'suf-

said writing or i)Ower of attorney shall stipulate and agree on the part ^''J™*- „ „ ,.

01 the comjiany making the same, that any lawiui process agamst said

company which is served on said general agent, shall be of the same
legal force and validity as if served on said company. A cojiy of the

writing duly certified and authenticated shall be tiled in the office of the

insurance commissioners, and copies certified by them shall be sufficient

evidence. This agency shall be continued while any liability remains
outstanding against the company in this state, and the power shall not

be revoked until the same power is given to another and a like copy
filed as . aforesaid. Service upon said agent shall be deemed sufficient

service ujion the principal.

Sect. 69. The general agent shall before any insurance is made by A^cnttogive

said company give a bond to the treasurer of the commonwealth with i^'^^'o52 $46.

one or more sureties to be approved by him in the sum of two thousand
dollars, with condition that he will accept service of all lawful pro-

cesses against the company in the manner provided in this chapter.

Every agent of a foreign insurance company doing business in this state

shall before any business is done by him for said company give a bond
to the treasurer with one or more sureties to be approved by him in the

sum of one thousand dollars, with conditions that he will on or before

the fifteenth day of November in each year make return on oath to the

treasurer of the amounts insured by him, the premiums received, and
assessments collected, during the year ending on the thirty-first day of

the October preceding, and at the same time pay to the treasurer the

taxes provided in the following section.

Sect. 70. When, by the laws of any other state, any taxes, fines. Taxes, &c.,

penalties, deposits of money, or of securities, or other obligations or pro- nie°'^&c™fm-
hibitions, are imposed upon insurance companies incorporated or organ- posed iu other

ized under the laws of this state and transacting business in such other po^sed'heref
"^

state, or upon the agents of such insurance companies, so long as such 1806,252, §47.

laws continue in force, the same taxes, fines, penalties, deposits, and obli-

gations, shall be imposed upon all insurance companies doing business

in this state which are incoii^orated or organized under the laws of such
other state, and upon their agents. And insurance companies transact-

ing business in this state whose charters or other powers ai-e derived
from governments or authorities out of the United States, shall through
their agents in this state, in lieu of the relative taxes herein before in-

dicated, be subject to the payment annually of a tax of one per cent, on
all premiums and assessments collected by the agents of such companies.

Sect. 71. The general agent of every foreign insurance company Foreign agents

shall before any insurance is made deposit with the insurance commis- ment^and^opy^
sioners a copy of the charter of the company, and a statement in the ofciiartorof

form appended to this chapter adapted to the business done by such nies^ ancrpub-

company, signed and sworn to by the president and secretary, and shall j^'g ^ga-i^Hs*"
before the fifteenth day of November annually transmit to the insurance

commissioners a statement in the form appended to this chapter, signed
and sworn to by the ]>resident and secretary, made up to the thirty-first

day of October preceding, and shall publish a copy thereof twice in two
different newspapers in each county in which the company has estab-
hshed an agency, and three successive weeks in counties in which but
one newspaper is published.

Sect. 72. If insurance is made by a foreign insurance company with- when contracts

out complying with the requisitions of this chapter, the contract shall a^ellts^"able.
be valid, but the agent making the insurance shall be liable to the pen- Company with- .

alty provided in section seventy-four. And any such company which
«"* '*=''"* "^
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recover assess-
ments.
1856, 252, § 49.

Foreign agents
to exhibit name
of state on sig-n,

and print same,
&c., on policies,

&c.
1850, 252, § 50.

Persons not
complying not
to act as agents.
Penalty.
1850, 252, § 51.

See §§ 3, 72.

Companies
chartered out of
IT. S. to make
returns.
1850, 252, § 8.

Penalty on for-

eign agent neg-
lecting to make
returns.
Exception.
1858, 49, § 1.

Penalty on
agents insuring
contrary to law.
1857, 259, § 1.

\SM Ck.ro

"Foreign " con-
strued.

1850, 252, § 55.

neglects to appoint a general agent agreeably to the provisions of this

chapter, shall not recover any premium or assessment made by it on
any contract of insurance vrith a citizen of this state until the provisions

of this chapter are complied, with.

Sect. 73. Every person acting for an insurance company not incor-

porated in this state shall exhibit in conspicuous letters on the sign des-

ignating his place of business, the name of the state under whose
authority the company he represents has been incorporated. And said

company and agent shall also have printed in large type the name of

such state and the kind of office, Avhether chartered as a mutual or stock

company, upon all policies issued to citizens of this state, on all cards,

placai'ds, and pamphlets, and in all advertisements published, issued, or

circulated, in this state, by them or him, relating to the business of such
company.

Sect. 74. No person shall act as agent of an insurance company not
incorporated in this state until he has complied with all the require-

ments of the laws of this state relating to such comjsanies and their

agents ; and every person so acting without such compliance, or who
knowingly procures payment or any obligation for the payment of any
premium for insurance, by fraudulent representations, shall be punished
by line not exceeding one thousand dollars for each offence.

Sect. 75. Insurance companies chartered beyond the limits of the

United States and doing business in this state, shall make return of

their standing on the first day of June in each year agreeably to the

form required of companies doing a similar business in this state, said

returns to be made to the insurance commissioners on or before the fif-

teenth day of November annually, and verified and sworn to before

some consul or vice-consul of the United States, by two or more of the

IDrincipal officers of such insurance company.
Sect. 70. Every agent of a foreign insurance company neglecting to

make the returns required by this chapter, shall forfeit twenty-five dol-

lars for each neglect, to be recovered by the treasurer of the common-
wealth. Every agent so neglecting shall be immediately notified thereof

by the ti-easurer ; and if he continues said neglect for ten days after such

notice is deposited in the post-office, he shall forfeit five hundred dollars

for every such neglect, to be recovered by the treasurer : provided, that

no agent shall be held liable if it is made to appear to the satisfaction of

the treasurer that the returns were duly made and deposited by said

agent in the post-office, properly directed to the insurance commissioners,

and that there was no neglect on his part.

Sect. 77. An agent making insurance in "vnolation of any law of this

state regulating insurance companies, shall forfeit for each offi^nce a sum
not exceeding one thousand dollars ; and the governor and council may
allow such reasonable compensation for services rendered and expenses

incurred in enforcing the laws relating to insurance companies as they

deem proper.

Sect. 78. The word foreign used in this chapter applies to all com-
panies not incorporated by the legislature of this commonwealth.

FORMS.

Forms for re-

turns.
1850, 252.

1859, 146.

A.

Form of Return for Insurance Companies with Specifc Capitals.

1. State the name of the company. 2. Where located. 3. When incorporated.

4. Amount of capital. 5. Amount of capital actually paid in. 6. Number of shares

and par value of each. 7. Amount of fire risks outstanding. 8. Amount of marine

risks outstanding. 9. Total amount of outstanding risks. 10. Amoinit of United

States stock or treasury notes owned by the company ; state amount of each kind,

and par value and market value of each. 11. Amount of state stocks ; state amoimt

of each kind, and par value and market value of each. 12. Amount of bank stocks ;
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state amount of each kind, and par value and market value of each. 13. Amount of Forma for re-

railroad stocks ; state amount of each kind, and par value and market value of each, turns.

14. Amount of railroad bonds ; state amount of each kind, and par value and market
value of each. 15. Cash value of real estate owned by the company. 16. Amount
of cash on hand. 17. Amount of cash in hands of agents. 18. Amount loaned on
mortgage of real estate. 19. Amount loaned on collateral. 20. Amount loaned
without collateral. 21. Amount of all other investments. 22. Amount of premium
notes on risks terminated. 23. Amount of borrowed money, specifying collaterals

given for the same. 24. Amount of losses due and unpaid. 25. Amount of losses

claimed and unpaid. 26. Amount of losses reported, upon which the liability of the

company is not determined. 27. Amoimt of all other claims against the company.
28. Amount of cash received for premiums on fire risks. 29. Amount of cash

received for premiums on marine risks. 30. Amount of notes received for premiums on
fire risks. 31. Amount of notes received for premiums on marine risks. 32. Amount
of cash received for interest. 33. Amount of income received from all other sources.

34. Amount of fire losses paid last year. 35. Amount of marine losses paid last

year. 36. Amount of dividends paid the last year. 37. Amount paid for expenses

of office. 38. Amount of other expenditures. 39. Amount received in cash for fire

risks not terminated. 40. Amount required to reinsure all outstanding risks.

41. Amount of premium notes on risks not terminated. 42. Amount of delinquent

notes not charged to profit and loss. 43. Highest rate of interest received. 44. High-
est rate of interest paid on money borrowed. 45. How many shares of the capital

stock are pledged to the company. 46. Balance to credit of profit and loss account.

47. Balance to debit of profit and loss account. 48. How many shares of the capital

stock are owned by the company, or not subscribed for. 49. ^Yhat amount of the

capital consists of the stockholders' notes.

B.

Form, of Return for Mutual Marhie, and Mutual Fire and Marine Insurance Companies.

1. Name or title of the company. 2. Where located. 3. When incorporated.

4. For what period. 5. Amount invested in United States funded debt, Avith the

amount of each kind owned ; state par value and market value, per share. 6. Amount
of United States treasury notes owned ; state par value and market value, per share.

7. Amount invested in state stocks, with the amount of each kind owned ; state par
value and market value, per share. 8. Number of shares owned in each bank which
are not pledged ; state par value and market value, per share. 9. Number of shares

owned in each railroad ; amount invested in each, at cost on books ; state par value

and market value, per share. 10. Amount received in railroad bonds, and amount of

each kind at cost on books ; state par value and market value, per share. 1 1 . Amount
invested in real estate, as it stands on the books of the company. 12. State specifi-

cally all other investments or property. 13. Cash on hand and in bank. 14. Cash
in hands of agents. 15. Amount loaned on mortgage of real estate. 16. Amount
loaned on notes secured by collaterals of personal property. 17. Amount loaned on
notes without collateral securit)'. 18. Amount of stock notes on hand not overdue.
19. Amount of stock notes on hand that are past due. 20. Amount of premium
notes on risks terminated. 21. Amount of premium notes on risks not terminated.

22. Amount of delinquent premium notes not charged to profit and loss. 23. Amount
of scrip issued for profits which remains outstanding. 24. Amoimt of debts due the

company other than those before enumerated ; state particularly their respective

amounts and origin. 25. Amount of marine risks not terminated. 26. Amount of

fire risks not terminated. 27. Amount received in cash for fire risks not terminated.
28. State the highest rate of interest received. 29. Amount received for interest.

30. State the highest rate of interest paid for money borrowed. 31. Amount paid for

interest. 32. State the amount borrowed which remains unpaid, and state particu-

larly the collateral given for each loan. 33. Amount of fire losses paid the past year.

34. Amount of marine losses paid the past year. 35. Amount of losses ascertained

and unpaid. 36. Amount of losses claimed other than those ascertained and unpaid.
37. Amount of expenses, taxes, and commissions, paid the past year.

C.

Form of Return for Mutual Fire Insurance Companies.

1. Name of the company. 2. Where located. 3. ^\^^en incorporated. 4. Date
of commencement of business. 5. Amount insured by existing policies, in each
class. 6. Amount of premiums and deposits on the same, in each class. 7. Amount
of premiums and deposits received in cash, in each class. 8. Number of shares in
each bank ; state par value and market value, per share. 9. Number of shares in
each railroad ; state par value and market value, per share. 10. Amount of bonds
of each railroad ; state par value and market value, per share. 11. Amount invested
in real estate, at cost, on the books of the company. 12. State in full all other
investments. 13. Are any of the assets or securities of the company pledged for
liabilities of the company ? if yea, state particularly what. 14. Cash on hand and in
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Forms for re- bank. 15. Cash in hands of agents. 16. Amount of losses paid in each class the
turns. last year. 17. Amount assessed on notes in each class the past year. 18. Amount

assessed beyond the amount of notes in each class. 19. Amount of liabilities of the

assured to further assessments in addition to the amount already assessed in each

class. 20. Amount of assessments past due and not paid in each class. 21. Amount
of policies terminated in each class the past year. 22. Amount of policies issued in

each class the last year. 23. Amount of cash received for such policies in each class

the last year. 24. Amount of premiums received in notes for the same in each class the

last year. 25. Amount of losses ascertained and unpaid in each class. 26. Amoiint
of losses claimed, other than those ascertained and unpaid. 27. Amount of cash

dividends paid to policy holders in each class the last year. 28. Amount of assess-

ments beyond the notes received in each class the last year. 29. Amount owed
for money borrowed, and on what securities. 30. Highest rate of interest paid.

31. Highest rate of interest received. 32. Amount received for interest. 33. Amount
insured on real estate. 34. Amount insured on personal property. 35. Amount of

delinquent notes not charged to protit and loss account. 36. Amount paid for

expenses, taxes, and commissions, the last year. 37. What proportion of the property

insured is in Massachusetts. 38. What proportion of the losses occurred on property

situated in Massachusetts.

D.

Form of Return for Life Insurance Companies.

1. Name of the company. 2. When chartered. 3. For what period. 4. WTiere

located. 5. State in full the assets of the company. 6. Number of shares owned in

each bank; state par value and market value, per share. 7. Num.ber of shares owned
in each railroad, stating the corporate name of each, and amount invested in each, at

cost, on books ; state par value and market value, per share. 8. Amount owned in

railroad bonds ; state par value and market value, per share. 9. Amount invested in

real estate, at cost, on the books of the company. 10. Amount loaned on mortgages
of real estate. 11. Amount loaned on notes secured by collaterals of personal prop-
erty. 12. Amount loaned on notes without collaterals. 13. State in full all other
investments. 14. Amount due to the company which is overdue and in arrears ; are
any such included in the above statements of assets and investments, and if so, to
what amount ? what part, if any, is due on account of risks actually terminated by
the company ? 15. Number, date, and amount, of each outstanding policy not here-
tofore returned, and age of the insured. 16. Number, date, and amount, of each
policy which has within the year ceased to be in force, how terminated, what has been
paid to the legal holder of the policy, and age of the insured. 17. Amount of losses
ascertained and unpaid. 18. Amount of losses claimed against the company, whether
acknowledged as due or not by the company. 19. Amount due from the company on
its declared, promised, or acknowledged indebtedness or other claims, including
dividends, bonuses on distribution of surplus, or as profits. 20. Amount received
for premiums the past year. 21. Amount received for premiums in cash. 22. Amount
received for premiums in promissory notes or securities. 23. Amount received for
interest the past year. 24. Amount paid for interest the past year. 25. Amount of
guarantee funds ; and state particularly whether the same are in cash or subscription
notes. 26. How are dividends, distributions of surplus funds, bonuses or estimated
profits paid, whether in cash, scrip, or otherwise on credit, and whether on demand,
or if on credit, for what length of time, and whether payable at a specific time or
indefinitely at the discretion of the company. 27. Amount paid for expenses, taxes,

and commissions, the past year.

CHAPTEE 59.

OF LOAN AND FUND ASSOCIATIONS.

Section
1. Associations incorporated, to continue

2. title of; shares. By-laws to be filed with
secretary, &c.

3. to make loans on real estate, <fec.

4. Payments of ijrincipal. Charge for mem-
bership, &c.

5. Statement of condition to be published and
filed in secretary's oflSce,

Sectiox
6. Member interested not to vote.

7. Bond, when cancelled.

8. Termination of corporation.
9. Equity jurisdiction of S. J. C.

10. Insurance commissioners to visit, &c.

11. to roport condition of corporation to le-

g-islature ; violation, &c., to attomey-g-en-

eral.
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Section 1. Loan and fund associations heretofore incoq^orated may Associations in-

be and remain bodies corporate with the poAvers and privileges, and sub-
coiitTnue'^'^'

***

ject to the duties and liabilities, set forth in this and chapter sixty-eight i^si. •154.

so far as the same are applicable.

Sect. 2. Every such association shall have as part of its title the title of;

words "Loan and Fund Association," shall have not less than three
tobo'fiiccfwtth^

hundred shares, and shall file a copy of its by-laws in the oftice of the secretary, &c.

secretary of the commonwealth. Copies of certificates filed under section '
~ »' s a-

two of chapter four hundred and fifty-four of the statutes of eighteen

hundred and fifty-four, attested by the register of deeds or secretary of

the commonwealth, shall be sufticient evidence.

Sect. 3. Such associations shall make loans in accordance with their to make loans

by-laws, but only on real estate or such other securities as savings banks
^^l''^^^

estate,

may loan upon. They shall contract no debts other than those con- See ch. 57,

nected with the expenses of their business. In all loans, members- who 13 Gray, 157, I68.

can give satisfactory security shall be preferred.

Sect. 4. All payments of principal shall be deducted therefrom as Payments of

often as once in two years, and the interest correspondingly reduced, chimre^'for

The charge for membership shall not exceed two dollars on a share, membership.

No fine shall exceed ten per cent, on the amount for which default is

made, nor five per cent, if paid within six months from the time of defiinlt.

Sect. 5. Each corporation shall annually in January publish in one statement of

or more newspapers in the county where it has its place of business, a pubiisiied,*&c.*^

statement verified by the oaths of its president and secretary setting issi, 454, § 3.

forth its actual financial condition and the amount of its property and
liabilities ; and shall deposit a copy thereof so verified in the office of

the secretary of the commonwealth.
Sect. 6. No member who has borrowed money shall vote on any Members, when

question affecting a claim against himself
"ssV^s^i^tb.

Sect. 7. Every bon-ower shall be entitled to have his bond and Bond, when

mortgage or other evidence of indebtedness cancelled and discharged,
i^s^^ij^lj 7,

when he has repaid an amount equal to the principal sum borrowed
with the monthly interest and his fines for defaults.

Sect. 8. When all the shares of the coi-]ioration have been redeemed Termination of

by loans or advances thereon, or when its funds and property are suffi- i8or,°i54|'§'7.

cient to pay upon the unredeemed shares their value as fixed by the by-

laws filed in the secretary's office, it shall cease to exist except to settle

its affairs.

Sect. 9. The supreme judicial court shall have full jurisdiction in Equity jurisdic-

equity of all controversies arising between such corjDoration and its 1^1%^'/^^!^'

members.
Sect. 10. The insurance commissioners shall visit and examine every insurance com-

such coi-poration whenever requested in writing by five or more persons,
ties o?"'^'^^'

**"

each of whom is a stockholder or creditor, or pecuniarily interested in 18.55, 230, §§ 1, 2.

said association, and also whenever they deem it necessary; at which '
"'^^ '~"

times they shall have free access to its books and papers, and shall thor-

oughly inspect and examine all its affairs, and make all inquiries neces-

sary to ascertain its condition, its ability to fulfil all its engagements,
and whether it has complied with all provisions of law applicable to its

transactions. Upon such examinations the commissioners shall have
the powers and perform the duties they have and perform in the exami-
nation of insurance companies.

Sect. 11. The commissioners shall annually on or before the first to report con-

Wednesday of January submit to the legislature a report in print of ^,'fj°"°^ip^P°"

the general conduct and condition of the several loan ftmd corporations, lature; viofa-

with such suggessions as they deem exjiedient ; and if in their opinion tOTney-*'^eneral.

any such corporation has violated any law relative to such associations,
J^^'fo*''^^*

they shall forthwith present the facts to the attorney-general, who may '

])rosecute the association or its officers as the case may be for such
violation.
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CHAPTER 60.

OF MANUFACTURING AND OTHER CORPORATIONS ORGANIZED UNDER
SPECIAL CHARTERS.

Section
1. Manufacturings corporations, powers of, &c.

2. By-laws.

3. Officers.

4. choice of.

5. Directors. President.

6. Clerk and treasurer.

7. Stockholders' meetings. Votes, quorum,
proxies, &c.

Capital, to remain as under existing laws,

&c.

Stock of future companies to be in shares.

Shares to b3 numbered, &c.

11. Capital stock may be increased.

12. special and general. Kights, &c., of hold-

ers of.

Shares, how transferred.

Assessments may be made on shares not
exceeding, &c. Notes of stockholders not
receivable for.

Shares may be sold to pay assessments.

Notice of sales, and manner of transfer.

17. Stockholders liable, &c.

18. Certificate of capital to be filed and re-

corded.

19. Same provision as to increase of capital.

20. Officers individually liable for neglect.

21. Mode of reducing capital stock ; liability of
directors.

22. If capital is withdrawn before payment of
debts, stockholders liable.

8.

9.

10.

13.

14.

15.

16.

Section
23. Notice to be given annually of the state of

corporate affairs, or stockholders to be lia-

ble.

24. Publications, &c., required of certain cor-

porations.

25. Dividends made when corporation insol-

vent ; each director consenting thereto,

liable.

Officer consenting to loan to stockholders,

liable.

Debts of corporation not to exceed, &c.,

liability of directors, &c.

Rights of companies incorporated before

Feb. 23, 1830, &c.

if such corporations adopt the provisions

of this chapter.

If false certificates are made knowingly, of-

ficers liable.

Suits against officers so liable.

When stockholders' persons, &c., may be

taken on writs, &c.

Party summoned may defend. Separate

judgment. Supersedeas.

34. How executions may be satisfied in such
case. Proviso.

Remedy of officers who pay company debts.

What charters revocable by legislature.

Cotton factories, &c., may manufacture
silk, &c.

Provisions may be repealed ; saving rights.

26.

28.

29.

30.

31.

32.

33.

35.

36.

37.

38.

Manufacturing
corporations,
powers of, &c.
R. S. 38, § 1.

8 Pick. 455.

By-laws.
R. S. 38, § 6.

Officers.

R. S. 38, §2.

choice of.

R. S. 38, §§ 3, 4,

5.

7 Gray, 1.

Directors.
President.
R. S. 38, § 3.

Clerk and treas
urer.

R. S. 38, § 4.

9 Pick. 80.

3 Met. 282.

8 Cush. 93.

Section 1. Corporations established within this state by special

charters subsequently to the twenty-third day of February in the year

one thousand eight hundred and thirty, for the purj^ose of carrying on
any kind of manufacture, and corporations which have been char-

tered subject to the provisions of chapter thirty-eight of the Revised
Statutes, and their respective officers and stockholders, may exercise

the powers, and shall be governed by the provisions and be subject to

the liabilities prescribed in this chapter.

Sect. 2. Every company may make by-laws not repugnant to the

laws of the state, with penalties for the breach thereof not exceeding
twenty dollars for each offence.

Sect. 3. The business of the company shall be managed and con-

ducted by a president, a board of directors, a clerk, treasurer, and such
other officers, agents, and factors, as the comj^any authorizes for that

purpose.

Sect. 4. The directors, clerk, and treasurer, shall be chosen annu-
ally by the stockholders, and shall hold their offices until others are

chosen and qualified in their stead. The manner of such choice, and
the mode of the choice or appointment of all other agents, factors, and
officers of the company, shall be prescribed by the by-laws.

Sect. 5. The number of the directors shall not be less than three.

One of them shall be chosen president by the directors or by the com-
pany, as the by-laws shall direct.

Sect. 6. The clerk shall be sworn, and shall record all the votes of

the company in a book to be kept for that purpose, and perform such

other duties as shall be assigned to him. The treasurer shall give bond
in such sum and with such sui-eties as shall be required by the by-laws

for the faithful discharge of his duty.
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Sect, 7. At all meetings of the company absent stockholders may stockholders'

vote by proxy authorized in writing ; but no proxy shall be valid votes" quorum,
unless executed and dated within six months previous to the meeting R™^

'^?,'

f ''•

at which it is used if the maker thereof resides in the United States; le" Mass'. 94.'

and no person shall as proxy or attorney cast more than fifty votes

unless all the shares so repi-esented by him are owned by one person
;

and no officer of the corporation as proxy or atto^-ney shall cast more
than twenty votes. Every company may determine by its by-laws

what number of stockholders shall attend, either in person or by proxy,

or what number of shares or amount of interest shall be represented at

any meeting, to constitute a quorum. If the quorum is not so deter-

mined, a majority in interest of the stockholders shall constitute a

quorum.
Sect. 8. The capital stock of every company, the amount whereof Capital, to re-

has been fixed and limited by such company according to law, shall ^g^" ^® ^^^^'

remain so fixed, subject to be increased or reduced pursuant to the k. s. 38, §8.

provisions of this chapter.

Sect. 9, The amount of the capital stock of every company not stock of future

organized shall be fixed and limited by the company, and shall at its
fn'"iff2res^*

^° ^^

first meeting be divided into shares, of which a record shall be made k. s. 38, §9.1.111 6 Pick. 23.
by the clerk. 3 Met. 282.

Sect. 10. The shares shall be numbered ; and every stockholder "^ tiray, 586.

shall have a certificate under the seal of the corporation and signed by numbered ''Ic

the treasurer, certifvina^ his property in such shares as are expressed in «• S- 38, § lo.
X A fc/ X -1 ceo 1 jiA C 1

the certificate. i6 Mass.' 94.'

Sect. 11. Every company may, at any meeting called for the pur- Capital stock

pose, increase its capital stock and the number of shares therein : jwro- creased."'

vided, that the stock when so increased shall not exceed the amount K- s. 38, § 11.

authorized by law.

Sect. 12. Every company may, by a vote of three-fourths of the special and

general stockholders at a meeting duly called for the purpose, issue
f{*i"h't^^'&c. of

two kinds of stock, namely, general stock and special stock. The hofders of.

special stock shall at no time exceed two-fifths of the actual capital of '

the corporation, and shall be subject to redemption at par after a fixed

time to be expressed in the certificates. Holders of such special stock
shall be entitled to receive, and the corporation shall be bound to pay
thereon, a fixed half-yearly sum or dividend to be ex^^ressed in the
certificates, not exceeding four per cent., and they shall in no event be
liable for the debts of the corporation beyond their stock. Holders of
such general stock shall be jointly and severally individually liable for

all the debts of the corporation until such sj^ecial stock shall be re-

deemed in full.

Sect. 13. Shares may be transferred by the proprietor, by an Shares, how
instrument in writing under his hand and recorded by the clerk of the Kfs!387§*i2.
corporation in a book to be kept for that purpose. The purchaser 1846,45.'

named in such instrument so recorded shall, on producing the same to
the treasurer and delivering to him the former certificate, be entitled
to a new certificate.

Sect. 14. Every company may from time to time, at a legal meet- Assessments,

ing called for the purpose, assess upon each share such sums of money NoTerof'stock-
as the company thinks proper, not exceeding in the whole the amount holders not re-

at which each share was originally limited; and such sums assessed K.'s!^38,§Ti3,
shall be paid to the treasurer at such times and by such instalments as 24.

the company directs. No note or obligation given by a stockholder,
whether secured by pledge or otherwise, shall be considered as pay-
ment of any part of the capital stock.

Sect. 15. If the proprietor of any share neglects to pay a sum duly shares maybe
assessed thereon for the space of thirty days after the time appointed gessmentT

^^'

for payment, the treasurer of the company may sell by public auction a R. s. 38,§i4.

29 43
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4 Gray, 75.
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R. S. 38, § 16.

6 Met. 119, 123.

12 Met. 3.

8 Cush. 93, 182.

11 Cush. 183.

4 Gray, 75.
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12 Met. 3.

8 Cush. 182.
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R. S. 38, § 18.

6 Met. 122.

8 Cush. 182.
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K. S. 38, § 19.
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cing- capital
stock ; liability
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R. S. 38, § 20.
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fore payment of
debts, stock-
holders liable.

R. S. 38, §21.

Notice to be
given annually
of the state or
corporate af-

fairs, or stock-
holders to be
liable.

R. S. 38, § 22.

1857, 276, § 2.

8 Cush. 182.

sufficient number of his shares to pay all assessments then due from
him, with necessary and incidental charges.

Sect. 16. Tlie treasurer shall give notice of the time and place

appointed for such sale, and of the sura due on each share, by adver-
tising the same three weeks successively before the sale in some news-
paper printed in the county where the manufoctory is estabhshed, and
if there is no such paper, then in some newspaper printed in an adjoin-

ing county ; and a deed of the shares so sold, made by the treasurer

and acknowledged before a justice of the peace and recorded as pro-

vided in section thirteen, shall transfer said shares to the purchaser,

who shall be entitled to a certificate therefor.

Sect. 17. The members of every company shall be jointly and
severally liable for all debts and contracts made by the company, until

the whole amount of the capital stock fixed and limited by the com-
pany in manner aforesaid is paid in and a certificate thereof made and
recorded as prescribed in the following section.

Sect. 18. The president and directors, with the treasurer and clerk,

of such companies shall, after the payment of the last instalment of the

capital stock, make a certificate stating the amount of the capital so

fixed and paid in ; which certificate shall be signed and sworn to by
the president, treasurer, clerk, and a majority of the directors ; and
they shall cause the same to be recorded in the registiy of deeds for

the county or district wherein the Avorks of the company are estab-

lished.

Sect. 19. If a company increases its capital stock as before pro-

vided in this chapter, the officers mentioned in the preceding section,

after the payment of the last instalment of such additional stock, shall

make a certificate of the amount so added and paid in, sign and swear
to the same, and cause it to be recorded in the manner therein pro-

vided.

Sect. 20. If any of said officers refuse or neglect to perform the

duties required of them in the two preceding sections, they shall be

jointly and severally liable for all debts of the company contracted

after the expiration of thirty days from the payment of the last instal-

ment and before such certificate is so recorded.

Sect. 21. Every company may, by a vote at any meeting called for

the purpose, reduce its capital stock ; in which case, a certified copy of

the vote shall be recorded in the registry of deeds for the county or

district wherein the works of the company are established ; and in

default thereof, the directors of the company shall be jointly and sev-

erally liable for all debts of the company contracted after thirty days
from such reduction and before the recording of such copy.

Sect. 22. If any part of the capital stock of a company is withdrawn
and refunded to the stockholders before the payment of all the debts of

the company contracted previously to the recording of the copy of a

vote for that purpose in the registry of deeds as prescribed in the pre-

ceding section, all the stockholders of the company shall be jointly and
severally liable for the payment of such debts.

Sect. 23. Every such company incorporated prior to the twenty-

ninth day of June in the year eighteen hundred and fifty-seven shall

give notice annually in some ncAvsp.aper printed in the county where
the works of the company are established, and if there is no such paper,

then in some newspaper in an adjoining county, of the amount of all

assessments voted by the company and actually paid in, and the amount
of all existing debts, which notice shall be signed by the president and
a majority of the directors ; and if any such company fails so to do, all

its stockholders shall be jointly and severally liable for all the debts of

the company then existing, and for all contracted before such notice is

given.
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Sect. 24. Companies subsequently established shall make, ]Miblish, Publications,

and deposit, all the certificates and returns required of cor]>orations or- ^rtViu^corpora^

ffanized under chapter sixtv-one in the manner and under similar liabil- tif>_ns.

p. , ,, ,, '. .^' , l{>0/,276, §§1,2.
ities to those tnerem specined.

Sect. 25. If the directors of any company mentioned in section one Dividends made

declare and pay any dividend when the company is insolvent, or the Jlon hiTolvent

;

payment of whicli would render it insolvent, they shall be jointly and ^'""g'^gg^^^g''^''-

severally liable for all the debts of the company then existing and for * * '

all thereafter contracted so long as they respectively continue in office

:

provided^ that the amount for which they shall all be so liable shall not

exceed the amount of such dividend, and if any of the directors are

absent at the time of making the dividend, or object thereto and file

their objection in writing with the clerk of the company, they shall be

exempted from such liability.

Sect. 26. No loan of money shall be made by such company to officer consent-

any stockholder therein ; and if any such loan is made to a stockhold-
gtS^'hoiders'

er, the officers who make it or assent thereto shall be iointly and liable,

severally liable to the extent of such loan and interest for all the • •
'S

•

debts of the company contracted before the repayment of the sum
so loaned.

Sect. 27. The whole amount of the debts which any such company Debts of corpo-

at any time owes, shall not exceed the amount of its capital stock
ceed, &"°! fiaM-

actually paid in; and in case of any excess, the directors under whose ity of directors,

administration it occurs shall be jointly and severally liable to the ex- ii!'s. 38, § 25.

tent of such excess for all the debts of the company then existing and
for all that are contracted so long as they respectively continue in office,

and until the debts are reduced to the amount of the ca])ital stock

:

provided, that any of the directors who are absent at the time of con-

tracting any debt contrary to the foregoing provisions, or who object

thereto, may exempt themselves from liability by forthwith giving

notice of the fact to the stockholders at a meeting which they may call

for that purpose.

Sect. 28. All manufacturing companies incorporated before the Rightsofcom-

twenty-third day of February in the year one thousand eight hundred rated before^""

and thirty, which prior to the passage of the Revised Statutes in pursu- Feb. 23, i830,

ance of chapter fifty-three, of the statutes of the year one thousand k.'s. 38, §27.

eight hundred and twenty-nine, have voted to adopt the provisions con- See §36.

tained in said last mentioned statute, and which have performed all

things prescribed in chapter thirty-eight of the Revised Statutes, shall

together with tlieir respective members and officers be entitled to all

the rights, privileges, and immunities, and be subject to all the liabilities,

to which they may be entitled or subject by the laws in force at the time

when this chapter shall take effect.

Sect. 29. If any such company at a legal meeting called for the ifsuchcorpo-

purpose has adopted the pi-ovisions of chapter thirty-eight of the Re- [he proviswns
vised Statutes, or shall adopt the provisions contained in this chapter, of tJiis chapter,

and shall have caused to be recorded in the registry of deeds in the see §36.'

county or district where such corporation is established, a certificate

signed by the president, treasurer, clerk, and a majority of the directors,

stating the amount of caj^ital actually paid in, and if any part thereof
has been divided or Avithdrawn, the amount so divided and withdrawn

;

stating also the amount of the debts and credits, and an estimate of the
value of the real and personal estate of said corporation for the purpose
of carrying on the business thereof, at the time of making such cer-

tificate
; and if such officers have made oath that they have carefully

examined the records and accounts of said corporation, and fiiithflilly

estimated the value of the property and funds thereof, and that said

certificate by them signed is true according to their best knowledge and
belief; then no stockholder in such company shall be liable for any
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16 Mass. 3S9.
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4 Gray, 75.
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Cotton facto-
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debts of the company contracted after the recording of such certificate,

except for the causes and in the manner herein before provided.

Sect. 30. If any certificate made, or any public notice gi^^en, by the

officers of a company in pursuance of the provisions of this chapter, is

false in any material reprssentation, all the officers who signed the same
knowing it to be fiilse shall be jointly and severally liable for all the

debts of the company contracted while they were stockholders or offi-

cers thereof
Sect. 31. When any of the officers of a company are liable by the

provisions of this chapter to pay the debts of the company, or any part

thereof, any person to whom they are so liable may have an action of

tort against any one or more of said officers ; and the declaration in

such action shall state the claim against the company and the ground
on which the plaintiflT expects to charge the defendants personally ; and
such action may be brought notwithstanding the pendency of an action

against the company for the recovery of the same claim or demand

;

and both of the actions may be prosecuted until the plaintiff obtains the

payment of his debt and the costs of both actions.

Sect, 32. When the stockholders of such a company are liable by
the provisions of this chapter to pay the debts of such company, or any
part thereof, their pei'sons and property may be taken therelbr on a

writ of attachment or on execution issued against the company for such
debt, in the same manner as on writs and executions issued against them
for tlieir individual debts ; but the person or property of a stockholder

shall not be taken upon such execution issued in any action instituted

subsequent to the twenty-fourth day of June one thousand eight hun-
dred and fifty-one, unless a summons in the action was left with such
stockholder.

Sect. 33. Any stockholder with whom such summons has been left

shall be admitted to defend in such action, and if it appears that he is

not liable therein, judgment shall be entered for him upon the issue

joined, and for his costs; and judgment maybe entered in the same
action against the corporation for damages and costs as upon a default.

An execution that may issue upon such judgment against such corpora-

tion shall have annexed thereto a supersedeas as to such stockholder.

Sect, 34. Upon an execution issued on a judgment recovered against

a corporation the stockholders whereof are liable for its debts or any
part thereof, in which a demand has been made and the execution is

not satisfied, the pei'son or property of any officer of the corporation at

the time when the cause of action accrued, or when the judgment was
rendered, may be taken, and if no property of such officer can be found
to satisfy the execution, then the person or property of any stockholder
may be taken thereon. The provisions of this and the preceding section

shall not apply to executions issued in any action which was pending
on the tAventy-fourth day of June one thousand eight hundred and
fifty-one.

Sect, 35. An officer or stockholder of a company who voluntarily or

by compulsion pays a debt of the company for which he is made liable

by the provisions of this chapter, may recover the amount so paid in an
action of contract against the company for money paid for its use, in

which action the property of the com]>any only shall be liable to be
taken, and not the property of any stockholder.

Sect. 36. The charters of corporations established subject to the

provisions of chapter thirty-eight of the Revised Statutes or of this

chapter, and of the corporations mentioned in sections twenty-eight and
twenty-nine, may be revoked by the legislature for any cause which
they deem sufficient.

Sect. 37. Any corjjoration organized for the manufacture of cotton

or woollen goods may, upon the consent of four-fifths of the stockholders
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by a vote at a meeting called for the pui-pose, carry on the manufacture manufacture

of silk, linen, flax, or India rubber, goods.
i^'^ijtos.

Sect. 38. The provisions contained in this chapter may be amended rrovisions may
or repealed at the pleasure of the legislature. ^^ sf^ss'^slv

CHAPTER 61

OF corporations organized under general statutes.

companies for cutting and selling ice,

or for mechanical, mining, quarrying,
and manufacturing purposes.

Section
1. Throe or more persons may become a cor-

poration.

2. Purpose and location shall be specified, &c.

3. First meeting-, how called.

4. May confirm, &c., former organization, &c.

5. Organization, powers, &c., of.

6. Capital stock, amount, increase, and reduc-

tion of.

7. May hold real and personal estate and do
business out of state.

8. Certificate of name, stock, &c., of corpora-

tion to be made, sworn to, published, &c.,

before commencing business.

9. upon increase, &c., of stock.

Section
10. Certificates of stock, assets, liabilities, &c.,

to be made, sworn to, and filed.

Liability of officers neglecting, &c.,to com-
ply,

how may be limited.

13. Secretary to publish abstract, &c.
14. Cotton and woollen manufacturers.

11.

12.

GAS-LIGHT COMPANIES.

15. Ten or more persons may become a corpo-
ration for manufacturing, &c., gas. Excep-
tion.

16. Corporation may dig up streets, &c.
17. Under control of selectmen, &c.
18. Other companies may hold stock.

19. Legislature may amend, &c.

COMPANIES FOR CUTTUSTG AND SELLING ICE, OR FOR MECHANICAL, MINING,
QUARRYING, AND MANUFACTURING PURPOSES.

Section 1. Three or more persons who shall have associated them- Three or more

selves together by articles of agreement in Avriting for the purpose of come aVor]fora-

cutting, storing, and selling ice, or of carrying on any mechanical, tion.

mining, quarrying, or manutacturing business, except that of distiUing or i852^ 9,
'§§ i,

2.'''

manufacturing intoxicating liquors, and shall have complied with the
provisions of this chapter, shall be and remain a corporation under any
name indicating their corporate character assumed in their articles of
association, and which is not previously in use by any other corporation

or company.
Sect. 2. The purpose for and the place within which such corpora- Purpose and lo-

tion is established shall be distinctly and definitely specified in the
gpedfiedl'^&c'!"^

articles of association; and such corporation shall not direct its opera- issi, i33,'§3.

tions or appropriate its funds to any other purpose.
ee

§ .

Sect. 3. The first meeting of such corporations hereafter organized First meeting,

shall be called by a notice signed by one or more of the persons named ^^^ 478^5 2
in such agreement, stating the time, place, and purposes, of the meet-
ing, a copy of which shall seven days at least before the meeting be
given to each member or published in some newspaj)er printed in the
county where the corporation is to be located.

Sect. 4. If doubts arise whether any such corjioration is legally May confirm,

organized, the stockholders, at a special meeting called for the purpose ^anizat^nl^lc^
under their by-laws or under the preceding section, may by vote con- is55, 478, §'3.

firm such organization and all proceedings under it ; and by so doing,
and depositing one copy of such vote with the clerk of the city or
town where the corporation is located, and one Avith the secretary of
the commonwealth, such corporation and the subsequent acts of the com-
pany shall be held legal and valid as if the original organization had
been legal.

29*
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Organization, Sect. 5. Eveiy Corporation so organized and its officers and stock-

issTf133,* H, 5. holders shall have all the powers and privileges and be subject to all the
1857, 276, § 2. dutics, restrictions, and liabilities, set forth in chapter sixty so far as

they are applicable, except section twenty-three of said chapter ; and
the president, directors, and treasurer, shall be chosen according to the
l^rovisions of that chapter.

Capital stock, Sect. 6. The amount of capital stock of such corporation shall be

^a"e" and re- fixed and limited in its articles of association. The corporation may
m'fi"'i T^° ss •> s

^"<^^''^''*se or diminish its amount and the number of shares at any meet-
16; i855,'o8,"§i; ing of the Stockholders specially called for the purpose, but the capital

s^^so""^'^^'
shall never be less than five thousand nor more than five hundred
thousand dollars, and no share shall be issued for less than its par
value.

May hold prop- Sect. 7. Such Corporation may in its corporate name take, hold, and
Btate.

*^'' *"* " convey, such real and personal estate as is necessary for the purposes of

1855* 478' 1
1' ^^^ organization ; may carry on its business, or so much thereof as is

1857^24.' ' convenient, beyond the limits of the state, and may there purchase and
hold any real or personal estate necessary for conducting the same.

Certificate to Sect. 8. Before such corporation commences business, the j^resident,

&c.^before*co'm- treasurer, and a majority of the directors, shall sign, swear to, jniblish
mencing busi- three tiiiics ill soiiic newspaper printed in the tOAvn or county wherein
1851,' 133, §4. such corporation is situated, and deposit with the secretary of the com-

1857^ 27(),^/i.
monwealth, a certificate setting forth the corporate name and purpose

See §§11, 12. of the association, the amount of the capital stock, the amount actually

paid in, and the par value of the shares in the corporation ; and shall file

a copy thereof with the clerk of the city or toAvn wherein the corpora-
tion is situated, to be by him recorded in a book kept for the purpose.
Within thirty days after the payment of any instalment called for by
the directors, a certificate thereof shall be in like manner signed, sworn
to, dei^osited, filed, and recorded,

upon increase, Sect. 9. When the capital stock and shares of any such corporation

fm,°i3t,^§s' ^^'^ increased or reduced under the provisions of section six, a certificate

1855, 478, §5. thcrcof shall be made, signed, sworn to, deposited, and recorded in
'
" manner aforesaid.

Certificates of Sect. 10. Every such corporation shall file the certificates required

abmti'e'st &c^', to o^ Corporations by sections eighteen and nineteen of chapter sixty, and
be made, svvorn the directors shall annually in December make, and the president, treas-

1851, 133, §§'i), urer, and a majority of the directors, shall sign, swear to, and deposit

]ak± A-,Q X 1 with the clerk of the city or town in which such corporation is estab-
1854, 4-i8, Jl. , ^ , 1_ ,.
1855,08, §3. hshed or located, a certificate stating the amount or capital stock paid

tbf^^'lTl "^' ^^^^ name of and number of shares held by each stockholder, the
amount invested in real estate and in personal estate, the amounts of
property owned and debts due to the corporation on the first day of the
month next preceding the date of such certificate ; and the amount as

nearly as can be ascertained of existing demands against the corporation

at the date of the certificate.

Liability of offl- Sect. 11. If the officers of any such corporation violate the pro-

Ac" to comp?^' "V'isions of section two, or neglect or refuse to perform the duties re-
R. s. 38, § 19. quired by sections eight, nine, and ten, they shall be jointly and severally

1865^ 478', §
4.

' liable for all debts of the corporation contracted during the continuance
of such violation, refusal, or neglect,

how may be Sect. 12. When the officers of such corporation have failed to per-

isaa! 478, § 4. form the duties prescribed in sections eight, nine, and ten, the certifi-

cates therein mentioned may be made, published, and filed, at any time
after such failure ; and such officers shall not be personally liable for the

debts of the corj^oration contracted after the requisitions of said sec-

tions have been complied with.

Secretary to Sect. l-S. The Secretary of the commonwealth shall annually prepare,

etract.Va cause to be printed, and on the first Wednesday of January submit
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to the legislature, a true abstract from the certificates required by this i85i, 133, § 14.

chapter to be deposited with liim.

Sect. 14. Corporations organized for the jDUi-jDose of manufacturing Cotton and

cotton or woollen goods shall have the powers conferred upon like cor- forturers?*™"
porations organized under special charters by section thirty-seven of i»5^. i95.

chapter sixty.

GAS-LIGHT COMPANIES.

Sect. 15. For the purpose of making and selling gas for light in a Ten or more

city or town, ten or more persons may organize as a corporation under b^cwne ™cw-
and shall be subject to the provisions of this chapter ; but in a city or poration tor

town ni which a gas company exists in active operation no such cor- &e., gas.

poration shall be organized unless the parties to the association are J'^5''*V*'5'°-,
• 1 1 • ,^11* 1 1 • • • 1 T T 1*^55, 14(1, § 1.

inhabitants 01 the place ; nor unless the existing corporation has realized is57, 270, § 1.

an annual yearly dividend of seven per cent, on its capital stock for a
period of five years.

Sect. 16. Such corporations may, with the consent in writing of the Corporation

mayor and aldermen or selectmen, dig up and open the grounds in any ™rJe^gf&^
of the streets, lanes, and highways, of such place, so far as is necessary i^5, i46, § 2.

to accomplish the object of the corporation ; but such consent shall not
aflect the right or remedy to recover damages for any injury which shall

be caused to persons or property by the doings of such corporations.

They shall put all such streets, lanes, and highways, which are opened,
into as good repair as they were in when opened ; and upon failure so
to do Avithin a reasonable time shall be deemed guilty of a nuisance.

Sect. 17. The mayor and aldermen or selectmen of a place in which Under control

pipes or conductors of such a corporation are sunk, may regulate,
of ^^lectmen,

restrict, and control, all acts and doings of such coi*poration which may isss, i46, § 3.

in any manner affect the health, safety, convenience, or property, of the
inhabitants of such place.

Sect. 18. Any manufacturing, machine, or other company, having other compa-

its place of business in any place into which it is proposed to introduce gtock™**^
^^^'^

the manufacture of gas for light, may hold not exceeding ten per cent. 1855,140, §4.

of the stock in such gas-light company.

GENERAL PROVISION.

Sect. 19. The legislature may amend or repeal this chapter so as to Legislature

affect existing corporations, and may by special acts annul or dissolve ^5i,*i33;'§'i3**'"

any such corporation.

CHAPTER 62

OF TURNPIKE, CANAL, AND BRIDGE CORPORATIONS.

turnpikes.
Section

1. Turnpikes. Shares personal estate.

2. Corporation may erect gates, &c., post rates
of toll, &c.

3. Gates, how removed.
4. Rates of toll.

5. AVho exempt from payment of toll.

6. Penalty for evading toll.

7. for exacting illegal toll.

8. for using wheels contrary to law.
9. for false account of weight, &c.

10. for locking wheels without shoe.
11. for opening roads to avoid gates.

Section
12. Corporation liable for defects. Exception.
13. Fines, how applied.

14. Commissioners may lay out turnpikes as

liighways.

15. to allow and apportion damages. Pro-
ceedings if town refuses to pay.

IG. When made highway, rights of corporation
to cease. Land to revest.

17. Corporation to exhibit accounts to gov-
ernor, Ac.

18. If out of repair, gates may be opened.
19. May be dissolved.



344 TURNPIKE CORPORATIONS. [Chap. 62.

CANALS.
Section
20. Master of canal boat to exhibit certificate

to collector. Penalty. Blank certificates

to be furaislied.

21. Penalty for false statement.

22. Collector may require load to be weighed.

Cost, by whom paid.

BRIDGES.
Section
23. Limitation of liability of corporation.

24. Same subject.

PENALTIES.

25. Penalties, how recovered.

Turnpikes.
Shares personal
estate.

R. S. 39, § 10.

9 Pick. 80.

Corporations
may erect g-ates,

&c., post rates
of toll, &c.
R. S. 39, §§ 22,

27, 30, 31.

2 Mass. 143.

3 Pick. 342.

Gates, how re-

moved.
R. S. 39, §§ 28,

29.

Rates of toll.

R. S. 39, §§ 22,

23, 24.

3 Greenl. 191.

TURNPIKES.

Section 1. Shares in a turnpike corporation shall be personal estate;

and shall be transferred by deed acknowledged before a justice of the

peace and recorded by the clerk of the corporation in a book kejDt by
him for the purpose.

Sect. 2. Such corporation may erect gates in such places as the

county commissioners direct, but no gate where full toll is to be taken
shall be erected within ten miles of any other gate on the same road,

except in cases expressly authorized by the legislature ; and no gate shall

be erected on a county or town road previously established. At every
gate where toll is collected, the corporation shall erect and keep exposed
to view in some conspicuous place a sign-board with all the rates of toll

fairly and legibly written or printed thereon in letters of a large size

;

otherwise it shall not be entitled to demand toll at said gate.

Sect. 3. When the directors of such corporation desire to remove
a gate of its road, they may petition the county commissioners for per-

mission so to do ; who at the expense of the corj^oration shall give

reasonable notice to all persons interested of the time and place of meet-
ing for a hearing, by advertising the same in some newspaper fourteen

days at least before the time appointed for such meeting. If they think

it expedient they may view the premises either by themselves or by
a committee appointed for the purpose ; and after hearing all parties

interested they shall determine whether the gate shall be removed as

prayed for, and may order it to be removed accordingly.

Sect. 4. Such corporation may demand of each traveller or passenger

at each of the gates at which it is alloAved to receive full toll, and at all

other gates in the same proportion, the following rates of toll, namely

:

for each coach, chariot, phaeton, or other four-wheeled spring carriage

drawn by two horses, twenty-five cents, and if drawn by more than two
hoi'ses, two cents for each additional horse ; for every cart or wagon
drawn by two horses, ten cents, and if drawn by more than two horses,

two cents for each additional horse ; for every cart or wagon drawn by
two oxen, ten cents, and if by more than two oxen, twelve and a half

cents ; for every cart or wagon drawn by more than four oxen or horses,

two cents for each additional ox or horse ; for every curricle, fifteen cents

;

for every chaise, chair, sulky, or other two-wheeled carriage for pleasure,

drawn by one horse, twelve and a half cents ; for every cart, wagon, or

truck, drawn by one horse, six cents and one-quarter of a cent ; for each

wagon or carriage, Avith four wheels, drawn by one horse only, according

to the following rates of toll : for every such carriage the body or seats

of which are placed on springs and covered with cloth, canvas, or leather,

and used for the conveyance of persons and personal baggage only,

twelve and a half cents ; for every such carriage without springs, six

cents ; and for all other carriages of four wheels drawn by one horse,

for the conveyance of persons and personal baggage, that rate of toll

which is the nearest to the mean sum, in cents, between the two rates

of toll above specified, as established at each of such gates ; for every

man and horse, four cents ; for every sleigh or sled drawn by two oxen
or horses, eight cents ; and if drawn by more than two oxen or horses,

one cent for each additional ox or horse ; for every sleigh or sled drawn
by one horse, four cents ; for all horses, mules, or neat cattle, led or
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driven, besides those in teams or carriages, one cent each ; for all sheep
or swine, at the rate of three cents by the dozen.

Carts or wagons having wheels the felloes of which are six inches

broad or more, shall be subject to pay only half the toll to which other

carts or wagons are subject.

The rates of toll may be commuted with any person.

Sect. 5. No toll shall be demanded or received of any person pass- who exempt

ing on foot upon any occasion, or passing with his horse or carriage to or
on'oif^^'"'^'^*

from his usual place of public worshij), or on military duty, either on R. s. 39, §§ 25,

foot, horseback, or in a carriage ; nor from any person residing in the 4 pick. 341.

town where the gate is placed, unless he is going or returning from
beyond the limits of said tOAvn ; nor from any person going to or return-

ing from any grist mill, or on the common and ordinary business or

concerns of the family. But any jierson passing a turnpike gate and
claiming to be exempted by law from the payment of toll, shall, if

required by the toll-gatherer, first declare to him his name and place of
abode ; and if for the purpose of avoiding the payment of toll he wil-

fully gives a false statement and thereby passes the gate toll free, he
shall forfeit ten dollars to the use of the corporation for each offence.

Sect. 6. Whoever, not exempt by law from paying toll, passes or Penalty for

attempts to pass a toll gate lawfully established, without first paying the r"s!3|\°5 32
legal toll and with intent to avoid paying the same ; or with his horse, 33.^

team, or cattle, with like intent, turns out of any road on which such 4 cush.^503.

toll gate is so established, and again enters thereon ; shall forfeit a sum
not exceeding twenty-five dollars for each offence.

Sect. 7. If such corporation, or its toll-gatherers, or any person in for exacting

its employment, demands or receives of any person passing on its road,
K.*^i^3g|^§§ 33

more toll than is by law established, or unreasonably delays or hinders 39^^

any traveller or passenger from passing any of its gates or roads, it shall

forfeit a sum not exceeding fifty dollars, to be recovered by the person
so injured, to his own use, in an action of tort.

Sect. 8. All loaded carts or wagons passing on a turnpike road and for using

carrying more than forty-five hundred pounds, shall be drawn on wheels ;^^'jeei^3 contrary

having each a felloe not less than thi-ee and a half inches wide; and R. s. 39, §3C.

whoever passes on such road with a cart or wagon so loaded and draAvn
on wheels having narrower felloes, shall pay the corporation three times
the legal toll therefor.

Sect. 9. Every person passing on a turnpike road and driving or for false ae-

haviug the care of a loaded cart or wagon with wheels the felloes of co^u^itoi weight,

which are less than three and a half inches Avide, shall upon the request R. s. 39, §37.

of the toll-gatherer give a true account of the weight of the load and
also his name and place of abode ; and if he refuses to declare, or wil-

fully misrepresents, the weight of his load, or gives a false account of
his name or place of abode, with intent to defraud the corjDoration, he
shall forfeit the sum of ten dollars for each offence.

Sect. 10. Whoever driving or having the care of a loaded cart or for locking

wagon passing on a turnpike road, locks, chains, or fitstens, any wheel of ^^q^}^
^vithout

such cart or wagon, without putting under the wheel an iron shoe not R. s.'39, §44.

less than six inches wide and twelve inches long, shall for each ofience
forfeit a sum not exceeding twenty dollars.

Sect. 11. Whoever, except in the opening or making of a highway, for opening

opens or makes any road or passway leading"from a turnpike road, and
'""'J^J^

^^^^^

reunites said road or passway with such turnpike road, or with any r'. 8.39, §§34,

road connected therewith, for the purpose of avoiding or aiding others
^^'

to avoid a gate on the turnpike road, shall forfeit to the use of the cor-
poration a sum not exceeding one thousand dollars.

Sect. 12. When a person liable to the payment of toll sustains an Corporation lia-

injury by reason of a turnpike road being insufticient or out of rejiair,
]^[;:,!,"ptlo,f'''^^'

the corporation owning the road shall be answerable for such injury, and R- s.au, §42.

44
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1838, 104.

4 Pick. 341.

2 Gray, 08.

Fines, how ap-
plied.

R. S. 39, § 41.

Commissioners
may lay out
turnpikes as
higliways.
R. S. 39, §§ 16,

18.

1845, 209, § 1.

18 Pick. 488.

8 Gush. 360.

to allow and
apportion dam-
ages. Proceed-
ings if town re-

fuses to pay.
R. S. 39, §§ 17,

19, 20.

1845, 209, § ?.

12 Met. 455.

3 Gush. 360.

12 Met. 455.

10 Gush. 295.

When made
highway,
rights, &c., of
corporation to
cease. Land to
revest.
R. S. 39, §§ 15,

21.

Corporation to
exhibit ac-
counts to gov-
ernor, &c.
II. S. 39, § 13.

If out of repair
gates may be
opened.
R. S. 39, § 40.

1840, 12.

also liable to indictment for such insufficiency and want of repair ; but

Guch corporation shall not be liable for damages to any person whose
carriage and load exceed the weight of six tons.

Sect. 13, All fines imposed on a turnpike corporation for neglecting

to repair its road shall be appropriated to that purpose. The court im-

posing a fine shall appoint a suitable agent so to apply it, who shall

receive the same of the officer having the warrant for collecting it,

and make return of his doings therein to the court, according to the

order. The receipt of such agent upon the warrant shall be a sufficient

discharge to the officer.

Sect, 14, When such corporation makes application to the county
commissioners to permit it to relinquish its franchise as to the whole or

jjart of its road which it is bound to support Avithin their jurisdiction,

requesting that the same may be laid out as a common highway ; or

when the commissioners on application determine that the common
convenience and necessity require such road to be laid out as a common
highway; they may with the assent of the corporation so lay out the

same or any part thereof, and make alterations therein
;
proceeding in

all respects in conformity with the provisions of chapter forty-three

respecting the laying out of highways.

Sect. 15, The commissioners upon such taking may allow such

damages as they think reasonable to the corporation, to be paid out of

the county treasury, and they may order a part of such damages, not

exceeding one-third thereof, to be refunded to the county treasury by
the cities and towns through which the road passes, at such times as

they direct. In apportioning the proportions to be paid by each, they

shall have regard to the length of way in each, and the advantages to

be derived to it.

If a city or town refuses or neglects to pay its proportion, the same
proceedings may be had to enforce the payment as are provided in case

of expenses of making highways by the commissioners where cities or

towns neglect to make the same.

In the assessment of damages there shall be allowed to persons injured

such damages only as they would be entitled to beyond the damages
they would have sustained by the continuance of the turnpike road,

taking into consideration any advantage which may accrue in conse-

quence of making the same a highway.
Sect. 16. When a turnpike road or part thereof is established as a

highway, all the rights, privileges, duties, and obligations, of the cor-

poration, so far as they relate to that part of the road, shall cease ; and
when any such road is discontinued in whole or in part, the land over

which the part discontinued was laid shall revest in the persons, their

heirs and assigns, who Avere owners thereof at the time it was taken or

purchased for the purpose of making such road ; any conveyance thereof

by deed to the corporation notwithstanding.
Sect, 17. Every such corporation established subsequently to the

sixteenth day of March in the year one thousand eight hundred and
five, shall annually in January exhibit to the governor and council a true

account of the income or dividends arising from its tolls, together with

its necessary disbursements for the year ; and the books of the corpora-

tion shall at all times be subject to the insj^ection of the governor and

council and the legislature.

Sect, 18. When the road of any such last mentioned coqioration is

suffered to be out of repair, and complaint is made to the commission-

ers, and a sufficient recognizance given to the county with sureties to

the satisfxction of the commissioners for the payment of all costs and

expenses which may arise by reason of the proceedings thereon if the

complainant does not prevail, they may, after giving at least fourteen

days' notice of said complaint to the president or clerk of the corpora-
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tion, order that the gates be set open ; and may order the costs and
expenses to be paid by the corporation, and issue a warrant for the
collection of the same. When an attested copy of such order is left

with the president or clerk, the gates shall be set open immediately,
and no toll shall be demanded until the commissioners revoke said

order.

Sect. 19. The legislature may at anytime dissolve any such last Maybcdis-

mentioned corporation. K 's'^ 39 § 14

CANALS.

Sect. 20. The master or conductor of every boat laden with goods, Master of canal

wares, or merchandise, which enters the waters of a canal to be carried
certificate to*^^'

thereon, shall exhibit to the collector of tolls a certificate signed by collector.

such master or conductor, wherein shall be set forth the name of the Biank^ccrtifi-

owner of the boat, the name of the place to which it is destined, and catcs to be fur-

the quantity or weight of the respective articles laden on board; therein k.^s!'39, §§88,

distinguishing each article, as to quantity or weight, according to the ^'''^2.

amount of toll Avhich the same is liable to pay.

If the conductor or master neglects or refuses to exhibit such certifi-

cate, or if he knowingly, and with intent to defraud said proprietors,

makes or delivers a false certificate of the kind or quantity of goods,
wares, or merchandise, laden on board such boat, he shall forfeit to the
proprietors of the canal one hundred dollars.

The proprietors shall prepare the proper blank forms of certificates of
loading ; and the masters and conductors of boats shall be entitled to
use them without expense.

Sect. 21. Whoever, knowingly and with intent to defraud the pro- Penalty for

prietors of a canal, makes or causes to be made any false statement of §^*| g^^^fyj,™*"

the quantity or quality of goods, wares, or merchandise, laden or to be
laden on board of a boat used on such canal, shall forfeit one hundred
dollars.

Sect. 22. When the collector of tolls on a canal thinks proper to collector may
have the loading of a boat weighed in order to ascertain the amount of

jjp'^wei^,|iefi'

^'^

toll payable therefor, he may detain such boat, and cause the goods. Cost by whom
wares, and merchandise, laden on board, to be weighed; and if it is li^s. 39, §91.

found that the loading is greater than the quantity stated in the certifi- 1^52, 312.

cate, the master or conductor of the boat, in addition to the penalty
hereinbefore provided, shall pay the costs and charges of unloading,
weighing, and reloading such goods, wares, or merchandise ; but if it is

found that the quantity is not greater than is stated in the certificate,

the proprietors of the canal shall pay all such costs and charges, and
reasonable damages for the detention of the master or conductor, and
the persons employed in such boat, to be recovered in an action of tort
against said proprietors.

BRIDGES.

Sect. 23. If any person having the care of a drove of neat cattle or Limitation of

horses, and driving the same over a turnpike bridge, or toll bridge, at
poratJ^oV^'^"'^'

one and the same time and without the consent of the toll-gatherer or k. s. 39,'§43.

other agent of the corporation owning such bridge, permits more than ^^^' ^^'

twenty neat cattle or horses to be upon such bridge, the same being
more than fifty feet in length from one abutment, pier, or trestle part,
to another, or if any person drives or transports over such bridge, with-
out such consent, a loaded cart, wagon, or other carriage, the weight of
which exceeds forty-five hundred pounds, exclusive of the team and
carriage, and thereby breaks or injures such bridge, the corporation
owning the same shall not be liable for any loss or injury occasioned
thereby to the owner of such cattle or other things.

Sect. 2-4. No corporation shall be liable in damages for a deficiency Same subject.
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1838, 104. in its bridges, to any person whose carriage and load thereon exceed
the weight of six tons.

PENALTIES.

Penalties, how Sect. 25. All penalties and forfeitures accruing to such a corpora-

iifs! M^'I'oi. t^oi^ under the provisions of this chapter, may be recovered in an action
1852, 312. of tort in the name of its treasurer.

CHAPTER 63.

OF KAILROAD CORPORATIONS.

Section
1. Railroad corporations to be under provis-

ions of this chapter.

ORGANIZATION, OFFICERS.

2. Org^anization of oflScers, &c.

3. Salaried officers not eli^'ible as directors.

MEETINGS, VOTES.

4. Meetings, how called.

5. Votes.

6. Proxies.

CAPITAL STOCK, ASSESSMENTS, &C.

7. Certificate of stock subscribed, to be filed.

8. Stock not to issue at less than par.

9. Assessments, how made and collected.

10. if unpaid, shares may be forfeited, &c.

11. Shares, personal estate. Transfer of.

12. Corporation may hold stock in telegraph

companies.

CHARTERS.

13. Petitions for charters to be accompanied by
report of eng-iueer, map, &c.

14. Plans to be placed in state library.

15. Petitions not acted upon until notice, &c.
10. Koads to be within limits specified.

LOCATION OF ROAD.

17. Width of road, and materials for construc-
tion.

18. Location to be filed.

TAKING LANDS, &C.

19. Corporation may purchase or take land, <&c.

20. Laud for depot purposes, &c.,to be taxed.

DAMAGES.

21 Corporation to pay damages, as in case of
highways.

22. Either party may have jury.

23. Proceedings when laud lies in adjoining
counties.

Guardians, &c., may release damages.
Damages, how assessed where claimants
have different interests.

in case of mortgaged lands.

same subject.

28. Application for damages by owners of pri-

vate ways.
Application for damages to be made within

three years.

Time enlarged if suits pending, &c.
Upon abatement of petition, &c., new pro-
ceedings may be had within one year.

Security for damages, &c., if required.

24

26.

27.

29.

30,

31,

32

Section
33. Commissioners may issue warrants of dis-

tress. Rights of corporation neglecting

payment, to cease.

34. S. J. C. may restrain corporations not com-
plying with previous sections.

35. Corporation may tender damages. Party
applying for jury to pay costs unless, &c.

36. In Boston, damages to be assessed by board
of aldermen.

37. Jury in such case.

ALTERATION OF ROAD.

38. Corporation may vary direction of road.

Proceedings thereon.

39. Damages in such case.

CONSTRUCTION.

40. Commissioners may order embankments,
&c.

41. Corporations neglecting to comply, S. J. C.

may enforce performance ; or owner recover

double damages.

42. to make and maintain fences in certain

cases.

43. to construct fences and barriers against

cattle.

44. penalty, &c., for neglect.

45. to furnish plan, &c., of land, &c., taken.

CROSSING HIGHWAYS, &C.

46. Railroads not to obstruct other roads.

47. crossing highway, &c., to pass over or
under.

48. Corporation wishing to raise or lower
highway, &c., to obtain decree of commis-
sioners, &c.

49. obstructing highways,neglectlng bridges,

&c., commissioners may order, &c.

50. proceeding without decree, or neglect>-

ing to give security, S. J. C. may restrain,

&c.

51. wishing to raise or lower turnpike, &c.

Proceedings.

52. Parties disagreeing as to alterations, either

may appeal to commissioners.

53. Selectmen, &c., may request that way be

raised or lowered.

54. Commissioners may decide upon necessity

of raising or lowering ways.
55. Corporation may, under direction of com-

missioners, alter course of highways, &c.

56. may by consent alter course of turnpike,

&c.

57. Commissioners may authorize laying out

ways across railroads. Expenses.
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Section
58. Notice to corporation. Manner of construct-

ing' crossing.

59. Commissioners may authorize selectmen,
&c., to lay out way across railroad.

60. Other duties of corporation at crossings.
61. Repairs of bridges at crossings.

62. Jurisdiction in cases of obstructions by
railroads to be in county commissioners.

6.3. S. J. C. may enforce decisions.

64.

65.

66.

67.

68.

69.

CROSSINGS IN PRIVATE I,ANDS.

Commissioners may establish crossings
where railroad separates lands.

may alter such crossings.

not to order unless corporation liable to
maintain. Surety for costs.

DAMAGES AT CROSSINGS.

Corporation liable to to'wns for expenses
incurred by neglect at crossings.

liability of, for obstructing ways, &c.
Towns, &c., subject to damages, may re-

cover of corporation if liable.

PURCHASE OF TURNPIKES.

fran-70. Turnpike corporations may assign
chises to railroad corporations.

71. Assignment to be with consent of commis-
sioners, &c.

72. Damages, how estimated.

DRAWBRIDGES.

73. Corporation to provide superintendent of
drawbridge.

74. Duties of superintendent.

75. of commanders of vessels.

76. Time allowed for trains.

77. Certain rights not affected.

78. Penalty for obstructing superintendent, &c.
79. for impairing bridge, obstructmg draw,

&c.

60. for injiu-ing railroad bridge, &c.

REGULATIONS FOR OPERATING ROAD.
Brakeman to every two cars.

Rear car of freight trains to have brake and
brakeman.
Bell to be attached to locomotive engines
and rung, &c.
Sign-boards to be erected at crossings.
at travelled places upon petition of select-

men, &c.

Cost of application.

Gates, &c., may be erected, if necessary.
Same subject. Decision of commissioners
to be complied with. Costs.
Proceedings in such case in Boston.
Selectmen, &c., may make request for flag-
man at crossings. Proceedings.
Penalty for neglect to comply'^ &c.
Penalty on agent, &c., for neglect.
Commissioners may alter gates at cross-
ings.

Engine to be stopped within five hundred
feet of crossing.

Penalty on enginemen.
on engineers, firemen, &c., for negligence.
on person having control of passenger

train for carelessness.
Liability of corporation when life of a pas-
senger is lost by negligence, &c.
when life of person not a passenger, &c.,

IS lost.

Indictments.

Duty of corporation when life is lost

30

81.

82.

83.

84.

85.

86.

87.

90.

91.

92.

93.

W.
95.

96.

97.

98.

99.

lOO.

Section
101. Corporation liable for damages by fire from

engines. May insure.

PENALTIES FOR OBSTRUCTING ROAD, &C.

102. Penalty for being on track.

103. for driving cattle upon railroad.
104. for neglect in suffering cattle to go upon

railroad.

105. for obstructing carriages or injuring rail-

roads.
J

106. and endangering life.

107. for obstructing engines, &c.
108. for obstructing with intent, &c.
109. in favor of corporation, how recovered.

ACCOMMODATIONS FOR PASSENGERS.
TOLLS, &C.

110. Corporation to furnish accommodations for
passengers. Penalty.

111. to furnish cheeks.
112. may establish tolls subject, &c.
113. Penalty lor Iraudulent evasion, &c., of tolls

or fare.

RELATIONS OF CONNECTING ROADS.

114. Corporations to forward goods to connect-
ing roads, &c. Penalty. «

whose roads unite, may contract for trans-
portation, &c. Profits regarded as income.
owning road liable lor damages, &c.
shall transport passengers, &c., for each

other. If they cannot agree, commission-
ers to be appointed.
When roads terminate in same place, &c.,
each shall furnish depots, &c. If they do
not agree, commissioners may be appointed.
Compensation of commissioners.
No motive power to run on road without
consent.

115.

116.

117.

118

119,

120.

121.

122.

123.

124.

125.

126.

127.

128.

129.

130.

131.

BONDS AND MORTGAGES.

Corporations may issue bonds for funding
floating debt, &c.
Bonds to be approved.
binding though sold below par.

Mortgages to include bonds previously
issued, &c.

Trustees entitled to possession may con-
tract with corporation to operate road.
Conditions.

to call annual meetings of bond holders
and make return to secretary.

if they do not, b«jnd holders may call

meeting.

election and confirmation of.

Equity jurisdiction of S. J. C.
Mortgage, &,o., of road to commonwealth.
Terms.

what property bound by.
to be recorded.

RETURNS AND REPORTS.

132. Corporation to submit books to inspection
of committees of legislature. To furnish
annual report. Contents of.

133. Report to state fatal accidents, &c.
134. if not full, directors to state reasons.
135. penalty for not furnishing.

,

136. Secretary to transmit reports, and furnish
abstract to legislature, &c.

137. Special report on completion of road.

RIGHTS OF COMMONWEALTH.

138. State may purchase railroad after twenty
years.
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horse railkoads.
Section
139. Horse railroads excepted.

140. time of construction of.

141. Penalty for evasion of tolls, &c.

142. Horse cars to stop at crossings of steam

railroads. Penalty.

Section
143. Corporation to furnish report.

contents of.

144. Penalty for neglect.

145. Secretary to furnish blanks.

Form and

Railroad corpo- SECTION 1. Railroad companies incorporated under the authority of
rations, powers ^^^g commonwealth shall have the powers and privileges, and be subject

R.'s. 39, §45. to the duties, liabilities, and other pi'ovisions, contained in this chapter,

so far as the same are consistent with their respective charters.

ORGANIZATION, OFFICERS.

Organization Sect. 2. The immediate government and direction of the affairs of
of officers, &c. every such corporation shall be vested in a board of not less than five di-

rectors chosen in the manner herein after provided, who shall hold their

offices until others are elected in their places. The directors shall

elect one of their number to be president of the board and of the cor-

poration ; and they may choose a clerk, who shall be sworn, and a

\ llhi^^S^^
treasurer, who shall give bonds to the corporation in the sum i-equired

[\*by the by-laws for the faithful discharge of his trust.

Salaried officers Sect. 3. With the exception of the president, no officer or agent

directors!^'^
'^^ ^^^"^ receives a salary or stated periodical compensation for his services

1840, 83, §§ 1, 2. from a corporation to which the credit of the state has been loaned, shall

while such liability of the state continues be eligible as a director.

meetings, votes.

Sect. 4. Meetings shall be called and notified in the manner pro-

vided in the by-laws.

Sect. 5. At all meetings each member shall be entitled to one vote
for each share held by him : provided, that he shall not be entitled to a

vote for any shares beyond one-tenth part of the whole number of shares

of the stock of the corporation. No vote shall be given upon shares

owned by the corporation or pledged in any form to or for its benefit.

Sect. 6. No proxy shall be valid unless executed and dated within

lias' 76* l\^'
^ ^^^ months previously to the meeting at which it is used ; and no per-

' ' " son shall as proxy or attorney cast more than fifty votes, unless all the

shares so represented by him are owned by one person, and no officer of
the corporation shall as proxy or attorney cast more than twenty votes.

Meetings, how
called.

R. S. 39, § 51.

Votes.
R. S. 30, § 50.

1843, 68, § 2.

Proxies.

CAPITAL STOCK, ASSESSMENTS, &C.

Certificate of
stock subscrib-
ed, to be filed.

1852, 303, § 1.

Stock not to be
issued at less

than par.
1852, 303, § 2.

Assessments,
how made and
collected.

R. S. 39, § 53.

Sect. 7. No corporation chartered subsequently to the twentieth
day of June in the year eighteen hundred and fifty-two shall begin to

build its road until a certificate is filed in the office of the secretaiy of

the commonwealth, subscribed and sworn to by the president and a
majority of the directors, stating that all the stock named in its charter

has been subscribed for by responsible parties, and that twenty per cent,

of the par value of each and every share thereof has been actually paid

into its treasury.

Sect. 8. No corporation chartered subsequently to said twentieth

day of June, or obtaining since that date an extension of time for the

construction of its road, shall issue stock for a less sum to be actually

paid in on each share, than the par value named in its charter.

Sect. 9. The president and directors may fz*om time to time make
such equal assessments on all the shares in the corporation as they deem
expedient and necessary for its pui-poses, and may direct the same to be
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paid to the treasurer, who shall give notice thereof to the stockholders. i3 Met. 312.

If a stockholder neglects to pay his assessments for thirty days after
^ Qr^y', sir..

notice from the treasurer, the directors may order the treasurer after 2 Gray, 277.

giving notice of the sale to sell such shares by public auction to the '^^^'

highest bidder ; and the same shall accordingly be transferred to the

purchaser. If the shares of a stockholder do not sell for a sum sufficient

to pay his assessments with interest and charges of sale, he shall be lia-

ble to the corporation for any deficiency ; if such shares sell for more, he
shall be entitled to the surplus remaining; but no assessment shall be laid

upon the shares to a greater amount than the sum at which they shall

be fixed by the charter or by vote or agreement of the stockholders.

Sect. 10. When a subscriber or shareholder has paid nothing upon if assessments

his shares after thirty days from the time when an assessment has be- shares may be
come due, his shares may be declared forfeited by the directors, who forfeited, &c.

may transfer them to any resjjonsible person who subscribes for the ^ '*^' "^
' *

^'

same.

Sect. 11. The shares in the capital stock of such corporation shall Shares personal

be deemed personal estate, and may be transferred by a conveyance in
flr'^of.'

'^'^^®"

writing, recorded either by the treasurer in books to be kept in his office e. S. 39, §52.

or by an officer duly authorized by the directors in books to be kept at 11 ^"'^"^ ^^'^

such other place as they may appoint. When recorded in such other o \

place, they shall within ten days thereafter be also recorded in the books
kept by the treasurer; and no conveyance of shares shall be valid

against any other persons than the grantors or their representatives,

unless so recorded. On making the transfer a new certificate shall be
granted.

Sect. 12. A corporation may hold stock in a telegraph company Corporation

whose hue of telegraph connects two or more places on the line of its iS\eie°rapii°'^^
road, to an amount not exceeding two hundred dollars for each mile so companies,

connected.
18.9, 93, §8.

charters.

Sect. 13. No petition for a charter for a railroad coiporation shall Petitions for

be acted upon unless it is accompanied with a map of the proposed route accompanied by
projected upon an appropriate scale; and with a j^rofile of the route report of en-

projected with a vertical scale comjiaring with the horizontal scale in S.'^s^sorHfi.
^'

the proportion of ten to one ; nor unless it is accompanied and support- ^^^> ^^^> § 2-

ed by the report of a skilful engineer, founded on actual examination of
the route, and by other proper evidence showing the character of the
soil, the manner in which it is proposed to construct the road, the gen-
eral profile of the surfece of the country through which it is proposed to
be made, the feasibility of the route, and an estimate of the probable
expense of construction.

Sect. 14. Plans and jjrofiles presented to a committee of the legisla- Pians,&c.,tobe

ture in the hearing of a petition for such a charter shall be placed by
f/brl^ry*'^

^^^^^

them in the state library. is48, ho, § 1.

Sect. 15. No petition shall be acted upon until notice of the pend- Petitions not to

ency thereof has been published according to law, which notice shall untirnotrccs&c.
designate the intended route with such certainty as to give reasonable R- s. 39, § 47.

notice to all persons interested therein that their rights may be affected ii7i2.'^'
^' ^^ ^^'

by the granting of the petition, and that they may have an o])portunity
to appear and object thereto; but the provisions of this section and of
section thirteen shall not prevent the legislature from requiring surveys,
plans, and further estimates.

Sect. 16. Every charter shall confine the road within the limits indi- Roads to be

cated by the notice required in the preceding section, shall specify the Jecifled^*^
several cities and towns through wdiich the same may pass, and shall R. s.39,'§48.

otherwise designate the route on which the road is authorized to be
made with as much certainty as the nature of the case will admit.
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S(Uwl?^^

LOCATION OF ROAD.

Width of road, Sect. 17. A corjDoration may lay out its road not exceeding five rods

r! s^s^Tsif wide ; and for the purpose of cuttings, embankments, and procuring
1853, 351, § 1. stone and gravel, may within the limits of its charter in the manner
1 Gray, So'?. hei'cin provided take as much more land as may be necessary for the
4 Gray, 302, 304. pj-Qper Construction and security of the road, or as may be at any time

necessary for depot or station purposes.

Location to be Sect. 18. The corporation shall file the location of its road within

uf s'. 39 § 75. ^^® year with the commissioners of each county through which the
4 Oush. V.9. same passes, defining the courses, distances, and boundaries, of such

2 Gray', 574." portion thereof as lies within each county.

Corporation
may purchase
or take land, &c.
R. S. 39, § 55.

1853, 351, § 1.

9 Met. 553.

3 Cash. 82.

4 Cush. 469.

1 Gray, 357.

5 Gray, 35.

See § 21.

Land for depot
to be taxed.
1853, 351, § 3.

4 Met. 566.

TAKING LANDS, &C.

Sect. 19. A corporation may jiurchase or otherwise take land or

materials necessary for making or securing its road and for depot and
station purposes. If it is not able to obtain such land or materials by
an agreement with the owner, it shall pay such damages therefor as the

county commissioners estimate and determine. Land and materials

without the limits of the road shall not be so taken without the permis-

sion of the owner, unless the commissioners on the application of the
corporation and after notice to the owner first j^rescribe the limits within
which the same may be taken.

Sect. 20. Land so taken or purchased for depot or station purposes
without the limits of the road shall not be exempt from taxation.

Damages.
R. S. 39, § 56.

1849, 153.

3 Met. 380.

9 Met. 553.

3 Cush. 81, 107.

4 Cush. 4()9.

10 Cush. 3S5.

2 Gray, 0, 2:35.

5 Gray, 35.

7 Gray, 390.
See §§ 22, 26, 40.

Either party
may have jury.
R. S. 39, § 57.

1841, 125, §§ 1, 3.

1847, 181, § 1.

21 Pick. 258.

13 Met. 316, 449,
479.

3 Cush. 58.

4 Cush. 291.

1 Gray, 72.

Proceeding's
when land lies

in adjoining
counties.
1853, 5, §§ 1, 2.

Guardians, &o.,
may release
damages.
R. S. 39, § 93.

Damages, how
assessed where
claimants liave

DAMAGES.

Sect. 21. The corporation shall pay all damages occasioned by lay-

ing out and making and maintaining its road, or by taking any land or

materials as provided in section nineteen ; and such damages shall upon
the application of either party be estimated by the commissioners in the

manner provided in laying out highways ; and Avhen it is intended to

take land or materials, application maybe made before the actual taking
and appropriation thereof.

Sect. 22. Either party if dissatisfied with the estimate made by the

commissioners may, at any time within one year after it is completed
and returned, apjily for a jury to assess the damages. Upon such appli-

cation the prevailing party shall recover legal costs, and the proceedings
thereon shall be the same as is provided for the recovery of damages in

the laying out of higliways ; but no jury shall be competent to alter or

reverse any order made under section forty.

Sect. 23. Where land owned by one person lies contiguously in dif-

ferent counties, applications for damages under section twenty-one may
be made by the owner of the land to the commissioners of either of such
counties ; and the commissioners of the county to Avhom application is

first made shall have exclusive jurisdiction with like powers and duties

as set forth in said section and section forty ; and either party may ap-

ply for a jury as provided in the preceding, section, which jury shall be
from the same county as the commissioners, and shall estimate such

damages the same as though the land lay entirely in one county.

Sect. 24. When the lands or other property of a person under guar-

dianship or lands held in trust are taken for the use of a railroad, the

guardian or trustee may release all damages in the premises in like

manner as if the same were held in his own right.

Sect. 25. When persons having a claim for damages sustained in

their property by the laying out or alteration of a railroad have different

or separate interests in the property, so that an estate for life or for a

i
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term of years in the same belonofs to one person and the remainder or different inter-

reversion in fee to another, entire damages shall be assessed in the same i^i^ 290, §§ i, 2.

manner as is provided in other cases, without any apportionment thereof;

which damages shall be paid over and disposed of in the manner pro-

vided in sections seventeen and eighteen of chapter forty-three in rela-

tion to damages assessed in like cases in laying out highways.

Sect. 26. Where lands are mortgaged, both mortgagors and mort- Damages, how

gagees, in addition to their rights under the mortgage, shall have the ormort'c'a"4d^^

same ])owers, rights, and privileges, and be subject to the same liabilities lands-

and duties, as are created and provided in this chapter for land owners 4^5^' '^^

in cases of damages arising under section twenty-one ; and all petitions

for the estimation of such damages shall state all mortgages known by
the party petitioning to exist upon the premises to be adjudicated upon.

Mortgagors and mortgagees may join in any such petition, and the tri-

bunal to which it is presented shall order the petitioner to give notice

thereof to all parties interested as mortgagors or mortgagees by serving

each of them, fourteen days at least before the time of hearing, with an
attested copy thereof, and the order thereon that they may appear at

said hearing and become parties to the proceedings.

Sect. 27. When mortgagors or mortgagees commence or become Same subject,

parties to proceedings upon a petition for such damages, entire damages 2*^3^'
^'^^' ^^ *'

shall upon final judgment be assessed for the property taken, and such
portion thereof ordered to be paid to every mortgagee, being a party, in

the order of his mortgage, as is equal to the sum then unpaid thereon,

and the balance to the mortgagor ; and separate judgment shall be en-

tered accordingly for each mortgagee, who shall hold his judgment in

trust, first with any proceeds realized thereon to satisfy his mortgage
debt, and after such debt is in any way satisfied, to assign the judgment
or pay over any balance of proceeds to the mortgagor or other person

entitled thereto.

Sect. 28. No application for damages shall be sustained against a Application for

corporation by the owners of a private way, by reason of any obstruc- yate ways*"
^'"

tion thereto occasioned by the railroad crossing the same, unless the k. s. 39, § n.

application is made within one year from the time when the way is so ^ "^'^" ^^^' ^^'*'

obstructed.

Sect. 29. No application to the commissioners to estimate damages for damages

for land or property taken, shall, except as provided in the following withJaTiiree

section, be sustained unless made Avithin three years fi-om the time of years.
. 1 • Vi E- S. 39, §58.takmg the same. 7 Met. 78.

Sect. 30. Where suits are pending or are hereafter brought in which ^ Cush. 8*2.

the right of such corporation to lay out and construct its road on any 2 Gray,' 232.

particular location is drawn in question, the time for applications to the Time extended,

commissioners for the ascertaining of damages caused by the taking of &c^
spwumg-,

land or other property in and upon such location may be made at any J^- S- ^^vlp'
time within one year after the final determination of such suits upon the
merits : ^yrovlded, that such suits, if not now pending, are brought within
one year from the time of such taking, or are brought for the purpose of
trying the same right which was drawn in question in some former suit

now pending or brought as aforesaid, and which failed for want of juris-

diction, defect of form, or other like cause, not deciding the merits of
the controversy, and are brought within six months after such deter-

mination of a former suit.

Sect. 31. If a party makes application for the assessment of his dam- Upon abate-

ages within the time limited by law, or for a jury to assess the same, or pro^eeSng-r
is a party to such ap})lication for a jury by any other person, and the may be had

petition or other proceeding is quashed, abated, or otherwise avoided year."^
""^^

or defeated, for any inaccuracy, irregularity, or matter of form ; or if i&i?, I8I, § 2.

after verdict for such applicant or other party the judgment is arrested
or reversed on a writ of error, or the proceedings quashed on certiorari

;

30* 45

, new
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Security for
damages, &c.,
required.
R. S. 39, § 61.

1855, 9, § 1.

if

Commissioners
may issue war-
rants of dis-

tress.

Riglits of cor-
poration neg--

lectingpayment
to cease.

1847, 259, § 3.

1855, 9, § 2.

S. J. C may re-

strain corpora-
tions not com-
plying with pre-
vious sections.
1854, 2.

1855, 9, § 3.

Corporation
may tender
damages. Par-
ty applying for
jury to pay
costs, unless,
&c.
R. S.39, §G2.
8 Gush. 218.

In Boston,
damages to be
assessed by
board of alder-
men.
R. S. 39, § 63.

1854, 44S, § 33.

Jury in such
case.

R. S. 39, § 64.

1854, 448, § 33.

1859, 196.

4 Gray, 302, 304.

such applicant, petitioner, or other party, may commence such proceed-

ings anew at any time within one year from such abatement, reversal,

or other determination.

Sect. 32. Upon application to the commissioners by either i^arty

for an estimate of damages, they shall if requested by the owner require

the corporation to give security to their satisfiction for the payment of

all damages and costs which may be awarded by them or a jury for the

land or property taken ; and if upon petition of the owner with notice

to the adverse party the security appears to the commissioners to have
become insufficient, they shall require the corporation to give further

security to their satisfaction ; and all the right or authority of the corpora-

tion to enter upon or use the land or other property, except for making
surveys, shall be suspended until it gives the security required.

Sect. 33. Upon an award of damages by county commissioners or a
jury against a corporation on the petition of a pevson injured by the

location and construction of its road, the commissioners, after the time

to petition for a jury has expired, may issue Avarrants of distress to com-
pel the payment of the damages with costs and interest ; and if the

corporation for thirty days after a warrant of distress or an execution

has issued acrainst it for damag^es and costs for taking land or other

property, neglects to satisfy the same, all right and authority to enter

upon or use such land or property, except for making surveys, shall be
suspended until it pays such warrant or execution.

Sect. 3-1. If upon the petition of an owner of land or property men-
tioned in either of the two preceding sections, it appears to the supreme
judicial court or any justice thereof in term time or vacation, that a
corporation has for thirty days neglected to comply with any order
under section thirty-two, or to satisfy any warrant or execution men-
tioned in section thirty-three, the court or justice may by injunction or

other suitable process in equity prohibit and restrain the corporation
from entering upon or using sucli land or proj^erty contrary to the pro-

visions of said sections.

Sect. 35. After the commissioners have made their estimate, the
corporation may tender to the owner of the land or other property the
amount of damages estimated, in full satisfaction thereof If the owner
refuses to receive the same, witli costs to be taxed to that period, and
applies for a jury, he shall, unless he recovers upon the final hearing a
greater amount of damages than the sum tendered, pay all costs caused
by the application and arising after tender. If the corporation applies

for a jury, and upon a final hearing the damages as estimated by the com-
missioners are not reduced, it shall pay all costs caused by the application.

Sect. 36. If a corporation by virtue of its charter takes land or
other property within the city of Boston, the board of aldermen of said

city shall, except as provided in the following section, have all the power
of commissioners in like cases ; and like i^roceedings shall be had before
said board for the purpose of ascertaining, securing, and obtaining pay-
ment of, damages, and subject to the same limitations, as upon an appli-

cation to the commissioners.
Sect. 37. Either party, if dissatisfied with the estimate of damages

thus made by the board of aldermen, may apply for a jury at the next
term of the superior court for the county, after the estimate is made
known to the parties ; and thereupon the same proceedings shall be had
as in case of estimating and enforcing jiayment of damages for laying

out ways within said city.

Corporation
may vary direc-
tion of road.

ALTERATION OF ROAD.

Sect. 38. A corporation after having taken land for its road may
vary the direction of the road in the place where such land is situated

;
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but it shall not locate any part thereof without the limits prescribed by Proceedings

the act of incorporation. It shall before the expiration of the time k.*^s!39U 73.

33.reamred bylaw lor completui"- the road hie the location oi the different is:d4, 448, §3
1 , *' ^ , i

.^.
^ •^1 ^i J.

• 1 Gray, 340.

parts thereof where such variations are made with the county commis-
sioners, or if in the city of Boston Avith the board of aldermen, and the

time allowed for completing the whole road shall not be extended in

consequence of -such variation.

Sect. 39. Every corporation shall be liable to the owners of lands Damaffesin

taken for making such variations, for all damages occasioned thereby, to
'jj'.'^s.'jj^f''^ yg

be recovered in the manner herein before provided for recovering such i Gray, 357.

damages.

CONSTRUCTION.

Sect. 40. At the time of estimating damages to land owners under commissioners

section twenty-one, the commissioners shall in addition thereto order
{^^iknients!^ &c.

*

"

the corporation to construct and maintain such embankments, drains, 1*^11, 125, §§1,3.

culverts, walls, fences, or other structures, as they judge reasonable for GCi'sh!42i!

the security and benefit of such owners, and prescribe the time and
J, ^'"i'/' *''f

•

,.•',. • • ^1 ^ See §§22, 23.

manner of making or repairing the same.

Sect. 41. If the corporation neglects to comply with such order, the s.j.c. may en-

land owner or his assigns interested in its execution may apply to the inwf;^or'owner
supreme judicial court, which may grant all processes necessary to en- may recover

force the specific performance thereof Or if it appears that the corpo- a^tV.
^

^™

ration for more than forty-eight hours after notice of such neglect given j^^.',' l^^l'
^ ^'

in writing to the president or superintendent neglected to commence ccu'sh. 421.

the work required to be done, or thereafter unreasonably delayed to ^ ^'^^Y' *^^*-

complete the same, the person so interested may maintain an action of
tort against the corporation, in which he may recover double the dam-
ages sustained by him by reason of the neglect.

Sect. 42. When the owner of land through which a railroad con- Corporation to

structed prior to the seventeenth day of Ajiril in the year eighteen ^u^u f«ices"in™

hundred and forty-one passes, has not received all damages assessed to certain cases.

him, or has not agreed to maintain suitable fences upon such road, >
~ >

s •

upon the application of the owner or of the mayor and aldennen
or selectmen of the city or town, the county commissioners may
require the corporation to make and maintain fences suitable for

the benefit and security of the land owner, and of travellers uijon the
(

road.
_ ... ^^Wcvi^-^'kV

Sect. 43. Each corporation shall erect and maintain suitable fences, to construct

with convenient bars, gates, or openings therein, at such places as may rior^a-^Sii^'*''

reasonably be required, upon both sides of the entire length of any rail- cattle."

road Avhich it shall have constructed subsequently to the sixteenth day ^. ''V"^ '
l-i*

of May in the year eighteen hundred and forty-six, except at the cross- 1 'a\|**\ J "]Ql
ings of a turnpike, highway, or other way, or in places where a con- .j

^-^^i^ 1^»A^^'

venient use of the road would be thereby obstructed ; and shall also ^ "

construct and maintain sufficient barriers at such places as may be
necessary, and, where it is practicable so to do, to prevent the entrance
of cattle upon the road.

Sect. 44. A corporation unreasonably neglecting to comply witli penalty, &c.,

the provisions of the preceding section shall for every such neglect i846°2n?§4.
forfeit a sum not exceeding two hundred dollars for every month iS55^350^§5.

during which the neglect continues ; and the supreme judicial court, or
any justice thereof, either in term time or vacation, may by injunction
or other suitable process in equity compel the corporation to comply

1' with such provisions ; and upon such neglect, may restrain and prohibit
I the corpoi-ation from crossing any turnpike, highway, or town way, or

using any land, until said provisions are complied with.

I

Sect. 45. After a corporation has by virtue of its charter taken ,*" ^"™^5
L IT ,1 J o ^ X • -I'Tii-.^ plan, Arc, oi

land or other property for the purpose of its road, it shall, before pro- land, &c.. taken.
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R. S. 39, § 60.

1848, 327, § 2.

2 Gray, 574.

R. S. 39, § 66.

into,. lU' 7 Met. 72.
I UJOWa. ie3*3Cush. 108.

liways not
obstruct-

2 Gray, 56, 465.

Railroads
crossing high-
way, &c., to
pass over or
under.
1840, 271, § 1.

7 Gush. 497.

Corporation
wisliing to
raise or lower
highway, &c.,
to obtain de-
cree, &c.
R. S. 39, § 67.

1855, .350, § 1.

23 Pick. 326.

3 Gush. 110, 117.

9 Gush. 1.

2 Gray, 56, 405.

See §§ 50, 00.

obstructing
higliways, neg-
lecting bridges,
&c., commis-
sioners may
order, &c.
1855, 359, §§ 2, 3.

proceeding
without decree,
or neglecting to
give security,

S. J. G. may re-

Btrain, &c.
1^5, 350, § 3.

wishing to
raise or lower
turnpike, &c.
R. S. 39, § 67.

ceeding to construct the road, furnish a plan of the land to the owner,
and, if requested by the owner or occupant, fence the same ; and upon
demand made by the owner of such other property within three years

fi'om the taking of the same, such coiijoration shall within thirty days
furnish him Avith a plan or description thereof in writing. If such
plans or descriptions are not so furnished, all the riglits of the cor-

poration to enter upon or use such land or other property, except for

making surveys, shall be suspended until it has so dehvered a descrip-

tion or plan.

CROSSING HIGHWAYS, &C.

Sect. 46. If a railroad is laid out across a tui-npike road or other

way, it shall be so made as not to obstruct the same.

Sect. 47. A corporation which constructs its road across a turn-

2)ike, highway, or town way, shall construct it so as to cross over or

under the same ; if over, a sufficient space shall be left under the rail-

road conveniently to accommodate the travel upon the turnpike or

way ; if under, the corporation shall build and maintain such bridges

with suitable approaches thereto as in like manner to accommodate the

travel upon the turnpike or way over the crossing.

Sect. 48. Such corporation may raise or lower any highway or

town way for the purpose of having its road pass over or under the

same ; but before proceeding to cross, alter, or excavate for the pur-

pose of crossing a highway or town way, it shall obtain from the

county commissioners a decree prescribing what alterations may be
made in the way, and the manner and time of making the alterations

or structures the commissioners may require at the crossing ; and
before entering upon, excavating, or altering the way, shall give secu-

rity, satisfictory to the commissioners, to the city or town in which the
crossing is situated, that it will faithfully comply with the requirements
of the decree to the acceptance of the commissioners, and indemnify
the city or town from all damages and charges by reason of any failure

so to do.

Sect. 49. If upon application of the mayor and aldermen or select-

men of any place to the county commissioners it appears that the cor-

poration crosses with its road a highway or town way in such place so

as to cause an obstruction thereto, or refuses or neglects to erect or

keep in proper repair any bridge or other structure required or neces-

sary at such crossing, the commissioners, after due notice to the cor-

poration, may pass a decree prescribing what altei*ations, structures, or'

rej^airs it shall make at the crossing, and the time within which they
shall be made ; and shall order the corporation to pay the costs of the
application. They may further order the corporation to give like secu-

rity, as provided in the preceding section, for the faithful performance
of the requirements of the decree and the indemnity of said place upon
any fliilure in such performance.

Sect. 50. If it is made to apj^ear to the supreme judicial court, or

any justice thereof, in teiTU time or vacation, upon the petition of the
mayor and aldermen or selectmen of any place, that a corporation has
excavated or altered a highway or town way without obtaining the

decree and giving the security required by section forty-eight, or has
neglected for fifteen days to give security as required by the pi'eceding

section, the court or justice may, by injunction or other suitable pro-

cess according to the practice of courts of equity, restrain and prohibit

the corporation from entering upon, altering, excavating, or crossing

the way, until such decree is obtained or the security given.

Sect. 51. A corporation may raise or lower any turnpike for the

purpose of having its road pass over or under the same ; but before

proceeding to make such alteration, it shall in writing notify the presi-
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dent or clerk of the turnpike corporation, which within thirty days 23 Pick. 226.

after receiving the notice shall notify in writing the railroad corpora- I q^^{ \|^'
"'''

tion of the alterations, if any, which they may require to have made 2 Gray, 50, 465.

therein for such purpose.

Sect. 52. If the parties do not agree what alterations are necessary, Parties disa-

the railroad corporation, or the proprietors of the turnjtike, may apply fi'i^ratfons,**'

to the county commissioners at their next regular meeting after the tither may ai>-

,• • -I ^1 • ^ 1 ^ li • lii 1 ij_ peaUto commis-
expu-ation 01 said thirty days, to determine wJiether any and what sioners.

alterations shall be made, and their decision shall be final. If the ^- ''^- ^^•*' § *'^-

coriioration unreasonably neglects to make such alteration as the

commissioners order, the proprietors shall have the same remedies

as are prescribed for the recovery of damages caused by making a "

railroad.

Sect. 53. If the mayor and aldermen or selectmen of a city or Seioctmen, &c.,

town wherein a turnpike, highway, or town way crossed by a railroad
"/,'i{ [^i"" be*

on a level therewith is situated, are of opinion that it is necessary for raised or low-

the security of the public that the turnpike or way should be raised or i842,'22.

lowered so as to pass over or under the railroad, they may in writing
^ ^^^^- ^l^-

request the corporation owning the railroad so to raise or lower such <1 Cjlt.a!w~\oQ,

turnpike or way. If the corporation neglects or refuses so to do, the [

mayor and aldermen or selectmen may apply to the county com-
missioners to decide upon the reasonableness of the request.

Sect. 54. If the commissioners, after due notice and hearing the Commissioners

parties, decide that such raising or lowering is necessary for the secu- on neTOsslty^S

lity of the public, the corporation shall comply with the decision and raising or low-

pay the costs of the application. If the commissioners decide that the i84"f2'I''^^'

alteration is not necessary, the mayor and aldermen or selectmen shall i'^^,-' ?'~-„^
-r n I • 1 ^ c 1

'^ CUSn. 110.

pay the costs. 11 the corporation unreasonably reiuses or neglects to Cush. 424.

carry into effect the decision of the commissioners, the mayor and
^ ^j^'

'^^\.
^

aldermen or selectmen may proceed to do it, and may in an action of '*•

tort against the corporation recover all charges and expenses occa-

sioned by making the alteration.

Sect. 55. A corporation may alter the course of a highway or town Corporation

way for the purpose of facilitating the crossing of the same by its
rocfi'on'o'/coia-

road or permitting its road to pass at the side thereof without crossing, missioners, ai-

upon obtaining a decree of the county commissioners prescribing the iiTtrh°"a^yg, &e.

manner and time of such alteration. Before granting the decree the is^'-S isf. § ir .

commissioners after due notice to the town in which the way is situated ^'^ ^^^^ "" ^^

shall decide that the alteration will not essentially injure the way. The
corporation shall pay all damages occasioned to private property by the

alteration as in case of land taken for its road.

Sect. 56. A corporation may with the consent of a turnpike or may by con-

canal coi-]ioration, alter the course of a turnpike road, canal, or feeder course of turn-
to a canal, where the same interferes with the convenient location of pike, &c.

its road.
_ _ _

1837, 220, §1.

Sect. 57. If after the laying out and making of a railroad the pub- Commissioners
\\ 0\oa, ill,

lie convenience and necessity require a turnpike road or other way to iaviao"out ways o \

be laid out across it, such road or way may be so laid out and estab- across raii-

lished when the county commissioners so authorize and direct ; and all Expenses,

expenses of and incident to constructino; and maintainino- the road or J^v?-3ic^;^
^ , 1 • 1 Ti 1 1 T 1 ^ •

^ IfcSr, 287, §§ 1, 4.

way at such crossing shall be borne by the county, city, town, or corpora-

tion, owning the same. 1 {jjtl^ ^iQ- - \\ C^oa. _\V^\ ; b'LV. i Utv^ \0^ .

Sect. 58. The commissioners before hp laying out any way across a Notice to corpo-

railroad shall cause due notice to be given to the corporation that it ofconstructin"
may be heard in the premises : and after hearing all parties interested crossing.

they may lay out the same, directing whether the crossing shall be over, ]857,'2S7,§§2,

under, or at a level with, the railroad, but not permitting it to be at a "*' ^•

level unless public necessity so requires. If the way shall pass over the W C^'^voa.^^ ^ ^ *•

»

railroad they shall determine and specify in what manner the bridge rA'
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Commissioners
may authorize
selectmen, &o.,
to lay out way
across railroad.

1857, 28?, §§ 3, 5.

other duties of
corporation at
crossings.
1857, 287, § 6.

11 (UWl^ Repairs of

\ R. S. 3it, § 72.
'

'
1846, 271, § 1.

. , ! 7 Met. 70.

lD(lUuvlolfS:S407.
Jurisdiction in
cases of ob-
structions.
184i), 222, § 4.

4 Gush. 08.

2 Gray, 54.

S. J. C. may en-
force decisions.
1849, 222, § 5.

6 Gush. 424.

7 Gush. 5Di>,

10 Gush. 12.

2 Gray, 4lJ0.

necessary for the crossing shall be constructed. Such ways shall be
so made as not to obstruct or injure the railroad.

Sect. 59. The mayor and aldermen or selectmen, before laying out
a way across a railroad, shall apply to the county commissioners for

permission so to do. The commissioners shall cause due notice of the
application to be given to the corporation owning the railroad ; and
after hearing the parties interested they may authorize the mayor and
*aldermen or selectmen so to lay out the Avay, and shall require it to be laid

out and constructed in accordance with the provisions of the preceding
section. They shall give special authority permitting it to be laid out
upon a level with the railroad when in their oi^inion public necessity so
requires.

Sect. 60. A corporation whose road is crossed by a turnpike or
other way on a level therewith, shall at its own expense so guard or
protect its rails by plank, timber, or otherwise, as to secure a safe and
easy passage across its road ; and if in the opinion of the county com-
missioners any subsequent alteration of the turnpike or other way, or
any additional safeguai*ds, are required at the crossing, they may
order the corporation to establish the same as provided in section

forty-eight.

Sect. 61. A corporation shall maintain and keep in repair all bridges
with their approaches and abutments which it constructs over or under
any turnpike road, canal, highway, or other way.

Sect. 62. The original jurisdiction of all questions touching ob-
structions to turnpikes, highways, or town ways, caused by the con-
struction or operation of railroads, shall be vested in the county
commissioners within their respective jurisdictions.

Sect. 63. The supreme judicial court shall have jurisdiction in

equity, and may compel such corj^orations to raise or lower any turn-

pike, highway, or town way, when the county commissioners have de-
cided in due and legal form that such raising or lowering is necessary
for the security of the public ; and to comply with the orders, decrees,

and judgments, of county commissioners, in all cases touching ob-
structions to such ways by railroads.

Commissioners
may ostabiisU
crossings
where rmlroad
separates lands.
1857, 213, § 1.

may alter
such crossings.
1857, 213, § 2.

not to order
unless corpora-
tion liable to
maintain.
Surety for
costs.

1858, 213, §§ 3, 4.

CROSSrNGS IN PRIVATE LANDS.

Sect. 64. When a railroad laid out by authority of law through
land without the consent of the owner, separates one portion thereof
from another, or from a highway or other jjublic way, and the owner has
a right to cross the railroad, if a difference arises between him and the
corporation owning the road as to the place or manner in which he shall

cross, either party may apply to the county commissioners to direct such
place or manner. The commissioners after due notice to the other
party and hearing the parties make such order in relation thereto and
the costs of the application as they may deem projicr.

Sect. 65. If a crossing is deemed inconvenient by such owner or
corporation, either party may apply to the commissioners to alter the
same, and u])on like notice and hearing they may make like order in
relation thereto.

Sect. 66. Unless the corporation makes the application the commis-
sioners shall not under the two preceding sections order it to construct
or maintain any crossing without its consent, except where it is liable

by law or by agreement to construct a ci-ossing for the owner of the
land ; and no application under said sections shall be proceeded Avith

until the applicant furnishes sufficient recognizance to the county with
sureties to the satisfaction of the commissioners for the payment of
costs and expenses according to their order.
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DAMAGES AT CEOSSIXGS.

Sect. 67. A city or town may recover of the corporation whose Corporation lia-

road crosses a highway or town way therein, all damages, charges, and cxplnses" caus-""

expenses, incurred by such city or town by reason of the neglect or re- ed by neglect at

fusal of the corporation to erect or keep in repair all structures required iso5,1]5oT§ 4.

or necess;iry at such crossing.

Sect. 68. If a corporation, its servants, or agents, wilfully or negli- liability of,

gently obstmict a highway, town way, or public street, by its engines,
way"'r&c"'^*^*^°

tenders, or cars, it shall be liable to a fine not exceeding one hundred i>^^h :^rs.

dollars for every such oftence.
'

Sect. 69. When a party upon the trial of an action recovers dam- Towns, &e.,

ages of a city or town for an injury caused to his person or jiroperty by
agoi';''i*i^y re°^'

a defect in a highway within the location of a railroad, the city or town, coyer or corpo-

if the corporation owning the road is liable for such damages and has iss'i^'t^!
*''

^'

had reasonable notice to defend the action, may, in addition to the

damages, recover all costs of both plaintiff and defendant in the action.

PURCHASE OF TURNPIKES.

Sect. 70. When a tui'npike road interferes with the convenient loca- Turnpike cor-

tion of a railroad, the turn]>ike corporation may, in pursuance of a vote
assi'^^iffran-''^

therefor at a meeting called for the purpose, assign and transfer itsfran- chiststo raii-

chise as to the whole or part of its road to the railroad corporation, tions.'^'^'^""^

Thereafter all the rights and duties of the tunipike corporation shall is^?. 226, §2.

cease and be discontinued so flir as they relate to the part of the road

so assigned, and the railroad corporation may locate its road upon any
part of the same ground.

Sect. 71. No part of a turnpike road shall be assigned or used as with consent

provided in the preceding section, without the consent in writing of the ers'^^&e!"''^'"'^"

county commissioners if such part is located in a single county, or of j^^^y
22f., § 3.

the superior coui't in one county, if it lies in two or more counties.
'

Sect. 72. Damages caused bv taking the pi'operty of any person Damag-es, how

under the two preceding sections shall be estimated and paid as in case 1^37, ^20, § 4.

of land taken under section nineteen.

DRAWBRIDGES.

Sect. 73. Every corporation shall provide for each drawbridge of Corporation to

the company a steady and discreet superintendent, experienced in the int°ndent"ot^'^

management of vessels, who shall have full control and direction of the drawbridge.
^

passing of vessels through the draw. 1 ,

ii, si,~.

Sect. 74. The superintendent shall at all hours of the day and night Duties of super-

be ready to open the draw, shall, having regard to the convenient and 1355^434 *§§ 2, .3.

secure passage of engines and trains and the state of the tide, decide
when and the order in which vessels may pass, allowing no unnecessary
detention ; shall give all necessary advice and furnish proper facilities

for such passing ; and shall keep posted up in a convenient place, for

the inspection of all persons interested, a written copy of his regulations

conforming to the provisions of sections seventy-three to eighty in-

clusive.

Sect. 75. Every commander of a vessel applying to pass such draw of command-

shall give the superintendent a true report of his vessel's draught of i|^5°434,^|||,'4.

water, and shall be governed by him as to priority of right when two or
more vessels apply to pass at the same time ; he shall, unless otherwise
directed by the superintendent, in passing go to the right, according to
the tide if practicable ; and except as he may be authorized by the
superintendent shall so place his buoys, warping-lines, anchors, or cables,
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Time allowed
for trains.

1855, -134, § 4.

Certain rig-hts

not affected.

Is55, 434, § 4.

Penalty for ob-
structing su-
perintendent.
1855, 434, § 5.

for impairing
bridge, ob-
structing draw,
&c.
1855, 434, § C).

for injuring
railroad bridge,
&c.
1855, 434, § 7.

as neither to interfere with other vessels nor obstruct the bridge ; and
he shall be allowed a reasonable time for his vessel to pass.

Sect. 76. Railroad trains shall be alloAved fifteen minutes to cross a
draw before and after their table time for being due, and a further rea-

sonable time to pass shall be allowed to any approaching train.

Sect. 77. Nothing contained in the four preceding sections shall

abridge the rights of any such corporation as they existed on the twenty-
first day of May in the year eighteen hundred and fifty-five.

Sect. 78. Whoever obstructs the superintendent in the performance
of his duties or violates any provision of the five preceding sections

shall pay a fine of not less than three nor more than fifty dollars.

Sect. 79. Whoever breaks, defaces, or impairs, any such bridge, or

wharf, or pier appurtenant thereto, or unnecessarily opens or obstructs

the draw without the consent of the superintendent, or without such
consent makes fast or moors any scow, raft, or other vessel, to such bridge

within wake of the draw, shall pay a fine of not less than three nor
more than twenty dollars.

Sect. 80. Whoever wilfully injures or damages any railroad bridge,

wharf, or pier, or wilfully disturbs or hinders the superintendent in the
discharge of his duties, shall forfeit for each oflfence a sum not less than
fifty nor more than one hundred dollars, and be further liable in damages
to the coii^oration against which the ofience is committed.

Brakeman to
every two cars.

1837, 226, § 8.

Kear car of
freight trains to
have brake and
brakeman.
1849, 101, § 1.

Bell to be at-

tached to loco-
motive engines
and ruug,"&c.
R. S. 39, § rs.

1859, 125, § 3.

2 Cush. 539.

10 Cush. 502.

Sign-boards to
be erected at
crossings.
R. S. .39, § 79.

1849, 222, § 2.

1859, 125, § 1.

2 Cush. 539.

10 Cush. 5ii2.

7 Gray, 100.

at travelled
places, upon pe-
tition of select-

men, &c.
Costs of appli-
cation.

1859, 125, § 2.

REGULATIONS FOR OPERATING ROAD.

Sect. 81. No corporation shall run or permit to be run upon its road
any train of cars moved by steam power for the transportation of pas-

sengers, unless there is placed upon the train one trusty and skilful

brakeman to every two cars in the train.

Sect. 82. If a corporation runs or pemiits to be run upon its road a
train of cars for the transportation of merchandise without a good and
suflicient brake attached to the rear or hindmost car of the train, and a
trusty and skilful brakeman placed and permanently stationed on said

car, it shall forfeit a sum not exceeding one hundred dollars for each
offence.

Sect. 83. Every corporation shall cause a bell of at least thirty-five

pounds in weight to be placed on each locomotive engine passing upon
its road ; and such bell shall be rung at the distance of at least eighty
rods from the place where the road crosses a turnpike, highway, or

town way, upon the same level therewith, and in like manner when the
road crosses any other travelled place, over which a sign-board is re-

quired to be maintained, as provided in section eighty-five, and shall be
kept ringing until the engine has crossed such turnpike or way.

Sect. 84. Every corporation shall cause boards, well supported by
posts or otherwise, to be placed and constantly maintained across each
turnpike, highway, or town way, where it is crossed by the railroad upon
the same level thercAvith ; said posts and boards shall be of such height

as to be easily seen by travellers without obstructing the travel ; and
on each side of the boards the following insci'iption shall be ]n-inted in

capital letters of at least the size of nine inches each,— Railroad
crossing LOOK OUT FOR THE ENGINE WHILE THE BELL RINGS.

Sect. 85. If the mayor and aldermen or selectmen of a city or town
wherein a travelled place is so crossed by a railroad, decide that it is

necessary for the better security of the jiublic, that such sign-boards

should be maintained at such travelled place, they may in Avriting re-

quest the corporation owning the railroad to erect and maintain them.
If the corporation neglects or refuses so to do, the mayor and aldermen
or selectmen may apply to the county commissioners to decide upon
the reasonableness of theii* requests. If the commissioners, after due



Chap. 63.] eailroad corporations— operating road. 361

notice and hearing of the parties, decide that such erection is necessary

for the better security of the public, the corporation shall comply with
their decision, and pay the costs of the application. If they decide that

it is not so necessary, one-half of the costs of the application shall be
paid by the city or town, and one-half by the corj^oration.

Sect. 86. If the mayor and aldermen or selectmen of a city or town Gates, &c., may
wherein a highway, town way, or travelled place, so crossed by a railroad

ne«fs*ga*ry
'

^

is situated, shall be of opinion that the provisions contained in the three R- s. 39, §'so.

preceding sections are not a sufficient security to the public, and that it 7Gray,v»8.

is necessary for such security that gates should be erected across such
railroad, turnpike, highway, town way, or travelled place, and that an
agent be stationed to open and close such gates when an engine passes,

or that bai's be erected instead of gates, for security across such travelled

place, they may in writing request the corporation to erect gates and
station an agent, or request the erection of bars. If the corporation

shall refuse or neglect to comply with the request, the mayor and alder-

men or selectmen may apply to the county commissioners, who shall

give due notice and hear the parties.

Sect. 87. If the commissioners decide that the public security re- same subject.

quires the erection of gates and providinar an asfent, or the erection of Decision of

bars, as requested, the coi-j^oration shall comply with the decision and tobecompUod

pay the costs of the application. If the commissioners decide that the costs,

establishment of gates and an agent, or of bars, as requested, is not re- k. s. 39, § so.

quired, the mayor and aldermen or selectmen shall pay the costs of the 7Gray798- '

application. If the application is for the establishment of gates and an
agent at a travelled place, not adjudged to be a town way or highway,
and the commissioners decide that bars will furnish sufficient security,

they may order them to be erected and make such order resj^ecting costs

as justice shall require.

Sect. 88. In the city of Boston the above request may be made by proceedings

any two or more of the inhabitants of the city, and upon the neglect or Bostou.*''^^'^

™
refusal of the corporation to comply with their request, they may apply isiy, 222, § 1.

to the board of aldermen; and thereupon like proceedings shall be had, issl' llsj § .3.3.

with like liabilities as to costs, as are provided in the preceding section. ^^<^' '^^^^^

Sect. 89. If the mayor and aldermen or selectmen o'f a city or town Selectmen, &c.,

wherein a turnpike, highway, street, or town way, so crossed by a rail- ^uTst^for fla^-

road, is situated, decide that the safety of the public would be more man at cross-

eifectually secured by the stationing of a flag-man than by the erection pfoceedings.

of a gate at the crossing, they may in writing request the corporation ^^^^ 245.

to which the railroad belongs to station a flag-man at the crossing, who
shall display a flag whenever a locomotive engine or train of cars passes
thereat. If the corporation refuses or neglects so to do, the mayor and
aldermen or selectmen may apply to the county commissioners to de-
cide upon the reasonableness of the request ; and if the commissioners
after due notice and hearing the parties decide that the stationing of
such flag-man is necessary for the security of the public, the corporation
shall comply with the decision and pay the costs of the application. If
the commissioners decide that the stationing of such flag-man is not
required, the mayor and aldermen or selectmen shall pay the costs.

Sect. 90. If a corporation unreasonably neglects or refuses to com- Penalty for neg-

ply with any order or decision made under the seven preceding sections, r?s.'39,§81.
it shall forfeit for every such refusal or neglect a sum not exceeding one
thousand dollars.

Sect. 91. If an agent so stationed neglects to open or close the Penalty on

gates for the safe passing of an engine on the railroad, or a traveller on nfltect*""
*^"'"

the turnpike or other way, or if a flag-man so stationed neglects to dis- r"s. .39, § 8I.

play his flag as above required, the agent or flag-man shall for every
^^~'^^^-

neglect forfeit a sum not exceeding one hundred" dollars; and the cor-
poration shall also be liable for all damages sustained by any person by
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reason of such neglect of any of its agents, to be recovered in an action

of tort.

Commissioners Sect. 92. County commissioners may, on the petition of any party,
™

M'ossS^?*^^ order an alteration of the location and construction of railroad gates at
1854, 401. crossings when in their opinion the better security of human life or the

convenience of the public travel so requires.

Engine to be Sect. 93. When a railroad other than a horse railroad or a railroad

flv(Phundred J" ^^^ which no passcugcr trains are run is crossed by another at gi-ade,

feet of crossing, evcrv eno;ineraan on either of the roads shall, before reachiiifi: the cross-

1859^ 39, '§§ ij 2. ing, stop liis engine at some point within five hundred feet therefrom;
and shall pass slowly over the crossing ; but one stop shall be sufficient

for all such crossings within six hundred feet of each other upon the

same road.

Penalty on en- Sect. 94. Every engineman violating the pi'ovisions of the preceding

f855'452'§§i 2 section shall for each oiFence forfeit one hundred dollars, and the cor-

poration on whose road the offence is committed shall forfeit the further

sum of three hundred dollars ; such forfeitures to be recovei'ed by com-
plaint in the county where the offence is committed,

on engineers, Sect. 95. Wlieu ail engineer, fireman, or other agent of a corpora-

ne^ii^ence'''
*'*'^ ^^^^ '^^ guilty of negligence or carelessness whereby an injury is done to

iaf7,22o, §~. any person or corporation, he shall be punished by imprisonment not
exceeding twelve months, or by fine not exceeding one thousand dollars,

on person Sect. 96. Whoever, having management or control of or over a

of paslen°er°'
i''iilway train while being used for the common carriage of persons, is

train Vor care- guilty of gross carelcssncss or neglect in or in relation to the conduct,

i853"4i8! management, or control thereof, shall forfeit a sum not exceeding five

thousand dollars, or be imprisoned not more than three years.

Liability of cor- Sect. 97. If by reason of the negligence or carelessness of a corpora-

life ofTp^sseu- tion, or of the unfitness or gi-oss negligence or carelessness of its ser-

ger is lost by vaiits Or agents, the life of any person being a passenger is lost, the

ill), lo."*"^'
"' corporation shall be punished by a fine not exceeding five thousand

nor less than five hundred dollars, to be recovered by indictment and
paid to the executor or administrator for the use of the widow and
children of the deceased in equal moieties, but if there are no children

to the use of the widow, or if no widow to the use of the next of kin.

when life of Sect. 98. If by reason of the negligence or carelessness of a corpora-

pa8sen<^r! &c., tion. Or of the unfitness or gross negligence or carelessness of its ser-

*« ^?^^"so vaults or agents while engaged in its business, the life of any person

iiCii8h.'5i2'."" being in the exercise of due diligence, and not being a passenger or in

the employment of such corporation, is lost, the corporation shall be
punished by a fine not exceeding five thousand nor less than five hun-

dred dollars, to be recovered by indictment and paid to the executor or

administrator for the use of the Avidow and children as provided in the

preceding section : provided, that the corporation shall not be so liable

for the loss of life by any person while walking or being upon its road

contrary to law or the reasonable rules and regulations of the cor-

poration.

lopjj !•»>« Indictments. Sect. 99. Indictments against a corporation for loss of life shall be
OUAAuv^M 'i^^'^*^|j^'|j|

prosecuted within one year from the injury causing the death.
' Dutyofcorpo- Sect. 100. When an accident attended Avith loss of life to any per-

^s^lost^'^*^"^^ ^^^ occurs upon a railroad, the corporation owning the road shall cause

1849, 172, §§1,2. immediate notice thereof to be given to a coroner of the county residing

( A A

1859,215. nearest to the placc of the accidciit.

UiW n.breXTdamlgM Sect. 101. Every corporation shall be responsible in damages to any

Sr

..fTby fire from en- person Or corporation Avhose buildings or other property may be injured

HA
"

May^insure. by fire comiiiunicated by its locomotive engines; and shall have an

ne v'Wa>U.)^lIvJ|^^|^'^'gy insurable interest in the property upon its route for Avhich it may be so

*». I, J,ll4 Cash. 288. held responsible, and may procure insurance thereon in its own behalf.
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PENALTIES FOB OBSTRUCTING ROAD, &C.

Sect. 102. Whoever without right knowingly stands or walks on a Penalty for be-

railroad track shall forfeit a sum not less than live nor more than fifty i^^i^^li^^^^^]

dollars.

Sect. 103. Whoever, after a railroad is opened for use, rides, drives, for driving

or leads a horse or other beast on the same without the consent of the
r^^roaT'"*

corporation or its agent, except in places where the road is crossed by R. s.39,'§85.

a turnpike road, railroad, or way, upon the same level therewith, shall ^^^' ^^'

for every such offence forfeit a sum not exceeding one hundred dollars,

and be liable for all damages thereby sustained by any person, to be

recovered in an action of tort.

Sect. 104. The person through whose fault or negligence a horse or for neglect in

other beast goes at large within the limits of a railroad after it is opened
to ""o^upon^Si-

for use, shall for every such offence forfeit a sum not exceeding twenty roah.

dollars, and be liable for any damages thereby sustained by any person,
«• 's- "*^'

s
»"•

to be recovered in an action of tort.

Sect. 105. Whoever Avilfully and maliciously obstructs the passing for obstruct-

of any carriage on a railroad, or in any way injures such road or any
furint^r^i?'^

"*'

thing appertaining thereto, or any materials or implements for the con- roads',

struction or use thereofj or aids or abets in such trespass, shall forfeit iBaa/ias.

to the use of the corporation for each offence treble the amount of
damages proved to have been sustained thereby, to be recovered in an
action of tort ; and may further be punished by fine not exceeding one
thousand dollars, or imprisonment for a term not exceeding one year.

Sect. 106. Whoever commits any of the acts mentioned in the andendanger-

preceding section, in such manner as thereby to endanger life, shall be ^^^g^'gy sj.-,

punished by a fine not exceeding one thousand dollars or by imprison- isso, 44.'

ment not exceeding one year, or by imprisonment in the state prison

not exceeding twenty years.

Sect. 107. Whoever, by himself or others, obstructs any engine or for obetruct-

carriage passing upon a railroad, or endangers the safety of persons i^/°fo°u
'^'^*

conveyed in or upon the same, or aids or assists therein, shall be pun-
ished by solitary imprisonment in the state prison not exceeding ten
days, and ' by confinement afterwards in said prison at hard labor not
exceeding twenty years.

Sect. 108. Whoever wilfully does or causes to be done anything for9b8truct-

with intent to obstruct any engine or carriage passing upon a railroad, or ^s "^^^^ intent,

with intent to endanger the safety of persons conveyed in or upon the i852, i86, §2.

same, or aids or assists therein, shall be punished by imprisonment in the
state prison not more than five years, or by fine not exceeding five hun-
dred dollars and imprisonment in the county jail not more than one year.

Sect. 109. All penalties and forfeitures accruing to a corporation in favor of

under this chapter may be recovered in an action of tort in the name how°recovered.
of its treasurer. R. s. 39, § y4.

accommodations for passengers. TOLLS, &c.

Sect. 110. Every corporation shall furnish reasonable accommoda- Corporation to

tions for the convenience and safety of passengers ; and for every wilful
pass^"'er''sf

*"

neglect to provide the same shall forfeit not" less than five nor more Penalty,

than twenty dollars, to be recovered in an action of tort. liaj 312;
^
^

Sect. 111. Corporations when requested shall give checks to pas- to furnish

sengers for their baggage when delivered for transportation, and shall
f^^^^^i

redeliver the same to the passengers upon the surrender of their checks, ^v,- Ca.'o^ ]^1,"0

A corporation refusing to comply with the requirements of this section \ \

shall forfeit ten dollars for each offence.
Sect. 112. Each corporation may establish, for its sole benefit, a toll may establish

upon all passengers and property conveyed or transported on its road, ^g"*"'
^"bject,

at such rates as may be determined by the directors thereof; and may R.s.39, §83.
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11 WUXu loc .from time to time regulate such conveyance and transportation, the

\ir_ivv \ 10."^^%^^^ '^^ loads, and all other things in relation to the use of its road,

\ C(ll(t^\()J as the directors may determine ; but the legislature may from time to

111 ' X^i- ''^ii^<^ alter or reduce the rates of toll according to the provisions, if any,

contained in the charter of the corporation : provided, that such tolls

shall not without the consent of the corporation be so reduced as to

produce with all profits less than ten per cent, a year.

Penalty for Sect. 113. Whoever fraiidulently evades or attempts to evade the

siou'^&c'^of^^"
payment of any toll oi- fore lawfully established by a corporation, either

tolls or fare. by giving a false answer to the collector of the toll or fare, or by travel-
' ' * ling beyond the point to. which he has paid the same, or by leaving the

train without having paid the toll or fare established for the distance

travelled, or otherwise, shall be punished by fine of not less than five

nor more than twenty dollars for each offence. Whoever does not upon
']_!^ ^demand first pay such toll or fare shall not be entitled to be transported

over a road.

RELATIONS OF CONNECTING ROADS.

Corporations to Sect. 114. Corporations shall promptly forward merchandise con-

to'comiertin^^ signed, ordered, or directed, to be sent over another road connecting
roads, &c. therewith, according to the directions contained thereon or accompany-
ing'^ 20^9", §§ i, 2. ing the same, and shall not receive and forward over their roads any

merchandise consigned, ordered, or expressly directed, to be received

and forwarded by a different route. A coiporation wilfully violating

the pi'ovisions of this section, if the freight or expense of carriage of such
merchandise is paid or secured to the forwarding road, shall, for each
offence, forfeit one hundred dollars, to be recovered by action of tort by
any person or corporation injuriously affected thereby.

li GiiuA-I^D . whose roads Sect. 115. Two Corporations created by this State Or by the concur-

tr'act'fOT'tmus"
^'^^^ ^^^^ of this and an adjoining state, whose roads enter upon or con-

portation, &c. ncct with cach other, may contract that either corporation shall perform

edas^hiconie!' ^^^ the transportation of persons and freight upon and over the road of
1*38, 99, §§ 1, 2. the other. The income arising from such contracts shall be subject to

the provisions of law in regard to the right of the state to purchase the

roads or reduce their tolls, in the same manner as that arising' from the

use of the roads. \ OXtcw 1^^^.
owning road Sect. 116. Where sucli contracts are made, the corporation owniing

awes'' &°c'^'''^'^
^^^^ road shall be liable for all damage done or injury sustained thereon

18:38,' 99, § 3. or in the use thereof in the same manner and to the same extent that it

would be liable if it performed the transportation itself

\\ f\W 1^0
shall trans- Sect. 117. Every corporation owning a road in use shall at reason-

;» lUUA^jjJi.portpassen- r^\y\Q times and for a reasonable compensation draw over the same the
g:ers,&c.,for it ^ n ^i ^- xi • j
each other. passeiigers, merchandise, and cars, of any other corporation autliorized

agree,^&a!^"°* by the legislature to enter with its road upon, or unite the same with,
1845, 191, §§ 2, 3. and use, the road of the first named corporation. If the corporations

7 Gray,' 31.' caniiot agree upon the stated periods at which the cars shall be so drawn

\'[^ K y^ ^''^^^ t'^^ compensation to be paid, the supreme judicial court upon the

\l' petition of either party, and notice to the other, shall appoint three cora-

.« p (]
(

{. inissioners, who, after due notice to and hearing the parties interested,
li, L'lcui iOi'. shall determine such rate of compensation, and fix such periods having

1 reference to the convenience and interest of the coii:»orations and the

public to be accommodated thereby ; and the award of the commission-
ers or a major part of them shall be binding upon the respective corpora-

lly Y^(u« i^i titions interested therein, until the same shall have been revised or altered

-J \ by commissioners so appointed ; but no such revision or alteration shall

inf n| be made within one year after the award.

Where rbatTs' Sect. 118. Where two or more railroads terminate in the same city

lt^''i.wi"t,„ or town, and one corporation is authorized to enter with its road upon,

each shaU fur- unite the same with, and use, the road of another of said corporations,
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each corporation may enter npon and use the road of the other, and nish depots, &c.» a Ifl-r

each shall for a reasonable compensation provide upon its road convenient aSJeefcomuiL \ '^
\

(

*

and suitable depot accommodations for the ])assengers and merchandise Bwntrs may be ^ \ \

of the other road passing to and over it, and shall receive and deliver compensation

the same in the manner it receives and delivers its own passengers and of commission-

freight. If the corporations cannot agree upon the terms and condi- is^i, ]<)i, §§2,3.

tioiis upon which such accommodations shall be furnished and the 0^3'
'

^•'^' ^^ ^'

business transacted, commissioners may be appointed in the manner ^^k 10.

prescribed in the preceding section, who shall determine the rate of '^^^'
'

compensation to be i)aid for the depot accommodations required for the

proper reception and delivery of such passengers and merchandise, and
upon the application of either party determine all questions between
the parties in relation to the transportation of freight and passengers

over and other business upon and connected with said roads in which
they are jointly interested, and the manner in which the business shall

be done, and apportion to the corporations their respective shares of the

expenses, receipts, and income, of the same ; and the award of the com-
missioners, or the major part of them, subject to the limitations and
restrictions contained in the ])receding section, shall be binding upon
the respective corporations. The compensation of the commissioners
for services and expenses under the two preceding sections, shall be
paid by the respective corporations in such proportions as the commis-
sioners shall determine.

Sect. 119. No locomotive engine or other motive power shall be al- No motive pow- i(\ P\(vl. [VC
lowed to run upon a railroad constructed by authority of this state, road \'dthout ^(Hwlji^^
except such as is owned and controlled by the cori)oration OAvnins: and consent. ^*^

\

managmg the road, unless with the consent of the corporation. ' ' *
'

BONDS and mortgages.

Sect. 120. A corporation, for the purpose of funding its floating Corporations \\ (')ji(w^lt|

debtor for money borrowed for any purpose sanctioned by law, may, bOTrdfror fund-
*

upon being authorized by a majority of the votes at a meeting of its ing floating-

stockholders called for the purpose, issue bonds in sums of not less than i854,'2sg, §§1,2.
one hundred dollars each payable at periods not exceeding twenty years See ch. 53, § ti.

from the date thereof and bearing interest not exceeding the rate of six
CD O

per cent, a year, payable annually or semi-annually, to an amount not
exceeding the capital stock actually paid in by its stockholders. ID 3JXiav }^4 A

Sect. 121. No bond shall be issued unless approved by one or more Bonds to be ap-

of the finance committee of the corporation, or some other person i'^4^^^6,§4.
appointed for that purpose, who shall certify that it is properly issued
and recorded upon the books of the corporation.

Sect. 122. All bonds or notes issued by such corporation shall be binding,

binding and collectable in law, notwithstanding such notes or bonds were iow"parf°^''
^'^

negotiated and sold by the corporation or its agents at less than par. i854, 2S6, § 5.

Sect. 123. No corporation having issued bonds under the provisions Mort^a^-es to

of section one hundred and twenty, shall subsequently make or execute prewousiy^il^
any mortgage upon its road, equipments, and franchise, or any of its sued, &c.

property, real or personal, without including in and securing by such
^*^^' 2*^"^'

§
3-

mortgage all bonds previously issued and all preexisting debts and
liabilities of the corporation. \0 , OJa^A^. X^^ -

Sect. 124. When a corporation, having executed a mortgage of its Trustees enti.

pro]ierty, rights, and privileges, or any part thereof, to trustees, for the gjonma^cou*
benefit of its general creditors or of any particular class of creditors, has tract with cor

made defoult in the performance of the condition so that the trustees or K^rTad?*''^
their successors are entitled to the actual possession and usufruct of the conditions,

property, rights, and privileges, therein conveyed in trust for the pur-
^^^' ^^^' ^

'

poses si)ecified in the mortgage, the trustees, instead of retaining in their
own hands the actual possession of the mortgaged premises and running

31*
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Trustees in pos-
session to call

annual meet-
ings of bond
holilers and
make return to
secretary.
18o7, 1/8, § 2.

ifthey do not,
bond holders
may call meet-

If-'Sr, 178, §
').

Trustees under
mortgage, elec-

tion and con-
firmation of.

1857, 178, § 4.

Equity jurisdic-

tion of S.J. C.
1857, 178, § 5.

the trains under their own direction and on their own responsibility,

may contract with the corporation to take and retain for them the pos-

session and use of the mortgaged premises and use and operate the same
on its own responsibility under the direction of its officers, accounting
with the trustees for the earnings and income, and paying over the net
income and profits periodically when and as far as the same nmj by the

terms of the mortgage be necessary for the fulfilment of its conditions

:

provided, that all liabilities incurred by the corporation or other party
in operating the road under such contract, shall be held as claims against

and paid out of the income in the same manner and to the same extent
as if the property had remained in the actual possession of the trustees

and been operated by them ; and provided, that at a meeting of the bond
holders or creditors under the mortgage duly notified in two or more
daily newspapei's published in the city of Boston, and in one newspaper
at least in each county through which the road is located, ten days
before said meeting, a majority in amount of those present or represented

shall vote in favor of such contract, each bond holder or creditor casting

one vote personally or by proxy for every hundred dollars held by him.
Sect. 125. Trustees in possession of a railroad under a mortgage,

shall annually notify a meeting, to be held in December, of the bond
holders or creditors for whose security they hold the road in trust, such
notice to be published at least ten days previously to the time of hold-

ing such meeting in two or more daily newspapers in Boston and in one
paper at least in each county through which the road is located ; and at

such meeting they shall submit a report of their doings for the year,

similar to the annual report of railroad directors to stockholders. On or

before the thirty-first day of December annually they shall transmit to

the secretary of the commonwealth the same returns of their acts, doings,

receipts, and expenditures, as are required of railroad corporations, and
be subject to the same forfeitures and penalties for any default.

Sect. 126. Upon failure of the trustees to call the meeting as required

by the preceding section, five or more bond holders or creditors, whose
claims secured by the mortgage amount to not less than ten thousand
dollars, may in the manner therein prescribed call such meeting to be
held in the January following said December.

Sect. 127. At the annual meeting held under either of the two pre-

ceding sections, the bond holders or creditors may elect three trustees

under the mortgage for the ensuing year and until others are chosen
and qualified, each bond holder or creditor casting in person or by
proxy one vote for each hundred dollars due and secured to him under
the mortgage. And the trustees, or either of them, or any bond holder
or creditor, may in a summary manner present the proceedings of the
meeting to a justice of the supreme judicial court, in court or at cham-
bers, the party pi-esenting such proceedings giving notice thereof and of
his intention to move for their affirmation to the former trustees under
the mortgage, to the trustees of every other existing mortgage upon the

road, and to the corporation giving the mortgage, seven days at least

before the hearing thereon ; which notice may be served by any officer

or indifierent person. The justice may hear the parties and ratify the

election, and make such order and decree as he may deem necessary and
just to transfer the property to the new trustees ; wliich order and
decree shall be filed in such clerk's office of the court as the justice may
direct.

Sect. 128. The supreme judicial court and each of the justices

thereof shall have full equity jurisdiction according to the usage and
practice of courts of equity of all cases arising under the three preceding
sections, and of all questions arising out of railroad mortgages, and may
in a summary manner remove any trustee under a railroad mortgage,
whether such trustee is in possession of the railroad or not, and appoint



Chap. 63.] railroad corporations— returns and reports. 367

a new trustee in his stead, whether such trustee is elected by the bond
holders or creditors as pi-ovided in said sections or not.

Sect. 129. When such corporation is required to convey in pledge Mortgage, &c.,

or mortgage to the commonwealth its road with the franchise and mJnweaithf"''

property to it belonging, to secure a loan or debt owing or to become '^^^^^-

due from it to the commonwealth, the conveyance shall by its terms be isja^ lo!

of the road, franchise, and property, of the corporation, as it exists at

the time of the execution thereof, whether the corporation has acquired

a full title to the land upon which its road is authorized to be made or

not, or whether its road is completed or not ; and the conveyance shall

be in full force Avithout any record thereof

Sect. 130. The conveyance shall, as against any claims or encum- what proper-

brances to which the road, franchise, or property, may be thereafter i^38°99f§5f"

subjected, operate to cover and bind any lands included within the loca-

tion of the road, the title to which or the easement upon which shall be

thereafter acquired, and any additions which shall be thereafter made to

the road by labor, materials, or otherwise, and any lands thereafter pur-

chased and appropriated for depots for the road, or any buildings or

fixtures placed thereon, and also any engines, cars, or other ajiparatus,

which may be placed upon the road or procured therefor, as fully as if

the road had been comjileted and all said property acquired and owned
by the corporation at the time of the execution of the conveyance ; but

the conveyance shall not be construed to include or aftect any personal

property which has been sold by the corporation to a bona fide pur-

chaser before the commonwealth takes possession thereof under the

conveyance.
Sect. 131. The treasurer of the commonwealth shall forthwith upon toberecord-

their delivery cause all such bonds and mortgages to be recorded in the ^^3 j^,

registry of deeds in each county and district through which the road
conveyed thereby may pass.

returns and reports.

Sect. 132. Every corporation shall at all times submit its books to corporation to

the inspection of any committee of the legislature appointed for the pur-
in^^ction°of

^"^

pose ; and its directors shall annually on or before the first Wednesday committies of

of January prepare, make oath to, and transmit to the secretary of the To'funiishan-

common wealth, together with one thousand printed copies of the same, nuai report.

a report of their doings under their charter for the year ending the thirti- r. s. anj §s2.

eth day of November preceding ; the first annual report stating the num- ]^|^' Vr^^'h

ber of months and days included therein. The report shall set forth i84i»^ ku^ §
1.'

copies of all contracts made with other railroads under section one hun-
igsr,^ 105' §§1,2.

dred and fifteen, and specify the receipts and expenditures under the i85?, 4o,§5.

same ; and shall contain full information upon the following items, viz :— §2/' '
~ '

1858, 46, § 8.

FORM OF RAILROAD RETURN TO THE LEGISLATURE.

1. Capital stock, $ . 2. Number of shares of capital stock issued. 3. In-
crease of capital since last report. 4. Capital paid in per last report, %
5. Capital paid in since last report. 6. Total amount of capital stock paid in.

7. Funded debt per last report. 8. Funded debt paid since last report. 9. Funded
debt, increase of, since last report. 10. Total present amount of funded debt.

11. Floating debt per last report. 12. Floating debt paid since last report. 13. Float-
ing debt, increase of, since last report. 14. Total present amount of floating debt.

15. Total present amount of funded and floating debt. 16. Average rate of interest

per annum paid during the year. 17. Maximum amomit of debts during the year.

Cost of Road and Equipment.

18. For graduation and masonry per last report. 19. For graduation and masonry
paid during the past year. 20. Total amount expended for graduation and masonry.
21. For wooden bridges per last report. 22. For wooden bridges paid during the
past year. 23. Total amount expended for wooden bridges. 24. Total amount
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Form of rail- expended for iron bridges, (if any.) 25. For superstructure, including iron, per last

road reports. report. 26. For superstructure, including iron, paid during the past year. 27. Total

amount expended for superstructure, including iron. 28. For stations, buildings, and
fixtures, per last report. 29. For stations, buildings, and fixtures, paid during the

past year. 30. Total amount expended for stations, buildings, and fixtures. 31. For
land, land damages, and fences, per last report. 32. For land, land damages, and
fences, paid during the past year. 33. Total amount expended for land, land damages,
and fences. 34. For locomotives, per last report. 35. For locomotives, paid during
the past year. 36. Total amount expended for locomotives. 37. For passenger and
baggage cars, per last report. 38. For passenger and baggage cars, paid during the

past year. 39. Total amount expended for passenger and baggage cars. 40. For
merchandise cars, per last report. 41. For merchandise cars, paid during the past

year. 42. Total amount expended for merchandise cars. 43. For engineering, per
last report. 44. For engineering, paid during the past year. 45. Total amount
expended for engineering. 46. For agencies and other expenses, per last report.

47. For agencies and other expenses, paid during the past year. 48. Total amount
expended for agencies and other expenses. 49. Total cost of road and equipment.
50. The amount of assets or property held by the corporation in addition to the cost

of the road.
Characteristics of Road.

51. Length of road. 52. Length of single main track. 53. Length of double main
track. 54. Length of branches owned by the company, stating whether they have a

single or double track. 55. Aggregate length of sidings and other tracks, excepting
main track and branches. 56. Weight of rail per yard, in main road. 57. Weight
of rail per yard, in branch road; (specify the different weights per yard.) 58. Maxi-
mum grade, with its length in main road. 59. Maximum grade, with its length in

branch roads. 60. Total rise and fall in main road. 61. Total rise and fall in

branch roads. 62 Shortest radius of curvature, with length of curve in main road.

63. Shortest radius of curvature, with" length of curve in branch roads. 64. Total
degrees of curvature in main road. 65. Total degrees of curvature in branch roads.

66. Total length of straight line in main road. 67. Total length of straight line in

branches. 68. Aggregate length of wooden truss bridges. 69. Aggregate length of

all other wooden bridges. 70. Aggregate length of iron bridges. 71. Whole length
of road unfenced on both sides. 72. Number of public ways crossed at grade.

73. Number of railroads crossed at grade. 74. Remarks. 75. Way stations for

express trains. 76. Way stations for accommodation trains. 77. Flag stations.

78. Whole number of way stations. 79. Whole nimiber of flag stations.

Doings during the Year.

80. Miles run by passenger trains. 81. Miles run by freight trains. 82. Miles rxxn.

by other trains. 83. Total miles rim. 84. Number of passengers carried in the cars.

85. Number of passengers carried one mile. 86. Number of tons of merchandise
carried in the cars. 87. Number of tons of merchandise carried one mile. 88. Num-
ber of passengers carried one mile to and from other roads. 89 Number of tons

carried one mile to and from other roads. 90. Rate of speed adopted for express
passenger trains, including stops. 91. Average rate of speed actually attained by
express ])assenger trains, including stops and detentions. 92. Rate of speed adopted
for accommodation trains. 93. Rate of speed actually attained by accommodation
trains, including stops and detentions. 94. Average rate of speed actually attained

by special trains, including stops and detentions. 95. Average rate of speed adopted
for freight trains, including stops. 96. Estimated weight, in tons, of passenger cars,

(not including passengers,) hauled one mile. 97. Estimated weight, in tons, of
merchandise cars, (not including freight,) hauled one mile.

Expenditures for Making the Road.

98. For repairs of road, maintenance of way, exclusive of wooden bridges and
renewals of iron. 99. For repairs of wooden bridges. 100. For renewals of iron,

including laying down.— 101. For wages of switchmen, (average per month, $ .)

102. For wages of gate-keepers, (average per month, $ .) r

103. For wages of signal-men, (average per month, $ .) J Total

104. For wages of watchmen, (average per month, $ .) |_

105. Number of men employed, exclusive of those engaged in construction. 106. For
removing ice and snow, (this item to include all labor, tools, repairs, and extra steam-

power used.) 107. For repairs of fences, gates, houses for signal-men, gate-keepers,

switchmen,tool-houses. 108. Total for maintenance of way.

Motive Power and Cars.

109. For repairs of locomotives. 110. For new locomotives to cover depreciation.

111. For repairs of passenger cars. 112. For new passenger cars to cover depreciation.

113. For repairs of merchandise cars. 114. For new merchandise cars to cover depre-

ciation. 115. For repairs of gravel and other cars. 116. Total for maintenance of



Chap. 63.] railroad corporations— returns and reports. 3G9

motive power and cars. 117. Number of engines. 118. Number of passenger cars. Form of rail-

119. Number of baggage cars., 120. Number of merchandise cars. 121. Number of road reports,

gravel cars.

MiscellaJieotis,

122. For fuel used by engines during the year, viz. : 123. Number of cords of wood and
cost of same. 124. Number of tons of coal, at two thousand two hundred and forty pounds
to the ton, and cost of same. 125. For oil used by cars and engines. 126. For waste

and other material for cleaning. 127. For salaries, wages, and mcidental expenses

chargeable to passenger department. 128. For salaries, wages, and incidental expenses

chargeable to freight department. 129. For gratuities and damages. 130. For taxes

and insurance. 131. For ferries. 132. For repairs of station buildings, aqueducts,

fixtures, furniture. 133. For renewals of iron, including laymg down. 134. For
new iron laid down, deducting the value of old iron taken up. 135. For amount paid

other companies, in tolls, for passengers and freight carried on their roads, specifying

each company. 136. For amount paid other companies as rent for use of their roads,

specifying each company. 137. For salaries of president, treasurer, superintendent,

law expenses, office expenses of the above offices, and all other expenses, not included

in any of the foregoing items. 138. Total miscellaneous. 139. Total expenditures
for working the road. 140. For interest.

Income during the Year,

141. For passengers— 1. On main road, including branches owned by company;
2. To and from other roads, specifying what. 142. For freight— 1. On main road and
branches owned by company ; 2. To and from other connecting roads. 143. U. S.

mails. 144. Rents. 145. Total income. 146. Net earnings, after deducting expenses.

Dividends.

147. per cent., total, $ . 148. Surplus not divided. 149. Surplus

last year. 150. Total surplus.

Estimated Depreciation heyond the Reneicals, viz.

151. Road and bridges. 152. Buildings. 153, Engines and cars.

Mortgage Debts.

154. Amount of debts secured by mortgage of road and franchise, or any property

of the corporation, per last report. 155. Mortgage debt paid since last report.

156. Increase of mortgage debt since last report. 157. Present amount of mortgage
debts. 158. Number of mortgages on road and franchise, or any property of the

corporation.

Sect. 133. The annual report shall also state whether any fatal acci- Accidents to be

dent or serious injury has occurred to a passenger or other person upon Js?""^slf,' § 3.

the road during the period covered by the report ; and if so the cause i84'->, i9i, § 4.

of such accident or injury and the circumstances under which it oc-

curred.

Sect. 134. If the directors of any corporation find it impracticable Eeport, if not

to return therein all the items in detail required by this chapter, [o'kate'reif-'*

they shall in such report state the reasons why such details cannot sons.

y -^ •
^ ^ 1840,251, §4.

be given. i849, loi, §4.

Sect. 135. Every corporation neglecting to make and furnish such penalty for

report at the time prescribed in section one hundred and thirty-two
k^V^so'I'"""'

shall forfeit to the use of the commonwealth fifty dollars for each day's i85i,'io2, §2".'

neglect, to be recovered by the treasurer ; and if any corporation unrea- ^^'^' **^' ^
^'

sonably refuses or neglects to comply with the other provisions of said

section, it shall forfeit for every such refusal or neglect a sum not exceed-
ing five thousand dollars.

Sect. 136. The secretary shall annually in November furnish to secretary to

every coriioration a table prepared in conformity Avith the provisions of transmit re-

1 IT T 1 • ' 111,'^ 11 1 <• 1
ports, and fnr-

section one hundred and thirty-two ; and shall annually on or before the nish abstract to

thirty-first day of January transmit one set of the reports furnished him l8^';fo5"'"§2*^'

under said section to each member of the legislature, and shall also i^4'.Ni9M4.

deliver a copy of the report of each corporation to every other such cor- 1^5]' 354;
^

poration in the state. He shall prepare with such other information as ^^^^:
i<s, §3.

he deems useful, an abstract of such reports in form as follows :
— ikss^ 46, § 8.

47
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FORM OF RETURN.

Condition of the Company.

I. Capital stock, fixed by charter. 2. Capital stock, as voted by the company. Horse railroad

3. Capital stock paid in, in cash. 4. Capital stock paid in, in work and materials, reports.

by contractors and others. 5. Funded debt. 6. Floating debt. 7. Total debt.

8. Amount of above debt secured by mortgar:;e of the road and franchise, or any
property belonging to the corporation or standing in its name. 9. Number of

mortgages on road and franchise, or any property of the corporation, specifying the
number and amount of mortgages on road and fianchise, and each kind of property.

10. Amount of assets on hand, exclusive of the road and equipment, and exclusive of
all property on hand, used, or which is to be used, in running the road and keeping
it in repair.

Cost of the Road.

II. Amount expended for labor in excavating for the track, laying foundation and
rails. 12. Amount expended for timber for foundation. 13. Amount expended for

iron and other metal for rails, chairs, spikes, or other articles, used in building the

road. 14. Amount expended for paving. 15. Amount expended for paving stones.

16. Amount expended for engineering. 17. Amount expended for interest, salaries

of officers during construction of road, and other expenses not included in any of the

above items, which have been included on the books of the company in the c6st of the

road, not including items of equipment or running expenses, as mentioned below.
18. Total cost of road. 19. Amount included in the present and in past years, among
the runnuig expenses for estimated or actual depreciation of the road. 20. Net cost

of road.

Cost of Equipment.

21. Number of cars, and cost. 22. Number of horses, and cost. 23. Cost of

omnibuses, sleighs, and other vehicles, excepting cars, owned by the company.
24. Cost of land and buildings thereon when purchased. 25. Cost of buildings used
for offices, stables, &c., erected by the company, or standing on land not owned by
the companj'. 26. Cost of other articles of equipment, (specifj-ing what.) 27. Total

cost of equipment. 28. Amount included in the present and in past years in the

running expenses for estimated or actual depreciation of any of the above items.

29. Net amount at which the equipment stands charged on the books of the company.

Characteristics of the Road.

30. Length of single main track. 31. Length of double main track. 32. Total

length of road. 33. Length of branches owned by the company, stating whether they

have a single or double track. 34. Aggregate length of switches, sidings, turnouts,

and other track, excepting main track and branches. 35. Total length of rail.

36. Weight of rail used, per yard, (specifying whether of cast or rolled iron.)

37. Maximum grade, per mile, on road, with length of grade. 38. Shortest radius of

curvature, with length of curve. 39. Greatest length of single track on road between
two turnouts. 40. Total length of main track which is paved.

Doings during the Year.

41. Total number of miles run during the year. 42. Number of passengers carried

in the cars. 43. Rate of speed adopted, including stops and detentions. 44. Rate of

speed actually attained, including stops and detentions. 45. Number of persons

employed, regularly, (specifying the occupations of each.) 46. Total number of trips

run during the year. 47. Average number of passengers each trip.

Expenditures for Working the Road.

48. For repairs of road, including repairs of foundation, renewals of iron, and
renewals of pavement. 49. For general repairs, including repairs of cars, omnibuses,
and harnesses, and for shoeing horses. 50. For repairs of real estate, including
repairs of buildings used as stables, offices, or for any other purposes, by the company.
51. For wages, including the wages of every person regularly employed, excepting
the president, directors, superintendent, and treasurer. 52. For interest. 53. For
taxes and insurance. 54. For tolls paid other companies for the right to pass over
their roads. 55. For rent paid other companies for use of their roads. 56. For
provender, — to include cost of hay, grain, straw, or other articles, used for the food
and bedding of horses. 57. For miscellaneous articles purchased during the year, —
such as harnesses, blankets, &c., the use of which continues for one or more years, —
and not included in the cost of equipment. 58. For loss on horses, — that is to say,

the difference between the present estimated value of the horses owned by the company
subtracted from the estimated value of those on hand at the commencement of the
year, added to the cost of those purchased during the year ; or if this is the first

report of the company, then the diff'erence between the estimated value of the horses
on hand and their cost, — giving the present average estimated value of each horse.
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Horse road re-
ports.

Penalty for neg-
lect.

1857, 240, § 3.

Secretary to
furnish blanks.
1857, 240, § 4.

59. For incidental expenses, — to include printing, president's, directors', treasurer's,

and superintendent's salaries, and all expenses other than those belonging to tlie actual
working of the road. 60. For all other expenses. 61. For amount charged on the
company's books during the year for estimated or actual depreciation of the following
property: 62. Cars, $ ; 63. Horses, $ ; 64. Omnibuses, $ ;

65. Real estate, $ ; 66. Road, ,$ ; 67. Other property, $ ;

68. Total, $ ; 69. Total expenses, $
Earnings.

70. Received from passengers in cars and omnibuses, and for tickets sold. 71. From
other roads, as toll or rent for use of road. 72. From United States mails. 73. For
sales of manure. 74. From other sources. 75. Total earnings. 76. Nat earnings,
after deducting expenses. 77. Surplus earnings of previous year on hand. 78. Net
earnings, as above. 79. Total surplus for payment of dividends. 80. Dividends
declared during the year,

surplus.

81. Total percentage of dividends for the year. 82. Present

Miscellaneous.

83. Increase during the year. 84. Of capital stock, as fixed by the charter. 85. Of
capital stock, as voted by the company. 86. Of capital stock paid in. 87. Increase of
funded debt during tlie year. 88. Increase of floating debt during the year. 89. De-
crease of funded debt during the year. 90. Decrease of floating debt during the year.

91. Increase of mortgage debt during the year. 92. Decrease of mortgage debt during
the year. 93. Increase in cost of road during the j'ear, including amount charged for

depreciation thereon. 94. Decrease in nominal cost of road, by amount charged for

depreciation thereon. 95. Increase in cost of equipment during the year, including
amount charged for depreciation thereon. 96. Decrease in cost of equipment, by sale

of any portion thereof, or by amount charged for depreciation. 97. List of accidents

on road during the year.

Sect. 144. Every corporation refusing or neglecting to make the

return required by the preceding section shall forfeit one hundred dol-

lars for each day's refusal or neglect. And the secretary of the com-
monwealth shall notify the attorney-general of such refusal or neglect,

who shall forthwith prosecute the same in behalf of the state.

Sect. 145. The secretary shall annually in November cause to be
prepared and transmit to such corj)orations blank forms for returns.

CHAPTER 64.

OF TELEGRAPH COMPANIES.

Section
Companies subject to this chapter.

may construct lines upon highways, &c.,

not to incommode public.

Mayor and aldermen, &c.,to specify places,

kinds of posts, &c. Record.

to assess damages of land owners. Costs.

Compensation.
Applicant may have jury.

Capital to be subscribed. Statement to be

filed.

Limit of debt.

Sectiox
9. Liability of officers.

10. Duties of companies. Penalty for negf-

lect.

11. In case of damage, company liable, &c.

Liability of towns.

12. Corporation to make annual returns, &c.

13. Unincorporated companies subject to thia

chapter.

14. No easement obtained by having telegraph

posts, &c.

15. Penalty for injuring, &c., lines, wires, &c.

Companies sub-
ject to this
chapter.
1849, 93, § 1.

may construct
lines upon
highways, &c.,
not to incom-
mode public.

1849, 93, §§ 2, 3.

SECTioisr 1. Every company incorporated for the transmission of

intelligence by electricity shall possess the poAvers and privileges, and
be subject to the duties, restrictions, and liabilities, prescribed in this

chapter.

Sect. 2. Each company may under the provisions of the following

section construct lines of electric telegraph upon and along the high-

ways and public roads, and across any waters within the state, by the

erection of the posts, piers, abutments, and other fixtures, (except

bridges,) necessary to sustain the wires of its lines ; but shall not incom-
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mode the public use of highways or public roads, nor endanger or inter-

rupt the navigation of any waters.

Sect. 3. The mayor aud aldermen or selectmen of any place through :\raj-or and ai-

which the lines of a company are to pass, shall give the com])any a specify pt^esr
writing specifying where the posts may be located, the kind of posts, kinds of poets',

and the height at which and the places whei-e the wires may run. Kecord.

After the erection of the lines, having first given the company or its is^o, 93, §a

agents opportunity to be heard, they may direct any alteration in the

location or erection of the posts, piers, or abutments, and in the height

of the Avires. Such specifications and decisions shall be recorded in the

records of the city or town.

Sect. 4. An owner of land near to or adjoining a highway or road to assess

along which lines are constructed by the company, who considers himself
fand'^f^eJg

iniured thereby, naav within three months after such construction apply Costs.

to the mayor and aldermen or selectmen to assess and ajjpraise his ' ' *
'

damage. Before entering iipon the service they shall severally be sworn
faithfully and impartially to perform the duties required of tiiem by
this chapter. They shall on view make a just appraisal in writing of the

loss or damage, if any, to the applicant, sign duplicates thereof, and on
demand deliver one copy to the api)licant and the other to the company
or its agent. If damages are assessed, the company shall pay the same
with the costs of the appraisers. If the appraisers award that the appli-

cant has suifered no damage, he shall pay the costs of the appraisers.

Sect. 5. The mayor and aldermen and selectmen shall each receive compensation.

for services perfonned under this chapter two dollars a day. ^^^''' ^3, § 5.

Sect. 6. Any person aggrieved by the assessment of his damages Applicant may

may have the matter determined by a juiy, and the proceedings shall
i^^c)° us^^'^,

be according to the provisions of section seventy-three of chapter forty-

three concerning town ways and private ways. If the jury increase the

damages, the same and all charges shall be paid by the company other-

wise the charges shall be paid by the applicant.

Sect. 7. A company shall not commence the construction of its line capital to be

until three-fourths of its capital stock has been i^nconditionally sub- et!;'ff"1"^* ;„ >.-»
• t t r- TIT 111-1- T n • • -I

statement to De
scnoed for ; and the directors shall withm ten days 01 commencing said filed.

line file in the office of the secretary of the commonwealth a sworn ^®^^' ^^^' ^
^'

statement of the subscrij^tion. ^^.'*'- ,>

Sect. 8. A company shall not at any time contract or owe debts to Limit of debt.
,

a larger amount than one-half part of its capital stock actually paid in.
i^^i'2^''§4-

Sect. 9. The president and treasurer of each company shall be jointly Liabiiiiy of offl-

and severally liable for all its indebtedness, in case of wilful nesrlect or ?^^!- „._ ,

.

omission on their part to comply with any 01 the provisions 01 this

chapter.

Sect. 10. Every company shall receive despatches from and for other Duties of com-

telegraj^h lines, companies, and associations, and from and for any per- pe^'afty fyj.

son ; and on payment of the usual charges for transmittins; despatches neglect.

according to the regulations of the company, shall transmit the same 1852^312.

faithfully and impartially. For every wilful neglect or refusal so to do
the company shall forfeit a sum not exceeding one hundred dollars,

to be recovered in an action of tort by the person, association, or com-
pany, sending or desiring to send the despatch.

Sect. 11. When an injury is done to a person, or to property, by the in case of dam-

posts, wires, or other apparatus, of a telegraphic line, the company shall Hf^io''°&c''^^

be responsible in damages to the party injured. If the same are erected Liability of

on a highway or town way, the city or town shall not, by reason of any ihsoI^'Ioo, §§1,2.

thing contained in this chapter, or done thereunder, be discharged from is^i, 247, § 2.

its lia1:)ility, but all damages and costs recovered against a city or town
on account of such injury, shall be reimbursed by the company owning
the posts, Avires, or other apparatus.

Sect. 12. Every telegraph company shall annually on or before the Corporation to

32
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make annual re-

turns, &c.
1851, 247, § 5.

1857, 40.

1858, 46.

ITniucorporated
companies sub-
ject to this
chapter.
1849,93, §§1,6.
1851, 247, § 2.

No easement
obtained by
having- tele-

graph posts,
(fee.

1851, 247, § 1.

Penalty for in-
juring, &c.,
lines, wires,

1849, 93, § 7.

fifteenth day of October make returns to the secretary of the common-
wealth, according to foi'ms to be furnished on appUcation to him, speci-

fying therein the location and line of its telegraph, its name, capital ac-

tually paid in and how invested, annual receipts and expenditures, real

estate and its value, cash on hand, credits on book account, and the

amount of its indebtedness ; which return shall be signed by the presi-

dent, clerk, and treasurer, of the company, and by them be sworn to be
true according to the best of their knowledge and belief.

Sect. 13. Owners and associations engaged in the business of tele-

graphing for the public by electricity, although not incorporated, shall

be subject to the liabilities and governed by the provisions of this chap-

ter in the same manner as corporations.

Sect. 14. No enjoyment by a person or corporation for any length

of time of the privilege of having or maintaining telegraph posts, wires,

or apparatus, in, upon, over, or attached to, any buildings or lands of

other persons, shall give a legal right to the continued enjoyment of

such easement, or raise any presumption of a grant thereof

Sect. 15. Whoever unlawfully and intentionally injures, molests, or

destroys, any of the Unes, wires, posts, piers, or abutments, or any of the

materials or property, of any company, owner, or association, shall be
punished by fine not exceeding five hundred dollars, or imprisonment

not exceeding two years, or both.

CHAPTER 65.

OF AQUEDUCT CORPORATIONS.

Section
1. Proprietors of aqueducts, how incorpo-

rated.

2. Corporate name.
3. Organization, meetings, and choice of clerk.

4. Shares and transfers to be entered in

books.

5. Directors, &c., to be chosen.

6. Assessments, how made and collected.

7. Shares, personal estate, &c.

8. Real estate.

9. Corporation may dig up highways, &c.

Section
10. Liability of corporators after dissolution of

company.
11. If no corporate property, individuals liable

for debts.

12. Upon dissolution, corporators to be tenants

in common of the real estate.

13. Penalty for injuring aqueducts.

14. Towns to have use of water in case of flres.

15. Warrants of distress for damages, as

against railroad corporations.

16. Application, when to be iiled.

Proprietors of SECTION 1. Persons who have associated by an agreement in writing

in"oro'orated°"^
*^ bocome proprietors of an aqueduct for the purpose of conveying fresh

R. s. 40, §
1.

" water into or within a city or town, or of funds for establishing such
aqueduct, may apply in writing to a justice of the peace for the county
in which the aqueduct or any portion thereof is situated or proposed
to be made, stating the name and style of their association and the objects

of their proposed meeting, and requesting him to call the same. The
justice may thereupon issue his Avarrant stating the time, place, and ob-

jects of the meeting, and directing some one of the persons applying to

notify the same ; who shall post up in some public place in the city or
town the substance of the warrant with his notice annexed thereto seven
days at least before the meeting.

Sect. 2. The proprietors organized in pursuance of such warrant
and their successors shall be a corporation by the name and style which
they have adopted. Such corporation and every corporation organized

under chapter forty of the Revised Statutes shall be subject to the pro-

visions of this chapter.

Corporate
name, &c.
R. S. 40,§2.
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Sect. 3. The proprietors may at a legal meeting agree upon the Organization,

method of calling future meetings of the corporation, and may choose Xoice ot'cierk.

a clerk, Avho shall be sworn, and shall record in books to he provided K. s. -jo, §3.

and kept by him for that purpose all by-laAVS, votes, and other proceed-

ings, of the corporation ; Avhicli books shall at all times be subject to the

inspection of any person appointed for that purpose by the legislature.

Sect. 4. The clerk at or immediately after the first meeting shall shares and

enter in the books the names of the several proprietors and the shares eiuered^iu
° ^

owned by each : and transfers of shares shall be entered by him in the books,

books within three months after they are made, in such form and for '
'

such fees as the directors order. No person shall be deemed a proprie-

tor whose share or interest is not so entered.

Sect. 5. The proprietors may choose any number of directors and Directore, &c.,

other officers to manage the business; and the directors shall choose one k s*' 4o°r"
of their number to be the president of the corporation.

Sect. 6. The directors may make such assessments on each share as Assessments,

they find necessary ; and on the default of any proi^rietor to pay an ^^^^^^^^
**"**

assessment for thirty days after notice thereof, they may sell by public K. s- 40, § 7.

auction so many of his shares as Avill be sufficient to pay the same with
necessary charges ; the sale of such shares being first advertised three

"weeks successively in some newspaper printed in the county, or notifica-

tions thereof being posted up thirty days at least before the sale in some
public places in the city or town. All surplus moneys arising from the
sale shall be paid to the owner of the shares sold.

Sect. 7. The shares shall be deemed personal estate, and be trans- Shares, per-

ferable by such mode of conveyance in writing as the corporation deter- ^°"''' estate,

mines. k.'s. 40, §5.

Sect. 8. Each corporation may ]iurchase and hold real estate neces- Real estate,

sary for the purpose of its association not exceeding thirty thousand R-S. 40, §8.

dollars in value.

Sect. 9. A corporation may, with the assent of the mayor and alder- corporation

men or selectmen in writing, dig up and open any street or way for the hl^^hwjlg^&c
pui-pose of placing such pipes as are necessary in constructing its aque- rTs. 40, §'9.

duct, or for repairing or extending the same : provided, the same be
done in such manner as not to prevent the convenient passing of teams
and carriages.

Sect. 10. Contracts made by or with a corporation shall remain in Liability of cor-

force after its dissolution. The last shareholders shall continue liable drsToUiTiolfof

and capable as a corporation in all suits respecting such contracts and company,

agreements until they are performed : 2y^'ovided, that suit is commenced • • > * •

within six years after the dissolution, or within the like time after the
right of action accrued.

Sect. 11. If no corporate property can be found to satisfy a judg- if no corporate

ment recovered against the shareholders after tlie dissolution, and it is viduaisTiaWe'
not satisfied within six months after it is recovered, the judgment cred- for debts,

itor may satisfy the same out of the private estate of such shareholders ^' ^" ^' ^
^^'

or anyof them, in the same manner as if the judgment had been against
them in their private capacity.

Sect. 12. If the corporation at its dissolution is seised of real estate, upon dissoiu-

the several persons who are then proprietors shall become tenants in
to'be^iu^com*-''*'^

common thereof in proportion to the shares or interests which they then mon.

respectively hold in the stock of the corporation. ^- ^- '*"' §
^~-

Sect. 13. Whoever shall maliciously injure an aqueduct or any of Penalty for in-

its ap])urtenances shall forfeit a sum not exceeding one hundred dollars, |Ju^"f
^'^^'''

to the use of the city or town in which the offence is committed, to be R- S..40, § 14.

recovered in an action of tort; and shall pay treble the amount of the
^^^~'^^^-

damages sustained by the corporation, to be recovered in a like action.
Sect. 14. A city or town in which such aqueduct is situated may Towns to have

put conductors into the pipes for the purpose of drawing therefrom, free use of water in
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case of fires.

K. S. 40, § 15.

Warrants of
distress for
damages, as
against rail-

road corpora-
tions.

1851, 289, § 1.

See Ch. 63, §§33,
34.

Application,
when to be
filed.

1851, 289, § 2.

of expense, as much Avater as is necessary when a building is on fire

therein : provided, that the conductors are so secured that water shall

not be drawn therefrom unless for the purpose of extinguishing fires.

Sect. 15. When, upon the application of a person who has sustained

injury in his lands, or by the diversion of water, from the operations of

an aqueduct corporation, damages have been assessed against such cor-

poration by county commissioners or the verdict of a jury, in pursuance
of authority conferred upon them by the act incorporating the company
or otherwise, the commissioners may issue warrants of distress to com-
pel payment of such damages with interest and costs, in the manner
and with the limitations prescribed in relation to railroad corporations.

Sect. 16. No such damages shall be recovered or allowed against a

corporation, except for injuries sustained within three years next pre-

ceding the fifing of the application to the county commissioners.

CHAPTER 66
t?^ifL.iSo

OF AGRICULTURAL AND HORTICULTURAL SOCIETIES.

Sectiok
1. Agricultural societies may be entitled to

annual sum from the treasury, by, &c.

2. Societies claiming allowance to file certifi-

cate.

3. Bounty.
4. Restriction on premiums.
6. Societies to make annual returns, with pas-

sages, &c., marked.
6. Forfeiture of bounty.

7. Premiums to be offered by societies, &c.

8. for trees for ship timber.

9. Surplus to be at interest.

10. To what societies provisions apply,

11. Cattle shows regulated.

Section
12. Penalty.

13. Extent of foregoing provisions.

14. Marshals to he ap])ointod to execute regu-

lations ; to have powers of constables.

15. Field crop for premium to be weighed, &c.

10. Time of annual exhibitions.

AGRICULTURAL, HORTICULTURAL, AND ORNA-
MENTAL TREE ASSOCIATIONS.

17. Ten or more persons may become a corpo-

ration. Powers and privileges.

farmers' clubs.

18. Farmers' clubs to receive publications, &c.

Agricultural
soeioties may be
entitled to an-
nual sum from
the treasury,
by, &c.
K. S. 42, § 1.

1852, 246.

Societies claim-
ing allowance
to file certifi-

cate.

K. S. 42, § 3.

1847, 69, § 1.

1852, 142, § 4.

1853, 127, § 1.

Bounty.
K. S. 42, § 3.

1847, 69, §2.

Kestriction on
premiums.
1856. 181, § 1.

1859, 232, § 1.

Section 1. EA^ery incorporated agricultural society which has raised

by contribution of individuals and put out at interest on public or pri-

A^ate security, or invested in real estate, buildings, and appurtenances,
for its use and accommodation, the sum of one thousand dollars, as a
capital appropriated for the uses of the society, shall be entitled to re-

ceive in the month of October annually, out of the treasury of the com-
moiiAvealth, the sum of two hundred dollars, and in that proportion
annually for any greater sum so contributed and put at interest or in-

vested ; but no society shall receive from the treasury more than six

hundred dollars in one year.

Sect. 2. Every society Avhich claims said bounty shall annually on
or before the tenth day of December, file in the office of the secretary

of the board of agriculture a certificate signed by its president and treas-

urer, specifying under oath the sum so actually contributed and put at

interest or invested in real estate, buildings, or appurtenances, for its

use and accommodation, and then held so invested, or Avell secured as a
cai)ital stock.

Sect. 3. The amount of bounty to Avhich a society is entitled for

any year shall be ascertained by the certificate last filed by it under the

preceding section.

Sect. 4. No society receiving the bounty shall distribute any part

thereof for an animal or article for Avhich a premium is aAvarded, unless

it Avas produced Avithin the limits of the society, or the animal has been
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owned and kept within its limits, by the person to whom the premiunj,

is awarded, for three months next preceding the award. And no ani-

mal or article for which a premium has been awarded to tlie owners by
any such society shall be considered a subject for any further premium
of the society, except for qualities dilFci-ent from those for Avhich the
former premium was awarded, or for a higher premium, and no animal
or article shall be offered for a premium at more than one such society

in the same year ; but nothing in this chapter shall affect, restrain, or
limit, a competitor for premiums offered by the state board of agricul-

ture or the Massachusetts Society for the Promotion of Agriculture to

be awarded within the incorporated county agricultural societies, but
such premiums shall be subject to the rules and regulations prescribed

by said board or the trustees of said Massachusetts Society.

Sect. 5. Every such society shall annually on or before the tenth Societies to

day of December make a full return of its doings, signed by its presi- turnsfwmfpas-
dent and secretary, to the secretary of the board of agriculture, cm- sages, &c.,

bracing a statement of the expenditure of all money, specifying the nf 8^*42, §4.

nature of the encouragement proposed by the society, the objects for jf^.>' i4?.^k'4

Avhich its premiums have been offered, and the persons to whom they i853^ i;.'?^ § 1!

have been awarded, and including all reports of committees and all

statements of experiments and cultivation regarded by the president
and secretary as worthy of publication ; and shall accompany the same
with such general observations concerning the state of agriculture and
manufactures in the state as it may deem important or useful. The
return, whether in printed or manuscript form, shall be marked in such
manner that those passages in the several reports and statements deemed
by such officers most worthy of public notice, study, and application,
may be easily distinguished.

Sect. 6. A society which neglects in any year to comply with the Forfeiture of

laws relating thereto, or with the regulations of the board of agricul- ^^""%'§3
ture, shall not be entitled to the bounty of the state the year next is53^ 127, § 3.

SllPPPPflino- 185(), 181, §2.oucLt-tuing.
^ ^ ^

1859, 232, §5.

Sect. 7. Every society which receives said bounty shall offer annu- Premiums to be

ally, by way of premiums, or shall otherwise apply for the encourage-
t^f^&f}'^^^*'^^'

ment or improvement of agriculture or manufactures, a sum not less k. s. 42, §4.

than the amount so annually received, and shall offer such premiums ^^^'232, §4.

for agricultural experiments and in such manner as the state board of
agriculture requires.

Sect. 8. Every such society shall annually offer such premiums and for trees for

encouragement for the raising and preserving of oaks and other forest f^'g ^42^tl'
trees, as to it seems proper and best adapted to perpetuate within the
state an adequate supply of ship timber.

Sect. 9. All money offered for premiums which is not awarded or Surplus to be at

paid shall be put out at interest and added to the capital stock of the k.* s!'^42; § 5.

society.

Sect. 10. The foregoing provisions shall not extend to an agricul- To what socie-

tural society incorporated for any territory less than a county, except appiP'*^^'^'**^^

by special enactment for that purpose. R. s. 42, § 7.

Sect. 11. Incorporated agricultural societies may by their officers Cattle shows
define and fix bounds of sufficient extent for the erection of their cattle Rfs!42f§8.
pens and yards, and for convenient passage ways to and about the same,
on the days of their cattle shows and exhibitions, and also for their
ploughing matches and trials of working oxen; within which bounds
no persons shall be permitted to enter or pass unless in conformity with
the regulations of the officers of such societies. ,, .i ^v

Sect. 12. Whoever contrary to the regulations, and after notice penalty^ "V
thereof, enters or passes within the bounds so fixed, shall forfeit a sum ?o-.f-ir'/-^-

not exceeding five dollars. ' '

^'''

Sect. 13. The foregoing provisions shall not authorize a society to
32* 48
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Limit of
bounds.
K. S. i2, § 10.

Marshals to be
appointed to
execute regula-
tions ; to have
powers of con-
stables.

K. S. 42, § 11.

Field crop for
premium to be
weighed, &c.
1869, 231, § 2.

Time of annual
exhibitions.
1859, 232, § :J.

See 1860, Ch. 125.

occupy or include within such bounds the land of any person without

his consent, nor to obstruct the public travel on any turnpike or public

highway.
Sect. 14. The officers of each society may appoint a sufficient num-

ber of suitable persons, inhabitants of the county, to act as marshals at

cattle shows and exhibitions, who shall have and exercise all the powers
of constables in relation to the preservation of the public peace and the

service and execution of criminal process within the respective towns

where such shows and exhibitions are held, and which process may be

directed to them accordingly ; and they shall exercise their office from

twelve o'clock at noon of the day preceding the commencement of such

shows and exhibitions until twelve o'clock at noon of the day succeed-

ing the termination thei-eof, and no longer.

Sect. 15. No incorporated agricultural society shall award a pre-

mium for a field crop, without satisfactory evidence under oath presented

to its committee or other officers, that the whole merchantable crop en-

tered for premium Avas weighed when harvested if a grass or root crop,

and when threshed or husked if a grain or corn crop ; but such society

may require further modes of ascertaining the merchantable amount of

product, either at the time of harvesting or at any other times.

Sect. 16. The agricultural societies shall commence their annual

exhibitions as follows :
—

Middlesex North, and Highland, on the last Thursday but two in

September

;

Middlesex South, and Hampden East, on the last Tuesday but one of

September

;

Middlesex, and Hampden, on the last Thursday but one of Sep-

tember
;

Essex, Worcester North, [an£?-SerA-s/w>e,] on the last Tuesday of Sep-

tember
;

Housatonic, on the last Wednesday of September;
Franklin, Worcester County West, and Norfolk, on the last Thurs-

day of September

;

Berkshire, Worcester, and Bristol, on the first Tuesday of Octo-

ber;
Hampshire, Hampden, and FrankUn, Worcester South, and Plymouth,

on the first Thursday of October

;

Barnstable, on the second Tuesday of October

;

Nantucket, and Hampshire, on the second Thursday of October

;

Martha's Vineyard, on the third Tuesday of October.

AGRICULTURAL, HORTICULTURAL, ANT) ORNAMENTAL TREE ASSOCIATIONS.

Ten or more Sect. 17. Ten or more persons in any county, city, or town, within
persons may be- ^he state, who by agreement in writing associate for the purpose of en-
corn.6 8i coriior*!— • t •

couraging agriculture, horticulture, or for improving and ornamenting

the streets and public squares of any city or town by planting and culti-

vating ornamental trees therein, may become a corporation by such

name as they assume therefor, upon calUng their first meeting and being

organized in the manner provided in sections ten and eleven of chapter

thnty-three ; and shall thereupon during the pleasure of the legislature

have for their purposes all the rights, powers, and privileges given by

sections ten to thirteen of said chapter inclusive, and may hold real and

personal estate not exceeding ten thousand dollai'S.

tion.

Powers and
privileges.
185.3, 312.

FARMERS CLUBS.

\ll\ A ,o>^ Farmers' clubs Sect. 18. Farmers' clubs properly organized and holding regular
>80\jw.ii -.to receive pub- meetings shall, upon appUcation made annually in November to the
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secretary of the state board of agriculture, receive copies of the report lications, &c.

of said board and its other publications in pi-oportiou to the number of ^^9, 203, §2.

their members and applications so made. Clubs receiving such benefits

shall annually in October make returns to said secretary of the agricul-

tural experiments made by them, and of the reports of their committees.

CHAPTER 67.

OF PROPRIETORS OF WHARVES, GENERAL FIELDS, AND REAL ESTATE
LYING IN COMMON.

Section
1. Proprietors of common lands may be cor-

poration.

2. Justice may call meeting-.

3. Notice, &c., of first meeting.

4. Proprietors when assembled may organize,

&c.

5. Tenure of offices.

6. Clerk to be sworn. Duty of.

7. Treasurer, duty and power of.

8. Proprietors may sue and be sued, &c.

9. may make by-laws.

10. Powers of moderator.

11. of proprietors at legal meeting.

12. Votes.

13. Proprietors may raise money, &c.

14. Assessments, how collected.

15. Sale of shares to pay assessments.

K). Owner of shares sold may redeem.

17. When proprietors may sell, &c.

18. After dissolution, records to be deposited,

&c.

19. Certain corporate powers, &c., to remain.

20. After division, meetings may be held, &c.

GENER.\L FIELDS.

21. Proprietors of general fields may hold
meetings, &c.

22. Justice may issue warrant.

23. Meetings, liow notified.

24. Votes. Proxies.

Section
25. Choice of clerk, assessors, &c. ; to be sworn,
26. field drivers.

27. Proprietors may make regulations, &c.
28. of enclosed land not to vote.

29. trespassing, &c.,to be liable as strangers.

30. may raise money. Kemedy for over-

assessment.

31. Clerk to issue warrant for collecting, &c.
32. Proprietor injured by beasts of stranger.

33. Apportionment of fence, &c.
34. Proprietors when not to maintain fence.

35. Expense of apportioning fence, &c.
36. Proceedings when part offence assigned is

deficient.

37. Party neglecting to repair, liable to double
damages, &c.

38. Liability to repair in case of sudden de-

struction, &c.

39. Any proprietor may enclose his land.

40. Proprietors to run lines once in two years,

&c.

41. Superior court may order proprietors to
fence land as general field.

42. Order not to be made, unless, &c.
43. After order, proprietors to have powers as

if enclosed by consent.

44. Division may be made of general field by
petition, &c.

45. Same subject.

46. Proprietors may discontinue general fields.

Section 1. When lands, wharves, or other real estate, are held in

common by five or more proprietors, they may forni themselves into a
corporation in the manner and for the purposes hereinafter mentioned.

Sect. 2. Upon the application of five or more proprietors to a justice

of the peace, he shall issue his warrant to one of the applicants directing
him to call a meeting of all the proprietoi-s, and expressing in the war-
rant the time, place, occasion, and purpose, of the meeting.

Sect. 3. The meeting shall be called by posting up a notice contain-
ing the substance of the waiTant, and signed by the person to w^hom
the warrant is directed ; which notice shall fourteen days at least before
the meeting be posted up in one or more public places in the to«Fn, and
published in a newspaper printed in the county where the estate lies.

If there is no such paper then in a newspaper printed in some adjoining
county.

Sect. 4. The proprietors when assembled pursuant to such notice
may, upon a vote of a majority in number and interest of the votes
which all the proprietors could cast if present, proceed to organize
themselves as a corporation under the provisions of this chapter ; and
they may thereupon choose a clerk, treasurer, collector, and such corn-

Proprietors
may be corpo-
ration.

R. S. 43, § 1.

10 Met. 408, 419.

Justice may call

meeting.
R. S. 43, § 2.

Notice, &c., of
first meeting.
B. S. 43, § 3.

Proprietors
when assem-
bled may organ-
ize, &c.
R. S. 43, §4.
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Temire of
offices.

K. S. 43, § 16.

Clerk to be
sworn. Duty
of.

R. S. 43, § 14.

Treasurer, duty
and powers of.

R. S. 43, § 15.

Proprietors
liiay sue and be
sued, &c.
K. S. 43, § 12.

may make by-
laws.
K. S. 43, § 11.

Power ofmod-
erator.
K. S. 43, § 13.

ofproprietors
at legal meet-
ing.

B. S. 43,§5.

Votes.
K. S. 43, § 6.

Proprietors
may raise
money, &c.
R. S. 43, § 7.

5 Greenl. 104.

7 Greenl. 404.

2 Mass. 4?o.
10 Mass. 5.

Assessments,
how collected.
B. S. 43, § 8.

4 Greenl. 237.

Sale of shares
to pay assess-
ments.
R. S. 43, § 9.

Owner of
shares sold may
redeem.

mittees and other officers, as they think necessary for the management
of their aifairs, and may agree upon and direct the manner of calling

future meetings.

Sect. 5. All officers chosen by the proprietors shall hold their offices

until their successors are chosen and qualified.

Sect. 6. The clerk shall be sworn, and shall record all votes, orders,

and proceedings, of the proprietors, in books to be kept in his custody
for that purpose until they are delivered to the clerk of the city or

town as hereinafter provided.

Sect. 7. The treasurer shall demand and receive all money due or

belonging to them, shall sue for and recover in his own name to their

use all fines and penalties incurred under sections nine and ten, shall

pay out all money in his hands according to the order of the jDroprie-

tors, and shall render his accounts thereof from time to time when
required.

Sect. 8. Such proprietors may sue and be sued and prosecute and
defend as a corporate body for any matters concerning their common
j)roperty ; and any action brought by them for trespass on their com-
mon j^roperty may be pleaded in abatement or answered in bar of an
action for the same trespass brought by them or any of them in their

individual capacity.

Sect. 9. They may make by-laws not repugnant to the laws of the
state for the orderly conducting of their business, with penalties for the
breach thereof not exceeding three dollars for any one offence : pro-
vided, that such of them as have penalties annexed shall be approved
by the commissioners in the county where the estate Ues.

Sect. 10. The moderator presiding at any meeting of the proprie-

tors shall have the same power as the moderator of a town meeting,
except the power of confining or causing any person to be earned out
of the meeting ; and all persons who resist or disobey his orders shall

be subject to the pecuniary penalties provided for the like offences at a
town meeting.

Sect. 11. The proprietors may at a legal meeting exercise any of the
powers granted to them in this chapter ; but no business shall be acted
on unless it is expressed in the notice for the meeting.

Sect. 12. Each proprietor shall be entitled to vote according to the
number of his shares or the amount of his interest when the same is

known, and when not known, the proprietors shall vote equally. Ab-
sent proprietors may vote by proxy authorized in writing.

Sect. 13. The proprietors may by vote adopt such measures as they
think proper for managing, improving, or dividing, their common prop-
erty, and for carrying on their business ; and for this purpose they may
raise money by assessments on the proprietors in proportion to their
res]Dective rights and interests in the property.

Sect. 14. If a proprietor neglects to pay the sum so assessed on him
for the space of six months after demand therefor by the collector or
other proper officer, or after a notice of such assessment posted and
published in the manner before prescribed for the first meeting, the
committee of the proprietors or other officers authorized by them for

that purpose, may sell by public auction so much of the right or share
of such proprietor as is sufficient to pay the sum so due from him with
all the reasonable charges of the sale, and shaU give to the purchaser
a deed of the part so sold.

Sect. 15. No such sale shall be made until notice is given of the
time and place appointed therefor by posting and publishing the same
in the manner before provided for notifying the first meeting, thirty

days at least before the time appointed for the sale.

Sect. 16. The proprietor of the share or part sold may, at any time
within one year after the sale, redeem the same by paying to the pur
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chaser or his assigns the sum for which it was sokl with interest at the K. s. 43, §io.

rate of twelve per cent, a year from the time of the sale.

Sect. 17. When the proprietors are ten or more in number, they when proprie-

may, upon a vote of more than two-thirds both in number and interest ^J®
™*y ^^^'

at any legal meeting, sell such estate and divide the proceeds thereof, i837, iso.

and not otherwise.

Sect. 18. After the final division of their common property the pro- After dissoiu-

prietors may cause their records to be deposited with the clerk of the be deposited,
*°

city or town in which the land or any part of it lies ; and the clerk may Re-

make and certify copies from the records in like manner as the clerk of •'
•

'^
'•

the proprietors might have done.

Sect. 19. A final division of the common property shall not dissolve Certain corpo-

the corporation until the expiration of ten years thereafter ; but the ^^g*^ to n?ma'in.

persons who were members and proprietors at the time of the division, R- s. 43, § is.

and their respective heirs, shall retain their corporate powers for the

purpose of collecting all taxes, debts, and effects, due or belonging to

the corporation, and shall be liable to pay all its debts.

Sect. 20. The proprietors may, after such division and within ten After division,

years, call and hold meetings and vote and raise money by assessments
be*^hercf*^&e.^^

as before provided for the payment of their debts and all other charges R.s.43,'§i9.

and demands against them, and may do all other lawful acts necessary

for closing their business.

GENEEAL FIELDS.

Sect. 21, When several distinct lots or pieces of land are enclosed Proprietors of

and fenced in one common field, or when all the j^roprietors of such may h'oid'^ineet-

lands agree to enclose them in that manner, the proprietors if not less i"&s> &c.

than five in number may in the manner hereinafter provided hold regu- • • ' » •

lar meetings from time to time for the j^uipose of managing their com-
mon concerns.

Sect. 22. Upon the > application of two or more proprietors to a Justice may

justice of the peace, he shall issue his warrant to one of the applicants k! s! Sr/li*.*"

directing him to call a meeting of the proprietors and expressing in the 3 Gray, 487.

warrant the time, place, and purpose, of the meeting.
Sect. 23. The meeting shall be called either in the manner pre- Meetings, how

scribed in this chapter for calling meetings of tenants in common, or by k!*s! 43, § 22.

personal notice served on each proj^rietor fourteen days at least before
the time appointed for the meeting.

Sect. 24. Each proprietor may vote according to the relative Votes. Prox-

amount or value of his interest, when known; and when not known, r!s. 43, § 2.3.

the proprietors shall vote equally. Absent proprietors may vote by
proxy authorized in Avriting.

Sect. 25. The proprietors may from time to time choose a clerk. Choice of clerk,

three or more assessors, a collector, and such other ofiicers as they find tolbl sworn.*^'

'

necessary; all of wdiom shall continue in ofiice until removed by the R. s. 43, §24.

proprietors or until their successors are chosen and qualified ; and the
clerk and assessors shall be sworn.

Sect. 26. They may choose one or more field drivers, who shall field drivers.

have and exercise the same powers with respect to the general fields
^•^•''3>§34.

that are exercised by field drivers chosen by a town.
Sect. 27. They may adopt such rules as to pasturing the lands and Proprietor may

other matters in which they have a common interest as they think just "ons, &r^*'
and equitable and most for the general good ; but in all other respects, R- s.'43, §27.

each proprietor may manage and cultivate his land as he thinks best.
Sect. 28. At meetings of proprietors for adopting rules or regu- of enclosed

lations as to pasturing, Vhere a propiietor's land is enclosed for his 1™!"°*^"

exclusive benefit, it shall not be valued or reckoned in determining his i85Q,'216.

riglit to vote on questions relating to pasturing his lands.
Sect. 29. If a proprietor puts into the general field any horses, trespassing,
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&c., to be liable

as straug-ers.

R. S. 43, § 35.
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K. S. 43, § 28.
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R. S. 43, § 29.
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R. S. 43, § .30.
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R. S. 43, §31.
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1852, 312.
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R. S. 43, § .33.

cattle, or other beasts, contrary to the regulations of the proprietors,

either by putting in more tlian the number allowed him, or before the

day fixed for that purpose, or by keeping them therein longer than the

time limited, he shall be considered a trespasser, and his beasts may be
impounded as taken doing damage, in like manner as if he owned no

land ill the general field.

Sect. 30. The proprietors may raise money from time to time for

defraying their common charges and managing their affairs, which

money shall be assessed by the assessors upon the several proprietors

in i)roportion to their respective interests ; and any propi'ietor who
thinks himself overrated in such assessment may apply for relief to the

county commissioners, who shall hear and determine the case, and

whose judgment thereon shall be final.

Sect. 31. The clerk shall issue his warrant to the collector, re-

quiring him to collect all sums so assessed and to pay over the same

to the clerk or other proper ofiicer according to the orders of the pro-

prietors. The collector shall collect said sums in the same mamier as

collectors of towns are authorized to collect town taxes.

Sect. 32. If a proprietor is injured in his lands by the beasts of a

stranger, he shall have the same remedy therefor as if his land had
been enclosed and used separately.

Sect. 33. The whole fence enclosing such general field shall, so far

as it may be found convenient, be apportioned among the proprietors

according to the number of acres held and cultivated or otherwise used

by each one ; and the part to be maintained by each proprietor shall be

set out and assigned to him by any two or more fence-viewers, unless

the proprietors agree on an apportionment of the fence among them-

selves. In all cases the proportion of fence so assigned to each pro-

prietor shall be recorded by the clerk in the books of the pi'oprietors

;

and where there is no clerk, the record shall be made by the clerk of

the city or town in which the general field is situated.

Sect. 34. So long as a proprietor declines to cultivate his land, or

to use it for pasturing, the growth of wood, or otherwise, he shall not

be required to maintain any part of the fence, nor to pay any tax or

assessment on account of his land.

Sect. 35, The expense of apportioning the fence and also of

making and maintaining such part thereof as cannot be conveniently

and justly assigned to any one proprietor, shall be borne by all the

proprietors liable to be taxed, in proportion to their respective inter-

ests ; and the part assigned to each proprietor shall be made and main-
tained by himself so long as he uses his part of the general field for

pasturing, planting, mowing, or otherwise.

Sect. 36. If the part of the fence assigned to a proprietor becomes
deficient and he does not repair it within three days after notice of

such deficiency given him by a fence-viewer of the town, it may be
repaired by any other proprietor ; and such repairs may be examined
by any two or more fence-viewers, and if adjudged by them to be suf-

ficient, they shall ascertain and determine the cost of the repairs and
make a statement thereof and of the amount of their fees in writing

under their hands.

Sect. 37. The person making such repairs may demand of the

proprietor bound to make them, or of the tenant holding under hira,

double the cost of the repairs and of the fees of the fence-viewers so

ascertained ; and if the same is not paid within one month after notice

and demand, he may recover the same in an action of tort.

Sect. 38. If a part of the fence is suddenly blown down or carried

away by a flood or tempest at a time when the crops of grain or grass

in the field are thereby exposed to immediate destruction or injury, the

proprietor to whom that part of the fence was assigned shall be bound
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to repair the same within twenty-four hours after notice thereof given

him by a fence-viewer ; and if he fails so to do, the fence may be
repaired by any other proprietor, who may recover double the cost of

the repairs and fees, in the manner provided in the preceding section.

Sect. 39. Any proprietor may enclose his land at his own expense ; Any proprietor

and so long as he keeps it enclosed with a sufficient fence, may culti-
J^J,'!^.'''"'^^^"^'^

^^^

vate and use it as he thinks fit ; and during such period, so far as such K- s. 43, §36.

enclosed land is concerned, he shall neither be assessed for any ex- '^' '^ *

penses incident to the common field, nor exercise any control over the

portion thereof not enclosed.

Sect. 40. Every proprietor of land lying unfenced in a general Proprietors to

field shall once in every two years, if requested by the owner of the h" two y^ears^

adioinino; land, run lines with such owner between their lots, and shall &c.

make and keep up the boundaries between them by sufficient bound i852,'3i2.

stones, at their joint expense. If he foils so to do after seven days'

notice by the adjoining owner, he shall forfeit two dollars, to be recov-

ered by such adjoining owner to his own use in an action of tort.

Sect. 41. When five or more distinct lots or pieces of land are so Superior court

situated as to render it for the interest of the proprietors to enclose pHetors to^"^""

them in one common field, the superior court for the county in which lenee land as

the land or any part of it lies may order it to be so enclosed, if upon a St. s. 43, §
39.'

hearing of the parties it appears to the court to be for their common ^*^'-*' ^'^'^•

benefit.

Sect. 42. No such order shall be made unless upon the application Order not to be

of the greater part in interest of the proprietors, and after due notice ^^^^ unless,

to all other persons interested and a full hearing thereon. K. s. 43, §40.

Sect. 43. After a common or general field is so established by an After order,

order of the court, the further proceedings in relation thereto shall be hav'^powerJ as

the same as are provided when a field is so enclosed by the consent of if enclosed by

the proprietors ; and the proprietors shall be entitled to the privileges k.'s.*^43; § 41.

and subject to the duties before proA'ided in this chajDter with respect to

the proprietors of fields enclosed by consent.

Sect. 44. Three or more proprietors of lots in a general field lying Division maybe

within one general fence or enclosure may, by a petition in writing to fTeWbypltMon,
the jiroprietors of such field at any meeting of said proprietors legally &c-

,

warned for the pui-pose, request to have their lots either alone or jointly '
'

with any other lots in such field divided from the remainder of the field

in oi'der to be enclosed in one common fence and occupied by them as

an entire field separately from the other proprietors. If the majority of
proprietors in interest present at such meeting withhold or refuse their

assent to such division, the superior court may upon the like application

appoint five disinterested and suitable persons within the county where
the general field is situated, to be a committee to make the division,

if they deem it expedient, and to assign to each field its proportion
of the partition fence which becomes necessary by reason of such divis-

ion, to be kept up and maintained by the proprietors of the said general
fields respectively.

Sect. 45. The committee shall as soon as may be after their appoint- Same subject.

ment make return of their doings under their hands to the court ; and ^' ^•"^^'S'*^.

after its acceptance by the court the fields so divided shall be deemed
separate general fields, and the proprietors of the field set off and the
remaining proprietors of the original field respectively shall be distinct
and separate proprietary bodies, having like powers and privileges and
su1)ject to like duties and liabilities as the proprietors of the original
general field before the division ; but no order for such division shall be
made, and no such committee shall be appointed, until the other pro-
prietors have had notice of the petition for such division ; which notice
shall be given by serving the clerk of the proprietors with a copy of the
petition thirty days at least before such order or appointment is made.

fi^
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R. S. 43, § 42.

POWERS AND DUTIES OF CORPORATIONS. [ChaP. 68.

Sect. 46. When the greater part in interest of the proprietors of a
common field, whether estabUshecl by consent or by an order of court,
think best to discontinue it, they may do so at any legal meeting warned
for the purpose ; but the discontinuance shall not take place "until the
expiration of six months after the vote for that purpose.

CHAPTER 68

OF THE POWERS, DUTIES, AND LIABILITIES, OF CORPORATIONS.

Section
1. Corporations, general powers of.

2. when to be organized.

3. first meeting of, under charters, how no-

tified.

4. under general statutes.

5. In case of death, &c., of officers, justice may
call meeting.

C. Officers may be elected, &c.

7. By-laws.

8. May convey lands.

9. Shares not to be issued for less than par.

10. Treasurer, &c., to keep, &c., list of stock-

holders, &c. Penalty.

11. Executors, &c., may vote.

12. Records of transfers to be made and kept in

the state.

13. In transfers of stock as collateral security,

debt to be described, &c.

14. Record of transfer to be exhibited to cred-

itors upon request.

15. Property of foreign corporations subject to

legal process. Mode of giving notices.

16. Stockholders liable individually for all

debts due for labor within six months pre-

ceding demand, &c.

17. Remedy in equity against officers, &c.,

when liable for debts, &c.

18. Executor, &c., not liable as stockholder, &c.

19. List of unclaimed dividends, &c., to be pub-
lished.

20. Certain corporations to make returns of

stocks, &c., to assessors, and register

names, &c.

Section
21. Banks and insurance companies to return

collaterals.

22. Penalty for neglect or false return.

23. for transfer to avoid taxation, &c.
24. Warrants of distress against corporations

for damages, &c.
25. Franchise, &c., how attached on 'mesne

process.

26. may be sold on execution, &c.
27. Mode of sale, &c.
28. Sale may be adjourned.
29. Who shall be deemed highest bidder.

30. Officer's return to transfer the-right of toll,

&c.

31. Purchaser to have the same remedies for

damages as corporation.

32. Liabilities to continue.

33. Corporation may redeem franchise.

34. Proceedings, where liad.

35. Corporations may be dissolved upon peti-

tion, &c.

36. to continue three years after charter ex-

pires, to close concerns.

37. When corporations expire, &c., receivers to

be appointed.

38. Equity jurisdiction of S. J. C.

39. Receivers to pay debts and distribute sur-

plus.

40. Corporations now existing may act under
charters, except, &c.

41. Certain charters to be subject to alteration

or repeal.

Corporations,
g'eneral powers
of.

R. S. 44, § 1.

10 Mass. 91.

7 Met. 592.

when to be
organized.
1856, 264, § 1.

first meeting
of, how notified.

R. S. 44, §3.
1S55, 140.

16 Mass. 94.

3 Met. 282.

SeeCh. 118,

§117.

Sectiojt 1. All corporations where no other provision is specially

made may in their corporate name sue and be sued, appear, prosecute,

and defend to final judgment and execution ; have a common seal,

which they may alter at pleasure ; elect in such manner as they deter-

mine all necessary officers, fix their compensation and define their duties

and obligations ; and make by-laws and regulations, consistent with the

laws of the state, for their own government, the due and orderly con-

ducting of their affairs, and the managem?nt of their property.

Sect. 2. Corporations created by charter, if no time is limited

therein, shall be organized within two years from the passage of their

respective acts of incorporation.

Sect. 3. The first meeting of such coii^orations, unless otherwise

provided in their acts of incorporation, shall be called by a notice signed

by the person or a majority of the persons named therein, setting forth

the time, place, and purposes, of the meeting ; and such notice shall

seven days at least before the meeting be delivered to each member, or

published in some newspaper of the county where the coi-poration is

established, or if there is no such paper, then in some newspaper of an
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adjoining county. The persons so named and their associate subscribers

to stock prior to the date of their act, shall be authorized to hold the

fi-anchise or privileges granted until the corporation is organized. The
notice of the first meeting of incorporated religious societies may be
affixed to the door or some other conspicuous part of their meeting-

house.

Sect. 4. The first meeting of any corjioration organized under gen- First meeting

eral statutes authorizing the foraiation of such corporation, may be called
or-T^nL^'ir*'*'"^

in the manner set forth in the articles of association, or if they make no umicr general

provision, by a notice signed by a majority of the associates and pub-
^*'''^"**^^'

lished in the manner prescribed in the preceding section.

Sect. 5. When by reason of the death, absence, or other legal im- Tr. case of death,

pediment, of the officers of a corporation, there is no person duly ju'sVioe ^y^caii
authorized to call or preside at a legal meeting, any justice of the peace meeting.

in the county where the coqioration is established may on a Avritten '
'

application of three or more of the members issue a warrant to either of

them, directing him to call a meeting by giving such notice as had been
previoitsly required bylaw; and the justice may in the same w\arrant

direct such person to ])reside at the meeting until a clerk shall be duly

chosen and qualified, if no officer is present legally authorized to preside.

Sect. 6. A corporation when so assembled may elect officers to fill offlfers may be

all vacancies, and act upon such other business as may by law be trans-
pj*'*s'*']4'^''5

acted at a regular meeting.

Sect. 7. Corporations may by their by-laws, where no other pro- By-laws.

vision is specially made, determine the manner of calling and conducting 8^Mett3'2i.~"

their meetings; the number of members that shall constitute a quorum;
the number of shares that shall entitle the members to one or more
votes; the mode of voting by proxy; the mode of selling shares for the

non-pajTiient of assessments ; and the tenure of office of the several offi-

cers. They may annex suitable penalties to such by-laws, not exceeding

the sura of twenty dollars for one offence ; but no by-law shall be made
by a corporation repugnant to its charter, or the laws of the state.

Sect. 8. Every corporation may convey lands to which it has a May convey
lands.

legal title.
_ _ _ ... lis. 44, §6. .p

Sect. 9. Corporations ha\dng a capital stock divided into shares, siiai-psnottobcjjfal l-k.iiir^-

unless specially authorized, shall not issue any shares for a less amount
Ihan^'pifr.'^

^^^^

to be actually paid in on each share than the par value of the shares i^^^' i<57.

first issued.
_

^

_

ih59, io4, §§ 1,2.

Sect. 10. The treasurer or cashier of every corporation shall keep Treasurer, &c.,

an accurate list of its stockholders with the number of shares owned by of Stockholders*

each, which shall at all times, upon written application by any stockholder, ^c.

be exhibited for his inspection. If such officer refuses so to exhibit isss" m, §§ 1, 2.

such list, he shall forfeit fifty dollars for each offence.

Sect. 11. An executor, administrator, guardian, or trustee, shall rep- Executors, &c.,

resent the shares or stock in his hands at all meetings of the corj^ora- ?m8,9s!§'2.

tion, and may vote as a stockholder. 9 Cush. 192.

Sect. I'l. All records of transfers of stock in companies incorporated Records of

by the sole authority of this state, shall be made and kept within the made^and^kept
state. The officer of every company whose duty it is to record such '" t'"' ''!**^®-

transfers shall at the time of his appointment be a resident within the ''

state ; and when he ceases to be a resident the office shall become
vacant.

Sect. 13. In transfers of stock as collateral security, the debt or in transfers of

duty which such transfer is intended to secure shall be substantially de- ty° d'cbt to be"'

scribed in the deed or instrument of transfer. A certificate of stock
^l^^'^^^^'l'^'^-

issued to a pledgee or holder of such collateral security shall express on 9 Cu'8h.'i92'.

the face of it that the same is so holden ; and the name of the |)ledger

shall be stated therein, who alone shall be responsible as a stockholder. Record oftrans-
Sect. 14. The treasurer, cashier, or other officer who has the lawful fer to be exhib-

33 49



386 POWERS AND DUTIES OF CORPORATIONS. [ChaP. 68.

itcd to creditors
upon request.
1838, 98, § 4.

9 Cush. 19a.

Property of for-

eign corpora-
tions subject to
leg-al process.
1839, 158.

3 Met. 420, 5CA.

Stockholders li-

able for debts
due for labor
within six
months preced-
ing demand, &c.
1851, 133, § 15.

1851, 252.

1852, 9.

1855, 140, § 1.

Keraedy in equi-
ty against offi-

cers, &c., when
liable, &c.
U.S. 38, §§31,
.32.

K. S. 44, § 22.

8 Cush. 93.

Executor, &c.,
not liable as
8tockholder,&c.
1838, 98, § 1.

9 Cush. 192.

VID

List of unclaim-
ed dividends,
&c., to be pub-
lished.

1837, 56.

Certain corpo-
rations to make
returns of
stocks, &c., to
assessors, and
register names,
&c.
1843, 98, § 1.

1850, 308, § 1.

1851, 13;}, § 12.

1853, 33, 78.

1855, 466, § 1.

1856, 252, § 17.

1859, 227.

custody of the records of transfers of shares, upon the written request
of a creditor of the general owner of stock pledged or transferred, shall

exhibit to him the record of such transfer ; and in case of refusal and
of loss to the creditor by reason thereof, the coi-poration shall be liable

for the amount of the loss.

Sect. 15. Corjiorations created by any other state, having property
in this state, shall be liable to be sued and their property shalfbe subject
to attachment in like manner as residents of other states having prop-
erty in this state are liable to be sued and their property to be attached.
The service of the writ shall be made in the manner provided in chapters
one hundred and twenty-three and one hundred and twenty-six, with
such further service as the court to which the writ is returnable may
order.

Sect. 16. The stockholders of every corporation organized under an
act of incorporation passed since the eleventh day of March in the
year one thousand eight hundred and thirty-one, or which is hereafter

organized under any special or general act, for manufacturing, mechani-
cal, raining, or quarrying business, cutting and storing ice, or making
of gas, shall be jointly and severally individually liable for all debts
that may be due or owing to all the laborers, servants and apprentices,

of the corporation for service performed by themselves, their wives,
or minor children, as operatives for such corporation, within six months
next jireceding the demand made for such debt ; and for the recovery
thereof as well as to obtain contribution therefor in case of payment by
any stockholder, the party entitled may have an action of contract
against the party or parties liable to pay or contribute.

Sect. 17. When the officers, stockholders, or members, of a corpora-
tion, or any of them, are liable for any of its debts, or for their acts or
omissions respecting its business, or when some of them are liable to
contribute for money paid by others on account of such debts, acts, or
omissions, the party entitled may, instead of any remedy otherwise
provided, maintain a suit in equity in' the supreme judicial court.

Sect. 18. Persons holding stock in a corporation as executors, ad-
ministrators, guardians, or trustees, shall not be personally subject to

any liabilities as stockholders ; but the estates and funds in their hands
shall be liable in like manner and to the same extent as the testator,

intestate, ward, or person interested in the trust fund, would be if they
were respectively livmg and competent to act and held the stock in

their own names.
Sect. 19. Each corporation in this state shall once in every five

years j^ublish in some newspai)er in the city of Boston, and also in some
newspaper, if there is any, in the county where the corporation is estab-

lished, a list of all dividends and balances which have remained un-
claimed for two years or more, with the names of the persons to whose
credit the dividends or balances stand ; which publication shall be con-
tinued in three successive papers.

Sect. 20. Banks, insurance companies, corporations mentioned in

chapters sixty and sixty-one, railroad, bridge, turn]>ike, canal, and aque-

duct corporations, shall register the names and residences of their stock-

holders, and all changes therein of which they are notified ; shall issue

no certificate to a purchaser until he informs the corporation of his

actual place of residence, and shall annually between the first and tenth

days of May return by mail or otherwise to the assessors of each city or

town in the state in which any shareholder in the corporation resided

on the first day of said month, the name of each shareholder so residing,

with the number of shares belonging to him on said day, and the par

and cash market value of such shares ; and shall also state the whole
amount of the capital stock of the corporation, and the amount, at the

value at which it was last assessed, of its real estate subject to assess-
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meiit on the first day of May, and of machinery as last assessed to it in

the city or town where its place of business is situated.

Sect. 21. Banks and insurance companies shall at the same time and lianks and lu-

in like manner make return to the assessors of each city and town in the nlcsToretunt'
state in which any borrower of money on collateral security resided on collaterals.

the first day of May in that year, of the number of shares of corporate i^m, ua-z, § 17.

stocks of all kinds then held by them as collateral security for the debt
or liability of such person, giving the name of the person, the number
of shares, the denomination of the stocks, and the jmr and cash market
value thereof, if known.

Sect. 22. If a corporation refuses or neglects to make the returns Penalty for neg-

required by the two preceding sections or makes a false return, it shall
J^^^^j

°'" ^^^^^ ^^'

forfeit for every oftence a sum not less than fifty nor more than one ]85o,'308, §2.

thousand dollars, to the use of the city or town in which the share- \^^' 252' 1 17

holder resides, to be recovered in an action of tort.

Sect. 23. If a shareholder fraudulently transfers a share in either of for transfer to

the corporations mentioned in section twenty, to avoid taxation, he shall ^°^'^ taxation,

forfeit to the use of the city or town in which he resides one-half of the i843, 98, §3.

par value of the shares thus transferred to be recovered in an action of 1853^:8.' ~'

tort ; and if he wilfully misinforms the corporation respecting his name ^^^^' 22?.

or place of residence, or having changed his residence to another city

or town in this state, wilfully omits to give immediate notice thereof to

the corporation, he shall forfeit a sum not exceeding one hundred dol-

lars.

Sect. 24. When damages have been assessed in favor of any person, Warrants of

either by an order of county commissioners or by the verdict of a jury, corporatfonsfor
for an injury sustained in his property by the doings of any turnpike or damages, &c.

other corporation (except railroads) authorized to receive toll, and the i847,'2^9,|l!'

damages remain unpaid for thirty days after the order or verdict, such
person may have a warrant of distress against the corporation for the
damages assessed, together with interest thereon and his reasonable
costs.

Sect. 25. The franchise of a turnpike or other corporation author- rranciiise, &c.,

ized to receive toll, and all the rights and privileges thereof, shall be on me^M pro-
liable to attachment on mesne process ; and when such attachment or cess.

other service of mesne process is made on a corporation, the officer fcush^m^'
serving the same shall leave an attested copy of the process and his

return thereon with the clerk, treasurer, or some one of the directors, of
the corporation, fourteen days at least before the day of the sitting of
the court to which the same is returnable.

Sect. 26. When a judgment is recovered against a turnpike or may be sold

other cor])oration authorized to receive toll, its franchise, with all the
on 'execution,

rights and privileges thereof, so far as relates to the receiving of toll, R- s. 44, § 12.

and also all other corj^orate property, real and personal, may be taken
on execution or warrant of distress and sold by public auction.

Sect. 27. The officer having such execution or warrant of distress Mode of sale,

shall, thirty days at least before the day of sale of any franchise or other r?s. 44, §13.
corporate personal property, give notice of the time and place of sale,

by posting up a notification thereof in any city or town in which the
clerk, treasurer, or any one of the directors, dwells, and also by causing
an advertisement of the sale, expressing the name of the creditor, the
amount of the execution, and the time and j)lace of sale, to be inserted
three weeks successively in some newspaper published in any county in
which either of said officers of the corporation dwells, if any such there
is ; the last of which publications shall be at least four days before the
day of sale.

Sect. 28. The officer who levies an execution or warrant of distress Sale may be ad-

may adjourn the sale for a time not exceeding seven days, and so from r"™«', §14.

time to time until the sale is completed.
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Who sliall bo
deemed liiyhest
bidder.
R. S. -H, § 15.

OfRcer's return
to transfer the
right of toll, &c.
K. S. 44, § 10.

Purchaser to
have same rem-
edies for dam-
ages as corpora-
tion.

R. S. 44, § 17.

1852, 312.

Liabilities to
continue.
R. S. 44, § 18.

Corporation
may redeem
franchise.
R. S. 41, § 19.

Proceedings,
where had.
R. S. 44, §21.

Corporations
may be dissolv-
ed upon peti-

tion, &c.
185-', .55, §§1,.3.
7 Gray, lli», 4015.

to continue
three years af-

ter charter ex
pires, to close
concerns.
R. S. +4, §7.
16 3Iass. 245.

1 Greenl. 79.

See Ch. 57, §106.

When corpora-
tions expire,
&c., receivers to
be appointed.
R. S. 44, § 8.

1852, 55, § 2.

7 Met. 595.

Sect. 29. In the sale of such franchise, the pei-son who satisfies the

execution or warrant of distress with all legal fees and ex])enses thereon,

or who agrees to take such franchise for the shortest period of time, and
to receive during that time all such toil as the corporation would by law
he entitled to demand, shall be considered as the highest bidder.

Sect. 30. The officer's return on the execution or warrant of distress

shall transfer to the ]nirchaser all the privileges and immunities which
by law belonged to the corporation so far as relates to the right of

demanding toll ; and the officer shall immediately after the sale deliver

to the purchaser possession of all the toll-houses and gates l)elonging

to the corporation, in whatever county the same are situated ; and the

purchaser may thereupon demand and receive to his own use all the

toll which accrues within the time limited by the term of his ])urchase,

in the same manner and under the same regulations as the corporation

was before authorized to demand and receive the same.

Sect. 31. A person who has purchased the franchise of any turnpike

or other corporation under a sale upon execution or warrant of distress,

and the assignee of such person, may recover in an action of tort any
penalties imposed by law for an injury to the franchise or for other

cause, and which such corporation would have been entitled to recover

during the time limited in the purchase of the franchise ; and during

that time the corporation shall not be entitled to prosecute for such
penalties.

Sect. 32. The corporation whose fi*anchise has been so sold shall in all

other respects retain its powers, be bound to the discharge of its duties,

and liable to the same penalties and forfeitures, as before the sale.

Sect. 33. The corporation may at any time within three months
from the time of sale redeem the franchise by paying or tendering to

the purchaser the sum that he paid with twelve per cent, interest thereon,

but without any allowance for the toll which he has received ; and upon
such payment or tender the franchise and all the rights and privileges

thereof shall revert and belong to the corporation as if no such sale had
been made.

Sect. 34. All proceedings respecting attachments and the levy of

executions or warrants of distress may be had in any county in which
the creditor, president, treasurer, clerk, or a director, of the corporation

resides.

Sect. 35. When a majority in number or interest of the members of

a corporation desire to close their concerns, they may apply by petition

to the supreme judicial court, setting forth in substance the grounds of

their ajjplication, and the court, after due notice to all parties interested,

may proceed to hear the matter, and for reasonable cause decree a dis-

solution of the corporation. Corporations so dissolved shall be deemed
and held extinct in all res2:)ects as if their charters had expired by their

own limitation.

Sect. 36. Corporations whose charters expire by their own limita-

tion or are annulled by forfeiture or otherwise, shall nevertheless be
continued bodies corporate for the term of three years after the time

when they would have been so dissolved, for the purpose of prosecuting

and defending suits by or against them, and of enabling them gradually'

to settle and close their concerns, to dispose of and convey their prop-

erty, and to divide their capital stock ; but not for the purpose of con-

tinuing the business for which they were established.

Sect. 37. When the charter of a corporation expires or is annulled,,

or the corporation is dissolved as provided in section thirty-five, the

supreme judicial court on application of a creditor, stockholder, or mem-
ber, at any time within said three years, may appoint one or more ]>cr-

sons to be receivers or trustees to take charge of its estate and effects,

and collect the debts and property due and belonging to it j with power
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to prosecute and defend suits in the name of the corporation or other-

wise, to appoint agents under them, and do all other acts, which might
be done by such corporation if in being, that are necessary for the final

settlement of the unfinished business of the corporation. The powers
of such receivers may be continued as long as the court deems neces-

sary for said purposes.

Sect. 38. The court shall have jurisdiction in equity of the applica- Equity jurisdic-

tion and of all questions arising in the proceedings thereon ; and may K°s°if 's"!)'

^*

make such orders, injunctions, and decrees, therein, as justice and equity iS52,55,'§2.'

require.
'^''''''-

Sect. 39. The receivers shall pay all debts due from the coqioration. Receivers to

if the funds in their hands are suflicient therefor, and if not, they shall ^f|ir^K^l*
'*"**

distribute the same ratably among the creditors wdio prove their debts plus.

in the manner directed by any order or decree of the court for that ilsls^.'/a!*''

purpose. If there is a balance remaining after the payment of the debts, i Gray. '•'J'*?-

the receivers shall distribute and pay it to and among those who are

justly entitled thereto as having been stockholders or members of the
corporation, or their legal representatives.

Sect. 40. CoqDorations now existing shall continue to exercise and Corporations

enjoy their powders and privileges according to their respective charters may act under
and to the laws in force, and shall continue subject to all the liabilities charters, ex-

to Avhieh they are now subject; except so fiir as said powders, privileges, k.^s. 38,' § 36.

and liabilities, are modified or controlled by the provisions of these
statutes.

Sect. 41. Every act of incorporation passed after the eleventh day Certain char-

of March in the year one thousand eight hundred and thirty-one, shall j>ct to altera*^

be subject to amendment, alteration, or repeal, at the pleasure of the tion or repeal,

legislature : but the corporation, notwithstanding such repeal, shall be n. s'. -d', § 23!

subject to the provisions of sections thirty-six and thirty-seven of this 4g"^^'234'

chapter ; and such amendment, alteration, or repeal, shall not take away
^^^'

or impair any other remedy which may exist by law consistently with
those sections against the corjjoration, its members or officers, for any
liability previously incurred.

TITLE XV.

OF THE INTERNAL POLICE OF THE COMMONWEALTH.

Chapter 69. — Of the Settlement of Paupers.

Chapter 70.— Of the Support of Paupers by Cities and Towns.
Chapter 71.— Of Alien Passengers and State Paupers.

Chapter 72.— Of the Maintenance of Bastard Children.

Chapter 73.— Of the State Lunatic Hospitals.

Chapter 74.— Of County Receptacles for Insane Persons.

Chapter 75.— Of the State Industrial School for Girls.

Chapter 76.— Of the State Reform School for Boys.

Chapter 77.— Of the Law of the Road.
Chapter 78.— Of Timber Afloat or Cast on Shore.
33*
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Chapter 79.— Of Lost Goods and Stray Beasts.

Chapter 80.— Of Unclaimed Property Transported by Common Carriers.

Chapter 81.— Of Wrecks and Shipwrecked Goods.

Chapter 82.— Of the Preservation of Certain Birds and Animals.

Chapter 83.— Of Fisheries, Kelp and Seaweed.

Chapter 84.— Of the Observance of the Lord's Day.

Chapter 85.— Of Gaming.

Chapter 86.— Of the Manufacture, Sale, &c., of Intoxicating Liquors.

Chapter 87.— Of the Suppression of Common Nuisances.

Chapter 88.— Of Licenses, and Municipal Regulations of Police.

CHAPTER 69

OF THE SETTLEMENT OF PAUPERS.

Section
1. Settlements, how acquired : 1. By married

women. 2. By legitimate children. 3. By
illegitimate children. 4. By living on free-

hold estate, &c. 5. By being assessed five

successive years, &c. 6. By serving one

year in certain town offices. 7. By settled

and ordained ministers. 8. By persons ad-

mitted inhabitants by vote. 9. By incorpo-

Section
ration of an unincorporated place. 10.

Where to be upon division or incorporation
of town. 11. Acquired by serving appren-
ticeship four years, &c. 12. By residence
and paying taxes.

2. Provision for persons who have begun to

acquire settlements.

3. Settlements to continue until, &c.

Settlements,
how acquired.
R. S. 45, § 1.

by married
women.
R. S. 45, § 1.

9 Mass. 201.

12 Mass. 353.

1 Pick. 50().

by legitimate
children.
18 Pick. 2ri4.

8 Cush. 528.

by illegiti

mate children.

13 Mass. 381.

8 Cush. 75.

by living on
freehold estate.

14 Mass. 384.

2 Pick. 29.

3 Met. 1<J5.

5 Met. 350.

13 Met. 192.

4 Cush. 172.

8 Cush. 525.

1 Gray, 619.

by being as-
sessed.
11 Mass. .327.

15 Mass. 100, 253,

22 Pick. 385.

24 Pick. 166.

3 Met. 428.

4 Met. 178.

5 Met. 350.

4 Cush 557.

11 Cush 292.

2 Gray, 482.

4 Gray, 283.

by serving
one year in

Section 1. Legal settlements may be acquii'ed in any city or town,

so as to oblige such jilace to relieve and support the persons acquiring

the same, in case they are poor and stand in need of relief, in the man-
ner following, and not otherwise, namely :

—
First. A married woman shall follow and have the settlement of her

husband, if he has any within the state ; otherwise her own at the time

of marriage, if she then had any, shall not be lost or suspended by the

marriage.

Second. Legitimate children shall follow and have the settlement of

their father, if he has any within the state, until they gain a settlement

of their own ; but if he has none, they shall in like manner follow and
have the settlement of their mother, if she has any.

Third. Illegitimate children shall follow and have the settlement of

their mother at the time of their birth, if she then has any within the

state ; but neither legitimate nor illegitimate children shall gain a settle-

ment by birth in the place where they may be born, if neither of their

parents then has a settlement therein.

Fourth. Any person of the age of twenty-one years, being a citizen

of this or any other of the United States, and having an estate of in-

heritance or freehold in any place within the state, and living on the

same three years successively, shall thereby gain a settlement in such

place.

Fifth. Any person of the age of twenty-one years, being a citizen of

this or any other of the United States, and having an estate, the prin-

cipal of which shall be set at two hundred dollars or the income at

twelve dollars in the valuation of estates made by assessors, and being

assessed for the same, to state, county, city, or town taxes, for five years

successively in the place where he dwells and has his home, shall thereby

gain a settlement therein.

Sixth. Any person being chosen and actually serving one whole

year in the office of clerk, treasurer, selectman, overseer of the poor,
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assessor, constable, or collector of taxes, in any place, shall thereby gain town offices,

a settlement therein. For tliis ])ur])ose a year shall be considered as i~Kck!m!^*

including the time between the choice of such officers at one annual

meeting and the choice at the next annual meeting, whether more or

less tlian a calendar year.

Seventh. Every settled ordained minister of the gospel shall be Settlement ac-

deemed to have acquired a legal settlement in the place wherein he is
i>"o™s'^

^^ ™'^"

or may be settled as a minister. ^ Cush. 553.

Eighth. Any person admitted an inhabitant by any place at a legal by persons

meeting, held under a warrant containing an article for that purpose, ftants by ^"ote.

'

shall thereby acquire a legal settlement therein.

Nintli. Any citizen of this or any other of the United States, dwell- byincorpora-,,.•',., . "^
. ill i. ii i- -i.

tion of an iinin-

ing and havmg his home m any unincorporated place at the time it coiporated

is "incorporated into a town, shall thereby acquire a legal settlement p'^^^'*^
^g^

therein.

Tenth. Upon the division of a city or town, every person having a
^^ ^Jjd'ivkion^or

legal settlement therein, but being absent at the time of such division incorporation of

and not having acquired a legal settlement elsewhere, shall have his legal
l^^j^i 4g4

settlement in that place wherein his last dwelling place or home happens 4 Cush. i85.

to fill upon such division ; and when a new city or town is incorporated,

composed of a part of one or more incorporated places, every person

legally settled in the places of which such ncAv city or town is so com-
posed, and who actually dwells and has his home within the bounds of

such new city or town at the time of its incorporation, shall thereby

acquire a legal settlement in such new place : provided, that no person

residing in that part of a place which upon such division shall be incor-

porated into a new city or town, having then no legal settlement

therein, shall acquire any by force of such incorporation only ; nor shall

such incorporation prevent his acquiring a settlement therein, within

the time and by the means by which lie would have gained it there if

no such division had been made.
Eleventh. A minor who serves an apprenticeship to a lawful trade ty serving^

for the space of four years in any place, and actually sets up such trade four years,̂ &c!

therein within one year after the expiration of said term, being then
twenty-one years old, and continues there to carry on the same for five

years, shall thereby gain a settlement in such place; but being hired as

a journeyman shall not be considered as setting up a trade.

Twelfth. Any person of the age of twenty-one years, being a citizen by residence

of this or any other of the United States, who resides in any place t^xes^^™^
within this state for ten years together, and pays all state, county, city, 5 Mass. 430.

or town taxes, duly assessed on his poll or estate for any five years 2Vic^!^53f!**

within said time, shall thereby gain a settlement in such place. ^ Met. 428.

Secit. 2. No pei'son who has begun to acquire a settlement by the 12 Met! 35.'

laws ill force at and before the time when this chapter takes effect, in 4 Cush. 190,557.

any of the ways ia which any time is prescribed for a residence, or for p^sonrwho'^'^

the continuance or succession of any other act, shall be prevented or bavc begimto
11 1 , 1 . . 1^ 1 • 1 1 1 1 11 •

T
acquire settle-

clelayed by tlie provisions 01 this clia])ter; but he shall acquire a settle- ments.

ment by a continuance or succession of the same residence or other act ^^- ^- *"' ^ ^'

in the same time and manner as if the former laws had continued in

force.

Sect. .8. Every legal settlement shall continue till it is lost or dc- Settlements to

feated by acquiring a new one within this state ; and upon acquiring &c"*"^"''
""^^^'

such new settlement all former settlements shall be defeated and lost. ^5;-,S/!^'P-
13 Met. 192.
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CHAPTER 70.

OF THE SUPPORT OF PAUPERS BY CITIES AND TOWNS.

Section
1. Towns to support poor.

2. Powers aud duties of overseers of the poor.

3. Same subject.

4. Certain kindred to support, &c.

5. Superior court may assess such kindred.

6. may also assess for future expenses.

7. Costs, how taxed.

8. Court may order with whom pauper shall

live.

9. Proceeding's on complaints.

10. Other kindred than those named may be

summoned.
11. Court may make new orders.

12. Overseers to provide for immediate relief

of strangers, &c.

13. Recovery to establish settlement.

14. Liability when pauper removed, &c.

15. Overseers shall support, and in case of de-

cease bury, indigent strangers. Compensa-
tion therefor.

16. To\vn8 liable to individuals.

18.

19.

20.

21.

Section
17. Paupers may be removed, &c.

Process in cases of removals ; if a removal
is not made or objected to by the town noti-

fied, then, &c.

Effect of notifications, &c., sent by mail.

Penalty for leaving paupers where not set-

tled, &c.

Overseers of poor may sell estate of de-

ceased paupers, and apply proceeds to

reimburse expenses.

22. Overseers may prosecute, &c.

RETURNS TO BE MADE BY OVERSEERS OF THE
POOR; &C.

23. Overseers &c., to return to secretary of
commonwealth statement respecting pau-
pers.

24. Penalty for not making return.

25. Secretary to prepare abstract of returns

yearly for legislature.

Towns to sup-
port poor.
K. S. 46, § 1.

9 Met. 495.

Powers and du-
ties of overseers
of the poor.
K. S. 4(5, § 2.

1S57, 153.

See Ch. Ill, § 4.

Same subject.
K. S. 46, § 3.

See Ch. 22.

Certain kindred
to support, &c.
K. S. 40, §5.
R. S. 78, § 1.

10 Cush. 239.

Superior court
may assess kin-
dred.
R. S. 46, § 6.

1859, 190.

10 Cush. 239.

11 Cush. 24.

may also as-

8688 for future
expenses.
R. S. 46, § 7.

Section" 1. Every city and town shall relieve and support all poor
and indigent j^ersons lawfully settled therein, whenever they stand in

need thereof.

Sect. 2. The overseers of the poor shall have the care and over-
sight of all such poor and indigent persons so long as they remain at

the charge of their respective cities or towns, and shall see that they are

suitably relieved, supported, and employed, either in the workhouse or

almshouse, or in such other manner as the city or town directs, or other-

wise at the discretion of said overseers. They may remove to the alms-

house such children as are suflfering destitution from extreme neglect of
dissolute or intemperate parents or guardians.

Sect. 3. The overseers of the poor shall have the same power and
authority over persons placed under their care, w^hich directors or mas-
ters of workhouses have over persons committed thereto.

Sect. 4. The kindred of such poor persons, in the line or degree of
father or grandfather, mother or grandmother, children or grandchildren,
by consanguinity, living in this state and of sufficient ability, shall be
bound to support such paupers, in proportion to their respective ability.

Sect. 5. The superior court in the county where any one of such
kindred to be charged resides, upon complaint of any city, town, or

kindred who shall have been at expense for the relief and support of

such pauper, may, on due hearing, assess and apportion upon such of the

kindred as they shall find to be of sufficient ability, and, in proportion

thereto, such sum as they shall deem reasonable for or towards the sup-

port of the pauper to the time of such assessment ; and may enforce

payment thereof by execution in common form: provided^ that such

assessment shall not extend to any expense for relief afforded more than

six months pre\4ous to the filing of the complaint.

Sect. 6. The court may further assess and apportion upon said kin-

dred such weekly sum as they shall deem sufficient for the future sup-

port of the pauper, to be paid quarter yearly until the further order of

court ; and upon application from time to time of the city, town, or

kindred, to whom the same is ordered to be paid, the clerk of said court

shall issue and may renew an execution for the arrears of any preceding
quarter.
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Sect. 7. When the court adjudges two or more of the kindred of a Costs, how

pauper to be of sufficient ability to contribute to his support, they shall k.^s^4g, §8.

tax no more costs against any one respondent than is occasioned by his

default or se])arate defence.

Sect. 8. The court may further order with whom of such kindred, Court may or-

that may desire it, such pauper shall live and be relieved, and -sucli pauper gua'i*''^

time with one, and such time with another, as they shall deem proper, Hvc.

having regard to the comfort of the i:)auper as well as the convenience '

"'*•

of the kindred.

Sect. 9. The complaint made as provided in this chapter, shall be Proceedings on

filed in the clerk's office, and a summons shall be thereupon issued re-
ij'"s i"" § i10.

quiring the kindred therein named to appear and answer thereto ; which
summons shall be directed to any officer qualified to serve civil process

between the parties, and served like an original summons, fourteen days

at least before the sitting of the court to which it is returnable.

Sect. 10. Upon suggestion that there are other kindred of ability, other kindred

not summoned in the original process, they may be summoned, and after liXed may be
due notice, whether they appear or are defoulted, the court may proceed summoned,

against them in the same manner as if they had been summoned upon ''
''' '^^'' ^

^^'

the original complaint.

Sect. 11. The court may take further order from time to time in Courtmay make

the premises, upon application of any party interested, and may alter if.^s ."46,^12.

such assessment and apportionment according to circumstances ; and
upon all such complaints they may award costs to either party as justice

requires.

Sect. 12. Said overseers, in their respective places, shall provide for Overseers to

the immediate comfort and relief of all persons residing or found therein, n^diate rdief

"

having lawful settlements in other places, when they fall into distress of strang-ers,

and stand in need of immediate relief, and until they are removed to the k^'s. 4^, § 13.

places of their lawful settlements ; the expenses whereof, incurred within ^..^V^'i-
•'^,'*1,-

three months next befoi'e notice given to the place to be charged, as

also of their removal, or burial in case of their decease, may be recov-

ered by the place incurring the same against the place liable therefor, in

an action at law, to be instituted within two years after the cause of
action arises, but not otherwise.

Sect. l-S. A recovery in such action shall bar the place against which Eecovery to es-

it shall be had from disputing the settlement of such pauper Avith the
nj|^nt*^''

^''"^*^"

place so recovering, in any future action brought for his support. K- s. 46, § 14.

Sect. 14. When a person is supported in a place other than that in ijawuty when

which he has his settlement, the place liable for his support shall not be mmTd, &c.
required to pay therefor more than at the rate of one dollar a week :

i^- S-
^•>v§

is-

2->rovided, that the place so liable shall cause the pauper to be removed 7 vu-k. 155.

Avithin thirty days from the time of receiving legal notice that such sup-
j,^ jie^nii^'

port has been furnished. scusu.sh."

Sect. 15. The overseers of the poor of each place shall also i-elieve. Overseers shall

support, and employ, all poor persons residing or found therein, having
caTi'of decease

no lawful settlements within this state, until their removal to a state bury, indigent

almshouse, and in case of their decease shall decently bury them ; the compllirsation
expense whereof may be recovered of their kindred, if they have any

KT4'f^'s«i6
chargeable by law for their support, in the manner herein before pro- 32.

' '
*^ '

vided ; and if in case of their burial the expense thereof is not paid by 1852,2-5.

such kindred, there shall be paid from the treasury of the connnon-
Avealth, five dollars for the funeral expenses of each pauper over twelve
years of age, and two dollars and fifty cents for the funeral expenses of
each pauiier under that age. Towns liable to

Sect. 16.
_
Every city and town shall be held to pay any expense y."'!;'^','g "l^s

necessarily incurred for the relief of a pauper therein by any person 7i^K't.2\L
'

\
who is not liable by law for his support, after notice and request made

I ^^^l\,'^%
to the overseers thereof, and until provision is made by them. cush! .399!

50
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I-Hh. ii>-

Paupers may bo
removed, &c.
R. S. 40, § 19.

23 Pick. 156.

4 Met. i.Ti.

13 Met. 199.

Process In case
of removals.
If a removal is

not made or ob-
jected to by the
town notified,

then, &c.
K. S. 4(1, § 20.

23 Pick. 150.

Effect of notifi-

cations, &c.,
sent by mail.
K. S. 46, § 21.

Penalty for
leaving- paupers
where not set-

tled, &c.
E. S. 46, § 24.

1849, 06.

2 Greenl. 5.

16 Mass. 393.

1 Pick. 465.

21 Pick. 83.

Overseers of
poor may sell

estate of de-
ceased paupers,
and apply pro-
ceeds to reim-
burse expenses.
1837, 54.

1858, 26.

Overseers may
prosecute, &c.
R. S. 46, § 26.

Overseers, &c.,
to return to sec-

retary of com-
monwealth
statement re-

specting pau-
pers.
1837, 194, § 1.

1841, 116, § 1.

1844, 146.

1848, 247, § 1.

1857, .35, 40.

1858, 46, § 1.

Sect. 17. The overseers of anyplace may send a written notification,

stating the facts relating to any person actnally become chargeable

thereto, to one or more of the overseers of the place where his settle-

ment is supposed to be, and requesting them to remove him, which they

may do by a written order directed to any person therein designated,

who may execute the same.

Sect. 18. If such removal is not effected by the last mentioned over-

seers within two months after receiving the notice, they shall within

said two months send to one or more of the overseers requesting such

removal, a written answer, signed by one or more of them, stating therein

their objections to the removal; and if they fail so to do, the overseers

who requested the removal may cause the pauper to be removed to the

place of his supposed settlement, by a written order directed to any per-

son therein designated, who may execute the same ; and the overseers

of the place to which the pauper is so sent shall receive and provide for

him ; and such place shall be liable for the expenses of his support and
removal, to be recovered in an action by the place incurring the same,

and shall be barred from contesting the question of settlement with the

plaintiffs in such action.

Sect. 19. The notification and answer mentioned in the two pre-

ceding sections may be sent by mail ; and such notification or answer,

directed to the overseers of the poor of the place intended to be notified

or answered, postage prepaid, shall be deemed a sufficient notice or an-

swer, and shall be considered as delivered to the overseers to whom it is

directed, at the time when it is received in the post oflfice of the place

to which it is directed and in which the overseers reside.

Sect. 20. Whoever brings into and leaves any poor and indigent

person in any place in this state, wherein such pauper is not lawfully

settled, knowing him to be poor and indigent, and with intent to charge

such i)lace with his relief or support, shall forfeit a sum not exceeding

one hundred dollars for each offence, to be recovered in an action of tort

to the use of such place.

Sect. 21. Upon the death of a pauper who at the time of his decease

is actually chargeable to any place within this state, the overseers of the

poor of such place may take possession of all his real and personal prop-

erty ; and if administration is not taken upon his estate within thu'ty

days after his decease, the overseers may in their own names sell and
convey so much thereof as may be necessary to repay the expenses in-

curred for the pauper. If any part of such property is withheld from
said overseers, they may in their own names sue for and recover posses-

sion of the real estate, and shall have the same remedy for the recovery

of the personal estate or its value, that an administrator might have in

like case.

Sect. 22. In all actions and prosecutions founded on the preceding

provisions of this chapter, the overseers of the poor of any place or any
person by writing under their hands appointed shall appear, prosecute,

or defend, the same to final judgment and execution, in behalf of such

place.

returns to be made by overseers of the poor, &c.

Sect. 23. The board of directors for public institutions of the city

of Boston, and the overseers of the poor of all cities and towns, shall, on

or before the fifteenth day of October of each year, make out and return

to the secretary of the commonwealth a statement of the paupers in such

city or town as they were during the year ending on the last day of the

month preceding ; which return shall contain true and correct answers

to the following inquiries :
—

What number of persons have been relieved or supported by your town during the

year ending September 30 r Of those, how many have a legal settlement in your
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town ? How many are foreign born ? How many of the foreign born are from
England and Ireland ? How many state paupers have you sent to the state alms-
houses ? How many of the poor assisted in your town or sent to state almshouses
were foreigners ? How many of your insane do you support in state lunatic hospi-

tals ? How many of your idiotic poor are in the state institution for educating idiots ?

Have you an almshouse ? What number of acres of land is attached to your alms-
house ? ^^'hat is the estimated present value of your almshouse establishment ? Real
estate ? Personal ? What number of persons have been supported in your alms-
house during the whole or any part of the year ? What is the average number
supported in the almshouse ? What is the average weekly cost of supporting each
pauper in the almshouse ? What number of persons have been inmates of your alms-
house who are luiable to perform any kind or amount of labor ? What is the esti-

mated value of all the labor performed by the poor in your almshouse ? How many
persons, including their families, have you supported out of the almshouse during the
whole or a portion of the year ? What is the average weekly cost of supporting each
pauper out of the almshouse ? How many have you aided out of the almshouse ?

How many have you supported or relieved who were insane ? How many who were
idiots ? What number of persons, relieved or supported during the year, in your
town, have become dependent by reason of insanity or idiocj' ? What number of your
poor, supported at the public charge, have been made dependent by intemperance in
themselves ? What number by intemperance in those who ought to have been their

supporters ? What is the total net amount of expense of supporting or relieving the

poor in your town during the year, including interest on your almshouse establish-

ment ? flow many are supported in your almshouse at the present time ? How many
are supported out of the almshouse at the present time ? How many are assisted out
of the almshouse at the present time ?

They shall, at the same time, make correct returns of all children in such
city or town under fourteen years of age who are supported at the pub-
lic charge, specifying therein the name, age, and sex of each. And the

secretary of the commonwealth shall, in the month of September annu-
ally, furnish the board of directors for public institutions of the city of
Boston, and the overseers of the poor of every other city and town, with
blank forms of returns, which shall contain in substance the foregoing

interrogatories.

Sect. 24. If the board of directors for public institutions of the city Penalty for not

of Boston, or the overseers of the poor of any other city or town, refuse
5^7™|i'"'§

3™"

or neglect to make any of the returns as aforesaid, they shall forfeit a i857',35.

'

sum not less than fifty nor more than one hundred dollars for each of-

fence ; and the secretary of the commonwealth shall forthwith notify

the district-attorney of the district in which such directors or overseers

reside, of such refusal or neglect, and he shall immediately prosecute for

the same.

Sect. 25. The secretary shall, as soon after the fifteenth day of Oc- Secretary to

tober of each year as practicable, make out an abstract of the returns
of returns^^"^'^^^

made to him, together with such explanatory remarks as he deems proper, i837, 194, §2.

and cause the same to be printed for the use of the legislature. l^l] 247^ 1 1'.

185?! 40.

'

CHAPTER 71.

OF ALIEN passengers AND STATE PAUPERS.

board of comjnssioners.
Section

1. Board of alien commissioners, how consti-
tuted.

2. Commissioner appointed by governor.
Term of office.

3. Commissioners may appoint persons to
visit almshouses, to give directions in rela-

tion to pauper returns, &c.
4. to appoint agents to procure information

respecting foreignerB arriving in this state.

Section
5. Commissioners to prescribe form of certifi-

fatf> tn hp iispd in spnriino- paupers tO State

6.

cate to be used in sendin

almshouses, &cimsiiouses, etc.

powers of, in relation to paupers at hos-
pitals.

may transfer inmates of state alms-
houses, &c.

may commute bonds.

to make annual report.y. ro maKC annual repon.

10. Compensation of commissioners, &c.
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alien passengers.
Section
11. Superintendents of alien passengers, how

appointed, qualitied, and paid.

12, 13. their duties.

14. to board vessels arriving with alien pas-

sengers, &c.

Certain passengers not to be landed until

bond is given, &c. Superintendent may
receive money in lieu of bond, &c. Sick

and destitute passengers may in certain

cases be landed without bond, &c.

Head money paid, to be refunded in certain

cases.

Bond may be taken. How cancelled.

Party to whom head money is repaid, &c.,

liable if passenger returns.

Preceding provisions not to extend to con-

suls, &c., nor persons in distress.

Penalty for landing aliens at place other

than port of destination.

or without complying with provisions of

this chapter.

for lauding convicts, &c., from other

states.

Superintendents to make reports, render

accounts, &c.

Overseers of poor when to perform duties

of superintendents.

Persons bringing foreigners into state, lia-

ble for support, &c., in certain cases.

15.

16.

17.

18.

19.

20.

21.

22.

2.3.

24.

25.

HOSPITAL AT RAINSFORD ISLAND.

26. Inspectors, &c., at Rainsford Island. Su-

perintendent to give bond.

27. Inspectors to establish rules and visit hos-

pital.

28. to make report.

29. Foreign paupers arriving sick, to remain at

hospital.

30. Commissioners may allow tovras to send

sick paupers to hospital.

31. Bills of expenditures at island.

STATE ALMSHOUSES AND STATE PAUPERS.

32. Inspectors of state almshouses, appoint-

ment, duty and salary of.

37.

38.

39.

Section
33. Inspectors to have certain powers of over-

seers of poor, &c.

34. Superintendent, salary, bond, &c.

35. to receive paupers, &c.

3G. Cities and towns may send state paupers to

state almshouses, &c.

not to send lunatics who are dangerous.

Inmates becoming furiously mad may be
sent to state lunatic hospitals.

Idiots having no known settlement may be
sent to state almshouse.
Fees allowed to officers, &c., in such cases.

40. Discharged convict iiaupers to be removed
to almshouses in certain cases.

41. When settlement is discovered in this state,

such paupers to be removed thereto, &c.

42. Convicts too sick to be removed, how to be
provided for.

Husband and wife not to be separated.

Expense of supporting state pauper in such
case, how paid, &c.

When either almshouse is full, inmates to

be distributed, &c.

When all are full, towns, &c., to take

charge of state paupers, at expense of
state. Notice thereof.

47. Powers of inspectors as to inmates and
property.

Superintendents may contract for employ-
ment of inmates, &c.

Towns liable for support of their paupers,

who become inmates of state almshouses.

Liability of kindred for support of such
paupers.

Punishment for leaving almshouses with-

out consent, and ibund begging.

52. Foreign paupers may be conveyed to place

where they belong.

State lunatic paupers may be conveyed to

place where they belong.

Inspectors to audit superintendent's ac-

counts, and make reports.

55. Accounts for maintenance of almshouses,

how and when paid.

56. No allowance to county, &c., for state pau-
pers, except, &c.

57. Accounts of counties, &c., how audited, &c.

43.

44.

45.

40.

48.

49.

50.

51.

53.

54.

Board of alien
commissioners,
how consti-
tuted.
1851, 342, § 1.

1856, 294, § 1.

Commissioner
appointed by
governor.
Term of office.

185(J, 2'M, § :,'.

Commissioners
may appoint
persons to visit

almshouses.
to give direc-

tions in relation

to pauper re-

turns, &c.
1851, 342, § 2.

BOARD OF ALIEN" COMIVHSSIONEES.

Section 1. There shall be a board of commissioners in relation to

alien passengers and state paupers constituted as follows : One person
appointed by the governor and council, the auditor of accounts of the
commonwealth, and the superintendent of alien passengers for the city

of Boston, which board shall superintend the execution of all laws in

relation to the introduction of aliens into the commonwealth and the

support of state paupers therein.

Sect. 2. The present appointed member of the board shall continue

to hold his office according to the tenor of his commission, and at the

expiration of his term of office, and whenever a vacancy occurs, the

governor, with the advice and consent of the council, shall appoint

some suitable person to hold the office for three years.

Sect. 3. The commissioners may appoint one or more persons, who
shall at least once in every year visit all the almshouses or places

where state paupers are suj^ported, and ascertain from actual examina-
tion and inquiry whether the laws in respect to such paupers are

properly regarded, particularly in relation to such as are able to labor

;

and if infractions of the laws are discovered, make immediate report

thereof to the commissioners. The commissioners shall give such
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directions as will insure correctness in the returns required in relation

to paupers, and may use such means as are necessary to collect all

desired information in relation to their support.

Sect. 4. They shall appoint one or more persons, to be approved Commissioners

by the governor and council, who shall ascertain the names of all
a°eu'/s'to pro-

rma-foreigners brought into this state by any conveyance by land, or by cure inforn

any lines of communication established for the regular transportation forci[rn*'ersVr°^

of passengers by water, not extending beyond or stopping at places |;jyj"^'^
i" ^^^^

without the United States, and also procure such further information i85i,'342, §§3, 4.

in relation to such foreigners as is practicable in order to identify them See §20.

if they should hereafter become a public charge. All officers and
agents of railroad corporations, and proprietors or agents of other

means of conveyance, shall furnish the agents of the commonwealth,
when so required, with the information above named so far as in their

power, by filling up blanks to be furnished them for that purpose. If

any of said persons refuse or neglect to furnish such information when
requested, they shall be punishable by fine not less than twenty dollars

for each pei-son in relation to whom the information is withheld.

Sect. 5. They shall prescribe to the superintendent of each state to prescribe

almshouse and of the hospital at Rainsford Island, the forms for statis- c°tcs tobc used

tical returns to be made by them in their annual report, in relation to in sending pau-

the sex, age, and nativities of the inmates, and the places from whence ahSsiiouses^

thev were sent. They shall also ijrescribe the form of certificates f^- ,„, ^,
"^

• T n /• •^- r- ^^ n . ^
lb56, 171, § 1.

required oi mayors oi cities, or overseers oi the poor oi towns, when a i8(,|c(v.J5

pauper is sent therefrom to either of the state almshouses ; Avhich cer-

tificate shall contain such inquiries in relation to the age, parentage,

birthplace, and former residence of, and other facts relating to, the pau-

per, as they may deem necessary, to which mayors and overseers of the

poor shall render true answers as fiir as they are able, before the pauper
is received into the almshouse. The several cities and towns shall be
ftimished with blank forms of said certificate by the commissioners.

Sect. 6. They shall have the same powers to bind as apprentices powers of, in

minors who are inmates of the hospital at Rainsford Island, and in [nM-s^atVospi-"

relation to state paupers who are inmates of the same, or of either of t'l'^s-

the lunatic hospitals in this state, and their property, as are by law see'ch. 70.

'

vested in towns and overseers of the poor in reference to paupers sup- cii- m. § +.

ported or relieved by towns.
Sect. 7. The inmates of a state almshouse, state lunatic hospital, or may transfer

the hospital at Rainsford Island, may be transferred from one institu- aimshouses^^'^*^

tion to another, or sent to any state or Y>lace where they belong, by the -fee-

board or their order, when the public interest or the necessities of the ^i^fi'lf^'M

inmates require such transfer ; but no patient shall be transferred or
discharged from a state lunatic hospital without the concurrence of the
tinistees thereof.

Sect. 8. They may commute the bonds taken by superintendents may commute

of aUen passengers, on such terms as in their judgment Avill best pro-
iss:^^ 306, § 1.

mote the interest of the state.

Sect. 9. They shall annually on or before the fifteenth day of to make an-

October, make a report of their doings to the governor and council, to """/
'{^^'"fg

be laid before the legislature, and shall therein make such suggestions i857Uo,'§i.

in relation to the present or other plans for the support of paupers as
may occur to them.

Sect. 10. They shall receive such compensation for their services compensation

as the governor and council may deem reasonable ; and the agents
°85it 342, § 7.

appointed by them, such compensation as may be fixed by the com- i«55^ ^se!

missioners, not exceeding four dollars for each day they are employed,
together with their necessary expenses for board and travel, to be paid
quarter-yearly.

34



398 ALIEN PASSENGERS. [Chap. 71.

Superinten-
dents of alien
passengers,
how appointed,
qualified, and
p;ud.
1848, 313, §§ 1, 2.

1858, 132.

duties of.

1848, 313, § 1.

Same subject.

1848, 313, § 3.

1851, .342, §4.

to board ves-
sels arriving
with alien pas-
sengers, &c.
1848, 313, § 4.

1850, 105, § 1.

1851, 342, §4.
1852, 279.

Certain passen-
gers not to be
Unded until
bond is given,
&c.
1852, 279, § 1.

1852, 312, § 1.

11 Peters, 102.

7 Howard, 283.

4 Met. 282.

Superintendent
may receive
money in lieu

of bond, &c.

ALIEN PASSENGERS.

Sect. 11. The governor, with the advice and consent of the coun-
cil, shall, when necessary, appoint and commission in each maritime
place some suitable person to be superintendent of alien passengers

therefor, who, before entering upon the duties of his office, shall be
sworn, and give bond, with sufficient sureties for the performance
thereof, to the treasurer of the commonwealth, in such sum as shall be
specified in his commission, and he shall hold his office until another

is apjiointed, commissioned, and qualified in his stead. The superin-

tendent for the city of Boston shall receive a salary of two thousand
dollars a year for his services as such superintendent and as a member
of the board of alien commissioners ; and the superintendent for any
other place, such salary as the governor and council may determine,

not exceeding the amount of alien j^assenger money received by him

;

and the salary of each shall be expressed in his commission.

Sect. 12. Each superintendent shall from time to time designate

places for the examination of vessels as hereinafter mentioned, and
shall require the pilots of the ports of his city or town to anchor such

vessels at the places so designated, there to remain until such examina-
tion is had. Any pilot who refuses or neglects to perform .said duty, or

who through negligence or design permits any alien passenger to land

before such examination, shall forfeit not less than fifty nor more than

two thousand dollars.

Sect. 13. The superintendents shall have the care and oversight

of all matters arising under the four following sections in the cities or

towns for which they are appointed ; and when a breach of any pro-

vision thereof comes to their knoAvledge, they shall, Avith the advice of

the district-attorney for their district, institute prosecutions for the for-

feitures incurred.

Sect. 14. When a vessel which does not belong to a line of com-
munication established for the regular transportation of passengers by
water and not extending beyond or stopping at places without the

limits of the United States, arrives at any port or harbor within this

state, with alien passengers on board who have never before been
within the state, or who, if so, were a public charge as lunatics or pau-

pers, the superintendent of the place where it is intended to land such

passengers shall go on board such vessels and examine into the con-

dition of such passengers ; and the master or commanding officer of the

vessel shall, within twenty-four hours after such arrival, make a report

in writing under oath to said superintendent, of the name, age, sex,

occupation, place of birth, last place of residence, and condition of

every such passenger ; and none of them shall be landed or permitted

to land, except as is hereinafter provided, until such re])ort is made.
Sect, 15. No insane, idiotic, deaf and dumb, blind, deformed, or

maimed person, among said passengers, or alien who h;is before been
a public charge within this state, shall be permitted to land until the

master, owner, consignee, or agent of such vessel makes and delivers to

said superintendent a bond to the commonwealth for each of said per-

sons, with satisfactory sureties in the sum of one thousand dollars, con-

ditioned that such passengers shall not within ten years from the date

thereof become a city, town, or state charge. And no other passenger

shall be permitted to land until a bond is given as aforesaid, in the

sum of three hundred dollars, conditioned that he shall not become a

charge as aforesaid within five years from the date thereof ; but in lieu

of the bond last mentioned, the superintendent may receive from said

master, owner, consignee, or agent, such sum, not less than two dollars,

as in his judgment is sufficient to coA'er the risk incurred by the com-
monwealth in permitting such passenger to be landed ; and the names
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of all such passengers shall be certified by the superintendent on the
back of the report : provided., that if any passenger arriving as afore- sick and desti-

said is so sick or destitute as to requii-e relief, and the master refuses *"**^ passeuprs
,.

-J? -J
^

• ^ c .
may be lauded

to report him, or it said master, owner, consignee, or agent refuses to without boud,

give such bond, the superintendent may permit such passenger to be
'^*^"

landed ; and if the commonwealth or any place is put to expense for

his support, sickness, or burial, within ten years of the time he is' so
landed, the commonwealth or such place may in an action of contract
recover the amount of all such expenses of said master, owner, con-
signee, or agent, who shall also severally forfeit the sum of five hundred
dollars for every passenger so landed.

Sect. 16. When a master, owner, consignee, or agent, has paid to Head money

the superintendent the sum of two dollars for the landing of an alien Funded'iu^eer-
passenger, the superintendent shall refund said sum upon receiving tain cases,

satisfactory evidence within thirty days that the passenger left the
^^^^' ^i^o.

§
i-

state within forty-eight hours after such payment ; and he shall state

the amounts so refunded in his quarterly accounts.
Sect. 17. The superintendent of alien passengers, instead of re- Bond may be

ceiving the papnent of two dollars as aforesaid, may in any case take c^nceiietf
°"^

a bond, with sufficient sureties, for such payment; and on proof that 1853,300, §2.

the passenger
. left the state within forty-eight hours after giving such

bond, the superintendent shall cancel it.

Sect. 18. If an alien passenger on whose account the commutation Party to whom
money has been refunded or bond cancelled as provided in the two pre- repaifi^&'afiiL
ceding sections, within five years thereafter returns into this state and bie if passenger

becomes a pubhc charge, the party who paid the commutation money or i854™i9.

gave the bond, shall become liable to the commonwealth for the ex-
penses of such passenger's support, to the same extent as if a bond in
the penal sum of three hundred dollars had been taken upon the first

landing of such alien.

Sect. 19. The preceding provisions shall not extend to seamen sent Consuls, &c.,

from foreign ports by consuls or vice consuls of the United States, nor
di'^tressTiot

^"^

to ambassadors, consuls, or public ministers, or other persons represent- affected hereby.

ing foreign states, nor to persons coming on shore from vessels in dis- i^48,'3l3,*§ uJ.

tress, nor to any alien passenger taken from a Avreck where life is in i^^o' k^^,' §
1.

"

danger.

Sect. 20. If the master or commanding officer of a vessel lands an Penalty for

alien passenger at any place within this state other than that to which ™?/nt\\Tt
vessel IS destined, with intent to avoid the requirements of this chap- of destination.

ter, he shall forfeit one hundred dollars for every passenger so landed. ^*'**^' ^^^' *'*'

Sect. 21. If the master or commanding officer of a vessel lands, or or without

permits to be landed, hi this state, any aHen passenger, without com- pX^ifouf Tf
*

plying with the provisions of this chapter, he and the owner or con- tins chapter.

signee of the vessel shall severally forfeit five hundred dollars for every
^^^^' ^^^' *

^^'

passenger so landed.
Sect. 22. If the master or other person having charge of a vessel, for landing

therein brino^s to and lands, or suffers to be landed, within this state, a from othet*""
person convicted in any other state or in a foreign country of an infa- states.

mous crime, or a crime for which he has been sentenced to transportation, ^' S--**^' §25.

knowing of such conviction, or having reason to suspect it, or a person
of a notoriously dissolute, infamous, and abandoned life and character,
knowing him to be such, he shall for every such offence forfeit a sum
not exceeding five hundred dollars.

Sect. 23. Every superintendent of alien passengers shall on the third Superintend-

Wednesdays of January, April, .July, and October, of each year, render reporTs,"Jender
to the treasurer of the commonwealth, a detailed account of all the account's, &c.

money received and expended by him and his assistants under the pro- lSo;lj2:^"'
visions of this chapter, up to the first days of said months ; and after
deducting therefrom the amount of salary due to him up to the time to
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Overseers of
poor, when to
perform duties
of superiuteud-
eut.

1848, 313, § 8.

Persons bring-
iug foreig'uers
iuto state, liable

for support,
ifce., in certain
eases.

1851, 342, § 5.

Inspectors, &c.,
at ilainsford
Island. Super-
intendent to
give bond.
1852, 275, § 11.

1854, 2(i2, § 1.

1859, 221, § 2.

Inspectors to
establish rules
and visit hospi-
tal.

1S54, 2(52, §§ 1, 2.

1857, 248.

to make re-

port.
1859, 177, § 2.

Foreign pau-
pers arriving
sick, to remain
at liospital.

1852, 275, § 11.

Commissioners
may allow
towns to send
sick paupers to
hospital.
185:J, 352, 5 5.

1854, 189, § 0.

Bills of expen-
ditures at
island.
1854, 2G2, § 4.

1859, 221, § 2.

Avliicli said quarterly accounts extend, shall pay tlie balance into the
treasury.

Sect. 24. The overseers of the poor in any place where there is no
superintendent of alien passengers, or where such superintendent is un-
ahle to perform his duties by reason of absence or ill health, shall per-

form the duties and exercise the authority of superintendents ; and shall

in like manner render their accounts to the state treasurer, and pay over
the money received, deducting therefrom a reasonable compensation for

their services.

Sect. 25. If a foreigner brought into this state in the manner speci-

fied in section four, falls sick, or from any cause becomes a public charge

within one year thereafter, the commonwealth or any place incurring

expenses for his support, sickness, or burial, may in an action of con-

tract recover the amount of such expenses of the corporation or party

by whose means the person was brought into the state : provided^ that

the party so liable shall be notified of his liability in each case as soon as

practicable, in order that such party imiy if so disposed provide means of
support or removal.

THE hospital AT RAINSFORD ISLAN"D.

Sect. 26. The governor, with the advice and consent of the coun-
cil, shall appoint three inspectors of the hospital at Rainsford Island,

subject to removal only for sufficient cause, and such other officers and
attendants, and establish such compensation for said inspectors, officers,

and attendants, as they shall deem proper. The superintendent shall

give bond in like manner as superintendents of state almshouses.

Sect. 27. The inspectors shall, subject to the approval of the gov-
ernor, establish rules and regulations for the management and govern-
ment of said hospital, and shall see that such rules and regulations are

enforced ; and one of the insjoectors shall visit the hospital once at least

in each month.
Sect. 28. They shall annually on or before the fifteenth day of Oc-

tober, make a report to the governor and council, of the state of the in-

stitution, with a list of the salaried officers and their salaries, and, in a

tabular form under the heads specified in section eleven of chajDter five,

the value of the stock and supplies.

Sect. 29. All foreign ]iaupers arriving by water within the state,

who cannot on account of sickness be removed to one of the state alms-

houses, shall during the continuance of such inability be supported at

said hospital.

Sect. 30. The board of alien commissioners may allow any city or

town in the state to send sick state paupers to said hosjtital, and such
paupers, their kindred, and the places of their settlement, shall be sub-

ject to the same liability as if they had been sent to a state almshouse, to

be enforced in like manner.
Sect. 31. Bills for exi^enditures at said island, after approval by the

inspectors, shall be presented to the auditor ; for improvements, at the

close of each quarter ; for current expenses, once m each month.

Inspectors of
state alms-
houses, ap-
pointment,
duty, and salary
of.

1852, 275, § 6.

18.54, 189, § 3.

1854, 437, § 3.

1859, 177, § 3.

STATE ALMSHOUSES AJfD STATE PAUPERS.

Sect. 82. The governor, with the advice and consent of the council,

shall appoint for each of the state almshouses, a board of three insjDect-

ors residing in the immediate vicinit}^ thereof, subject to removal only

for sufficient cause, and one member at least of each board shall be ap-

pointed annually. The inspectors shall, subject to the approval of the

governor, establish rules and regulations for the proper management and
government of said almshouses, and shall see that such rules ami regula-

tions are enforced ; and each ahnshouse shall be visited by one inspector
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at least, once in each week. They shall receive an annual salary of one

hundred dollars each, together with their necessary traveUing expenses.

Sect. 33. The inspectors shall have the same power to bind as ap- inspectors to

1
• ^ !• ^T • J.- J. J.' 1 At, • 1 have certam

prentices, minors who are inmates oi the institution under their charge, powers of over-

to cause the inmates of said institution to be returned to the place or ^<^^r8 of poor,

country from which they came, and to remove insane persons to the state \^2,275,j7.

lunatic hospital, as is vested in overseers of the poor. |h! m', 'A.
Sect. 34. The governor, with the advice and consent of the council. Superintendent,

shall appoint a superintendent of each of said institutions, whose salary ^c^^'
"'^ '

subject to the approval of the governor shall be fixed by the inspectors i|52, 275, § 5.
^

thereof, and who shall receive no other compensation or perquisite for ' ' '

"'

his services, except the right to reside with his family in the building

under his care. He shall give bond to the treasurer of the common-
wealth for the faithful performance of his duties, in such sum as shall be
designated by the rules and i-egulations of the inspectors, and with suf-

ficient surety or sureties to the acceptance of said inspectors, and sub-

ject to the approval of the governor.

Sect. 35. Said superintendents shall receive all paupers sent with a to receive

proper certificate from the mayor of any city or one of the overseers of j^lsT ^'ro.fa.

the poor of any town, and provide for them under the rules and regu-

lations herein provided. lJo3 Ju.ifi-

Sect. 36. The several cities and towns may at their own expense Cities and

send to said almshouses, to be maintained at the public charge, all gt^epauifersto

paupers who may fall into distress therein, not having a settlement state aims-

within the commonwealth; that is to say, the cities and towns in the 1^:5'
, 275, § 3.

counties of Sufiblk, Middlesex, and Essex, may send such persons to the is50, 171, §3.

state almshouse at Tewksbury ; the cities and toAvns in the counties of

Norfolk, Bristol, Plymouth, Barnstable, Nantucket, and Dukes County,

to the state almshouse at Bridgewater ; and the remaining cities and
towns, to the state almshouse at Monson : provided., that the alien com-
missioners may direct the mayor of any city or the overseers of the

poor of any town, to send such paupers to either of the state alms-

houses; and if anyplace is so directed to send a pauper to a greater

distance than would be required by the preceding provisions of this sec-

tion, the necessary additional expense shall be paid by the state.

Sect. 37. No city or town shall send to either almshouse any person not to send

who by reason of insanity would be dangerous if at large. And if an are^daiTo-erous.

inmate of such establishment becomes so insane, the inspectors thereof inmates beeom-

may apply to the judge of a police court, or any two justices of the m&i n"iy be^

peace and of the quorum, in the county in which the institution is situ- »™t *? ^^^\l
i"-'^,.,,,1,' •', ... , , natic hospitals.

ated, who sliall have the same power and authority in regard to such 1854, 437, § 1.

application and the commitment of such person to either of the state

lunatic hospitals, as judges of probate courts have in regard to lunatics

furiously mad : provided, that it shall not be necessary to give notice of
such application to the officers of any place.

Sect. 38. When it is made to appear on application in writing to idiots having

any two justices of the peace, one of whom shall be of the quorum, or tiemenrmay be

to a police court, that any person having no known settlement in this sent to state

state is idiotic and ought to be confined, said justices or court shall send isso, los, § 3.

such person to the nearest state almshouse, there to be supported, gov-
erned, and employed, in the same manner as persons sent thereto by
overseers of the poor.

Sect. 39, In any case arising under the preceding section, all magis- Fees allowed to

trates, officers, and witnesses, shall receive the same fees and compensa- g^if ca's^?'
^^

tion for services performed, and for travel and attendance, as are allowed i856, los, §6.

by law for like services in criminal proceedings, to be taxed, allowed,
and paid, in the same manner.

Sect. 40. When a convict discharged from the state prison or any Discharged con-

jail or house of correction, having no settlement in this state known to be*^ removed^ to
34* 51
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almshouses in

certaiu cases.

1S53, 388, § 1.

When settle-

ment is discov-
ered in this
state, such pau-
pers to be re-

moved to the
place, &c.
1853, 388, § 2.

Convicts too
sick to be re-

moved, how to
be provided
for.

1853, 388, § 3.

Husband and
wife not to be
separated.
R. S. 45, § 1.

1855, 172, § 1.

Expense ^r
supporting'
state pauper in
such case, how
paid, &c.
1855, 1/2, §§ 1, 2.

When either
almshouse is

full, inmates to
be distributed,
&c.
1853, 352, § 3.

1859, 255.

When all are
full, towns, &c.,
to take charge
of state paupers
at expense of
state.

Notice thereof.

1854, 437, § 2.

1853, 352, § 4.

Powers ofln-
spectors as to
inmates and
property.
1855, 445, § 3.

See Ch. "0.

Ch. Ill, § 4.

Superintend-
ents may con-
tract for em-
ployment of in-

mates, &c.
1858, 1()8.

Towns liable

for support of

the warden, keeper, or master thereof, is at the time of his discharge

incompetent, by reason of age, infirmity, or disease, to support himself

by hibor, such warden, keeper, or master shall cause him to be removed
to one of the state almshouses ; the expense of which removal shall be
certified to the auditor of the commonwealth, upon whose approval

thereof the same shall be paid out of the treasury.

Sect. 41. If after such removal it appears to the inspectors of the

almshouse to which such discharged convict is removed, that he has a

legal settlement in this state, they shall cause him to be removed to the

place of his legal settlement, which shall be liable to refund to the com-
monwealth all expenses incurred in behalf of such convict from the

time of his discharge from the state prison, jail, or house of correction

;

to be recovered by a suit to be instituted by the attorney-general in the

name of the commonwealth.
Sect. 42. Any convict who at the legal expiration of his imprison-

ment is in a condition, from bodily infirmity or disease, to render his

removal as aforesaid impracticable, shall be provided for and receive

such treatment, in the state prison, jail, or house of correction, as the

exigency of the case may require, until he is in a condition to be re-

moved according to the provisions of section forty.

Sect. 43. When the operation of any provisions of law in relation to

poor and indigent persons might cause a separation of husband and wife

bj^ reason of her having a legal settlement in some place in the common-
wealth, he being a state pauper, both parties may be supported at the

almshouse of the place where she has a legal settlement.

Sect. 44. The expense of thus supporting the person who is such
state pauper shall be paid by the commonwealth, and the accounts

therefor shall be audited and allowed by the inspectors of the state

almshouse to which such pauper would otherwise belong, reference

being had to the expense of supporting such person at the state alms-

house, if there committed.
Sect. 45. When either of the state almshouses is full of inmates, the

superintendent thereof shall report the fact to the alien commissioners,

who shall distribute the paupers who cannot be provided for therein,

among the other state pauper establishments, in such manner as shall

be most convenient.

Sect. 46. When by reason of all the state almshouses being full, a

city or town is unable to obtain admission for a state pauper, such place

shall take charge of the pauper until notified by the superintendent to

whom application for admission has been made, that the pauper can
be received. The superintendent shall give notice by mail Avhen the

pauper can be received, having regard in so doing to the priority of
aj^plications ; and until notice is given, the city or town shall receive

pajinent for the support of the pauper from the treasury of the common-
wealth.

Sect. 47. The inspectors of the several state almshouses shall have
the same powers in relation to the paupers who are inmates of the same,

and their property, as are vested in towns and the overseers of the poor

in reference to paupers supported or relieved by towns, to be exercised

in the same manner.
Sect. 48. The superintendent of each state almshouse, with the con-

sent of the inspectors, may contract with any person, for the employment
of any inmate thereof in any kind of lawful labor, for such wages or on
such terms as the superintendent and inspectors approve. When a con-

tract is so made, such inmate shall be discharged from the institution,

and if he refuses to ixvail himself of the employment offered shall forfeit

all claim to support as a state pauper.

Sect. 49. If a pauper having a legal settlement in any place becomes
an inmate of either of said almshouses, such place shall be Uable to the
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commonwealth for the expense incurred for him, in like manner as one their paupers

town is liable to another in like cases; and the same measures shall be housed!
^^^"

adopted by the inspectors, hi reo-ard to notifying towns so liable, the 1855,445, §4.
1 , •; ,

^
T 1 1- i J?

• looo, 106, so.
removal ot the pauper, and the recover)^ Irom towns of expenses m-
curred for him, as are prescribed for towns in like cases.

Skct. 50. The kindred who are liable by law to towns for expenses Liability of kin-

in supporting such paupers, shall in like manner be liable to the com- portof'such"

monwealth for any expense incurred for such paupers ; and the ins]:)ectors pa"P<^rs.

may adopt the same measures and institute like legal proceedings for ]^ t/,^; § (,;

the' recovery of such expenses of the kindred so liable, as are prescribed SeeCh. 70.

for towns in like cases.

Sect. 51. If an inmate of either of said almshouses, above the age of Punishment for

sixteen years, leaves the same without the consent of the inspectors iJ^^uTcf without

thereof, and within one year thereafter is found within any city or town consent, and
... '

, ,. . '' , . 1 1 11 1 -111 c J.
found beg-'nns'.

solicitnig jjublic or private charity, he shall be punished by conhnement 1852, 275, f9.

to hard labor in the house of correction for the county within which he

is so found, for a term not exceeding three months.

Sect. 52. Any justice of the sujierior court, trial justice or police roreignpau-

court, upon complaint of the overseers of the poor of any place or of a carH"u^here

superintendent of ahen passengers, in terni time or vacation, may, by they belongs

warrant directed to a constable or other person therein designated, cause isso,' 105, § 4?

any pauper not born, nor having a settlement, in this state who may
conveniently be removed, to be conveyed, at the expense of the state, to

any other state, or, if not a citizen of the United States, to any place

beyond sea where he belongs.

Sect. 53. Upon complaint of the trustees of any state lunatic hospi- so may state

tal, the county commissioners of a county, the inspectors of a state^ S" 3?fH"^'
pauper estabUshment, or the overseers of the poor of a place, a judge of

the probate court shall have the same powers as are given by the pre-

ceding section, to cause the removal of state lunatic paupers under their

charge to any other state, or beyond sea, where they belong.

Sect. 54. The inspectors of the several state almshouses shall audit inspectors to

all the accounts of the superintendents of their respective institutions
; toufent^rae,""

and shall report to the governor and council on or before the fifteenth counts, and
. ^ i •,'', o ,1 • ,.. ,• 1 ^1 • 1 malce reports.

day ot October annually, the state of the institution under their charge, 1^52, 2:5, § 10.

and the expenses in detail of said institution for the year ending on
J^^^'

j~'J^:^^

the last day of the preceding month, with a list of the salaried officers

and their salaries, and, in a "tabular form under the heads specified in

section eleven of chapter five, the value of the stock and supplies.

Sect. 55. All accounts for the maintenance of the state almshouses. Accounts for

and the support of their inmates, shall, after they have been approved Xlsho^es!
"^

by the inspectors, be presented to the state auditor at the close of each how and when

month and paid from the treasury of the commonwealth : provided, that ^^^l igg, § 5.

if the inspectors deem it necessaiy, a warrant may be drawn by the

govei'nor on the treasurer of the commonwealth in favor of the superin-

tendent for a sum not exceeding five hundred dollars, to enable him to

make purchases during the month ; said sum to be accounted for to the

auditor prior to the advance of any further amount.
Sect. 56. Nothing shall be allowed from the treasury of the com- Allowance for

monwealth to any county, city, or town, for expenses incun-ed on account
iJ^2!275"h'^*'

of any state pauper, except in cases expressly provided by law.

Sect. 57. All accounts against the commonwealth for allowance to Accounts of

counties, cities, and towns, on account of state paupers, shall be rendered ho"vaudi'ted,&c.

to the board of alien commissioners on or before the third "Wednesday t^; ^;^'^'^^^'

of January annually; and shall be so made as to include all claims for isii, iio, §3.

such charges up to the first day of said January, and if approved by said
J^^^'^ ]^-,\^ j^^^,

board, and certified by the auditor of accounts, shall be paid from the 275, § 4V i853,'

treasury of the commonwealth. The commissioners may require such j-2; 1
2.' '

accounts to be accompanied with such statement of particulars and facts, ^^°\^j|®'

and substantiated by such affidavits, as may seem to them proper. im, 111."
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CHAPTER 72.

OF THE MAINTENANCE OF BASTARD CHILDREN.

Section
1. Complaint, how to be marie.

2. Who may complain, &c., if woman refuses.

3. If woman is in state almshouse, complaint

where made.
4. Accused may be held to answer, &c.

5. For what reasons the cause may be contin-

ued, &c.

6. Defendant committed, &c.,how discharged.

7. Trial by jury, and order of court thereon.

8. Mother of child may testify, &c.

Section
9. Complaint not to be withdrawn, without

consent, &c.

10. Liability for support.

11. Party charged as father may take poor

debtor's oath.

12. Mother, &c., to have remedy against prop-

erty of father.

13. Proceedings as in civil cases.

14. Complainant not required to support de-

fendant in prison.

Complaint how
to be made.
K. S. 49, § 1.

1S59, 239, § 1.

1 Greenl. 304.
() Greenl. 460.

3 X. H. R. 1.35.

2 Mass. 441.

3 Met. 209.

6 Cush. 111. .

Who may com-
plain, &c., if

woman refuses.
1859, 239, § 3.

Ifwoman is in
state alms-
house, com-
plaint where
made.
1859, 239, §§ 2, 6.

Accused held
to answer, &c.
R. S. 49, § 1.

1851, 96, § 2.

1859, 196.

3 Greenl. 433.

7 Mass. 340, 396.

13 Met. 246, 372,

8 Cush. 294.

2 Gray, 199.

For what rea-
sons the cause
may be contin-
ued, &c.
R. S. 49, §2.

Section 1. When a woman who has been delivered of a bastard

child, or is pregnant with a child which if bom alive may be a bastard,

makes a complaint to a justice of the peace or police court, and desires

to institute a prosecution against the person whom she accuses of being

the father of the child, the justice or court shall take her accusation and
examination, in writing under oath, respecting the person accused, the

time when and place where the complainant was begotten with child, and
such other circmnstances as the justice or court deems necessary for the

discovery of the truth of such accusation. The justice or court may issue

a warrant against the party accused, returnable before the same or any

other justice or court having jurisdiction thei-eof in the county. The
warrant shall run throughout the state, and any officer to whom it is

directed may serve it and apprehend the defendant in any county.

Sect. 2. If a woman entitled to make a complaint refuses or neglects

so to do when requested by an overseer of the poor of the place where
she resides or has her settlement, or one of the alien commissioners, the

superintendent of a state almshouse or of the hospital at Kainsfoi'd

Island, or a person authorized by either of them to make the request, or

either of her parents, or her guardian, the person so requesting may
make the complaint ; and when already made, if she refuses or neglects

to prosecute the same, either of said persons, may prosecute the case to

final judgment, for the benefit of the parent, guardian, city, town, or

state. In such cases the bond shall be made to the party for whose
benefit the complaint is made or prosecuted.

Sect. 3. When a woman is an inmate of either of the state alms-

houses, a complaint by her or in her behalf may be made either in the

county where she then is, or where she last had her usual place of abode
before becoming such inmate, and the warrant shall be returnable in the

latter county or the county where the defendant resides. When a com-
plaint is made in the county of Sufiblk, by or in behalf of an inmate of

the hospital at Rainsford Island or the house of industry at Deer Island,

the warrant shall be returnable before the poUce court of the city of

Boston.

Sect. 4. The court or justice before whom the warrant is returnable,

may after due hearing require the accused to give bond with sufficient

sureties to appear and answer to the complaint at the next term of the

superior court holden for the transaction of civil business, and abide the

order of court thereon ; and may order him to be committed until such

bond is given.

Sect. 5. If at said next court such woman is not delivered, or is not

able personally to attend, or if there is any other sufficient reason there-

for, the court may order a continuance of the cause from term to term,

as it deems necessary ; and the bond shall remain in force until final
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judgment : provided, tliat if the sureties in the bond at any term of 12 Pick. lor,.

said court object to being longer held liable, or if the court for any ^ ^''^^^^- '^^~-

cause deems it proper, the court may order a new bond to be taken

;

and the defendant shall stand committed until he gives such new bond.
Sect. 6. When a person is committed on account of inability to Defendatit com-

give bond, he shall be discharged from prison on giving at any time Sildwr^ed'^"^^
thereafter the bond required, approved in the same manner as bail ibuo, 34r§2.

bonds.

Sect. 7. Upon the trial of the cause, the issue to the jury shall be Trial by jury,

whether the defendant is guilty or not guilty ; and if the jury find liim
couit'th'cre^

guilty, or if he is defaulted, he shall be adjudged by the court to be the k. s. 49, §4,

father of such child, and shall stand charged with the maintenance 2''G\''ccnL i65,

thereof, with the assistance of the mother, in such manner as the court ~ ^{a*;^- ise.

'

shall order ; and shall give bond with sufficient sureties to perform said u Mass. 386.

order, and also to indemnify and save harmless against all charges of * *-"'''''>'' ^^•

maintenance her parents and any city or town or the state chargeable
with the maintenance of such child ; and he may be committed to
prison until he gives such bond ; but if on the trial he is found not
guilty, the court shall order that he be discharged ; and the verdict in

either case shall be final.

Sect. 8. The mother of the child shall be admitted as a witness in Mother of child

support of the complaint, and may be compelled to testify; but her ad- ™''^
*?^H'^^"^<=-

missions shall not be used against her in any criminal prosecution, 1859, 2.39, § 4.

except for perjury committed while so testifying. If upon examhiation 5 pkX^es.^''^'
under section one, she accuses any man of being the father of such ^ '^y^- ^m.

bastard child, and being put upon the discovery of the truth respecting tocusiuUs,
the same accusation in the time of her travail, she accuses the same '^'^~-

man of being the father of the child of which she is about to be de-
livered, and has continued constant in such accusation, the fact of such
accusation in time of travail may be put in evidence upon trial to cor-

roborate her testimony.
Sect. 9. No comj^laint shall be Avithdrawn, dismissed, or settled, by Complaint not

agreement of the mother and the putative father, without the consent
cir.wir 'without

of the overseers of the poor of the city or town in which she has her consunt, &c.

settlement or residence, or of one of the other officers named in section
^*^''^' ''*''''

^
^'

two, or of her parent or guardian, unless provision is made to the satis-

faction of the court, to relieve and indemnify any parent, guardian, city,

toAvn, or the state, from all charges that have accrued or may accrue for

the maintenance of the child, and for the costs of complaint and prose-
cution thereof

Sect. 10. No settlement made by the mother and father, before or Liability for

after complaint is made, shall relieve the father from liability to any city
i"^J}^'?;39, § 5

or town, or the state, for the support of a bastard child.

Sect. 11. Whoever has been imprisoned ninety days for having Party charged
failed to comply with any order of the court, as provided in this chap- fs <*'*'"^'"

"?"^^-
* 1 11 1 ^1 1 /• /^ 1 1 f. 1 ^,. /. ,1 . ^ take poor debt-
ter, sliall nave the benefit of the laws for the relief of poor prisoners or's oath.

_

committed on execution : provided, that he procures like notification of his seeCh.'M'.
intention to take the oath prescribed to poor debtors, to be served upon
the clerk of the city or town Avhere the child of which he is the reputed
father has its legal settlement, if there is such place in this state, and
also upon the complainant, if living, thirty days at least before the time
appointed for taking the oath.

Sect. 12. The mother of such child and said city or town, or the Mother, &c., to

state, respectively, may at all times after the liberation of such prisoner,
l''^^''

remedy,

or taking said oath, recover by action of contract any sum of money k.'s.40, §6.

which ought to have been paid to them respectively by him, in pur-
^^'"''*' ^'^'•''

suance of such order of court.
Sect. 1.3. Prosecutions under this chapter, except as herein other- Prooonriinfrs as

wise expressly provided, shall be according to the course of proceedings
'

in civil cases.
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iR5\of>, §§1,2. in civil cases, and shall not be entertained at any temi of the superior
13 Met. 240. cQuvt held exclusively for the transaction of criminal business.

Complainant Sect. 14. Nothing herein contained shall be so construed as to re-

sSpo^t'dorend- quire the complainant to pay or give security for the support of the

ant in prison, defendant when he is committed to prison by virtue of the provisions of
1852, 1S7.

^1^.^ chapter; nor shall such defendant be discharged from imprison-

ment by reason of payment or security not being made or given for his

support.

CHAPTER 73.

OF THE STATE LUNATIC HOSPITALS.

Section
1. Government of each hospital vested in five

trustees. Appointment and term of office

of trustees.

2. Trustees to be corporation to take and hold

grants, &c., and invest proceeds.

powers and duties of.

to make by-laws, appoint officers, fix sal-

aries, &c.

Salaries, how paid.

Visitation of hospitals, annual meeting,

reports.

Treasurer's books.

Judges may commit lunatics furiously mad

;

shall certify where lunatic resided, &c.

9. Person applying for commitment to give

notice, &c.

to file a statement, &c.

Judge may hear applications at any time,

anil shall convene jury in certain cases.

How jury to be selected and impanelled.

13. Judge to preside ; vercUct.

14. How deficiency in jury supplied.

15. Fees ofjurors, &c.

16. Expenses of trial.

17. Fees of judges for committing and dis-

charging lunatics.

18. Fees of officers for committing to be al-

3.

4.

5.

6.

7.

8.

10.

11.

12.

Section
lowed by court, and made up in the gen-

eral bill.

19. Lunatics having no settlement may be com-
mitted to state hospital.

Fees of magistrates, &c.

Presence of lunatic may be required, &c.

Town paupers, &c., at what rates to be ad-

mitted.

Expenses of lunatics having known settle-

ments, by whom paid and how recovered.

Expenses of lunatics having no known set-

tlement, by whom paid and how recovered.

Remedy of towns for expenses of lunatics

committed to hospitals.

Removal from one hospital to another.

When hospitals are full, trustees may re-

move inmates to jails, &c. Selections for

removal, how made.
Remedies for Boston, Nantucket, and any

county for support of persons so removed.

Rates of pay.

29. Lunatics, how discharged or removed.

.30. Removal of incurable lunatics. A jury

may be had on request, &c.

31. After removal, if not comfortably support-

ed, &c., may be recommitted.

32. Trustees may furnish clothing, &c.

20.

21.

22.

23.

24.

25.

20.

27.

28.

Grovernment of
each hospital
vested in five

trustees.
Appointment
and term of of-

fice of trustees.
R. S. 48, § 17.

1856, 247, § 1.

1859, 177, § 3.

Trustees may
take and hold
grants, &c., and
invest proceeds.
R. S. 48, § 2.

1842, 96, §1.
1853, 318, § 1.

1856, 247, § 3.

Section 1. The government of each of the state lunatic hospitals at

Worcester, Taunton, and Northampton, shall be vested in a board of

five trustees, appointed and commissioned by the governor with the ad-

vice and consent of the council, subject to removal only for sufficient

cause. The trustees now in office shall continue to hold their offices

until the terms thereof expire according to the provisions of this sec-

tion. On the first Wednesday of February in each year the term of

office of the senior member in each board, as they stand arranged on the

list of their appointments, shall terminate, and the name of the person

appointed to fill the vacancy shall be placed at the bottom of the list, and
other vacancies may at any time be filled, and the names of the persons

aj^pointed substituted in the list for the remainder of the vacant terms.

Sect. 2. The trustees of each hospital shall be a corj^oration for the

purpose. of taking and holding, to them and their successors, in trust for

the commonwealth, any grant or devise of lands, and any donation or

bequest of money, or other personal property, made for the use of the

institution of which they are trustees, and for the purpose of ]M-eserving

and investing the proceeds thereof in notes or bonds secured by good

and sufficient mortgages or other securities, Avith all the powers neces-

sary to carry said purposes into effijct.
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Sect. 3. They shall take charge of the general interests of the insti- Trustees, pow-

tntion and see that its afiairs are conducted according to the require-
J^^'^?

a^d duties

ments of the legislature and the by-laws and regulations which the us. 48, §2.

board shall establish for the internal government and economy thereof; i85G,'24r,' §3.'

and they shall be reimbursed all expenses incurred in the discharge of

their official duties.

Sect. 4. They shall establish by-laws and regulations, with suitable to make by-

penalties, for the internal government and economy of the institution
; IXfersf fix"ai-

shall appoint a superintendent who shall be a physician and constantly "fies, &c.

reside at the hospital; and a treasurer who shall give bonds for the 1853, 318, § 1.

faithful discharge of his duties ; and shall appoint, or make provision in ^^^''' 2^^' § 3.

the by-laws for a])pointing, such officers as m their opinion may be
necessary for conducting efficiently and economically the business of the

institution; and shall determine, subject to the approval of the governor

and council, the salaries of all the officers. All their a])pointments shall

be made in such manner, Avith such restrictions, and lor such terms of

time,, as the by-laws may prescribe.

Sect. 5. The salaries of the superintendents, assistant-physicians. Salaries, how

stewards, and matrons of the state lunatic hospitals, shall be j^aid quar- f^g^" ^q-^ c
^

terly from the current receipts of the several hospitals.

Sect. 6, There shall be thorough monthly visitations of each hospital visitations of

by two of the trustees thereof, and quarterly by a majority of them, and ai°meetin'o-*°e""

semi-annually by the whole board, at each of which a written account ports,

of the state of the institution shall be drawn up, which shall be ])resented ]8'52,'2(J9,§ 1.

at the annual meeting to be held between the first and fifteenth days of J^|li' ^^^' § 2.

October. At the annual meeting a full and detailed rejiort shall be isss^ 12!

made, exhibiting a particular statement of the condition of the hospital i859, 177, §2.

and all its concerns, with a list of the salaried officers and their salaries, and
in a tabular form, under the heads specified in section eleven of chapter

five, the value of the stock and supplies, to be laid before the governor
and council on or before the fifteenth day of October, for the use of
the government ; and at the same meeting the treasurer shall present to

the trustees his annual report on the finances of the institution ; both
of which reports shall be made up to the thirtieth day of September
inclusive. The trustees shall audit the report of the treasurer, and trans-

mit it with their annual report to the governor and council.

Sect. 7. The accounts and books of the treasurer shall at all times Treasurer's

be open to the inspection of the trustees. i'°52^ I'co, § 2.

Sect. 8. In the county of Suflfolk any judge of the superior court, judg-es may
and in any other county the judge of the probate court, or if he is sick

furious\y"nvKf-^
or absent or there is a vacancy in the office, any judge of the supreme shall certify

judicial court or superior court, may commit to either of said hos])itals resicied!"&e.^^*'

any lunatic Indian, or other lunatic person, who in his oj^inion is so furi- ?^-„^-
"^J'W

ously mad as to render it manifestly dangerous to the peace and safety 1852^44.

of the community that he should be at large ; and all lunatics ordered ^®^®' ^^^*

to be confined by any court according to the provisions of chapters one
hundred and seventy-one and one hundred and seventy-two shall be
committed to one of said hospitals. In all cases the judge shall certify-

in what place the lunatic resided at the time of his commitment, or if

ordered to be confined by any court, the judge of such court shall certify

in what place the lunatic resided at the time of the arrest in pursuance
of which he was held to answer before such court; and such certificate

shall for the purposes of this chapter be conclusive evidence of his resi-

dence.

Sect. 9. Any person applying for the commitment of a lunatic under Persons appiy-

the provisions of the preceding "section, shall first give notice in writing mfnt°to^TvT"'
to the mayor or one or more of the selectmen of the place where the notice, &c.

lunatic resides, of his intention to make such application; and satisfac-
^•^•*^'§''-

tory evidence that such notice has been given shall be produced to the
judge.
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Person apply-
iug for commit-
ment of a lu-

natic to file a
statement, &c.
1858, 64, §§1, 2.

Judo;c may hear
applications at
any time, and
shall convene
jury in certain
cases.

1837, 228, § 1.

How jury to be
selected, and
impanelled.
1837, 228, § 2.

Judge to pre-
side. Verdict.
1837, 228, § 3.

How deficiency
in jury sup-
plied.

1837, 228, § 4.

Fees of jurors,
&c.
E. S. 24, § 29.

1837, 228, § 2.

1848, 271.

1855, 120, § 1.

Expenses of
trial.

1837, 228, § 5.

Fees ofjudges
for committing
and discharging
lunatics.

1850, 235.

of ofBcers for
committing to
be allowed by
court and made
up in the gen-
eral bill.

1838, 31.

Sect. 10. He shall file with his application a statement, as near as can
be ascertained, of the civil condition and birthplace of the lunatic ; the
duration and supposed cause of disease ; the previous existence of insan-

ity, or other^vise, in the person or family ; the habits of the lunatic in

regard to temperance ; his disposition, whether suicidal or not ; together

with any facts showing whether he has or has not a settlement ; the

name and address of some one of tlie nearest relatives; and if the luna-

tic is a woman, whether she has children, and if so, what time has ela])sed

since the birth of the youngest ; and if he is unable to state any of the

above particulars, he shall state his inability to do so. The statement, or

a copy thereof, shall be transmitted to the superintendent of the hospital

with the order for commitment.
Sect. 11. The judge may hear and deteraiine such applications or

complaints against persons charged as being lunatics, at such times and
places as he may appoint ; and when requested by the person com-
plained against, he shall issue a warrant to the sherifl' or his deputy
directing him to summon a jury of six lawful men, to hear and deter-

mine the question whether the person complained against is so furiously

mad as to render it manifestly dangerous to the peace and safety of the

community that he should be at large.

Sect. 12. The jurors shall be selected in equal numbers from the

place in which the trial is had, and one or two adjoining places, as the

judge shall direct; and the same proceedings shall be had in selecting

and impanelling the jury as are prescribed in chapter forty-three : pro-
vided^ that in the counties of Suffolk and Nantucket all the jurors may
be taken from the same place.

Sect. 13. The judge shall preside at such trial, and administer to

the jury an oath faithfully and impartially to try the issue, and the ver-

dict of the jury shall be final on the complaint.

Sect. 14. If by reason of challenges or otherwise there is not a full

jury of the persons summoned, the judge shall cause the officer who
served the summons, or in his absence the officer attending the jury, to

return suitable persons to supply the deficiency; and shall have the

same authority as the supreme judicial court to enforce the attendance

of jurors and witnesses, and inflict fines for non-attendance.

Sect. 15. The officer who summons and attends the jury shall re-

ceive therefor four cents a mile for all necessary travel, and one dollar

and fifty cents for each day that he attends upon them ; and the jurors

and witnesses shall be entitled to such compensation as is prescribed for

jurors and witnesses in the supreme judicial court.

Sect. 16. The expenses of the trial, including the fees of all neces-

sary witnesses, shall be allowed and certified by the judge, and paid out
of the county treasury.

Sect. 17. There shall be allowed to each judge of the probate court,

for receiving, hearing, and determining, every application made to him
for the commitment of a lunatic, a fee of two dollars, to be paid out of

the county treasury. The judges shall present their accounts for such

fees as often as once in each year, to the county commissioners, who
shall audit and allow them if found correct. There shall be allowed to

the judge of the probate court for receiving, hearing, and determining,

an application for the discharge of a lunatic fi'om either hosj^ital, two
dollars, to be paid by the party making the application.

Sect. 18. The superior court may allow to any sheriff, constable, or

other person to whom a precept is directed by name, who may commit
any i^erson to either hospital, the same fees as are allowed to officers

upon the commitment of persons to prison, and such further sums for

expenses incurred in said commitments as to the court may seem reason-

able ; and the sums so allowed shall be made up in the general bill of

costs for the term of the court at which the allowance is made.
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Sect. 19. When it appears on application in writing to any two jus- Lunatics hav-

tices of the peace, one of Avhom shall be of the quorum, or to a police "Jf,," m^l|J*bt

court, that a person having no known settlement within this state is in- ^^^^ ^o state

sane, such justices or court shall commit such person to one of the state is5o,"io8i § i.

lunatic hospitals.

Sect. 20. In cases under the pi-eceding section, magistrates, officers, Fcesofmagis-

and mtnesses, shall receive the same fees and compensation for services,
isg^*^'%f_''§ g,

attendance, and travel, as are allowed by law for like services in crimi-

nal proceedings, to be taxed, allowed, and paid in the same manner.

Sect. 21. Upon every application for the commitment of a j^erson Presence of lu-

as a lunatic to any hospital, the provisions of section ten shall be com- quiJ.o^&c!^'^
'^

plied with, and the presence of the lunatic at the hearing may be re- I'^^ss, 464.

quired or dispensed with, in the discretion of the court, judge, or "^*'

justices.

Sect. 22. Any lunatic who is supported as a pauper by any place, Town paupers,

may be committed by the overseers of the poor thereof to either of said n,n'sto*be ad-

hospitals, with the consent of the trustees, and shall be kept for a sum mitted.

not exceeding the actual expense of his support ; and the trustees may i G,ay, 514.'

in their discretion receive into the hospital, for a less sum, any poor per-

sons suifering under recent insanity, whether supported or not by any
city or town.

Sect. 2.3. The expenses of said hospitals for the support of lunatics, Expenses of lu-

coramitted by any of the judicial officers mentioned in this chapter, or kilown Nettie?

by virtue of a proclamation of the governor, or by a resolve of the legis- ments, bjr

lature, shall be paid by the place in which such lunatics had their resi- how'recovered.

dence at the time of their commitment, unless other sufficient security
f^g- '.^^^ i'*!;

to the satisfaction of the trustees is taken for such support. If anyplace I85K209!

neglects or refuses to pay whatever sum may be charged and due accord- 9 cusi,.^585.

ing to the by-laws of the hospital on account of the support of any such 5 Gray, 390.

patient therein, or for the removal of any patient whom the trustees

are authorized by law to remove, for thirty days after the same has been
demanded by the treasurer in writing of the mayor and aldermen or

selectmen of the city or town liable therefor, the same, with interest

from the time of such demand, may be recovered for the use of the hos-

pital in an action in the name of the treasurer against such delinquent

city or town ; but if it is made to appear that the lunatic for whom pay-

ment is demanded has no settlement within this state, the city or town
of his residence shall not be liable for the expense incurred on his ac-

count.

Sect. 24. The expenses of the hospitals for the support of lunatics Expenses of lu-

not having known settlements in this state committed thereto, shall be "o knovTO's^-

paid by the commonwealth at the same rates charo;ed for other lunatics tiemeut, by
^ .,.•', . ,. ,,, , .Vp 1 J, whom paid and
residnie: thereni not exceedinor two dollars and nity cents a week tor how recovered.

each lunatic, and the same may afterwards be recovered by the treasurer j^;^,?- f^^ Yi
of the commonwealth of the lunatics themselves, if of sufficient ability i^o?! 209.'

to pay the same, or of any kindred obligated by law to maintain them, ^^59^ jq^' § 9.

or of the place of their settlement, if any such within the state is ascer-

tained ; and the district-attorneys or other prosecuting officers shall in-

stitute suits therefor when requested. But this section shall not apply
to cases where support was furnished to persons before the twenty-third
day of June in the year eighteen hundred and fifty-seven.

Sect. 25. Every city and town paying expenses for the support or Remedy of

removal of a lunatic committed to eitherhosjntal, shall have like rights penTeVof ifma-

and remedies to recover the full amount thereof, with interest and cost, tics committed

of the place of his settlement, as if such expenses had been incurred in 1°. s° 48*
§ la

the ordinary support of the lunatic; and the lunatic, if of sufficient
\l^j^\ll' ^yg

ability to pay the same, and any kindred obligated by law to maintain 9' Cush.' 585.'

him, shall be liable for all such expenses paid by any city or town in

either case.

35 52
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Removal from
one hospital to
another.
1856, 247, § 5.

When hospitals
arc full, trus-
tees may re-

move inmates
to jails, &c.
Selections for
removal, how
made.
R. S. 48, § 15.

Remedies for
I'.oston, Nan-
tucket, and any
county for sup-
port of persons
HO removed.
Rates of pay.
R. S. 48, § 16.

1852, 312, § 1.

Resolves, 1845,
114.

Lunatics, how
discharged or
removed.
K. S. 48, § 14.

Removal of in-

curable luna-
tics.

A jury may be
had on request,
&c.
1839, 149, § 1.

Sect. 26. The governor may at any time cause to be removed from
one of said hospitals to either of the others, such of the inmates thereof

as circumstances or the necessities of the case may in his judgment
require.

Sect. 27. If at any time all said hospitals are so full that the in-

mates cannot all be suitably accommodated therein, and in the opinion

of the trustees of either hospital it is proper that some should be re-

moved, the trustees may remove to the jails or houses of correction in

the respective counties from which such lunatics were sent, so many as

may be necessary to aiford suitable accommodation for the remainder.

In making selections for such removal the trustees shall, when other cir-

cumstances are equal, select foreigners before citizens, and among citi-

zens those who in their opinion are least susceptible of impi'ovement at

the hospital ; and the lunatics so removed shall be subject to the order

and direction of the commissioners of said counties resi^ectively.

Sect. 28. The city of Boston, town of Nantucket, or any county,

may recover expenses incurred for the support of lunatics removed un-

der the preceding section, of the lunatic or any kindred obligated by
law to maintain him, and shall have like rights and remedies to recover

the full amount of such expenses against the place of his settlement as

towns have against each other to recover the expenses of supporting

paupers. If the lunatic has no settlement in this state, and such ex-

penses are not paid by himself or his kindred, said city, town, or county,

shall be indemnified by the commonwealth : provided., that the sum to

be paid by the commonwealth shall in no case exceed two dollars and
fifty cents per week for a term less than thirteen weeks ; two dollars and
twenty-five cents per week for any term exceeding thirteen weeks and
less than twenty-six weeks ; two dollars per week for any term exceed-
ing twenty-six weeks and less than one year ; nor be more than at the

rate of one hundred dollars per year for any term of one year and up-

wards ; nor more in any case than the amount actually paid out and
expended for the support of such state lunatic pauper.

Sect. 29. Any two trustees of either hospital, or either of the jus-

tices of the supreme judicial court or superior court, at any term held

within and for the county in which the hospital is located, may, on ap-

plication in writing for that purjDose, discharge from confinement, after

the cause of such confinement has ceased, any lunatic committed thereto.

The trustees may also remove any idiot or other patient to the place

where the judge or court committing him shall certify that he resided,

when in their opinion he ceases to be dangerous and is not susceptible

of mental uuprovement by remedial treatment at the hospital, if such
place shall not remove him after reasonable notice in writing fi'om the

trustees.

Sect. 30. Any justice of the supreme judicial court or superior court,

at any tenn held within and for the county in which either hospital is

located, or the judge of the probate court of such county, may on appli-

cation in writing for the discharge from such hospital of any lunatic who
has remained there a sufficient time to make it appear that he is incura-

ble, cause him to be delivered to the agents of any place in which he

has his legal settlement, or to his friends when it ap]iears that it would
not be to his injury, and that he would be comfortably and safely pro-

vided for by any parent, kindred, friend, master, or guardian, or by the

place of his legal settlement. When request for the purpose is made in

writing by any person interested in such discharge, the judge before

whom the trial is to be held shall issue a waiTant to the sheriff of the

county or his deputy, directing him to summon a jury of six lawful men
to hear and determine the question whether such lunatic is incurable,

and may be comfortably and safely provided for according to the terms

of this section; the proceedings shall be the same in selecting the
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jurors, conducting the trial, and allowing the costs, as are provided in

sections twelve, thirteen, fourteen, fifteen, and sixteen.

Sect. 31. If after the discharge of an incurable lunatic under the After removal,

preceding section, it is made to appear on complaint by any person un- biy°upp'?rtedr

der oath to the judge of the probate court for the county in which the &c., may be re-

lunatic has his legal settlement or is placed, that he is not comfortably 1839, 149, §'2.

supported, or that the public safety is endangered by him, said judge

shall order his recommitment to said hospital. And the same proceed-

ings may be had in determining these questions by a jury, upon the re-

quest of any person interested therein made in writing to said judge, as

are provided in the preceding section.

Sect. 32. No pauper shall be discharged from either hospital with- Trustees may

out suitable clothing ; and the trustees may furnish the same at their in™&c.*'
°

discretion, together with such sum of money, not exceeding twenty dol- k. s. 48, § 13.

lars, as they may deem necessary.

CHAPTER 74.

OF COUNTY RECEPTACLES FOR INSANE PERSONS.

Section
1. County receptacles for insane persons, &c.,

to be provided, &c.

2. Special provisions for the county of Essex.

3. Persons removed from state hospitals to

jails, &c., where to be confined.

4. Who may commit insane persons not furi-

ously mad, &c.

5. Party entitled to a jury.

6. Support of persons confined.

7. Insane persons confined in jails, &c., may
be removed by order of governor.

Section
8. How insane persons not furiously mad may

be discharged.

9. Persons committed by order of trustees of

state hospitals, how discharged or re-

moved.
10. Jailers, &c., not to contract for support of

insane paupers, &c.

11. Fees of magistrates, &c.

BOSTON LUNATIC HOSPITAL.

12. Boston Lunatic Hospital.

to
be provided, &c.
1830, 22:3, § 1.

1842, 100, §§ 1, 2.

5 Met. 54.

Special provis-
ions for the
county of Es-

OF COUNTY RECEPTACLES FOR INSANE PERSONS.

Section 1. There shall be in each county within the precincts of county recepta-

the house of correction, or if in the judgment of the county commis- perBonVX™*t
sioners it cannot be conveniently provided within the same, then in

"
'

"

'

some other building or buildings to be deemed a part of the house of
correction, a convenient apartment or receptacle for the confinement
of insane persons not fuxiously mad.

Sect. 2. The county commissioners of the county of Essex shall ap-
point a superintendent and matron for the receptacle in that county, _
and all persons confined therein shall be under the care and custody of sex.

said superintendent; who shall keep a record of all commitments and i&J.'ili,'!!*'

discharges, and receive a reasonable compensation for his services.

Said county shall have the same remedies for the expenses of the care
and support of such persons, as are provided for keepers and masters of
houses of correction for the maintenance of prisoners committed to
houses of correction.

Sect. 3. All insane persons removed from either state lunatic hos-
pital by order of the trustees thereof, pursuant to any provisions of law
which require persons so removed to be confined in the jails or houses toyaii"s,"&c.,

of correction of any county, shall be confined in said receptacles when ^ntoed!
^

established. i846, 154^ § s.

Sect. 4. "When it appears on representation in writing to two jus- who may com-
tices of the peace, one of whom shall be of the quorum, or to a poUce "oninoTfu^r'
court, that any person having a known settlement in this state is an ousiy mad, &c.

Persons re-

moved from
state hospitals
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183R, 223, § 2. insane person not furiously mad, said justices or court may order him to

1856^ 108. 1*6 committed to the county receptacle aforesaid ; and at the hearing
upon such representation the presence of the insane person may be re-

quired or dispensed with in the discretion of the justices or court.

Party entitled Skct. 5. When any representation is made under the provisions of

i8^^73^«u 2 ^^^ preceding section, said justices or court shall upon the request of the
person complained against issue a warrant to the sheriff of the county
or his deputy, to summon a jury of six lawful men, to hear and deter-

mine the matter of such representation. The provisions of sections

twelve, thirteen, fourteen, fifteen, and sixteen, of chapter seventy-three,

shall apply to trials by jury herein pro\dded for; and the justices or

court aforesaid shall have the same powers and perform the same
duties as are therein given to or required of the judges named in said

sections.

Support of per- Sect. 6. Provision shall be made for the comfortable support of all

r.'s.Tm§29', persons confined in said receptacles, and they shall be governed or
30- employed in such manner as the county commissioners mav in the exer-

SMet.si. " cise of their discretion deem best. Snch sum a week shall be allowed
and paid for the support of persons so confined as the commissioners
shall direct, and the same may be recovered of such person, or of any
parent, kindred, master, guardian, city, or town, obligated by latv to
maintain him.

Insane persons Sect. 7. Any insane person confined by legal authority in a jail,

&c!fmaVbe're^' ^^o^^sc of correction, or such county receptacle, may be removed there-
moved by order from to either of the state lunatic hospitals, or to any other jail, house

i85l!*95!^§§ 1, 2. of correction, or other suitable place, by order of the governor, when it

appears to him that such removal would be expedient and just; and the
sheriff of the county in which such person is confined shall execute such
order and convey the insane person to the place thei*ein designated.

How insane Sect. 8. Any person confined by virtue of section four may be dis-

furkmsly mad changed, when in the opinion of any two justices of the peace, one of
maybedis- wliom is of the quorum, or of a police court, such discharge would be

1836,^223, § 3. foi* the benefit of such person, or when in their opinion such person
would be comfortably supported by any parent, kindred, friend, master,

or guardian, or by any place in which he has a legal settlement.

Persons com- Sect. 9. Any insane person confined in a jail, house of correction, or

J!Vr*^*it^L°i)''^'^ county receptacle, by authority of a certificate of the trustees of either
of trustees ot

,. , '^
^i • i • i i t i i i i

state hospitals, oi the State lunatic hospitals, may be discharged by the county commis-

or removeX°° sioiiei's when the cause of confinement has ceased to exist. And the
1838, 73, §3. commissioners, when in their opinion such insane person can in such

manner be more comfortably pro^dded for without danger to the safety

of the public, may provide for his custody and support in some other

place than such receptacle, jail, or house of correction, or may deliver

him to the custody and care of any place in which he has a legal settle-

ment ; such person still continuing subject to the order and direction of

said commissioners. The expense shall be reimbursed in the same man-
ner and recovered by the same remedies as are provided in section

twenty-eight of chapter seventy-three : but in no case shall the sum
charged for such support exceed two dollars and fifty cents a week.

Jailers, &c., not Sect. 10. The keeper of a jail, house of correction, or county recep-
to contract for ^^cle shall not Contract for supporting within the county buildings any
support ot in- .,. ^ r- t • • ^ ^ •

sane paupers, luiiatic who IS a town paupcr, Without first obtaining the apju-obation

R?'s. 48, § 12. ill writing of the commissioners ; and for eveiy offence against this

provision such keeper shall forfeit a sum not less than one hundred
dollars,

Feesofmagis- Sect. 11. In cases arising under sections four and eight, all magis-

^^^^^g'as^s 4.
trates, officers, and witnesses shall receive the same fees as are allowed

by law for like services in criminal proceedings, to be taxed, allowed,

and paid, in like manner.
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BOSTON LUNATIC HOSPITAL.

Sect. 12. Nothing contained in this chapter or in chapter seventy- Boston lunatio

three shall repeal any provisions of law specially relating to the Boston hospital.

lunatic hospital, or the confinement, care, and support of insane persons i84o^ -9.

'

therein. i^si, 243.cu^xK^xu.
ISSr, 281, 302.

CHAPTER 75.

OF THE STATE INDUSTRIAL SCHOOL FOR GIRLS.

Section
1. Government of school vested in seven

trustees. How appointed ; tenure of office j

compensation.

2. Duty of trustees, &c. ; by-laws.

3. Treasurer, appointment and bond of.

4. to hold and invest legacies.

5. Commissioners to be appointed, who, with
judges of probate, shall have jurisdiction

under this chapter.

6. Girls between seven and sixteen may be
committed ; arrest; summons to parents,&c.

7. Examination, trial, commitment ; form of
warrant ; variance from form, when not
material.

8. Service of summons.
9. Courts may transfer girls held for criminal

offences to judges or commissioners.
10. Second commitment may be made without

summons to parents.

11. Fees of judges and officers.

12. Appeal allowed.

13. Girls to be kept until bound out, &o.

Section
14. Trustees may discharge girls.

15. may bind them out, &c.
16. Indenture of apprenticeship not to be as-

signed, except, &c. ; may be cancelled.

17. Discharge of girl when master is guilty of
cruelty, &c.

18. Assignment of indenture upon death of
master.

19. Trustees to be guardians of girls so bound
out.

20. Instruction, &c., of girls ; selection of mas-
ters when binding out girls.

21. Duties of superintendent.

22. bond, accounts, &c., of; register of girls

to be kept.

23. contracts of, to be made in writing. Suits
on.

24. Support of persons committed.
25. Examinations of school. Records; re-

ports ; treasurer's accounts.

26. Trustees may expend money for houses,
&c. ; number not to exceed six.

Section 1. The government of the state industrial school for girls

shall be vested in a board of seven trustees appointed and commissioned
by the governor with the advice and consent of the council, subject to
removal only for sufficient cause. The trustees now in office shall con-
tinue to hold their offices until the tenns thereof expire according to the
provisions of this section. On the first Wednesday of February in
each year the terms of office of the two senior members as they stand
an-anged on the list of their appointments shall terminate, and the
names of the persons appointed to fill the vacancies shall be placed at
the bottom of the list. Other vacancies may at any time be filled, and
the names of the persons appointed shall be substituted in the list for
the remainder of the vacant terms. The trustees shall receive no com-
pensation for their services, but shall be allowed all expenses incurred
by them in the discharge of their duties.

Sect. 2. The board shall take charge of the general interests of the
institution, see that its affiiirs are conducted in accordance with the
requirements of the legislature, and such by-laws as the board may
adopt, and that strict discipline is maintained therein

;
provide employ-

ment for the inmates, and bind out, discharge, or remand them, as is

hereinafter provided ; exercise a vigilant supervision over the institution,
its officers, and inmates ; appoint a superintendent and chaplain, and such
matrons, assistants, teachers, and other officers, as in its judgment the
wants of the institution may require, and prescribe their duties ; remove
them at pleasure and appoint others in their stead ; and determine the
salaries to be paid to the officers, subject in all cases to the approval of
the governor and council. The by-laws may be amended by the con-

35*

Government of
school vested in
seven trustees.
How appointed;
tenure of office

;

compensation.
1855, 442, §§ 1,

24.

1856, 60.

1859, 177, § 3.

Duty of trus-
tees, &c.
By-laws.
1855, 442, §§ 2,

24.
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Treasurer, ap-
pointment and
bond of.

1855, 442, § 23.

to hold and
invest legacies,
&c.
1856, 63.

Commissioners
to be appointed,
who, with
judg^es of pro-
bate, shall have
jurisdiction
under this
chapter.
1855, 442, § 9.

Girls between
seven and six-
teen may be
committed ; ar-
rest ; summons
to parents, &c.
1855, 442, § 4.

iUl Ul. otv

sent of five members of the board at a legal meeting ; but no alteration

shall be valid until approved by the governor and council.

Sect. 3. There shall be a treasurer appointed by the governor and
council, who shall before he enters upon the discharge of his duties o-ive

a bond to the commonwealth, with sureties satisfactory to the governor
and council, in the sum of three thousand dollars, conditioned that he
shall faithfully account for all money received by him as treasurer;

which bond when approved shall be filed in the office of the treasurer
of the commonwealth.

Sect. 4. The treasurer shall receive, hold, and invest, for the benefit

of the school, all legacies, devises, and donations, to or on account of the
school, subject to such regulations as may be established fi-om time to
time by the trustees.

Sect. 5. The governor with the advice and consent of the council

upon request of the mayor and aldermen, selectmen, or overseers of the
poor of any city or town, shall appoint and commission in the same
manner as justices of the peace are appointed and commissioned one or
more suitable persons residing in such city or town, who shall have au-
thority therein to hear and determine complaints and make commit-
ments under this chapter; and judges of the probate courts shall have
like authority within their respective counties.

Sect. 6. When a girl between the ages of seven and sixteen years
is brought by a constable, police officer, or other inhabitant of this

state, before such judge or commissioner, upon complaint that she has
committed an offence punishable by fine or imprisonment other than
by imprisonment for life, or that she is leading an idle, vagrant, or
vicious life, or has been found in any street, highway, or public place, in

circumstances of want and suffering, or of neglect, exposure, or aban-
donment, or of beggary, the judge or commissioner shall issue a sum-
mons to the flither of said girl, if he is living and resident within the
place where she was found, and if not, then to her mother if she is

living and so resident ; and if there is no such father or mother, to the
lawful guardian of said girl, if any there is so resident, or if not, to the
person with whom according to her own statement and such testimony
as shall be received she resides ; and if there is no person with whom
she statedly resides, the judge or commissioner may appoint some suit-

able person to act in her behalf; requiring him or her to appear at a
time and place stated in the summons, to show cause, if any there is,

why said girl shall not be committed to said institution.

Sect. 7. At the time mentioned in the summons, the judge or com-
missioner shall proceed to examine the girl and any party appearing in

answer to the summons, and to take such testimony in relation to the
case as may be produced. If the allegations are proved, and it appears
that the girl is a suitable subject for said institution, and that her moral
welfare and the good of society require that she should be sent thereto

for instruction, employment, or reformation, he shall commit her by a
warrant in substance as follows :

—
To (A B) one of the constables (or police officers) of the citj-- (or to-«ni) of

You are hereby commanded to take charge of C D, a girl between the ages of seven
and sixteen years, who has been proved to me to be a suitable subject for the state in-

dustrial school for girls, and a proper object for its care, discipline, and instruction, and
deliver said girl, without delay, to the superintendent of said school, or other person
in charge thereof, at the place where the same is established. And for so doing this

shall be your sufficient warrant.

Dated this day of 18 , at
,
(in the county of , in the

commonwealth of Massachusetts.)

But no variance from said form shall be deemed material if it suffi-

matemi'^"
^'^^ ciently appears upon the face thereof, that the girl is committed by the

magistrate in the exercise of the powers given to him by this chapter.

The warrant shall be executed by a constable or police officer of the place

Examination,
trial, commit-
ment.
1855, 442, § 4.

Form of war-
rant.

Variance from
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where the case is heard. Accompanying the warrant, the magistrate

shall transmit to the superintendent, by the officer serving it, a statement

of the substance of the complaint and testimony given in the case.

Sect. 8. Summonses to appear before a judge or commissioner as Service of sum-

aforesaid, shall be served by a constable or police officer, by delivering is55,*'442, §5.

the same personally to the party to whom it is addressed, or leaving it

with some person of sufficient age at the place of residence or business

of such party ; and said constable or police officer shall immediately make
return to the same magistrate of the time and manner of such service.

Sect. 9. When a girl between seven and sixteen years of age is Courts may

brought for trial before a trial justice or court of criminal jurisdiction, heid^for |r[^.
charged with an offence which may be punished by fine or imprisonment, pai offences to

and the justice or court is of opinion that if found guilty she would be a misfiom'rs.""^'

fit and proper subject for said school, a decree to that effect shall be i»55. «2, §8.

entered of record; and thereupon such justice or court shall by a war-

rant cause such girl to be brought forthwith before some judge or com-
missioner authorized to commit girls to the school, and transmit to him
the complaint or indictment and warrant by virtue of which she has been
arrested, and he shall thereupon have the same jurisdiction and powers
as if she had been brought before him upon an original complaint.

Sect. 10. If a girl previously committed to the school is brought Second commit-

before a judge or commissioner upon any allegation set forth in section made wfthout

six, he may examine the case and issue his warrant for committing her summons to

to the school without having issued the summons required in said liTss^j'ilj, § 6.

section.

Sect. 11. The fees and compensation allowed to judges and commis- Fees ofjudges

sioners under this chapter, shall be the same as by law are allowed to 1^55 "^'^Tio
trial justices; and all officers serving process shall be allowed the same
fees as they are entitled to for serving process in criminal proceedings.

Sect. 12. Any girl ordered to be committed to the school may appeal Appeal allowed,

from such order in the manner provided in respect to appeals from trial ^"^^' *^' ^ '''

justices. And the case shall be entered, tried, and finally determined,
in the court to which the appeal is made.

Sect. 13. Any girl committed to the school shall there be kept, disci- Girls to be kept

plined, instructed, employed, and governed, under the direction of the ^^tii bound out,

trustees, imtil she is bound out, or amves at the age of eighteen years, isos, 442, §§ 5,

or is otherwise legally discharged. ^^' ^^'

Sect. 14. The trustees shall discharge and return to her parents. Trustees may
guardian, or protector, any girl who, in their judgment, ought for any is55|'44p/i2.^^'

cause to be removed from the school. And in such case the trustees

shall make an entry upon their records of her name, the party to whom
she was returned, and the date when she left the school, together with a
statement of the reasons for her discharge ; a copy of which record signed
by their seci-etary they shall forthwith transmit to the judge or commis-
sioner by whom the girl was committed.

Sect. 15. The trustees may bind out as an apprentice or servant any may bind

girl committed to their charge, for a term not longer than until she i855^442*'§'i8.'

arrives at the age of eighteen years ; and the master to whom the girl is isss^ 110!

bound shall by the terms of the indentui*e be required to report to the
trustees as often as once in eveiy six months, her conduct and behavior,
and whether she is still living under his care, and ifnot where she is. And
the trustees, and master or mistress, apprentice or servant, shall respec-
tively have all the rights and privileges and be subject to all the duties
set forth in chapter one hundred and eleven in the same manner as if

said binding or apprenticing were made by overseers of the poor.
Sect. 16. A person receiving an apprentice under the provisions of indenture of

this chapter, shall not assign or transfer the indenture of apprenticeship, not toVeTs-
'^

nor let out her services for any period, without the consent in Avriting of &f"f^ay ^e^*'
the trustees. If the master for any cause desires to be relieved from the canwiieZ
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1S55, 442, § 15.

Discharge of
girl, when mas-
ter is guilty of
cruelty, &c.
1855, 442, § 16.

Assignment of
indenture upon
death of master.
1855, 442, § 17.

Trustees to be
guardians of
girls so bound
out.
1855, 442, § 18.

Instruction,
&c., of girls ; se-

lection of mas-
ters when bind-
ing out girls.

1855, 442, § 19.

Duties of super-
intendent.
1855, 442, § 20.

bond, ac-
counts, &c., of.

1855, 442, §§ 21,

23.

1857, 215.

contract, the trustees upon application may in their discretion cancel the

indenture and resume the charge and management of the girl, and shall

have the same power and authority in regard to her as before the mden-
ture was made.

Sect. 17. If a master is guilty of cruelty or misusage towards a girl

so bound to service, or of any violation of the terms of the indenture, the

girl or trustees may make complaint to a judge or commissioner afore-

said, who shall summon the parties before him and examine into the

complaint; and if it appears to be well founded, he shall by certificate

under his hand discharge the girl from all obligations of future service,

and restore her to the school to be managed as before her indenture.

Sect. 18. Upon the death of the master to whom a girl is so bound
to service, his executor or administrator, with the consent of the girl in

writing, acknowledged by her and approved by the trustees, may assign

the indenture to some other person ; which assignment shall transfer to

and vest in the assignee all rights and subject him to all responsibilities

of the original master.

Sect. 19. The trustees shall be the guardians of every girl so bound
or held for service, shall take care that the terms of the contract are faith-

fully fulfilled, and that she is properly treated ; and they shall especially

inquire into the treatment of every such girl and cause any grievance

to be redressed.

Sect. 20. They shall cause the girls under their charge to be instructed

in piety and morality, and in such branches of useful knowledge as are

adapted to their age and capacity, and in some regular course of labor,

either mechanical, manufacturing, or horticultural, or a combination of

these, and especially in such domestic and household labor and duties as

are best suited to their age, strength, disposition, and capacity ; and in

such other arts, trades, and employments, as may seem to the trustees

best adapted to secure their reformation, amendment, and future benefit.

In binding out girls they shall have scrupulous regard to the religious

and moral character of those to whom it is proposed to bind them, that

they may secure to the girls the benefits of good example and whole-

some instruction, and the best means of improvement in virtue and
knowledge, and the opportunity of becoming intelligent, moral, useful,

and happy women.
Sect. 21. The superintendent, with such subordinate officers as the

trustees may appoint, shall have the general charge and custody of the

girls. He shall be a constant resident at the school, and under the direc-

tion of the trustees shall discipline, govern, instruct, and employ, and
use his best endeavors to reform, the inmates in such manner as shall,

while preserving their health and promoting the proper development of

their physical system, secure the formation as far as possible of moral,

religious, and industrious habits, and regular thorough progress and im-

provement in their studies, trades, and employments.
Sect. 22. He shall before he enters upon the duties of his office give

a bond to the commonwealth, with sureties satisfactory to the governor

and council, in the sum of two thousand dollars, conditioned that he

shall faithfully perform all his duties and account for all moneys received

by him as superintendent ; which bond when approved shall be filed in

the office of the treasurer of the commonwealth. He shall have charge

of all the property pertaining to the school within the precincts thereof,

and under the direction of the trustees shall make purchases of books

with the income and profits, and according to the terms of the donation

of Henry B. Rogers. He shall keep in suitable books complete accounts

of all his receipts and expenditures, and of all property intrusted to

him, showing the income and expenses of the institution ; and shall ac-

count to the treasurer in such manner as the trustees may require for

all money received by him. His books, accounts, and documents, relat-
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ing to the school, shall at all times be open to the inspection of the

trustees, who shall at least once in every six months carefully examine
the same, and the vouchers and documents connected therewith, and
make a record of the result of such examination. He shall keep a regis-

ter containing the name and age of each girl, and as far as practicable

the circumstances connected with her history to the time of her admis-

sion to the school ; and he shall add thereto such focts as may come to

his knowledge, relating to her history while at the institution and after

leaving it.

Sect. 23. All contracts on account of the institution shall be made
by the superintendent in writing and approved by the trustees if their

by-laws require it ; and the superintendent or his successor may sue or

be sued thereon to final judgment and execution. No suit shall abate

by reason of the office of superintendent becoming vacant, but any
successor in office may take upon himself the prosecution or defence

thereof; and upon motion of the adverse party and notice, he shall be
required to do so.

Sect. 24. The city or town in which any girl sentenced to the school

has her legal settlement, shall, upon notice and demand by the treasurer

of the school, pay to such treasurer fifty cents a week towards the sup-

port of such girl while she remains there ; and such city or town may
recover any sum so paid, of the parent, kindred, or guardian, liable to

maintain the girl.

Sect. 25. One or more of the trustees shall visit the school at least

once in every two weeks ; at which time the girls shall be examined in

the school-rooms and workshops, and the register inspected. A record

shall be kept of these visits in the books of the superintendent. Once
in every three months, the school in all its departments shall be thor-

oughly examined by a majority of the trustees, and a report thereof

made to the board. On or before the fifteenth day of October in each

year an abstract of the quarterly reports shall be prepared, which,

together with a full report by the superintendent, and a list of the sal-

aried officers and their salaries, and, in a tabular form, under the heads
specified in section eleven of chapter five, the value of the stock and
supplies, shall be laid before the governor and council for the informa-

tion of the legislature. The treasurer shall also submit at the same
time an accurate detailed account of the receipts and expenditures for

the year terminating on the last day of the preceding month.
Sect. 26. The trustees may expend any money given for the pur-

pose, in erecting houses or other buildings on the lands of the state at

Lancaster, for increasing the accommodation of the school, j^lans there-

for being first approved by the governor and council ; but the whole
number of such houses shall not exceed six.

Register ofgirls
is to be kept.

Superintendent
to make all con-
tracts in writ-
ing.
Suits on.
1S55, 4i2, § 22.

Support of per-
sons commit-
ted.

Ib50, 150.

Examination of
school.
Records ; re-

ports ; treasur-
er's accounts.
1855, 442, § 25.

1857, 40, § 1.

1859, 177, § 2.

Trustees may
expend money
for houses, &c.

;

number not to
exceed six.

1859, 214, § 1.

CHAPTER 76.

OF THE STATE REFORM SCHOOL FOR BOYS.

STATE REFORM SCHOOL AT WESTBOROUGH.
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Section
10. Superintendent to make contracts, &c.

Suits.
Treasurer.

11. Treasurer, appointment and bond of.

NAUTICAL BRANCH OF THE STATE REFOKM
SCHOOL.

12. Nautical brancli ; number of trustees ; sep-

arate officers.

13. Trustees, appointment and tenure of of-

fice of.

14. to be a corporation, &c.

15. to have control of school-ship, &c.

16. Superintendent, master of ship.

COMMITMENTS.

17. Commitments to school. Proceedings.

18. Same subject. Form of warrant.

19. Judge to certify residence, age, &c.

Section
20. Service of warrant, &c.

21. Duties of justice before whom boy is

brought for trial, &c.

22. Second commitment.
23. Unfit subjects may be held for trial in su-

perior court.

24. Appeal, &c.

25. Fees of judges, &c.

20. Courts may sentence boys to school, &o.

Notice beiore sentence.

CONFINEMENT AND DISCHARGE.

27. Term of commitment. Discharge, &c.

TRANSFER OF INMATES.

28. Boys may be transferred, &c.

SUPPORT OF INMATES BY CITIES AND TOWNS.

29. Support by towns. Liability of kindred.

Government of
school vested in
seven trustees

;

appointment,
tenure of office,

compensation.
1847, 165, §§ 1,

14.

1850, 112, § 2.

1859, 177, § 3.

Trustees to be a
corporation.
1848, 305.

to control
buildings, &c.
1847, 165, § 14.

general pow-
ers and duties
of.

1847, 165, § 2.

STATE REFORM SCHOOL AT WESTBOROUGH.

Trustees.

Section 1. The goverament of the state reform school at West-
borough shall be vested in a board of seven trustees appointed and
commissioned by the governor with the advice and consent of the

council, subject to removal only for sufficient cause. The trustees now
in office shall continue to hold their offices until the terms thereof

expire according to the provisions of this section. On the first Wednes-
day of P^ebruary in each year the terms of office of the two senior

members as they stand arranged on the list of their appointments shall

terminate, and the names of the persons appointed to fill the vacancies

shall be placed at the bottom of the list. Other vacancies may at any
time be filled, and the names of the persons appointed shall be substi-

tuted in the list for the remainder of the vacant terms. Any person

whose tenn of office expires may be reappointed. The trustees shall

receive no compensation for their services, but shall be allowed all

expenses incurred by them in the discharge of their duties.

Sect. 2. The trustees shall be a corporation by the name of the

Trustees of the State Reform School, for the purpose of taking and
holding, to themselves and their successors in trust for the common-
wealth, any grant or devise of lands and any donation or bequest of

money or other personal property made for the use of said institution,

and for the purjjose of preserving and investing the proceeds thereof in

good securities, with all powers necessary to carry said purposes into

efiect.

Sect. 3. They shall have the control of the buildings erected for

the purposes of the institution at Westborough, and the lands con-

nected therewith.

Sect. 4. They shall take charge of the general interests of the

institution ; see that its affairs are conducted in accordance with the

requirements of the legislature and such by-laws as the board may from
time to time adopt, and that strict discipline is maintained therein

;

provide employment for the inmates and bind them out, discharge, or

remand them, as herein provided ; appoint a superintendent, a steward,

teacher or teachers, and such other officers as in their judgment the

wants of the institution may require, and prescribe their duties ; exer-

cise a vigilant supervision over the institution, its officers, and inmates ;

remove such officers at pleasure and appoint others in their stead ;
and

determine the salaries to be paid to the officers, subject in all cases

to the approval of the governor and council. The by-laAvs may be

amended by the assent of five trustees at a legal meeting; but no
alteration shall be valid until aj)proved by the governor and council.
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Sect. 5. They shall cause the boys under their charge to be m- Trnstoos,du-

strueted in piety and morality, and in such branches of useful knowl-
structio'lf disci-

edge as are adapted to their age and capacity ; and in some regular piine, &c.'

course of labor, either mechanical, manufacturing, agricultural, or hor- ^^ ^' ^'^^'
^
^'

ticultural, or a combination of these, as is best suited to their age,

strength, disposition, and capacity ; and in such other arts and trades

as may seem best adapted to secure the reformation, amendment, and
future benefit of the boys.

Sect. 6. They may bind out boys committed to the school, as may bind out

apprentices or servants vmtil they become twenty-one years of age, or
\°12^'i^^\q

for any less term ; and the trustees, and master or mistress, apprentice isso', 112', § 1.

or servant, shall respectively have the rights and privileges and be sub-

ject to the duties set forth in chapter one hundred and eleven, in the
same manner as if such binding or apprenticing were made by over-

seers of the poor. In binding out boys, they shall have scrupulous
regard to the religious and moral character of those to whom they are

to be bound, that they may secure to the boys the benefit of a good
example and wholesome instruction, and the sure means of improve-
ment in virtue and knowledge, and thus the opportunity of becoming
intelligent, moral, useful, and happy citizens.

Sect. 7. One or more of the trustees shall visit the school at least to visit echooi.

once in every two weeks, at which time the boys shall be examined in Reports to be

the school-room and workshop, and the register shall be inspected. A urcr's account.

record shall be kept of these visits in the books of the superintendent. J^^'^ 4of'§\!*''

Once in every three months the school in all its departments shall be 1859^ 177, §2.

thoroughly examined by a majority of the trustees, and a report thereof
made to the board on or before the fifteenth day of October in each
year. An abstract of these quarterly reports shall be prepared, Avhich,

together with a full report by the superintendent, and a list of the
salaried officers and their salaries, and in a tabular form under the
heads specified in section eleven of chapter five, the value of the stock
and supplies shall be laid before the governor and council for the
information of the legislature. The treasurer shall also submit at the
same time an accurate detailed account of the receipts and expendi-
tures for the year terminating on the last day of the preceding month.

Superintendent.

Sect. 8. The superintendent, with such subordinate officers as the superintendent,

trustees may appoint, shall have the charge and custody of the boys.
fl^^'Jlf

^'^ ^^'

He shall be a constant resident at the institntion, and shall discipline, i847, ibs, § 10.

govern, instruct, employ, and use his best endeavors to reform, the in-

mates, in such manner as while preserving their health will secure the
formation as far as possible of moral, religious, and industrious habits,

and regular thorough progress and improvement in their studies, trades,

and employments.
Sect. 9. He shall before entering upon his duties give a bond to the to have

commonwealth, with sureties satisfactory to the governor and council in
ertyfgive^'^"^

the sum of two thousand dollars, conditioned that he shall faithfully bondjlceep

perform all his duties and account for all money received by him as i8«s i(i5^*§§ 11,

superintendent, which bond shall be filed in the office of the treasurer i3. '
'

of the commonwealth. He shall have charge of all the property of the
institution within the precincts thereof He shall keep in suitable books
complete accounts of all his receipts and expenditures, and of all prop-
erty intrusted to him, showing the income and expenses of the institu-
tion

;
and he shall account to the treasurer in such manner as the

trustees may require for all money received by him. His books and
all documents relating to the school shall at all times be open to the
inspection of the trustees, who shall at least once in every six months
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Superintendent
to make con-
tracts, &c.
Suits.

1847, 165, § 12.

carefully examine the books and accounts and the vouchers and docu-

ments connected therewith and make a record thereof. He shall keep
a register, containing the name, age, and circumstances connected with

the early history of each boy, and shall add such facts as come to his

knowledge relating to his history while at the institution, and after

leaving it.

Sect. 10. He shall in writing make all contracts on account of the

institution, with the approval of the trustees if their by-laws require it

;

and he or his successor may sue or be sued thereon to final judgment
and execution. No suit shall abate by reason of the office of superin-

tendent becoming vacant, but any successor in office may take upon
himself the prosecution or defence thereof, and upon motion of the

adverse party and notice he shall be required so to do.

Treasurer, ap-
pointment and
bond of.

1847, 165, § 1.3.

1859, 285, § 4.

See § 7.

Treasiirer.

Sect. 11. There shall be a treasurer appointed by the governor and
council for three years, unless sooner removed for sufficient cause, who
shall before entering upon the discharge of his duties give a bond to the

commonwealth with sureties satisfactory to the governor and council in

the sum of three thousand dollars, conditioned that he shall faithfully

account for all money received by him as treasurer ; which bond shall

be filed in the office of the treasurer of the commonwealth.

Nautical
branch. Sepa-
rate officers, &c.
1859, 285, 280.

Trustees, ap-
pointment and
tenure of office

of.

1859, 285, § 1.

to be a corpo-
ration, &c.
1859, 285, § 2.

to have con-
trol of school-
ship, &c.
1859, 285, § 3.

Superintendent,
to be master of

NAUTICAL BRANCH OP THE STATE RErORM SCHOOL.

Sect. 12. The nautical branch of the state reform school shall be
vested in a board of five trustees ; it shall have separate officers ap-

pointed in like manner, with like powers and duties, and subject to like

obligations as similar officers of said school ; and the foregoing provis-

ions shall so far as applicable apply to said branch, except as is herein-

after otherwise provided.

Sect. 13. The trustees now in office shall continue to hold their

offices according to the tenor of their commissions. The governor, with
the advice and consent of the council, shall annually appoint one trustee

for the term of three years from the first Wednesday in February,
and the Boston Board of Trade and the Boston Marine Society shall

each annually appoint one trustee for the term of one year from said

date. Appointments to fill vacancies for unexpired terms shall be made
in the same manner as the original appointments. Any person whose
term expires may be reappointed. The trustees shall receive no com-
pensation for their services, but shall be allowed all expenses incurred

by them in the discharge of their duties. They shall be removable only
for sufficient cause.

Sect. 14. The trustees shall be a corporation by the name of the
Trustees of the Nautical Branch of the State Reform School for the

purpose of taking and holding, to themselves and their successors, in

trust for the commonwealth, any grant or devise of lands, and any do-

nation and bequest of money or other personal property, made for the

use of said institution, and for the purpose of preserving and investing

the proceeds thereof in good securities, with all powers necessary to

carry said purposes into effect.

Sect. 15. The trustees shall have the control of the school-ship and
other vessels procured for the institution, and shall cause the boys under
their charge to be instructed in navigation and the duties of seamen.
They may send any boy upon a voyage at sea, and in his behalf, enter

into any contract necessary therefor ; and such action shall operate as a

discharge of the boy from the institution.

Sect. 16. The superintendent shall be master of the school-ship, and
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may navigate the ship and any tender thereof, and transport the same school-ship.

into and upon any of the ports and waters of the commonwealth. ^^^' '^' ^
'^

COMMITMENTS.

Sect. 17. When a boy under the age of sixteen years is brought by commitments

a constable, police officer, or other inhabitant of this state, before a judge ProcewUngs.

of the probate court, or superior court, upon comj^laint that he has com- is4<, m, § 4.

mitted an oifonce which may be punished by imprisonment other than \^q] 28g, § i.

imprisonment for life, the judge shall issue a summons to the father of iSil CU.nov

the boy, if he is living and resident within the place where the boy was
found, and if not, then to his mother if she is living and so resident

;

and if there is no such father or mother, to the lawful guardian of said

boy, if any there is so resident, or if not, to the person with whom,
according to his own statement and such testimony as shall be received,

he resides ; and if there is no ])erson with whom he statedly resides, the

judge may appoint some suitable person to act in his behalf; requiring

him or her to appear at a tune and place stated in the summons, to show
cause, if any there is, why said boy shall not be committed to the state

reform school, or the nautical branch thereof And the judge shall also

cause notice of the pendency of the complaint to be given to the mayor
of the city, or to one of the selectmen of the town, where the boy
resides.

Sect. 18. At the time mentioned in the summons, the judge shall Same subject.

proceed to examine the boy and any party appearing in answer to the ^^^^' ^'^' ^
^'

summons, and to take such testimony in relation to the case as may be
produced. If the allegations are proved, and it appears that the boy is

a suitable subject for said school, and that his moral welfare and the

good of society require that he should be sent thereto for instruction,

emplojinent, or reformation, he shall commit the boy, if below the age
of fourteen years, to the state reform school or the nautical branch
thereof, as he deems best, and if above that age to the nautical branch
of said school, by a warrant in substance as follows:—
To (A B) one of the constables (or police officers) of the city (or town) of . Form of war-

You are hereby commanded to take charge of C D, a boy under the age of sixteen r'^'it-

years, to wit, of the age of as near as can be ascertained, who at the time of

his arrest resided in and Avho has been proved to me to be a suitable subject

for the state reform school (or the nautical branch of the state reform school) and
a proper object for its care, discipline, and instruction, and deliver said boy without
delay to the superintendent of said school, or other person in charge thereof, at the
place where the same is established. And for so doing this shall be your sufficient

warrant.

Dated this day of 18 , at
,
(in the county of in the

commonwealth of Massachusetts.)

But no variance from said fonn shall be deemed material if it suffi-

ciently appears upon the face thereof, that the boy is committed by the
judge in the exercise of the powers given to him by this chapter.

Sect. 19. The judge shall certify in the warrant the place in which JucIm to certify

the boy resided at the time of his arrest, and such certificate for the ^p^^'i''"*^'^' ^s^,

purposes of this chapter shall be conclusive evidence of his residence, isss, 25.

He shall also state therein the age of the boy, as near as he can ascer-
1859J 286, § 1!

tain. Accompanying the warrant, the judge shall transmit to the super-
intendent, by the officer serving it, a statement of the substance of the
complaint and testimony given in the case, together with such other
particulars concerning the boy as the judge is able to ascertain.

Sect. 20. The warrant shall be executed by a constable or police service of war-

officer of the ])lace where the case was heard. Any summons to appear
],«4-'i*5' eg

before a judge as aforesaid shall be served by a constable or police i859^ 280,' §
]*

officer, by delivering an attested copy of the same personally to the
party to whom it is addressed, or leaving it Avith some person of

36
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sufficient age at the place of residence or business of such party ; and
said constable or police officer shall immediately make return to the

same judge of the time and manner of such service.

Duties ofjustice Sect. 21. When a boy under sixteen years of age is brought for trial

bo^is brought before a trial justice or police court, charged with an offi^nce which may
for trial, &c. be punished by imprisonment other than imprisonment for life, and the

'

justice or court is of opinion, or any person makes affidavit, that if found
guilty he would be a fit and proper subject for the state reform school

or the nautical branch thereof, a decree to that effect shall be entered of

record, and thereupon such justice or court shall cause notice of the pro-

ceedings to be given to the mayor of the city or one of the selectmen of

the town where the boy resided at the time of his arrest, and shall by a

warrant cause the boy to be brought forthwith before the judge of the

probate court, or a judge of the superior court if within the county, and
transmit to him the complaint and Avarrant by virtue of which he was
arrested. The judge shall thereupon have the same jurisdiction and
powers as if the boy had been brought before him upon an original

complaint.
Second commit- Sect. 22. If a boy previously committed to the school is again

issa^bse, §1. brought before any judge under the provisions of this chapter, the judge
may examine the case and issue his warrant for committing him to

either branch of the school without issuing the summons required by
section seventeen.

Unfit subjects Sect. 23. If the judge is of opinion that a boy brought before him

™ia^ in superior ^^ guilty, and is not a fit subject for either branch of the school, he shall,

court. if the offence charged is one within the jurisdiction of police courts,
'

sentence him to such punishment as is provided by law for the offence

;

otherwise he shall bind him over to appear before the suj^erior court for

the same county, as police courts may do in like cases.

Appeal, &c. Sect. 24. Any boy ordered to be committed to either branch of the
1859. 285, §§ 2, 3. ggj^QQ}^. q^ convictcd and sentenced as aforesaid, may appeal to the supe-

rior court ; and the appeal shall be had, entered, tried, and determined,

in like manner and subject to like provisions as appeals from justices of

the peace in criminal cases.

Tecs of judges, Sect. 25. The fees and compensation allowed to judges under this

^9, 280, §2. chapter shall be the same as by law are allowed to justices of the peace

;

and all officers serving process shall be allowed the same fees as they
are entitled to for serving process in criminal proceedings.

Courts may Sect. 26. When a boy under the age of sixteen years is convicted

to'8chooi,^&c.^ "^ ^^^ supreme judicial or superior court of any offence which may be
Notice before punished by imprisonment other than imprisonment for life, the court

5859^170,' § 3. may sentence him, if below the age of fourteen years, to the state reform
1859. 286, §§ 1, 4. gchool Or the nautical branch thereof, as it deems best, and if above that

age to the nautical branch of said school, or in either case to such ])un-

ishment as is otherwise provided by law. Before passing such sentence

the court shall cause notice of the pendency of the case to be given to

the mayor of the city or one of the selectmen of the town where the

boy resided at the time of his arrest. The provisions of section nine-

teen shall apply to commitments under this section.

CONFESrEMENT AKD DISCHARGE.

Term of com- Sect. 27. Any boy committed to the state reforni school or the

DisSiar^e, &c. nautical branch thereof shall be there kept, discijilined, instructed,

1847, 165, § 7. employed, and governed, under the direction of the trustees, until he

1859^ 285^ Ifs, 5. arrives at the age of twenty-one years, or is bound out, or discharged as
1869, 286, §4. reformed, or Otherwise legally discharged. The discharge of a boy as

refonned, or his being sent on a voyage at sea, or arriving at the age of

twenty-one years, shall be a complete release from all penalties and dis-

abilities created by the sentence.
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TRANSFER OF INMATES.

Sect. 28. By consent of the trustees of the state reform school and Boys may be

the nautical branch thereof, or by direction of the governor, any boy
may be transferred by the superintendent from one institution to the

other ; but no boy who was an inmate of the school on the twenty-sixth

day of November in the year eighteen hundred and fifty-nine shall be
transferred without his consent.

transferred, &c.
aS59, 286, § 5.

SUPPORT OF INMATES BY CITIES AND TOWNS.

Sect. 29. When a boy is committed to either of said institutions. Support by

the city or town wherein he resided at the time of his arrest shall quar-
it°^of jdndred^

terly on the first days of January, April, July, and October, pay to the ib59, 286,§6.

treasurer of the school fifty cents a week during the time he remains

therein. And any sum so paid may be recovered by such city or town
of any parent, kindred, or guardian liable by law to maintain him, or of

the city or town in Avhich he has his lawful settlement. ^^

CHAPTER 77.

OF THE LAW OF THE ROAD.

Section
1. Persons meeting to turn to right.

2. passing- carriage going same way, to turn

to left.

3. Bells to be used with sleighs.

Section
4. Penalties. Complaints to be made within

three months.
5. Horse railroads exempt.

Section 1. When persons meet each other on a bridge or road, Persons meet-

travelling with carriages, wagons, carts, sleds, sleighs, or other vehicles, ^^§^°^
*"™ *°

each person shall seasonably drive his carriage or other vehicle to the rTs. 5i, §i.

right of the middle of the travelled part of such bridge or road, so that I p]^\ ^[
their respective carriages or other vehicles may pass each other without ^^^^\?2^-
interference. ii Met. 404.

Sect. 2. The driver of a carriage or other vehicle passing a carriage
J~ cu8h*495

or other vehicle travelling in the same direction shall drive to the left 2 Gray,'i8i.'

of the middle of the travelled part of a bridge or road : and if the bridge .passing car-

or road is of sufficient width for the two vehicles to pass, the driver of same way,°to

the leading one shall not wilfully obstruct the same. *"™ *° ^®^' **'•

Sect. 3. No person shall travel on a bridge or road, with a sleigh or Beiis to be used

sled drawn by one or more horses, unless there are at least three bells gj*g gff
2^'

attached to some part of the harness.

Sect. 4. Whoever offends against the provisions of the preceding penalties,

sections shall for each offence forfeit a sum not exceeding twenty dol- Complaints 19
1 ii/>i Til f TIT -Tibe made within
lars, and be turther liable to any party lor all damages sustained by three months,

reason of such offence : provided, that every complaint therefor shall be ^" ^-^^'S^.

made within three months after the offence is committed, and that every
action for damages shall be commenced within twelve months after the
cause of action has accrued.

Sect. 5. The provisions of this chapter shall not apply to horse Horse railroads

raikoads. ^^"^^p*-
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CHAPTER 78.

OF TIMBER AFLOAT OR CAST ON SHORE.

Section
1. Timber carried away by floods may be

talien by owners, &c.

2. Penalty for cutting out or altering marks
of owners.

3. on timber of unknown owners.

Section
4. Possession, &c., presumptive evidence of

guilt.

5. Provision regulating timber in Connecticut
River. Liability of owner.

6. Penalty for unlawful conversion of timber
in rivers, &c.

Timber carried
away by floods
may be taken by
owners, &c.
R. S. 52, § 1.

1841, 26.

Penalty for cut-

ting out or al-

termg marks of
owners.
R. S. 52, § 2.

1852, 312.

on timber of
unknown own-
ers
E. S. 62, § 3.

Possession, Ac,
presumptive ev-

idence of guilt.

K. S. 52, §4.

Provisions reg-
ulating timber
in Connecticut
River. Liability
of owner.
B. S. 52, § 5.

Tenalty for un-
lawful conver-
sion of timber
in rivers, &c.
1854, 339, § 1.

Sectio:n^ 1. When any log, mast, spar, or other timber, is carried by
floods into lands adjoining any rivers, streams, or ponds, the owner of
such logs or other timber may at any time within six months remove
the same from said land on paying or tendering to the owner or occupant
thereof such reasonable damages as may be caused by such removal

;

and if the owner of such logs or other timber does not take the same
from such lands within said six months, or otherwise agree with the owner
or occupant of such lands, then such logs and other timber shall be
deemed the property of such owner or occupant.

Sect. 2. Whoever unlawfully cuts out, alters, or destroys, a mark of
the owner, made on any log or other timber put into a river, stream, or
pond, shall forfeit a sum not exceeding ten dollars for each log or other
piece of timber the mark of which he so alters, cuts out, or destroys ; and
shall be further liable in damages to the owner thereof for treble the
value of the same, to be recovered together with said forfeiture in an
action of tort.

Sect. 3. Whoever imlawfully cuts out, alters, or destroys any marks
of such logs or other timber, the owner whereof is not kno\^Ti, shall for-

feit a sum not exceeding ten dollars for every log or other piece of tim-
ber the mark whereof he so cuts out, alters, or destroys, to be recovered
to the use of any person suing for the same.

Sect. 4. In suits under the two preceding sections, if the logs or
other timber are found in the possession of the defendant, with the
marks cut out, altered, or destroyed, it shall be presumptive evidence of
his guilt, and the burden of proof shall be upon him to discharge himself.

Sect. 5. No person shall cause or permit to be driven or floated

down Connecticut River, any masts, spars, logs, or other timber, unless
the same are formed and bound into rafts and placed under the care of
a sufiicient number of persons to govern and manage the same so as to
prevent damage thereby. If damage is done to a bridge or dam upon
or over said river, by any timber so driven or floated in any manner not
herein allowed, the owner of the timber, and every person Avho causes or
permits the same to be so driven or floated, shall be jointly and severally

liable for all such damage, to be recovered by the party injured in an
action of tort.

Sect. G. Whoever unlawfully takes, carries away, or otherwise con-
verts to his own use, without the consent of the owner, any log suitable

to be sawed or cut into boards, clapboards, shingles, joists, or other tim-
ber, or any mast or spar, the propei-ty of another, lying or being in a
river, pond, canal, lake, "bay, stream, or inlet, within this state, shall for

every such log, mast, or spar, be punished by fine of not less than five

nor more than twenty dollars, or by confinement in the house of correc-

tion or jail not less than thu'ty days nor more than six months.
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CHAPTER 79

OF LOST GOODS AND STRAY BEASTS.

Section
1. Finder of lost money or goods to give no-

tice, &c.

2. When stray beasts are taken up, notice to

be given.

3. Strays taken up within ten miles of agricul-

tural hall in Brighton.

4. Lost goods of value of $10 or more to be

appraised.

5. Conditional right of owner to receive his

goods or value thereof.

Section
6. Conditional right of finder, if no owner ap-

pears.

7. If owner of strays proves his right within
three months.

8. If such owner does not prove his right, &c.
9. If such owner appears within one year. If

no owner appears.

10. Penalty if finder neglects to give notice, &c.
11. for taking away strays without paying

charges.

, 56, § 2.

Section 1. Whoever finds lost money or goods of the value of three Finder of lost

dollars or more, the owner whereof is unknown, shall within two days to"give noticef*
cause notice thereof to be posted up in two public places within the city &c-

or town where the same was found, and shall also within seven days '
'^^ ^'

give notice thereof in writing to the city or town clerk, and pay him
twenty-five cents for making an entry thereof in a book to be kept for

that purpose; and if the money or goods be of the value of ten dollars

or more, the finder shall within one month after such finding cause the
same to be advertised in some newspaper or publicly cried, if there is a
crier in the place, and notice thereof to be posted up in like manner in

two adjoining places.

Sect. 2. Whoever takes up a stray beast shall cause to be entered when stray

with the city or town clerk, in a book to be kept for the purpose, a notice up! notice to^be
thereof, containing a description of the color and natural and artificial ^^^'i;

marks of the beast ; and cause the same to be cried, and notifications '
'

'

thereof containing a like description of the beast to be posted up in the
manner provided in the preceding section ; otherwise he shall not be
entitled to compensation for any expenses which he may incur in relation

thereto.

Sect. 3. If such stray beasts are taken up within ten miles of the strays taken up

agricultural hall in Brighton, the finder within ten days thereafter shall, of^^ricuuITr^^'
in addition to the notice before required, post up a similar notice in haiiinBrigh-

Brighton, at such public place as shall have been designated therefor by K.'^s.se, §3.

the selectmen of that town ; and the finder shall be entitled to receive
therefor fifty cents, together with eight cents for every mile travelled for

the purpose.

Sect. 4. Every finder of lost goods or stray beasts of the value of Lost goods of

ten dollars or more, shall also within two months, and before any use is moret'o^bJap-'
made of the same, procure from the city or town clerk, or from a justice ^^t^*^-
of the peace, a warrant directed to two disinterested persons, to be ap- "

^^'**'

pointed by the clerk or justice, and returnable into said clerk's ofiice in
seven days from the date, to appraise the same at their true value, upon
oath to be administered by the clerk or justice.

Sect. 5. If the owner of such money or goods, other than stray conditional

beasts, appears within one year after such entry with the clerk, and
to^^JcefveTis'^

makes out his right thereto, he shall have restitution of the same or the goods or value

full value thereof; he paying for entering the same, together with all r.'^s?56,§5.
reasonable charges for keeping, notif^dng, crying, and appraising, as
aforesaid, and for necessary travel in the case ; which charges shall in
case of disagreement between the owner and finder be determined by
some justice of the peace.

Sect. 6. If no owner appears within one year, the lost money or of finder, if

goods shall remain to the finder, he paying to the treasurer of the city pea"^*""
^^'

or town one-half of the value thereof according to said appraisement, «• s. 56, § 6.

36* 54
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Ifowner of
strays proves
his right within
three months.
R. S. 56, § 7.

If such owner
does not prove
his rlg-ht, &c.
K. S. 56, § 8.

If such owner
appears in one

fear,
f no owner ap-

pears.
K. S. 56, § 9.

Penalty, if find-

er neglects to
give notice, &c.
K. S. 50, § 10.

1839, 135.

for taking
away strays
without paying
charges.
K. S. 66, § 11.

(all lawful charges being first decluctecl,) and upon his neglect or refusal

to pay the same, it shall be recovered by the city or town treasurer.

Sect. 7. If the owner of such stray beasts appears within three

months after such entry with the clerk, and makes out his right thereto,

he shall have restitution of the same upon paying the charges as pro-

vided in the case of lost goods.

Sect. 8. If such owner does not appear and make out his title to

the beasts within said three months, the finder may sell them by pubUc
auction, first giving notice of such sale at least four days before the

time of sale, in two public places in the city or town where the beasts

were taken up ; and the money arising from the sale, after deducting

all lawful charges, shall be deposited in the city or town treasury.

Sect. 9. If such owner appears within one year after said entry and
makes out his title to the beasts, he shall, if they have not been sold,

have restitution of the same upon paying the charges arising thereon as

provided in the case of lost goods ; and if the beasts have been sold he

shall be entitled to receive the money so deposited in the treasury from

the proceeds of the sale. If no owner appears within said year, the

beasts, or the value or price thereof after deducting said charges, shall

remain one-half to the use of the tinder and the other half to the use of

the town, in like manner as is before provided with respect to lost money
or goods.

Sect. 10. The finder of lost goods, money, or stray beasts, who
neglects to cause the same to be entered and cried and notice thereof to

be posted up as before directed, shall forfeit the value of such goods,

money, or beasts, unless he delivers the same or other^vise accounts

therefor to the owner thereof, in which case he shall forfeit a sum not
exceeding twenty dollars.

Sect. 11. Whoever takes away a beast taken up as a stray without

paying all lawful chai-ges incurred in relation to the same, shall forfeit

to the finder the value thereof, to be recovered in an action of tort.

CHAPTER 80.

OF UNCLAIMED PROPERTY TRANSPORTED BY COMMON CARRIERS.

Section
1. Railroads and proprietors of steamboats to

pubUsh lists of unclaimed eflFects of passen-

gers.

2. Advertised articles unclaimed, to be exam-
ined by mayor, &c., and ordered sold, &c.

Section
3. Proceeds of sale over expenses, to be paid

into state treasury

4. Penalty for neglect to advertise, &c.

5. Perishable articles transported by common
carriers may be sold.

Railroads and
proprietors of
steamboats to
publish lists of
unclaimed ef-

fects of passen-
gers.
1851, 147, § 1.

Advertised arti-

cles unclaimed
to be examined
by mayor, &c.,

Section 1. Every railroad corporation and the proprietors of every

steamboat engaged in the transportation of passengers, shall on the

first Monday of January and July in each year, publish in one newspa-
per at least in every county of this state in which such railroad coqiora-

tion or steamboat proprietors have a passenger station or ofiice, a

descriptive list of all trunks, carpet bags, valises, parcels, and passen-

gers' eifects, left and then remaining unclaimed at any passenger station

or ofiice, or in the possession of such corporation or proprietors, or their

agents, and the list shall indicate all such specific marks as may serve to

identify the same.
Sect. 2. If at the expiration of six months after such advertisement

any of the articles so advertised still remain unclaimed, the railroad

corporation or steamboat proprietors in whose possession they are shall
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give notice to the mayor and aldermen or selectmen of the city or town and ordered

in which the articles may be; and said mayor and aldermen or select- issi,' h?, § 2.

men shall cause the articles to be examined, and may order them to be
sold at public auction upon notice given of the time and place of sale by
publishing as aforesaid, or may order any of them to be again advertised

and to remain another six months before being sold.

Sect. 3. The proceeds of all articles thus sold, after deducting costs Proceeds of sale

of storage, advertising, and other expenses due to such railroad corpora-
to be'^^^d^^t^

tion or steamboat proprietors, and the costs of said examination and state treasury.

sale, shall be paid over to the treasurer of the commonwealth for the ^^^' ^^^' *
^'

use of the same.
Sect. 4. If any railroad corporation or steamboat proprietors neglect Penalty for neg-

or omit so to advertise and cause to be examined any such eifects, the lise,
&(?''^*'^'

corporation or proprietors shall be liable for all damages on account jf^Vn:, §1

thereof, to be recovered by the person injured, in an action of tort ; and
shall also forfeit one hundred dollars for each case of neglect or omission.

Sect. 5. When a common carrier has transported property consist-

ing of fresh meats, fresh fish, shell fish, fruit, or vegetables, to their

place of destination, and has notified the owner or consignee of the "ers may be

arrival of the same, and the owner or consignee after such notice has i&57,'237,

refused or omitted to receive and take away the same and pay the
freight and proper charges thereon, said carrier may, in the exercise of a
reasonable discretion, sell the same at public or private sale without
advertising, and the proceeds after deducting the amount of said freight

and charges, and expenses of sale, shall be paid to the owner or con-
signee : provided, that if the owner or consignee cannot be found on
reasonable inquiry, the sale may be made without such notice.

1852, 312.

Perishable arti-
cles transported
by common car-

CHAPTER 81.

OF WRECKS AND SHIPWRECKED GOODS.

Section
1. Commissioners of wrecks ; appointment

;

removal ; bond ; remedy on bond.

2. duty of, on hearing of wreck, &c.

3. may employ assistants, &e. ; penalty for

disobeying order of.

4. shall take an inventory of property, &c.

5. Arbitration between commissioner and
owner.

6. If not agreed to, case to be decided at law.

7. No person held to pay for services rendered
except to commissioners, unless, &c. Ap-
peal from commissioner; power of court.

Section
8. Penalty for intermeddling with wrecked

property.

9. Commissioners to advertise wrecked prop-
erty.

10. may dispose of enough to pay duties,

&c.

11. may sell perishable property.
12. to return inventory to treasurer if owner

does not appear within one year.

13. compensation of.

14. liability of, for neglecting to account,
&c.

^
Section 1. The goveraor, with the advice and consent of the coun- Commissioners

oil, may appoint in any county one or more commissioners of wrecks pointmratVr^
and shipwrecked goods, who shall be removable at pleasure. Each of movai ; bond

,

said commissioners shall be sworn and shall give bond to the judge of bond!'''

°°

the probate court for the county in which he resides, with sufficient ^- ^- ^^' § ^•

sureties to the acceptance of said judge, for the faithful discharge of
his duty. Every person having a claim against such commissioner for
a breach or neglect of his official duty, may have a remedy therefor by
a suit on his bond, to be prosecuted in the name of the judge of the
probate court in like manner as on official bonds given by adminis-
trators of the estates of deceased persons.
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Commission-
ers, duty of on
hearing of
wreck, &c.
E. S. 57, § 2.

may employ
assistants, &c.
penalty for

disobeying- or-
der of.

K. S. 57, § 3.

1852, 312.

shall take an
inventory of
property, &c.
K. S. 57, § 4.

Arbitration be-
tween commis-
sioner and
owner.
R. S. 57, § 5.

if not agreed
to, case to be
decided at law.
K. S. 57, § (5.

No person held
to pay for ser-

vices rendered
except to com-
missioners, un-
less, &c.
Appeal from
commissioner

;

power of court.
K. S. 57, § 7.

1859, 19(5.

Penalty for in-
termeddling
with wrecked
property.
R. S. 67, § 8.

1852, 312.

Commissioners
to advertise
wrecked prop-
erty.
R. S. 57, § 9.

1852, 312.

Sect. 2. Every commissioner, on receiving information of a ship-

wreck, or of the finding of any shipwrecked goods or j^roperty of any
kind to the amount of one hundred dollars or more, on any of the

shores or waters within his county, or that may be brought within said

county, shall immediately repair to the place where the property may
be, and if the same is not in the custody of an owner or agent, shall

take charge thereof and preserve and secure the same for the owner.

Sect. 3. The commissioner in such case may employ as many per-

sons as he deems necessary to assist in preserving the property, may
appoint guards to secure the same, and suppress all tumults and dis-

orders. Whoever disobeys a lawful order of the commissioner shall

forfeit for every such offence a sum not exceeding ten dollars, to be
recovered in an action of tort in the name of the commissioner, to the

use of the city or town.
Sect. 4. The commissioner shall on every such occasion take an

inventory of all the property that comes to his possession ; and when
required by the owner thereof or his agent, or by any insurance com-
pany, or underwriter, or other person interested therein, shall make
oath to the truth of such inventory, and deliver a copy thereof if re-

quired, together with all said property, to the owner, agent, or other

person lawfully authorized to receive it : provided, that there shall be
first paid, or secured to be paid, to the commissioner a reasonable com-
pensation for his services and expenses, and such custom house duties

and other charges as he has paid or become liable to pay upon or for

the property in question.

Sect. 5. If the commissioner and other party do not agree on the

sum so due to the commissioner, the case may be submitted to arbi-

trators in the manner provided in chapter one hundred and forty-

seven ; and all the proceedings therein shall be conducted as provided
in that chapter.

Sect. 6. If the parties do not agree to submit the case to arbi-

trators, it may be decided in an action at common law ; to be com-
menced and prosecuted as the circumstances may require, unless the

same is a matter within the exclusive jurisdiction of the courts of the

United States.

Sect. 7. No owner or other person interested in such property
shall be held to pay to any person, other than one of said commis-
sioners, any charge for services or expenses in taking or securing the

same, unless for property taken or secured before the arrival of a com-
missioner ; in which case, the commissioner shall, upon hearing all

parties interested, determine the compensation to be received as afore-

said, and from his award in writing there shall be no appeal, unless the
whole sum so demanded exceeds fifty dollars, in which case an appeal
shall lie to the superior court, by either party aggrieved by the doings

of the commissioner ; and the court shall in a summary manner hear
and determine the case, and may issue all processes necessary or proper
to carry into effect their decrees and orders therein.

Sect. 8. Whoever, after the arrival of the commissioner, takes,

detains, or intermeddles with any property shipwrecked or found as

aforesaid, except under the directions of the commissioner, or of the

owner, agent, or other person interested, shall forfeit a sum not exceed-
ing one thousand dollars for each offence, to be recovered in an action

of tort by the commissioner, owner, agent, or other person interested,

to his own use.

Sect. 9. The commissioner, as soon as may be after his arrival at

the place where any wreck or goods are found, shall publish the par-

ticulars of the shipwreck and goods, with such other material facts as

he ascertains, in order that knowledge thereof may be given as soon as

possible to the owner, agent, or persons interested ; and if he neglects
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so to do, he shall forfeit fifty dollars, to be recovered in an action of

tort by the owner, agent, or other person interested, to his own use.

Sect. 10. He may, Avdthin thirty days after taking the same into Commissioners

his custody, dispose of so much of the jjroperty by public auction as ^ou^h to'^pay*^

shall be sufficient to pay all duties which he has paid thereon or for duties, &c.

which he has become liable to the custom house, • • >
s

•

Sect. 11. When such property is of a perishable nature and may may sell per-

be much reduced in value by keeping for one year, and no owner, Jj^^^^i^w^
prop-

agent, or other person interested therein, appears to claim the same K- S- 57, § ii.

within sixty days after it is taken into the custody of the commissioner,

he shall advertise it in the public newspapers and sell it by auction to

the best advantage.
Sect. 12. If no owner, agent, or other person interested in such to return in-

property, appears within one year after it has been taken into the treasurer*if

custody of the commissioner, and establishes his claim thereto, the owner docs not
• • 1 11 u. X >.! ^ J? ^1 iJi appear witliin

commissioner shall present to the treasurer oi the commonwealth an one year.

inventory of the property, or, if sold, an account of the sales, with an ^- ^- ^''' §
^^^

account of all moneys paid by him for duties thereon and for the

expenses of securing and preserving it ; and he shall make oath to the

truth of such inventory and accounts, and shall pay and deliver to the

treasurer the balance of such accounts, with all the property remaining
in his hands, for the use of the commonwealth.

Sect. 13. The treasurer may make the commissioner such com- compensation

pensation for services and expenses as shall be just; to be ascertained,
r.' g. 57, § i3.

in case of disagreement between them, in the manner befoi*e provided
for the adjustment of the like question between the commissioner and
the owner of property.

Sect. 14. If a commissioner, for the space of sixty days after the liability of, for

expiration of the year herein before limited for his accounting with the acfount,"Ic!°

treasurer, neglects to present the inventory and accounts before men- k. s. 57, § i4.

tioned, and to pay and deliver the balance due thereon, together with

all the property remaining in his hands, the treasurer shall cause a suit

to be commenced therefor for the use of the commonwealth, and shall

prosecute the same to final judgment and execution.

CHAPTER 82.

OF THE PRESERVATION OF CERTAIN BIRDS AND ANIMALS.

Section
1. Penalty for taking, killing, or having in

possession, certain birds at certain seasons.

2. for taking such birds by traps, &c.

3. Selectmen, &c., to enforce provisions.

4. Penalty for shooting birds on lands of

others without license.

5. for killing birds on salt marshes, except,

&c.

6. Penalty for taking, selling or buying
grouse, &c.,

Section
7. Penalty for killing grouse, &c., except by

owner, &c., of land.

8. Search warrant. Proceedings.

9. Penalties may be suspended.

10. Penalty for killing plover, &c., between cer-

tain times ;

11. or with unusual implements, &c.

12. for hunting deer within certain times.

13. with dogs in Plymouth or Barnstable.

Section 1. Whoever between the first day of March and the first Penalty for tak-

day of September takes, kills, or destroys, any of the birds called par- iK,^'ing
/"

p'os-

tridges or quails; or between the first day of March and the fourth day Bession, certain

of July takes, kills, or destroys, any of the birds called woodcock; or at seasons.^*''
'^

any season of the year takes, kills, or destroys, any of the birds called ^^^5, i97, § i.

robins, thrushes, Unnets, sparrows, bluebirds, bobolinks, yellow-birds.
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Penalty for

takings certain
birds by traps,
&c.
1856, 197, § 2.

Selectmen, &c.,

j
to enforce pro-

. visions.
! 1855, 197, § 3.

Penalty for
shooting birds
on lands of oth-
ers without, &c.
K. S. 53, § 2.

1852, 312.

for killing
birds on salt

marshes, ex-
cept, &c.
E. S. 53, § 3.

1849. 158, § 3.

for killing,

&c., grouse.
1839, 135.

18-14, 150, § 1.

except by
owner, &c., of
land.
1844, 156, §2.

Search warrant.
Proceedings.
1844, 156, § 3.

Penalties may
be suspended.
E. S. 53, § 4.

1844, 155, § 4.

1855, 197, § 6.

Penalty for kill-

ing' plover, &c.,
within certain
times.
E. S. 53, § 5.

18.39, 135.

1849, 158, § 4.

or with unu-
sual imple-
ments, &c.
E. S. 53, § 6.

for hunting
deer witliin

certain times.

E. S. 53, § 7.

with dogs in
Plymouth, &c.
E. S. 53, § 8.

woodpeckers, or warblers ; or within the respective times aforesaid sells,

buys, or has in his possession, any of said birds taken or killed in this

state or elsewhere, shall forfeit for every such partridge, quail, or wood-
cock, five dollars, and for every other of said birds, two dollars.

Sect. 2. Whoever at any season of the year takes, kills, or destroys,

by means of traps or snares, any of the birds mentioned in the preceding

section, except partridges, shall forfeit for every such bird so taken, killed,

or destroyed, five dollars.

Sect. 3. The mayor and aldei'rnen and selectmen of the several cities

and towns shall cause the provisions of the preceding sections to be en-

forced in their respective places.

Sect. 4. Whoever between the first day of March and the fourth

day of July shoots at or kills any birds upon lands not owned or occu-

pied by himself, and Avithout license from the owner or occupant thereof,

shall forfeit to the owner or occupant ten dollars, in addition to the

actual damages sustained, to be recovered in an action of tort.

Sect. 5. Whoever between the first day of March and the first day
of July takes or kills any birds on any salt marshes, or sells any birds so

taken or killed, shall forfeit two dollars for every oflfence : provided, that

nothing contained in this section shall prevent the owner or occupant

of such lands from taking or killing birds on the land so owned or held

by him.

Sect. 6. Whoever within this state takes, kills, or destroys, any of

the birds called grouse or heath hens, or sells, buys, or has in his posses-

sion, any of said birds so killed or taken, shall forfeit for every such bird

twenty dollars.

Sect. 7. Whoever kills any grouse or heath hen as aforesaid, upon
lands not owned or occupied by himself, and without license from the

owner or occupant thereof, shall for each bird so killed forfeit to such

occupant or owner ten dollars, in addition to the actual damage sus-

tained, to be recovered in an action of tort.

Sect. 8. When a person is suspected of having in his possession

grouse or heath hen taken or killed contrary to the provisions of this

chapter, a justice of the peace, or police court, on complaint on oath be-

fore him, may issue his warrant directed to the proper officer to search

for the same, and the same proceedings may be had as are provided in

chapter one hundred and seventy relating to searches and seizures.

Sect. 9. The provisions of the preceding sections shall not extend
to any city in which the city council, nor to any town in which the in-

liabitants at their annual meeting, in any year vote to suspend the opera-

tion thereof, in whole or in part, and for such term of time not exceeding
one year as they deem expedient.

Sect. 10. Whoever between the hour of sunset and one hour before

the sun's rising, on any day between the twentieth day of April and the

first day of July, takes, confines, kills, or destroys, any of the birds called

plover, curlew, dough bird, or chicken bird, shall for every such bird so

taken, confined, killed, or destroyed, forfeit one dollar.

Sect. 11. Whoever at any time kills or destroys any of the birds

mentioned in the preceding section, by the use of any other means or

implements than such as are usually employed in fowhng or killing ^dld

game, shall for every such ofience be liable to the penalty mentioned in

said section.

Sect. 12. Whoever between the first day of January and the first

day of August kills or hunts any deer, except his own tame deer or

deer kept in his park or on his own land, shall for every such offence

forfeit twenty dollars.

Sect. 13. Whoever at any time of the year hunts, chases, or kills,

with hounds or dogs, any deer within the counties of Plymouth or

Barnstable, shall for every such offence forfeit twenty dollars.
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CHAPTEE 83

OF FISHERIES, KELP AND SEAWEED.

fisheries.
Section

1. Penalty for poisoning' fish with Indian

coclile, &c.

2. for unlawfully catching pickerel and

trout.

3. Prosecutions limited.

LOBSTERS, TAUTOG, BASS, &C.

4. Penalty for unlawfully taking lobsters, &c.,

in J\airhaven, &c.

5. Boundaries of shores, &c.,in preceding sec-

tion.

6. Lobsters, &c., within certain towns, not to

be carried off by inhabitants of other states,

nor by persons of this state in vessels of

over 15 tons ; penalty.

7. Lobster fishery on shores, &c., of Provmce-
town.

8. Penalty.

9. "Waters and shores of Provincetown de-

fined.

Section
10. Penalty for taking lobsters, &c., in Sand-

wich and Wareham, between March and
July.

OYSTERS AND OTHER SHELL FISH.

11. Penalty for unlawfully taking oysters, &c.

12. Selectmen, &c., may give permits.

13. Penalty for taking, &c., any other shell fish

in certain towns.

14. When vessels with oysters, &c., on board

may be seized.

15. Prohibitions not to extend to Indians, &c.

16. Selectmen, &c., may grant licenses to plant

oysters, &c.

17. License to describe flats, be recorded, &c.

IS. Rights of persons licensed. Penalties for

trespassing.

19. No shell fish except clams, &c., to be taken

in Chatham, &c.

KELP AND SEAWEED.

20. Kelp, &c., adrift, may be taken away.

FISHERIES.

Section 1. Whoever puts or throws into any waters within this Penalty for poi-

state, for the purpose of taking or destroying fish therein, any of the indial cockle*'^

coccichcs inclicus, otherwise called Indian berry or Indian cockle, or any &c.

other poisonous substance, whether the same is mixed with any other ' ' ' ^
'

substance or not, shall forfeit ten dollars for every such oftence.

Sect. 2. Whoever takes or catches any pickerel or trout in any riv- for uniawfui-

ers, streams, or ponds, in any other manner than by hooks and lines, or p^ckereVafd

takes or catches any pickerel, from the first day of December to the first ^°V*-,,

day of May, shall forfeit one dollar for every jjickerel or trout so taken, i857,3o.

and if he is a minor, his guardian shall be liable to said forfeiture ; but l^' ^••111 ->
-I -I 111 1859, 106.

this section shall not extend to any town unless adopted thereby, nor

shall it affect the statutes specially relating to the district of Marshpee.

Sect. 3. All prosecutions under the preceding section shall be insti- Prosecutions

tuted within thirty days from the time of committing the offence.
r™s.'^55, §4.

LOBSTERS, tautog, BASS, &C.

Sect. 4. No person living without this state shall take any lobsters, Penaitjy for im-

tautog, bass, or other fish, within the harbors, streams, or waters, of the
lobsters, &c!,"m

towns of Fairhaven, New Bedford, Dartmouth, and Westport, for the Fairhaven, &c.

pui-jiose of carrying them thence in vessels or smacks of any size what- '
'

ever owned without this state, nor in any of more than fifteen tons' bur-

den owned within this state, under a penalty of ten dollars for every
offence, and a forfeiture of all fish and lobsters so taken.

Sect. 5. For the purposes of the preceding section, the waters and Boundaries of

shores of the towns therein mentioned shall be deemed to extend from
preceding'^sec'^

the line of the state of Rhode Island to the line of the county of Plym- tion.

outh, and to include all the waters, islands, and rocks, lying within one ' ' ' ^
'

mile of the main land.

Sect. 6. If, within the harbors, streams, or waters, of any place on Lobsters, &c.,

the sea-coast in this state which has adopted chapter eighty-five of the "otTo b" ca^"^^

statutes of the year eighteen hundred and thirty-nine, according to the riedoffbyin-

provisions of that act, or which shall have adopted this section, any other^states,

person living without the state takes, for the purpose of carrying thence, ^i*"" by persons
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of this state iu
vessels of over
15 tons.
1839, 85.

Lobster fishery
on shores, &c.,
of Provmce-
town.
K. S. 55, §7.

Penalty.
K. S. 55, § 8.

Waters and
shores of Prov-
mcetown, de-
fined.

R. S. 55, §9.

Penalty for tak-
ing lobsters,

&c., in Sand-
vrichand Ware-
ham between
March and
July.
185(5, 17C, §§ 2,

3,4.

any lobsters, tautog, bass, blue fish, or scuppaug, or if any person living

within this state takes and carries away from such place any such fish

or lobsters in vessels or smacks of more than fifteen tons' burden, he
shall forfeit for each oifence a sum not exceeding twenty dollars ard all

the fish and lobsters so taken.

Sect. 7. No person shall take lobsters within the waters and shores

of the town of Provincetown, for the purpose of carrying them from said

waters in any vessel or smack of more than fifteen tons' burden, or for

the purpose of putting the same on board of such vessel or smack to be
transported to any place, unless a permit is first obtained therefor from
the selectmen of said town, who may grant the same for such sum to

be paid to the use of the town as they shall deem proper.

Sect. 8. Whoever offends against the provisions of the preceding

section shall for each oifence forfeit ten dollars ; and if the number of

lobsters so unlawfully taken or found on board of any such vessel or

smack exceeds one hundred, he shall in addition to said penalty forfeit

a further sum of ten dollars for every hundred lobsters so taken or

found, and in that proportion for any number over the first hundred.

Sect. 9. For the purposes of the two preceding sections the waters

and shores of Provincetown shall be deemed to be as follows, viz. : be-

ginning at Race Point, one-half mile from the shore, by said shore to

the end of Long Point which forms the harbor of Provincetown, and
from the end of Long Point one-half mile and including the harbor

within the town of Provincetown.
Sect. 10. Whoever, between the first day of April and the first day

of July inclusive, takes more than one hundred pounds per week of lob-

sters, tautog, bass, or scuppaug, in the bays, harbors, ponds, rivers, or

creeks, of the waters of Buzzard's Bay, within one mile fi-om the shore

and witliin the jurisdiction of the towns of Sandwich and Wareham,
shall forfeit a sum not exceeding fifty dollars, to be recovered in an
action of tort by the selectmen or any legal voter of the towns of Sand-

wich or Wareham, to the use of the party suing therefor.

Penalty for un-
lawfully takiug
oysters, &c.
K. S. 55, § 11.

Selectmen, &c.,
may give per-
mits.
K. S. 55, § 12.

7 Met. 440.

Penalty for tak-
ing, &c., any
other shell "fish.

K. S. 55, § 13.

1838, 110, 113.

1839, 84.

1840,9.
1842, 10.

1846, 127.

1852, 53.

7 Met. 446.

When vessels,

with oysters,

OYSTERS AND OTHER SHELL FISH.

Sect. 11. Whoever takes oysters from their beds, or destroys them,

or wilfully obstructs their growth therein, in any part of this state, ex-

cept as is provided in the following sections, shall forfeit for every bushel

of oysters (including the shells) so taken or destroyed the sum of two
dollars.

Sect. 12. The mayor and aldermen or selectmen of any city or town
in which there are oyster beds may give permits in writing to any per-

son to take oysters from their beds at such times, in such quantities,

and for such uses, as they shall express in their permits; and every in-

habitant of such city or town may, without such permit, take oysters

from the beds therein for the use of his family, from the first day of

September to the first day of June annually.

Sect. 13. Whoever takes any other shell fish from their beds, or

destroys them, or wilfully obstructs their growth therein, in any city or

town, except as is hereinafter provided, shall forfeit for every bushel of

such other shell fish (including the shells) one dollar. But the mayor
and aldermen or selectmen of each of said places may at all times give

permits in writing to any person to take such other shell fish from their

beds therein, at such times, in such quantities, and for such uses, as they

shall express in their permit ; and every inhabitant of each of said places

may, without such permit, take such other shell fish from the beds

therein, for the use of his fiimily.

Sect. 14. If a vessel, boat, or craft is found within the Umits of any

place', and not owned therein, with oysters on board taken in such place
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without such permit, or a license granted as hereinafter provided ; or &c., on board,

within the limits of any place, and not owned therein, with other shell Kl'L^s^^ff/*^'
fish on board taken in such place without a pennit ; any inhabitant of I'^'^j ^ai.

the place wherein the vessel, boat, or craft is so found trespassing, may
seize and detain the same not exceeding forty-eight hours, in order that
it may in that time be attached or arrested by due process of law to
satisfy said fines and forfeitures with costs : provided, that if before the
prosecution is instituted the owner or master of the vessel, boat, or craft

pays such forfeiture to the treasurer of the city or town in which the
same is incurred, the vessel, boat, or craft, with the eftects therein, shall

be discharged.

Sect. 15. Nothing contained in the four preceding sections shall be Prohibitions

construed to deprive native Indians of the privilege of dioferina: shell fish
!;'o<;.to<?xt""ito

tor tlieir own consumption, or to prevent any fisherman from taking any R- s. 55, § 15.

quantity of shell fish which he may want for bait, not exceeding at any
one time seven bushels including their shells.

Sect. 16. The mayor and aldermen or selectmen of any city or town Selectmen, a-c,

may, by writing under their hands, grant a license for a term not ex- ^ns.l't "plant
ceediiig twenty years to any inhabitant thereof, to plant, grow, and dig oysters, &c.'

oysters, at all times of the year, upon and in any flats and c'reeks therein,
i'^*'*^' i^-^'

§§ i' 3-

at any place where there is no natural oyster bed ; not, however, impair-
ing the private rights of any person, nor materially obstructing the
navigable waters of any creek or bay.

Sect. 17. Such license shall describe by metes and bounds the flats License to de-

and creeks so appropriated, and shall be recorded by the city or town recorfecf&c^^
clerk before it shall have any force; and the person licensed shall pay i84s, i52,'§§2,5.

to the mayor and aldermen or selectmen, for their use, two dollars, and
to the clerk fifty cents.

Sect. 18. The person so licensed, his heirs and assigns, shall for the Rights of per-

purposes aforesaid have the exclusive use of the flats and creeks de- Penlite^for'
scribed in the license, during the time therein specified ; and may in an trespassing.

action of tort recover treble damages of any person who, without his or mil isl', § 3.

their consent, digs or takes oysters from such flats or creeks during the
continuance of the license ; and whoever digs or takes oysters there-
from Avithout such consent shall also forfeit twenty dollars for each
offence.

Sect. 19. N"o person shall take from the towns of Chatham or Nan- No shellfish

tucket, or from the south shore of the town of Barnstable and district ^^^^^^^ heTakcn
of Marshpee, any shell fish for bait or other use, except clams and a in Chatham^

&°

shell fish commonly known by the name of horsefeet ; and no quantity ]^5o,'^§l.^^'
exceeding seven bushels of clams including the shells, or one hundred issgJ 214,! 2.

horsefeet, shall be taken in one week for each vessel or craft, nor in any
case without a permit being first obtained from the selectmen of the
town.

KELP AND SEAWEED.

Sect. 20. Any person may take and carry away kelp or other sea- Kelp, &c.,

weed between high and low-water mark, whilst the same is actually ^'kenawa^
^

adrift in tide Avaters ; but for such purpose no person shall enter on im^iJ.^^'
upland or on laAA^fully enclosed flats without the consent of the owner
or laAvful occupant thereof The provisions of this section shall not
apply to any city or town in which the subject matter is regulated by
special act of the legislature.

37 55
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CHAPTER 84.

OF THE OBSERVANCE

Section
1. Prohibition of labor, &c., except works of

necessity and charity.

2. of travellings, except, &c.

3. Persons keeping places of entertainment,

&c., not to entertain any other than travel-

lers, &c.

4. Prohibitions as to Saturday and Sunday
evcning-8, &c.

5. Innholtlcrs not to entertain persons on
Saturday or Sunday evenings, except, &c.

OF THE LORD'S DAY

Section
6. "Writs, &c., not to be served on Lord's day.

7. Penalty for rude behavior in churches.

8. Sheriffs, &c., to inform of offences.

9. Provisions for persons who observe Satur-

day as the Sabbath.

10. Prosecutions when to be instituted.

11. Penalty on innholders, &c., who permit to

be used implements of gaming on Lord's

day, &c.

12. " Lord's day," what it includes.

Prohibition of
labor, &c.
K. S. 50, § 1.

13 Mass. 324.

12 Met. 24.

13 Met. 284.

2 Cush. 55f).

4 Cush. 243.
11) Cush. 2.57.

7 Gray, 164.

of travelling.

R. S. 50, § 2.

6 Mass. 7(i.

13 Mass. .324.

10 Met. .3(i3.

4 Cush. 322.

Persons keep-
ing places of
entertainment,
&c., not to en-
tertain any
other than trav-
ellers, &c.
R. S. 50, § 3.

1844, 160, § 1.

2 Pick. 139.

Prohibitions as
to Saturday
and Sunday
evenings, &c.
1858, 151.

Innholders not
to entertain
persons on Sat-
urday or Sun-
day evenings,
except, &c.
R. S. 50, § C.

Writs, &c, not
to be served on
Lord's day.
R. S. 50, §7.

Penalty for
rude behavior
in churches.
R. S. 50,§8.

Sheriffs, &c.,
to inform of
offences.

R. S.50, §9.

Section 1. Whoever keeps open his shop, warehouse, or workhouse,

or does any manner of labor, business, or work, except works of necessity

and charity, or is present at any dancing or public diversion, show, or

entertainment, or takes part in any sport, game, or play, on the Lord's

day, shall be punished by a fine not exceeding ten dollars for every

offence.

Sect. 2. Whoever travels on the Lord's day, except from necessity

or charity, shall be punished by fine not exceeding ten dollars for every

offence.

Sect. 3. Whoever keeping a house, shop, cellar, or place of public

entertainment, or refreshment, entertains therein on the Lord's day any

persons not being travellers, strangers, or lodgers, or suffers such persons

on said day to abide or remain therein, or in the yards, orchards, or

fields, appertaining to the same, drinking, or spending their time idly or

at play, or in doing any secular business, shall be punished by fine not

exceeding five dollars for each person so entertained or suffered so to

abide and remain ; and upon any conviction after the first, by fine not

exceeding ten dollars ; and if convicted three times, he shall thereafter

be incapable of holding a license ; and every person so abiding or drink-

ing shall be punished by fine not exceeding five dollars.

Sect. 4. Whoever is present at a game, sport, play, or public diver-

sion, except a concert of sacred music, upon the evening of the Lord's

day, or upon the evening next preceding the Lord's day, unless such

game, sport, play, or public diversion, is licensed by the persons or board

authorized by law to grant licenses in such cases, shall be punished by
fine not exceeding five dollars for each offence.

Sect. 5. No person licensed to keep a place of public entertainment

shall entertain or sufler to remain or be in his house, yard, or other places

appurtenant, any persons, not being travellers, strangers, or lodgers, in

such house, drinking and spending their time there, on the Lord's day, or

the evening preceding the same; and every sucli innholder or other

person so offending shall be punished by fine not exceeding five dollars

for each offence.

Sect. 6. No person shall serve or execute any civil process on the

Lord's day ; but such service shall be void, and the person serving or

executing such process shall be liable in damages to the party aggrieved

in like manner as if he had no such process.

Sect. 7. Whoever on the Lord's day, Avithin the walls of any house

of public worship, behaves rudely or indecently, shall be punished by
fine not exceeding ten dollars.

Sect. 8. All sheriffs, grand jurors, and constables, shall inquire into

and inform of all offences against the preceding provisions of this chap-

ter, and cause the same to be carried into effect.
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Sect. 9. Whoever conscientiously believes that the seventh day of Provision for

the week ought to he observed as the Sabbath, and actually refrains observe satur-

frora secular business, travel, and labor, on that day, shall not be liable day as the Sab-

to the penalties of this chapter for performing secular business, travel, or r. s'. so, § lo.

labor, on the Lord's day, or first day of the week : provided^ that he dis- 3 s. & R. 48.

turbs no other person.

Sect. 10, Prosecutions for penalties incurred under the preceding Prosecutions

provisions of this chapter shall be instituted within six months after the ^j^uted*
^ ^

offence is committed. R. s. 5o,§ii.

Sect. 11, Any innholder, common victualler, or person, keeping or Penalty on inn-

suffering to be kept in any place occupied by him, implements such as who*permit"'im-

are used in gaming, in order that the same may for hire, gain, or reward, piements of

be used for purposes of amusement, who on the Lord's day uses or sufiers used'on Lord's

to be used any implements of that kind upon any part of his premises, ^^^^^~ §9
shall for the first offence forfeit a sum not exceeding one hundred dollars, R- s! 50^ § 17.

or be imprisoned in the house of correction not exceeding three months; jlsi^lso^ §1.

and for every subsequent offence shall be imprisoned in the house of See Ch. 85, § 5.

correction for a term not exceeding one year ; and in either case shall

further recognize, with sufficient sureties, in a reasonable sum for his

good behavior, and especially that he will not be guilty of any offence

against the provisions of this section, for the space of three months then
next ensuing.

The Lord's day shall include the time from midnight to " Lord's day,"
what it in-
cludes.
1844, 160, §2.

Sect. 12.

midnight.

CHAPTER 85.

OF GAMING.

Section
1. Persons losing money by gaming may re-

cover it back.

2. Owner of gaming house liable for money
lost in certain cases.

3. Penalty for winning, &c., $5 or more. Lim-
itation of prosecutions.

4. Notes, conveyances, <&c., for gaming void.

5. Penalty on innholders, &c., for keeping, &c.,

implements for gaming for money, &c.

Section
6. Penalty for gaming in such places, and in

places licensed for bowling alleys, &c.

7. Punishment for keeping common gaming
house.

8. Common gaming houses to be entered and
parties arrested.

9. Gaming at cattle-shows, musters, &c.

Section 1. Whoever by playing at cards, dice, or other game, or by persons losing

betting on the sides or hands of such as are gaming, loses to any person p»oney by gam-
^^, _ ,

f:D iz?' •/ X msT ina,v recover
so playing or betting any sum of money, or any goods whatever, and it back.

pays or delivers the same or any part thereof to the winner, may sue for ^f'fJa^^^'
and recover such money and goods in an action of contract ; and if the i7 Mass. seo.

loser does not within three months after such loss, without covin or col- 3 cush.^s.
lusion, prosecute with effect for such money or goods, any other person
may sue for and recover treble the value thereof in an action of tort.

Sect. 2. The owner, tenant, or occupant, of any house or building Owner of sam-

in which money or goods are lost by gaming, or by betting on the sides for money lost^

or hands of such as are gaming, with the knowledge or consent of said in certain cases.

owner, occupant, or tenant, shall be liable to an action in the same man- 3 cush. 448.

ner and to the same extent as the winner thereof is liable by the pro-

visions of the preceding section.

Sect, 3. Whoever, on a prosecution commenced within eighteen Penalty for

months after the commission of the offence, is convicted of winning at ^'or^SSre.""
one time or sitting, by gaming or betting on the sides or hands of such k. s. so, § 14.

as are gaming, any money or goods to the value of five dollars or more, isss' 45.
*
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Kotes, convey-
ances, &c., for
gaming void.

E. S. 50, § 15.

Penalty on inn-
holders, &c.,
for keeping-,

&c., imple-
ments for gam-
ing for money,
&c.
R. S. 47, § 9.

R. S. 50, § 17.

1845, 211.

1854, 450.

3 Pick. 281, 300.

3 Met. 130.

8 Met. 232.

9 Met. 572.

3 Cush. 279.

See Ch. 84, § 11.

Penalty for
gaming in such
places, and in

places licensed
for bowUug al-

leys, &c.
R. S. 47, § 10.

R. S. 50, § 18.

1857, 194, § 3.

Pimishment for
keeping com-
mon gaming
house.
1848, 315, § 1.

Common gam-
ing houses to
be entered and
parties arrest-
ed.

R. S. 50, § 19.

1857, 194, §4.
11 Met. 79.

and of receiving the same or any security therefor, shall forfeit double

the value of the money or goods so won and received.

Sect. 4. All notes, bills, bonds, mortgages, or other securities or

conveyances, in which the whole or part of the consideration is money
or goods won by gaming or playing at cards, dice, or any other game,

or by betting on the sides or hands of persons gaming, or for reimburs-

ing or repaying money knowingly lent or advanced for gaming or betting,

or lent and advanced at the time and place of such gaming or betting

to a person so gaming or betting, shall be void and of no efiect as

between the parties to the same, and as to all persons except such as

hold or claim under them in good faith and without notice of the ille-

gahty of the consideration. When a mortgage or other conveyance of

lands is adjudged void under the provisions of this section, the lands

shall inure to the sole use and benefit of such person as would be then

entitled thereto if the mortgagor or grantor were naturally dead ; and
all grants or conveyances for preventing such lands from coming to or

devolving upon the person to whose use and benefit said lands would so

inure, shall be deemed fraudulent and of no effect.

Sect. 5. Every innholder, common victualler, or person, keeping or

suffering to be kept, in any place occupied by him, any implements such

as are used in gaming, in order that the same may for hire, gain, or

reward, be used for purposes of amusement, who suffers any imple-

ments of that kind to be used upon any part of his premises for the

purpose of gaming for money or other property, or who suffers a person

to play at an unlawful game or sport therein, shall for the first offence

forfeit a sum not exceeding one hundred dollars, or be imprisoned in

the house of correction for a term not exceeding three months ; and for

every subsequent offence shall be imprisoned in the house of correction

for a term not exceeding one year ; and in either case shall further

recognize, with suificient sureties in a reasonable sum, for his good
behavior, and especially that he will not be guilty of any oflence

against the provisions of this chapter, for three years then next ensuing.

Sect. 6. Whoever in any place mentioned in the preceding section

for the purpose of gaming for money or other property, uses or takes

part in using any billiard table, bowling alley, or other implements of

gaming, or there plays at an unlawful game or sport, or, for the ])urpose

of such gaming, uses or takes part in using a billiard table or bowling

alley kept by a person licensed as provided in chapter eighty-eight, shall

forfeit a sum not exceeding fifty dollars for each offence.

Sect. 7. Whoever keeps a common gaming house, or in a building,

booth, yard, or garden, by him actually used and occupied, commonly
keeps or suffers to be kept any tables or other apparatus for the pur-

pose of playing at any unlawful game or sport for money or any other

valuable thing, shall for every such offence forfeit a sum not exceeding

one hundred dollars, and be committed to the house of correction for a

tenn not exceeding six months and not less than thirty days; and shall

also recognize Avith suiScient sureties in a reasonable sum for his good

behavior,"and especially that he will not be guilty of any offence against

the provisions of this chapter for three years next ensuing.

Sect. 8. If a person makes oath before a justice of the peace or

police court that he suspects, or has probable cause to suspect, that a

house or other building is unlawfully used as and for a common gaming

house for the purpose of gaming for money or other property, and that

idle and dissolute persons resort to the same for that purpose, such jus-

tice or court, whether the names of the persons last mentioned are

known to the complainant or not, shall issue a warrant commanding
the sheriff, or his deputy, or any constable, to enter into such house or

building, and there to arrest all persons who are there found playing for

money or otherwise, and also the keepers of the same, and to take into
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their custody all the implements of gaming as aforesaid, and to keep
said persons and implements so that they may be forthcoming before some
court or magistrate to be dealt with according to law ; and whoever is

there found so playing, shall forfeit for every such offence a sum not ex-

ceeding fifty dollars.

Sect. 9. Whoever during, or within twelve hours of the time of Gaming at mus-

holding, a cattle-show, mihtary muster, or pubUc gathering, within one
igssfa^^', §§ i, 2.

mile of the place thereof, practises or engages in any gambling or

unlawful game, shall forfeit for each offence a sum not exceeding twenty
dollars. If he is discovered in the act, he may be arrested by any
sheriff, deputy-sheriff, constable, or other civil officer, and lawfully de-

tained, by imprisonment in jail or otherwise, not exceeding twenty-four

hours, until a comjjlaint is made against him for the offence.

CHAPTER 86

OF THE MANUFACTURE, SALE, &c., OF INTOXICATING LIQUORS.

COMMISSIONER.
Section

1. Commissioner, how appointed, &c.

2. to g^ive bond.

3. to keep place of business in Boston, sell

to agents, &c. Liquors to be analyzed.

4. to keep record of all purchases, sales,

&c., seal all packages, &c.

5. penalty for adulterating liquors, or seU-

ing to persons not agents, &c.

6. for selling adulterated liquors.

7. to have no claim on state, &c.

8. to report annually, &c.

9. to appoint agents in Boston.

10. successor of, to purchase his stock.

11. Value of stock, how determined.

AUTHORITY TO MANUFACTURE AND SELL FOR
EXPORTATION, &C.

12. Manufacturers of liquor, how authorized.

13. to receive certificate, &c., and give bonds.

14. certificate of, to be void, and bond to be

put in suit, &c., if they commit breach of

bond.

15. to keep books open to inspection, &c., in

which sales shall be recorded.

16. record of, to be kept, and names furnished,

&c.

CITY AND TOWN AGENTS.

17. Agents for selling to be appointed annu-
ally, &c. Salary. Penalty on tovra for not
appointing.

18. certificates and bonds of ; form of bond

;

record of appointment.

19. bond of, may be put in suit, authority
revoked, &c.

20. to keep books of sales open to inspection,

and accounts of purchases, &c.
21. to purchase only of commissioner, under

penalty, &c.

22. may be restrained by S. J. C. from pur-
chasing, &c., contrary to law.

23. to make returns annually, &c.

24. penalty on purchaser for making false

statements to.

SALES, &C., SPECIALLY AUTHORIZED.

25. Foreign liquors imported under laws of
U. S. may be sold in original packages.

37*

Section
26. Pure alcohol may be sold by druggists to

physicians, &c., for medicinal purposes.

27. Chemists may keep intoxicating liquor for

use in their art. ^ales of cider and una-

dulterated wine.

UNLAWFUL SALES, &C., REMEDIES, PUNISH-
MENTS, &C.

28. No person to manufacture or sell intoxi-

cating liquor, without being authorized,

&c.

29. No person to own or keep liquors with in-

tent to sell, &c.

30. Penalties for unlawful sales.

31. for being manufacturer or common seller.

32. Several parties and offences may be includ-

ed in same complaint ; and several offences

may be tried at same time, &c.

33. Delivery prima facie evidence of sale, ex-

cept, &c.

34. Penalty for owning or keeping liquor with
intent to sell, &c.

35. for receiving liquor unlawfuUy sold to

be conveyed to another person.

36. on railroad corporations, their servants,

&c.

37. for bringing liquor into the state, &c.

38. for selling to certain persons after notice

in writing, &c.

39. Persons unlawfully furnishing liquor, lia-

ble for damages done by persons intoxi-

cated thereby.

40. Persons found intoxicated in certain cases

may be arrested without warrant, &c.

41. to be discharged if they disclose person

of whom they procured liquor, &c.

42. Search warrants may be issued upon com-
plaint under oath, &c,

43. not to issue to search dwelling-house,

unless, &c.

44. Place to be searched to be designated, &e.

45. Officer to search premises, seize liquors,

&c.

46. If liquor and vessels seized do not exceed

$20 in value, written notice to issue, &c.

47. Notice what to contain, how served, &c.

48. New notice may issue in certain cases, &c.

li
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Section
49. Claimant of liquor may appear. Trial,

forfeiture, &c.

50. Certain liquors forfeited, to be delivered to

town agents for sale, &c., and others to be

destroyed, &c.

51. Liquors seized, if not kept for sale, to be

returned, &c.

62. Costs in such cases, and executions there-

on.

53. Persons claiming, &c., to have right of ap-

peal. To recognize in sum of $200, &c.

54. Proceedings when value of liquor and ves-

sels exceeds $20.

55. Persons illeg*lly selling may be arrested

without warrant.

66. Public officers to arrest persons illegally

selling liquor at public gatherings, &c.

Section
57. Persons convicted under this chapter to

recognize, &c.

5S. Cases under this chapter to take precedence

in courts, &c. Nolle prosequi not to be

entered, nor continuance granted, except,

&c.

59. Kecognizances to be put in suit within

sixty days.

60. Liquors, &c., unlawfully kept, common
nuisances.

61. Payment for liquor illegally sold to be

without consideration, &c. Action for

price of liquor so sold not maintainable, &c.

62. Officers executing warrants protected, &c.

Penalty for neglecting to serve warrants,

&c.

63. Forms of proceedings.

Commissioner,
how appointed,
&c.
1855, 470, § 1.

1858, 172, § 1.

to give bond.
1855,470, §4.

to keep place
of business in

Boston, sell

to agents, itc.

Liquors to be
analyzed.
1855, 470, § 2.

1858, m, 12.

rtii<3i^.

to keep
record of all

purchases,
sales, &c., seal

all packages,
&c.
1855, 470, § 3.

penalty for

adulterating,
or selling to
persons not
agents, &c.
1855, 470, § 7.

COMMISSIOJfEK.

Section 1. The goveiTior with the advice and consent of the council

shall annually appoint and commission a competent person as commis-

sioner to purchase and sell spirituous and intoxicating liquors, of a pure

quality, to the several city and town agents appointed under the pro-

visions of this chapter, and to regularly appointed agents in cities and

towns of other of the New England States, and to no other person.

Such commissioner shall, unless sooner removed, hold his office for one

year, and until his successor is appointed and qualified.

Sect. 2. The commissioner, within ten days after being commis-

sioned, shall file in the office of the treasurer of the commonwealth a

bond to the commonwealth in the penal sum of twenty thousand dollars,

with two or more good and sufficient sureties to be approved by the

treasurer, for the faithful perfoi'mance by him of the requisitions of this

chapter.

Sect. 3. He shall establish and maintain in the city of Boston a

suitable ])lace of business, and shall purchase and sell to such agents,

and to them only for the purposes in this chapter specified, spirituous

and intoxicating liquors of a pure quality, and unadulterated with any

mixture, or noxious or poisonous substance. All liquors kept for sale

by him shall be analyzed by one of the state assayers at an expense not

exceeding one per cent, of the cost of the liquor, to be paid by the

commissioner; and he shall sell no spirituous or intoxicating liquors,

except such as one of said assayers in writing certifies to be pure ; and

all analyzations of liquor shall be made from samples taken by the

assayer from original packages purchased by the agent ; and all liquors

sold by said agent shall be certified by him to have been taken from

packages so analyzed. His sales shall be made for cash, and at a price

not exceeding an advance of five per cent, upon the actual cost, together

with the cost of such analysis.

Sect. 4. He shall keep a record, in which shall be plainly and truly

recorded all purchases and sales made by him, the names of tlie persons

of and to whom, and the prices at which, the same were made ; which

record shall be at all times open to the inspection of the mayor and

aldermen and selectmen of the cities and towns, and to the prosecuting

officers of the commonwealth. All packages of liquors sold by him
shall have his seal affixed thereto before delivery, and all liquors so pur-

chased or sold and sealed may be transported from place to place.

Sect. 6. If he adulterates or causes to be adulterated said hquors,

or any thereof, or sells to persons other than those to whom he is author-

ized by section first of this chapter, or at an advance greater than five

per cent, upon the cost as aforesaid, he shall forfeit to the commonwealth

the amount of his bond and be imprisoned in the state prison not less
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than six months nor more than five years. And if any person employed
by him violates any of the provisions of this section, he shall be liable

to the same term of imprisonment.
Sect. 6. If he, or any person in his employ or on his premises, sells Commissioner,

any adulterated spirituous or intoxicating liquor, they shall be liable to }n"aduiterated
the penalties provided in section thirty-one for beino; a common seller, liquors.

Sect. 7. He shall not claim or receive of the commonwealth any to'haveno
compensation for his outlay, services, or expenses, in said business, or claim on state,

contract any debt or obligation, nor incur any liability, on the faith or in ^5, 4-0, §6.

behalf of the commonwealth.
Sect. 8. He shall annually, on or before the fifteenth day of Octo- to report an-

ber, report to the secretary of the commonwealth the amount of his i858,'k2^§'5.

sales to city and town agents, in detail ; the cost thereof, his commis-
sions, expenses, and profits, thereon; designating also the cities and
towns to which he has made no sales. The report shall be made up to

the last day of the preceding month, shall be printed by the secretary,

included with the public series of documents, and laid before the legis-

lature.

Sect. 9. He shall appoint in the city of Boston as many agents, not to appoint

exceeding five, as he thinks the interests of the citizens require, who shall to,™^®
^'^ ^°®"

have the same powers and be subject to the same obligations as agents 185S, 172, §6.

appointed by the mayor and aldermen of cities, and who shall sell only
pure liquors at the lowest cash prices. Their authority shall not con-

*

tinue after the commissioner by whom they are appointed ceases to hold
his office.

Sect. 10. In case of the death, removal, or the expiration of the successor of,

term of office, of the commissioner, his successor shall purchase his gto^k!"^'*^'^
'^'^

stock of spirituous or intoxicating liquors, analyzed and certified as isss, 172, § 3.

aforesaid, to an amount not exceeding twenty-five per cent, of his last

year's sales.

Sect. 11. If the parties cannot agree upon the value of the liquors. Value of stock,

it shall be determined by three persons, one appointed by the person g^.^
determm-

purchasing, one by the person owning the liquors, and the third by the isss, 172, §4.

two so appointed ; and their award shall be binding on the parties.

authority to manufacture and sell foe EXPORTATION", &C.

Sect. 12. The county commissioners and the mayor and aldermen Manufacturers

of the city of Boston, on the first Monday of May annually or as soon autiXizld.^""^
thereafter as practicable, may authorize such persons as apply to them isss, 215, §'9.

in writing, to manufacture spirituous or intoxicating liquors at places

within their respective jurisdictions, and to sell the same in quantities

not less than thirty gallons, to be expoi-ted or to be used in the arts or
for mechanical and chemical purposes in this state, and such authority
shall continue for the term of one year from the date thereof, unless
sooner revoked for cause, or annulled as hereinafter provided.

Sect. 13. Every such person shall receive from the board by which to receive cer-

he is so authorized, a certificate giving him authority to manufacture ami gfvo bonds,
and sell spirituous and intoxicating liquors as aforesaid, at such place 1855, 215, §11.

within the jurisdiction of the board as shall be designated with precision

in the certificate ; but it shall not be delivered to such person until he
has executed and given to said board a bond Avith two good and suf-

ficient sureties in the sum of six thousand dollars, in substance as
follows :

—
Know all men that we, , as principal, and and , as sureties, are holden

and stand firmly bound to the inhabitants of the county of
,
(or city of Boston, as

the case may be,) in the sum of six thousand dollars, to be paid unto them, their suc-
cessors or assigns, to which pajTnent we bind ourselves, our heirs, executors, and ad-
ministrators, jointly and severally, firmly by these presents. Sealed with our seals,

and dated this day of , A. D. . The condition of this obligation is such,
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Manufacturer,
certificate of
to be void, and
bond to be put
in suit, &c.,
when, &c.
1855, 215, §§ 11,

14.

to keep books
open to inspec-
tion, &c., in
which sales
shall be re-

corded.
1855, 215, § 10.

that whereas the above bounden has been duly authorized to manufacture spirit-

uous and intoxicating liquors at , in the town (or city) of , and county of ,

and to sell the same in quantities not less than thirty gallons, to be exported, or to be
used in the arts, or for mechanical and chemical purposes, or in any quantity to duly
authorized agents of cities and towns, as by law provided, until the day of

,

A. D. , unless such authority is sooner revoked or annulled : Now, if said

shall, in all respects, conform to the provisions of law relating to the business which
he is authorized as above to pursue, and shall violate no law of the commonwealth
touching the manufacture and sale of spirituous or intoxicating liquors, during the
term for which he is authorized to manufacture such liquors as above mentioned, then
this obligation to be void— otherwise to remain in full force.

Sect. 14, If the principal in the bond commits a breach of any con-
dition thereof, his certificate shall thereupon become void, and he shall

not thereafter be authorized to manufacture or sell spirituous or intoxi-

cating liquors. If upon complaint made to the county commissioners
or the mayor and aldermen of Boston, and notice to the principal, and
a hearing of the parties thereon, any breach of the bond appears to

have been committed, they shall at the expense of the county or city

cause the bond to be put in suit, and shall make a record that his

authority is revoked and void ; or they may put the bond in suit with-

out such complaint, notice, and hearing.

Sect. 15. Every such manufacturer shall keep a book, which shall at

all times be open to the inspection of the board authorizing him to

manufacture, in which he shall enter the date of every sale of spirituous

liquors made by him, the name of the purchaser, his residence, and the

quantity and kind of liquor sold, and if exported, the place to which ex-

ported and the name of the consignee, substantially in the following

form :
—

Date.
Name of

purchaser.
Residence of
purchaser.

Quantity and
kind of liquor.

Where
exported.

Name of
consignee.

Purpose of
use.

record of, to Sect. 16. The clerks of the commissioners and the city clerk of

namerfurifish- Bostoii shall keep a record of the names, residences, and certificates, in
ed, &c. full of all persons authorized by said boards respectively to manufacture

' ' ' and sell as provided in section twelve, and the names and residences

of all agents furnished them by city and town clerks; which record

shall be open to public inspection at all reasonable times ; and they
shall furnish a list of said names and residences to all persons authorized

by their boards to manufacture and sell spirituous or intoxicating liquors,

and to all agents whose names have been furnished them as aforesaid.

Agents for sell-

ing to be ap-
pointed annual-
ly, &c. Salary.
Penalty on
towns for not
appointing.
1855, 215, §5.
1858, 172, 1 9.

certificates

and bonds of.

1855,215, §8.

CITY AND TOWN AGENTS.

Sect. 17. The mayor and aldermen or selectmen of every city and
town, on the first Monday of May annually, or as soon after as con-

venient, shall appoint for one year, unless sooner removed by the board
appointing them, one or more suitable persons as agents of such place

to purchase and sell at some convenient places therein spirituous or

intoxicating liquors to be used in the arts, or for medicinal, chemical,

and mechanical purposes, and no other; and if in any year they neglect

for three months after said date to appoint at least one such agent, they
shall forfeit one hundred dollars, to be recovered to his own use in an
action of tort by any person who may sue for the same. Every agent

shall receive such fixed salary, not dependent in amount upon the

sales, as the board appointing him shall determine, and in his sales shall

conform to such rules and regulations as they may prescribe.

Sect. 18. Every agent shall receive from the board appointing him
a certificate, authorizing him, as agent of such city or town, to purchase

and sell at such places therein as shall be designated with precision in
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his certificate, intoxicating liquors to be used in the arts, or for me-
dicinal, chemical, and mechanical purposes only ; but it shall not be de-

Jivered to him until he has executed and given to said board a bond,

with two good and sufficient sureties in the sum of six hundred dollars,

in substance as follows :
—

Know all men that we, , as principal and and , as sureties, are holden. Agents, form
and stand firmly bound to the inhabitants of the town of , (or city, as the case ot bond of.

may be,) in the sum of six huncb-ed dollars, to be paid unto them, their successors or

assigns, to which payment we bind ourselves, our heirs, executors, and administrators,

jointly and severally, firmly by these presents. Scaled with our seals, and dated this

day of , A. D. . The condition of this obligation is such, that, Mhereas
the above bounden has been duly appointed an agent for the town (or city) of

to purchase intoxicating liquors and to sell the same within, for, and on account of,

said town, (or city,) to be used in the arts, or for medicinal, chemical and mechanical
purposes, and no other, luitil the day of , A. D. , unless sooner removed
from said agency : Now, if the said shall, in all respects, conform to the pro-

visions of law relating to the business for which he is appointed, and to such rules and
regulations as now are, or shall from time to time be, established by the board making
the appointment, then this obligation to be void — otherwise to remain in full force.

The city and town clerks shall keep a record in full of all such ap- record of.

pointments, which shall be open to public inspection at all reasonable

times ; and they shall, as soon as practicable after the ajiiiointments,

furnish a list thereof to the county commissioners.

Sect. 19. Upon com]ilaint made to the mayor and aldermen, or bond of, may

selectmen, they shall notify the principal, and if upon a hearing of the authority re-**'

parties it appears that a breach of the conditions of the bond has been
y^il^'i' f *;

^^
committed, they shall revoke and make void his authority ; and at the '*'

""

expense and for the use of their city or town, shall cause the bond to be
put in suit ; or they may put such bond in stiit without such complaint,

notice, or hearing.

Sect. 20. Each agent shall keep an account of all purchases of to keep books

liquors made by him, and shall specify the kinds and quantity pur- h[spcctio°ii',™nd'

chased, the prices paid, the persons of whom purchased, and the dates accounts of pur-

of the purchases ; and shall also keep a regular account of all the for- 1^55, 2i5, §6.

feited spirituous or intoxicating liquors delivered to him for sale by
order of any justice or court. He shall keep a book and enter therein

the date of every sale made by him, the person to whom sold, the kind,

quantity, and price, thereof, and the purpose for which it was sold, sub-

stantially in the following form :
—

Date. Name. Kesidence.
Kind and
quantity.

Purpose of use. Price.

which book shall at all times be open to the inspection of the mayor
and aldermen, selectmen, overseers of the poor, sheriffs, constables, and
justices of the peace, in such city or town.

Sect. 21. Every agent shall purchase of the commissioner ap- to purchase

pointed under section one all spirituous or intoxicating liquor to be sj^M^f''"'^^""^'

sold by him. Any agent purchasing such liquor of any other person, or Penalty,

selling such liquor purchased by him of any other person, shall be liable is^?', 293', §
2."

to the penalties provided in section thirty-one for being a common I»oi'''^lj6

Sect. 22. The supreme judicial court shall have jurisdiction in may be re-

equity, on complaint of any party interested, to restrain and enjoin any s.T."c!'from

agent who purchases or sells spirituous or intoxicating Rquors in viola- puichasiug,&c.,

tion of any law of this state ; and such injunction maybe issued by any i°57,'2y:j,
§"1.**^

'

justice of the court in term time or vacation.

Sect. 23. Eveiy agent shall annually on or before the fifteenth day to make re-

ef October make a return to the secretary of the commonwealth of tlie ^-c
"'* '*°°"'* ^'

amount and kind of Uquors purchased by him, the date of each imv- is^s, 172, §§ 7, 8.

56
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chase, the prices p^icl, and the name of tlie ])ai'ty of whom purchased

;

and if he fails to make such return, he shall forfeit a sum not exceeding
one hundred dollars. The returns shall be kept on file in the secretary's

ofiice, but need not be printed.

Penalty for Sect. 24. Whoever, purchasing spirituous or intoxicating liquor of
making false jjj^y aorent, intentionally makes a false statement regai'ding the use to
statement to •. ,° , ' ,. . .

-^
-, ^ , t t i n ^ ^ i

agent, &c. wliich the liquor IS intended to be applied, shall pay a tine oi not less
1855, 215, § 7.

^i^j^j^ g^g j^Q^. ^QYQ ^j^^n twenty dollars.

SALES, &C., specially AUTHORIZED.

Foreign liquors Sect. 25. The importer of liquor of foreign production imported

ia\vs' of u "s"''^'^
under authority of the laws of the United States, may own, possess,

may be sold in keep, or sell, the same, in the original casks or packages in which it was

a"p^"^^
P'^'''^' imported, and in quantities not less than the quantities in which the

1855, 215, §§2,4. laws of the United States require such liquor to be imported, and if

sold by him, the same shall be as pure and unadulterated as when
imported.

Pure alcohol Sect. 26. Druggists may sell, for medicinal purposes only, pure

dru^^^ists'to^^ alcohol to Other druggists, apothecaries, and physicians, known to be
phy'sTcians, .fee, such : provided, that they shall keep a book in which they shall enter

pui-poses?'^^ the date and quantity of every sale, the name and residence of the
1839, 135. purchaser, and if exported, the place to which exported, and the name

' '
' ' of the consignee ; which book shall at all times be open to the inspec-

tion of the mayor and aldermen or selectmen. If a druggist or the

clerk or agent of a druggist is convicted of an illegal sale, he shall pay
a fine of one thousand dollars.

Chemists may Sect. 27. A chemist, artist, or manufacturer, in whose art or trade

ta^^quo?'&c ^^^^y ^"^^y ^® necessary, may keep at his place of business spirituous

Sales, &c.,' of liquors for use in such art or trade, but not for sale ; and any person

wfne.'
^'^ ^^^ ^^y nianufacture or sell cider for other purposes than that of a bever-

1855, 215, § 4. age, and unadulterated wine for sacramental purposes.

UNLAWFUL SALES, &C. REMEDIES, PUNISHMENTS, &C.

No person to Sect. 28. No pcrsou shall manufacture for sale, or sell by himself,

^iiTitox'icat^'^
^^^ clerk, servant, or agent, directly or indirectly, any spirituous or

ing liquor, intoxicatiug liquor, or any mixed liquor part of which is spirituous or

aiithorizedl'Jfc. intoxicating, unless he is authorized as provided in this chapter. Ale,
i855,^2i5^H. porter, strong beer, lager-bier, cider, and all Avines, shall be considered

^^^'
' intoxicating liquors within the meaning of this chapter, as well as dis-

tilled spirits ; but this enumeration shall not prevent any other pure or
mixed liquors from being regarded as intoxicating.

No person to Sect. 29. No person shall own, possess, or keep, any spirituous or

UquorTwwfin- Jntoxicatiug liquor, with intent to sell the same in this state, and no
tent to sell, &c. owner of such liquor shall permit or suffer any other person to keep the

'
' ^ same for the purpose of selhng it in this state, unless authorized as pro-

vided in this chapter.

Penalties for Sect. 30. Whoever by himself, his clerk, servant, or agent, directly

iSsi'^is! Ti5^' ^^ indirectly, or on any pretence or by any device, sells, or in consider-
1 Gray, 481,483. ation of the purchasc of any other property, gives, to another person

4 Gray', i8,'426." spii'ituous or intoxicating liquor, or mixed liquor part of which is spirit-

f G^a^' 48'> 485
"*^^^ ^^' intoxicating, in violation of the provisions of this chapter, shall

487, 488', 489. ' for One violation, pay ten dollars and be imprisoned in the house of
Sep Ch. 120, § 30. correction not less than twenty nor more than thirty days; for a second

violation, shall pay twenty dollars and be imprisoned in the house of

correction not less than thirty nor more than sixty days ; and for any
subsequent violation, shall pay fifty dollars and be imprisoned in the

house of correction not less than three nor more than six months ; and
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if in any case the fine and costs are not paid, the imprisonment shall be
extended thirty days. Whoever in the emjDloyment or on the pi-emises

of another violates any provisions of this section, shall be held equally

guilty with the principal, and sutter the same punishment.
Sect. 31. Whoever is a manufacturer of spirituous or intoxicating Penalty for be-

liquor for sale, or a common seller thereof, in violation of the provisions J!J.^or^common'"

of this chaijter, shall tor one violation, ijay fifty dollars and be imprisoned seller.

in the house of correction not less than three nor more than six months; i Gray, 3^,463,

for a second violation, shall pay the sum of two hundred dollars and ff''J^-

be imprisoned six months in the house of correction ; and for any subse- 3 Gray' 456.'

quent violation, shall pay the sum of two hundred dollars and be im- l^J^^'
^^' ^^'

prisoned twelve months in the house of correction in the county where 5 Gray, 97.

the offence was committed. Whoever in the employment or on the '
"'"'*>'' ^^''•

premises of another violates the provisions of this section, shall be held
equally. guilty with the principal, and shall suffer the same punishment.
Three several sales of spirituous or intoxicating liquors to one or more
persons shall be siifficient evidence of a violation of this section, but
this shall not prevent proof of the same by other evidence.

Sect. 3*2. The names of all the parties charged with any oflfence, Several parties

under either of the two preceding sections, and one or more offences, maybe*^iiiciucieci

may be included in the same complaint or indictment, and maybe tried "} tiamccom-

at the same time. Whoever is convicted of more than one oflfence on several offences

the same complaint or indictment, or on different indictments, at the
™nie*tim'e'^&c.*

same or any other terms of the court, shall be subject to the same pun- 1855, 215, §'§ 15,

ishments as if he had been successively convicted on as many conq)laints I'oray, 470.

or indictments at different terms of the court as there are offences of 2 Oray, 505.

which he is couA^cted ; but the Avhole aggregate term of imprisonment
'

under any one complaint or indictment, or at any one term of the court,

for violations of the provisions of either section, shall never exceed one

Sect. 33. In all cases under this chapter, delivery of intoxicating Delivery pr/ma

liquor in or from any building or place, other than a private dwelling-
•{"•'gaie^exce'Dt

house or its dependencies, or in such dAvclling-house or depen<lencies, if &c. '
'

part of the same is a tavern, public eating-house, grocery, or other place o^Gmyfl.^^**
of common resort, shall be deemed prima facie CA'idence of and punish- " Gray, 222.

able as a sale ; and a delivery in or from a private dwelling-house with

2)a}Tnent or promise of payment either express or implied, on, before, or

after, such delivery, shall be deemed j!?nwa facie evidence of and pun-
ishable as a sale.

Sect. 34. Whoever owns, possesses, or keeps, any spirituous or in- Penalty for

toxicating liquor, with intent to sell the same contrary to the provisions I'nP'iiquor with'

of this chapter, shall be fined ten dollars and imprisoned twenty days intent to sell,

in the house of correction, and shall be imprisoned twenty days longer iss's, 215, § 24.

if said fine and the costs are not paid. A complaint may be made and
prosecuted under this section, whether any liquor has been seized as

being owned or kept by the person complained against or not.

Sect. 35. Whoever, for the purpose of couA^eying to another person, for receiving-

receives any spirituous or intoxicating liquor which has been sold or is fu'jiy soi'd,'to be

intended for sale in violation of this chapter, having reasonable cause to convoyed to au-

believe that the same has been so sold or is so intended for sale, shall isss^ViIl^ns".

on conviction thereof, either in the place where the liquor is received or

in any place through which it is carried, or in the place at which it is

delivered to the purchaser or to any person for him, pay a fine of twenty
dollars.

Sect. 36. Whoever, having authority from a railroad corporation to on railroad

receive goods to be transported by such corporation, receives, for the theFr^servimts,

pm-pose of having the same transported on such railroad, any spirituous &«•

or intoxicating liquor sold or intended for sale in A-iolation of this chap- ^"^
' ' ^ *

ter, having reasonable cause to believe that the same has been so sold
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Penalty for
bringing' liquor
into the state,

&e.
1S55, 215, § 20.

for selling to
certain persons
after notice in
writing, &c.
1855, 215, § 21.m

Persons unlaw-
fully furnishing
liquor liable

for damages
done by per-
sons intoxi-
cated thereby.
1855, 215, §22.

Persons found
intoxicated in
certain cases
may be arrested
without war-
rant, &c.
1855, 215, §23.

to be dis-

charged if they
disclose persoa
of whom they
procured
liquor, &c.
1855, 215, § 23.

Search war-
rants may be
issued upon

or is SO intended for sale, shall be liable to the penalty prescribed in the
preceding section ; and the corporation shall also be liable to pay a fine

of fifty dollars, to be recovered by indictment or complaint in any
county in which such liquor has been received or into which it is

carried.

Sect. 37. Whoever brings into this state, or conveys from ])lace to
place within the same, any spirituous or intoxicating liquor, with intent

to sell the same himself or to have it sold by another, or having reason-

able cause to believe that the same is intended to be sold in violation

of this chapter, shall be punished for the first and each subsequent
offence in the manner provided in section thirty, for any jDerson illegally

selling spirituous or intoxicating liquor.

Sect. 38. The husband, wife, ])arent, child, guardian, or employer,
of any person who has the habit of drinking spirituous or intoxicating

liquor to excess, may give notice in writing signed by him or her to

any person not to deliver spirituous or intoxicating liquor to the person
who has such habit. If the person so notified at any time within twelve
months after such notice delivers any such liquor to the person who has
such habit, the person giving the notice may in an action of tort recover
of the person notified any sum not less than twenty-one nor more than
five hundred dollars, as may be assessed by the jury as damages. A
married woman may bring such action in her own name notwithstand-
ing her coverture, and all damages recovered by her shall go to her
separate use. In case of the death of either party the action and right

of action given by this section shall survive to or against his executor
or administrator.

Sect. 39. If a person in a state of intoxication commits an assault

and battery or injures any property, whoever furnished him with any
part of the spirituous liquor which occasioned his intoxication, if the
same was furnished in violation of this chapter, shall be liable to the
same action by the party injured as the person intoxicated would be
liable to ; and the party injured, or his legal representatives, may bring
either a joint action against the person intoxicated and the person who
furnished the liquor, or a separate action against either.

Sect. 40. If a person is found in a state of intoxication in a public

place, or is found in any place in a state of intoxication committing a
breach of the peace or disturbing others by noise, any sheritf, deputy-sherifij

constable, watchman, or police officer shall without a warrant take him
into custody, and detain him in some proper jilace until in the opinion
of such officer he is so for recovered from his intoxication as to render
it proper to carry him before a court of justice. The officer shall then
take him before some justice of the peace or police court in the city or
town where he has been found, and shall make a complaint against him
for the crime of drunkenness.

Sect. 41. If such person then discloses fully the name of the person
of whom, and the time, place, and manner in which, the liquor pro-

ducing his intoxication was procured, and all circumstances attending

it, the justice or court shall administer to him the oath provided for

witnesses, and interrogate him in the presence of the officer; and if it

appears to the officer and magistrate that eitlier of the offences specified

in sections thirty or thirty-one has l)een committed, the officer shall file

his complaint for the commission of such offence, before said justice or

court, against the persons who appear to have been guilty thereof, and
the person so disclosing shall be named as one of the witnesses. The
oflficer shall thereupon discontinue his prosecution for drunkenness, and
the person an-ested shall be discharged, and shall not be liable to be
prosecuted again for the same offence.

Sect. 42. If two persons, of full age and competent to testify, make
complaint under oath or affirmation, before a justice of the peace or
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police court, that they have reason to believe, and do believe, that any complaint, un-

spirituous or intoxicating liquor, described in the complaint, is kept or ^^55°|*5' §^|5_

deposited by a person named in the complaint in a stoi-e, shop, ware- i Gray, i.

house, building, vehicle, steamboat, vessel, or place, and intended for

sale contrary to the provisions of this chapter, such justice or couii;,

upon its appearing that there is probable cause to believe said complaint

to be true, shall issue a warrant of search to any sheriiF, deputy-sheriff,

city marshal, chief of police, deputy chief of poUce, deputy marshal, or

constable, commanding him to search the premises in which it is alleged

such liquor is deposited, and to seize such liquor with the vessels in

which it is contained, and securely keep the same until final action is

had thereon, and return the warrant with his doings thereon as soon as

may be to the same or some other justice or police court in the place

where such liquor is alleged to be kept or deposited.

Sect. 43. No warrant shall issue for the search of a dwelling-hoxise, search warrant

unless a tavern, store, grocerv, eating-room, or place of common resort "°* ^? issue to

is kept therein ; and no warrant shall issue for the search of a dwelling- ing^-house, un-

house unless one of the complainants makes oath or affirmation that he
it'gs, ffs, § 25.

has reason to believe, and does believe, that such liquor has been sold <J tiray, 491.

therein or taken therefrom for the purpose of being sold by the occu-

pant, or by his consent or permission contrary to law, within one month
next before making such complaint, and is then kept therein for sale

contrary to law by the person complained against. The complainant
shall in his oath or affirmation state the facts and circumstances on
which such belief is founded, and such allegations shall be recited in

the complaint and warrant.

Sect. 44. In all cases the complaint shall particularly designate so riace to be

as to identify the building, structure, and place, to be searched, the cieg[S!lated° &c.
liquors to be seized, the person by whom they are owned, kept or pos- i>cef! of rights,

sessed, and intended for sale, and shall allege the intent of such person j'jsjj.^ois, §25.

to sell the same contraiy to the provisions of this chapter. The warrant '

q'^^'Iqo
shall be supported by the oath or affirmation of the complainant, and
shall allege that probable cause has been shown for the issuing thereof;

and the place to be searched, the liquors to be seized, and the person
believed to be the owner, possessor, or keeper of such liquors, intending
to sell the same contrary to the provisions of this chapter, shall be set

out therein by special designation and with the same particularity as in

the complaint ; and the offence both in the complaint and warrant shall

be fully, plainly, and substantially described, and the complainants shall

be summoned to appear as witnesses.

Sect. 45. The officer to whom the warrant is committed shall pro- Officer to search

ceed to search the premises and seize the liquor described in the war-
fjq'iJJJrsr&cf'^'^

rant, with the casks or other vessels in which it is contained, if they are ii<55, 215, § 25.

found in or upon said premises, and shall convey the same to some place

of security, where he shall keep the liquor and vessels until final action

is had thereon.

Sect. 46. If, in the opinion of the justice or court before which the if liquor and

warrant is returned, the value of the liquor seized, with the vessels con- do^noifexceed
taining it, does not exceed twenty dollars, a written notice under seal, $20 in value,

and signed by the justice or the clerk of said court, shall be issued within Jo"rsue,Tc.''^

twenty-four hours after such seizure, commanding the person complained it55, 215, § 20.

against as the keeper of the liquor seized and all other persons claiming
any interest therein, or in the casks or vessels containing the same, to
appear before said justice or court, at a time and place therein named,
to answer to said complaint, and show cause, if any they have, why such
liquor with the vessels containing it should not be forfeited.

Sect. 47. The notice shall contain a description of the number and Notice, what to

kind of vessels, the quantity and kind of hquor seized, as nearly as may servwu'&c!^
be, and shall state when and where they were seized. It shall be served 1855,215, §26.

38
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by any sheriff, deputy-sheriff, constable, or police officer, upon the person

charged with being the keeper thereof, by leaving an attested copy of

the same with him personally or at his usual place of abode, if an inhab-

itant of this state, and by posting up an attested copy on the building

in which the liquor was seized, if it was found in any building, otherwise

in some pubhc place in the city or town where the liquor was seized, and
by publishing an attested copy at least twice in some newspaper printed

in the county where the seizure is made, if there is any such paper.

The posting up of the notice, and the serving the same on the party

comj^lained of as keeper, and the first publication in the newspaper, shall

be not less than fourteen days before the time appointed for the trial.

Sect. 48. If at the time appointed for trial said notice has not been
duly served, or other sufficient cause appears, the trial may be postjjoned

to some other day and place, and such further notice issued as shall

supply any defect in the previous notice ; and time and opportunity for

trial and defence shall be given to persons interested.

Sect. 49. At the time and place designated in the notice, the person
complained against, or any person claiming an interest in the liquor and
vessels seized, or any part thereof, may appear and make his claim ver-

bally or in Avriting, and a record of his appearance and claim shall be
made, and he shall be admitted as a party on the trial. Whether a

claim as aforesaid is made or not, the justice or court shall proceed to

try, hear, and determine, the allegations of such complaint, and whether
said liquor and vessels, or any part thereof, are foiieited. If it appears

that the liquor or any part thereof was at the time of making the com-
plaint owned or kept by the person alleged therein, for the purpose of

being sold in violation of this chapter, the court or justice shall render
judgment that such and so much of the liquor so seized as was so unlaw-
fully kept, and the vessels in which it is contained, be forfeited to the

commonwealth.
Sect. 50. Any liquor so forfeited, which in the opinion of said justice

or court is suitable for use for medicinal, chemical, or mechanical pur-

poses, shall, by the authority of the written order of the justice or court,

be delivered to any agent appointed for the sale of spirituous liquors of
the city or town in which the liquors were seized, to be sold by him,

and the net proceeds paid over to the treasurer of the commonwealth.
If there is no such agent in said city or town, the same shall be delivered

to any such agent in the state that the justice or court may order, to be
by him sold, and the proceeds paid over in like manner, and the officer

to whom such order is directed shall make return of his doings in the

premises. Any such liquor, which in the opinion of the justice or court

is not suitable for use as aforesaid, shall, by like order, be destroyed in

the presence of the justice or couit, or in the presence of some person
appointed thereby to witness such destruction, and the witness shall

join with the officer in attesting the fact upon the back of the order by
authority of which it was done.

Sect. 51. If it is not proved on the trial, that all or part of the liquor

seized was kejDt or deposited for sale contrary to law, the justice or court

shall issue a written order to the officer having the same in custody, to

return so much thereof as was not proved to be so kept or deposited,

with the vessels in which it is contained, to the place as nearly as may
be from which it is taken, or to deliver the same to the person entitled

to receive it ; which order the officer, after executing the same, shall

return to the justice or court with his doings indorsed thereon.

Sect. 52. If no j^erson appears and is admitted as a party as afore-

said, or if judgment is rendered in favor of all the claimants who appear,

the cost of the proceedings shall be paid as in other criminal cases. If

only one party aj^pearing fiiils to sustain his claim, he shall pay all the

costs except the expense of seizing and keeping the liquor, and an exe-
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cution shall be issued against him therefor. If judgment is rendered

against two or more claimants, of distinct interests in the liquor, the

costs shall according to the discretion of the justice or court be appor-

tioned among such parties, and executions shall be issued against them
severally. If such execution is not forthwith paid, the defendant therein

named shall be committed to the jail, and shall not be discharged there-

from until he has paid the same and the costs of commitment, or until

he has been imprisoned thirty days.

Sect. 53. The person claiming any such liquors, whose claim is not Persons claim-

allowed as aforesaid, and the person complained against, shall have the ilave^i.V'ht^of

same right of appeal and to the same court as if he had been convicted appeni."

of a crime ; but before his appeal is allowed he shall recognize to the suin o'(^^oo,&c!

commonwealth in the sum of two hundred dollars, Avith good and suffi- is55, 215, §29.

cient surety or sureties, to prosecute his appeal at the court appealed to

and to abide the sentence of the court thereon ; and upon such appeal

any question of fact shall be tried by a jury. On the judgment of the

court after verdict, whether of forfeiture of the Avhole or any part of

the liquor and vessels seized, or otherwise, similar proceedings shall be
had as are directed in the four preceding sections.

Sect. 54. If in the opinion of the justice or court before which a Proceedings

warrant is returnable under which any liquor has been seized, the value uquor and vef-

of the liquor seized with the vessels containing it exceeds twenty dol- sfis exceeds

lars, a notice shall be issued and served as directed in sections forty-six 1855, 215, § 30.

and forty-seven, except that the same shall be made returnable to the ^^'''' ^'*"*-

term of the superior court to be held in the county next after the

expirntion of fourteen days from the time of issuing the notice. The
court before which the notice is made returnable shall have jurisdiction

of the case, and may proceed therein in the manner directed in sections

forty-eight, forty-nine, fifty, fifty-one, and fifty-two, as nearly as may be,

and with a jury, upon any issue of fiict presented by the claimant or

directed by the court.

Sect. 55. Any mayor, alderman, selectman, sheriff, deputy-sheriff. Persons iiiegaJ-

chief of police, deputy-chief of police, city marshal, deputy or assistant- bearresi;™^^
marshal, police ofiicer, constable, or watchman, in his city or town, may without war-

without a warrant arrest any person whom he finds in the act of ille- isss," 215, § 13.

gaily selling, transporting, or distributing, intoxicating liquors, and seize
7 Gray' 354'

the liquors, vessels, and implements of sale, in the possession of said

person, and detain them in some place of safe keeping until warrants
can be procured against said person and for the seizure of said liquor,

vessels, and implements, under the provisions of this chapter. The sev-

eral ofticers aforesaid shall enforce or cause to be enforced the penalties

provided in this chapter, against every person guilty of any violation

thereof of which they can obtain reasonable proof If any sherift', dep-
uty-sheriff, chief of police, deputy-chief of police, constable, or police

officer, after being furnished Avith a written notice of any violation of
this chapter, and the names of the Avitnesses, for two weeks neglects to

institute proceedings thereon, any person who thereafter makes com-
plaint shall be entitled to all fines imposed and collected for said vio-

lation.

Sect. 56. Every mayor, alderman, selectman, city marshal, deputy- Public officers

mai-shal, sheriff^ deputy-sheriff, police officer, and constable, Avho has gonJnregaUy
information that any intoxicating liquors are kept or sold in any tent, seiiiiig liquor at

shanty, hut, booth, stall, or similar place for selling refreshments, in any fn"o-g,"&|^

public place on or near the grounds of any cattle shoAV, agricultural is55, 215, §31.

exhibition, military muster, or public gathering of any kind, shall seize

sucli liquor and the vessels in which it is contained, and arrest the keeper
of such place, and take him as soon as may be before some justice of the
peace or police court, Avith the liquor and vessels so found and seized,

and make complaint for the arrest and trial of such person and for the
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seizure and confiscation of such liquors, according to the provisions of

this chapter.

Sect. 57. Whoever is convicted of any offence under this chapter, in

addition to the punishment herein prescribed, shall be required by the

court or magistrate before whom he is convicted, to recognize to the

commonwealth in a sum not less than one thousand nor more than two
thousand dollars, that he will not, within one year from the time of the

conviction, violate any provision of this chapter or any law of this com-

monwealth relating to the manuficture and sale of intoxicating liquor,

and shall stand committed until he enters into 'such recognizance.

Sect. 58. All cases under this chapter, whether by action, indict-

ment, or complaint, which come before any court by original entry or

appeal, shall take precedence in said court of all other business except

those criminal cases in which the parties are actually imprisoned await-

ing a trial ; and the prosecuting officer shall not enter a nolle jjrosequi

or"grant a continuance in any such case, before or after a verdict, except

where the purposes ofjustice may require it, to be shown upon a written

motion filed in the case on behalf of the defendant, or a written state-

ment filed by the prosecuting officer, stating the reason for a continu-

ance ; and he shall not enter a nolle prosequi except with the concur-

rence of the court. In cases under this chapter before a justice of the

peace or police court, no admission of the defendant except a plea of

guilty made in court shall be received on the trial without the consent

of the prosecutor.

Sect. 59. District-attorneys shall commence suits upon all recogni-

zances given under this chapter in their respective districts, within sixty

days after default entered of record, or after they have satisfactory evi-

dence of any act which should cause a forfeiture thereof; and no suit

on any recognizance shall be continued, unless for good cause satisfac-

tory to the court. But nothing herein contained shall prevent the com-
mencement of such suit after the expiration of said sixty days.

Sect. 60. All intoxicating liquors kept for sale, and the implements

and vessels actually used in selling and keeping the same, contrary to

the provisions of this chapter, are declared to be common nuisances.

Sect. 61. All payments or compensations for spirituous or intox-

icating liquors sold in violation of law, whether in money, labor, or

personal property, shall be held to have been received without con-

sideration, and against law, equity, and good conscience. No action of

any kind shall be had or maintained in any court for the price of any
liquor sold in any other state for the purpose of being brought into

this commonwealth to be here kept or sold in violation of law, under

such circumstances that the vendor would have reasonable cause to

believe that the purchaser entertained such illegal purj^ose ; and all

bills of exchange, promissory notes, and other securities for and evi-

dences of debt whatsoever, given in whole or in part for the price of

liquor sold in violation of this chapter, shall be void against all persons

holding the same with notice of such illegal consideration, either direct

or implied by law.

Sect. 62. No action shall be had or maintained against any sheriff,

deputy-sheriff, chief of police, deputy-chief of police, or constable, or

their assistants, for executing any warrant or order issued under this

chapter by any justice or court competent to try the same ; nor shall

an action be had or maintained against any officer for seizing, detain-

ing, or destroying any intoxicating liquoi-, or the vessels containing it,

unless such liquor and vessels were legally kept by the owner thereof.

If a sheriff, chief of police, or deputy-chief of police, marshal, constable,

or other officer, to whom any warrant, process, or precept, provided for

in this chapter, is directed, neglects or refuses to serve and execute the

same, he shall be fined not tess than three hundred dollars and not
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exceeding one thousand dollars, and it shall be a sufficient cause for indemnity,

removal or dismissal from office. For any loss or damage arising to ^^^"^ claimed,

him, without fault or negligence on his part, in consequence of obe-

dience to any precept, process, or warrant aforesaid, duly served,

indemnity, if claimed, shall be claimed of the commonwealth after the

loss or damage sustained, and in no other manner.

FORMS OF PROCEEDINGS.

Sect. 63. The following forms may be used in prosecutions under Forms of pro-

this chapter, and, if substantially followed, shall be deemed sufficient i^g'sf^'sj
to fully and plainly, substantially and formally, describe the several

offi^nces in each of them set forth, and to authorize the lawful doings

of the officers acting by virtue of the warrants issued in substantial

conformity therewith ; but this shall not be so construed as to prohibit

the use of other suitable forms.

Foi'tn of a Complaint for keeping intoxicating liquor for sale, under section thirty-four. CompLoint for
keeping- liquor

Commonwealth of Massachusetts. for sale.

M , ss.

To N. C, Esquire, one of the justices of the peace -within and for the county of

M .

J. S. of L , in the county of M , in behalf of the commonwealth of Massa-
chusetts, on oath complams that D. E., of said L , on the day of , in

the year eighteen hundred and , at said L , did keep intoxicating liquor

•with intent to sell the same in this commonwealth, he, the said D. E., not being au-
thorized to sell the same in said commonwealth for any purpose under the provisions

of chapter eighty-six of the General Statutes of this commonwealth or by any legal

authority whatever, against the peace and contrary to the form of the statute in such
cases made and provided. "WTierefore the said J. S. prays that a warrant may be issued

for the arrest of said D. E., and that he be dealt with as to law and justice may apper-
tain. J S .

Received and sworn to, the day of , in the year eighteen hundred and

Before N C , Justice of the Peace.

Form of Warrant to arrest the party accused on the foregoing Complaint. Warrant to ar-

rest.

Commonwealth of Massachusetts.
M , ss.

P 1
To the sheriff of any county in the state, or either of his deputies, or either

< ' ' constable of any town in the county of M .

Greeting

:

In the name of the commonwealth of Massachusetts, you are hereby required forth-

with to apprehend D. E. of L , in said county of M
,
(if he may be found with-

in your precinct,) who stands charged by the complaint of J. S., upon oath, with the

offence of keeping intoxicating liquors, with intent to sell the same in this common-
wealth, contrary to law, and bring him before the subscriber, or some other justice of

the peace in said county of M , to be dealt with as to law and justice may apper-
tain.

You are also required to summon (Here insert the names of the witnesses) and
the complainant, to appear and give evidence of what they may know touching the

matter of said complaint, at the time and place you have said D. E. before either of

said justices for trial. Hereof fail not, and make due return of your doings herein.

Witness my hand and seal, at said L , in the year one thousand eight hundred

N C , Justice of the Peace.

Form of Mittimus for keeping intoxicating liquors for sale under section thirty-four. Mittimus.

Commonwealth of Massachusetts.
M , ss.

|- -) To the sheriff of the county of M , his deputies, the constables of the
I- ' ' town of L , and the keeper of the Jail in C , in said county.
WTiereas D. E. of L , in said county, now stands convicted before me, the sub-

scriber, one of the justices of the peace in and for said county of M , of keeping
intoxicating liquor at said L , on the of in the year eighteen hundred
and , with intent to sell the same in this commonwealth, he not being then and
there authorized so to sell the same under the provisions of chapter eighty-six of the

38* 57
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General Statutes of this commonwealth, or by any lawful authority whatever ; for which
oifence he, the said D. E., is sentenced by me, the said justice, to pay a fine of ten
dollars to the use of the commonwealth, and costs of prosecution, taxed at dol-
lar and cents, and to be imprisoned twenty days in the house of correction in
C , in said county.
We therefore command you, said sheriff, deputies, and constables, and each of you,

forthwith to convey the defendant, D. E., to the house of correction in C , in the
county aforesaid, and to deliver him to said keeper. And you, the keeper, are, in like

manner, commanded to receive the defendant, D. E., (whom we herewith send,) into
your custody in said jail, there safely to keep him for twenty days, and to keep him
twenty days longer unless said fine and costs are sooner paid, or until he be otherwise
discharged by due course of law.

Witness my hand and seal at aforesaid, the day of , in the year
eighteen hundred and

N C , Justice of the Peace.

Complaint to
eeaxcb.

Form of Complaint to search for intoxicating liquor, under section forty-two.

Commonwealth of Massachusetts.
M , ss.

To N. C, Esquire, a justice of the peace within and for the county of M .

J. S., and L. P., both of B , in said county of M , and both being of full age,

and competent to testify, in behalf of the commonwealth of Massachusetts, on oath,

complain that they have reason to believe, and do believe, that intoxicating liquors, to
wit

:

(Here describe the liquors, as a certain quantity of rum, being about, and not ex-
ceeding, gallons

;
a certain quantity of gin, being about, and not exceeding,

gallons, &c., according to the facts) on the day of , in the year
one thousand eight hundred and , were, and still are kept and deposited by
D. E., of said B , in a certain , situate

(Here describe the building or other place, with particulars of its location, sufficient-

ly to identify it)

in said B , and occupied by said D. E., and which liquors are intended by said

D. E. for sale in this commonwealth, said D. E. not being authorized to sell the same
in this commonwealth, or to manufacture or keep the same for sale, for any purpose
under the provisions of chapter eighty-six of the General Statutes of this common-
wealth, or by any other legal authority whatever, against the peace of the common-
wealth and the form of the statute in such case made and provided ; and said com-
plainants pray for a warrant to search said , described as aforesaid, for said
liquors, and that the same may be declared to be forfeited, and that said D. E., and all

other persons claiming an interest in said liquors, may be summoned to appear before
said justice, or some other justice of the peace or court having jurisdiction of the case,

to show cause, if any they have, why said liquors should not be declared forfeited.

(If the place intended to be searched be a dwelling-house, and no tavern, store,

grocery, eating-room, or place of common resort be kept therein, the complaint should
conclude as follows :—

)

And I, J. S., one of the above-named complainants, on oath, say that I have reason
to believe, and do believe, that intoxicating liquor, such as is above mentioned, has
been sold in the house above mentioned, (or has been taken from the house above
mentioned for the purpose of being sold,) by the occupant of said house, or with the
consent and permission of the occupant of said house, contrary to law, within one
month next before this day, and that said liquor above mentioned is now kept in said
house for sale by said D. E., contrary to law ; and my belief aforesaid is founded on
the following facts and circimistances :

—
(Here let such facts and circumstances be stated.) J S .

L P .

Received and sworn to at said B , before me, this day of , in the year
one thousand eight hundred and ; and it appears to me that there is probable
cause to believe the foregoing complaint to be true.

N- -, Justice of the Peace.

Search warrant Form of Warrant to search a dwelling-hoiise and seize liquors therein unlawfully kept

for sale.

M-
COMMONWEALTH OF MASSACHUSETTS.

ss.

[l. s.]
To the sheriff of our county of M

—

stable of the towna of B , in said county.

or either of his deputies or any con-

Greeting :

Whereas J. S. and L. P., both of said B , and both of full age, and competent
to testify, on the day of , in the year one thousand eight hundred and

,

at said B , in behalf of the commonwealth aforesaid, on oath, complained to the
undersigned, one of the justices of the peace within and for said county ofM , that
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they have reason to believe, and do believe, that on the day of , in the year
one thousand eight hundred and , at said B , intoxicating liquors, to wit:

—

(Here describe the liquors, as in the complaint)

are kept and deposited by D. E., of said E , in a certain , situate

(Here describe the building or other place, as in the complaint)

in said B , and occupied by said D. E. as a , and that said liquors were, and
are, intended for sale by said D. E., in this commonwealth, contrary to law — he, said

D. E., not being then and there authorized to sell or manufacture, or keep such liquors

for sale in this commonwealth for any purpose under the provisions of chapter eighty-

six of the General Statutes of this commonwealth, or by any other legal authority what-
ever, whereby said liquors have become liable to be forfeited.

(In case the place to be searched be a dwelling-house, and no tavern, store, grocery,

eating-room, or place of common resort, be kept therein, the warrant should contain

the following clause : —

)

(And J. S., one of the said complainants, has duly made oath that he has reason to

believe, and doth believe, that intoxicating liquors, such as are mentioned in the com-
plaint, have been illegally sold in said house, within one month last past, by the occu-
pant thereof, (or with the permission and consent of the occupant thereof, or have
been taken from said house for the purpose of being sold,) contrary to law, within
one month last past, and that such liquors are kept and deposited in said house by
said D. E., and intended for sale in this commonwealth, contrary to law, and has, in

his said oath, stated the following facts and circumstances on which said belief was
founded.)

(Here let the facts and circumstances be repeated, as in the complaint.) And said

complainants have also prayed that due process may issue to search for said liquors,

and that such further proceedings may be had in the premises as to law and justice in

that behalf may appertain ; and whereas it appears to me, the subscriber, on the com-
plaint aforesaid, that probable cause has been shown for the issuing of a warrant of
search thereupon :

—
These, therefore, are to require you in the name of the commonwealth, taking with

you proper assistants, forthwith to enter the herein above described, and
make diligent and careful search for all the liquors herein above described, and, if

such liquors are found therein, to seize and convey the same, and the vessels which
contain such liquors, to some place of safety, and safely keep the same, to await the

final action and decision of the court upon said complaint.

Herein fail not, and make due return of this warrant, with your doings thereon.

Witness my hand and seal at said B , this day of , in the year one
thousand eight hundred and

N C , Justice of the Peace.

(In a warrant for searching any other place besides a dwelling-house, that part in

the foregoing form which relates to the means of knowledge of the complainant that

a sale had been made in the building should be omitted.)

Warrant to officer to serve notice tender sections forty-six and Jhrty-seven. Warrant to

Commonwealth of Massachusetts. turnaWe beforeM , ss.
_

a justice.

r -, To the sheriff of our county of M , or either of his deputies, or any
''' constable of the town of B , in said county :

—
(If the seizure be made in a city, the warrant may be directed to the city marshal

and other city officers authorized to serve it.)

You are hereby commanded to serve the annexed notice, by delivering an attested

copy thereof into the hands of D. E. of B , in the county of M , or leaving an
attested copy thereof at his usual place of abode, and also by posting up another

attested copy thereof on
(Here describe the building in which the liquor was seized, if it be found in any

building ; but if not found in any building, say in some public place in said town of

B ,) and also by publishing an attested copy thereof twice (or more times if thought

advisable) in the a newspaper published in said B ; and you are hereby com-
manded to serve said copy on said D. E. and to post another copy as above directed,

and to public the copy of said notice the first time, at least fourteen days before the

day of , in the year one thousand eight hundred and
Hereof fail not, and make due return of this warrant, with your doings thereon.

Witness my hand and seal at B , this day of , in the year one thou-

sand eight hundred and
N C , Justice of the Peace.

Form of Notice under sections forty-six and forfi/sere?), to be annexed to the foregoing Form of notice.

Warrant, and served as therein directed.

To D. E., of B , in the county of M , and to any and all other persons

claiming any interest in (twenty gallons of rum in a barrel, two gallons of gin in a

demijohn, and in said barrel and demijohn, or as the case may be,) which, by virtue of
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a warrant issued by me, have been seized (at the dwelling-house of said D. E., in said
B , or as the case may be,) on the

dred and , the value of which rum
day of , in the year eighteen hun-

and gin, with the vessels containing them,

year one

does not ia my opinion exceed twenty dollars.

You are hereby required to appear at

(Here name the place appointed for the hearing)
in said B , at o'clock M., on the day of in the
thousand eight hundred and , to answer to the complaint against said liquors
and the vessels containing them, and for trial, and to show cause, if any you have,
why said liquors and the vessels containing them should not be forfeited for being
kept for sale by said D. E., in violation of the laws of this commonwealth.

Witness my hand at B , this day of , in the year one thousand eight

N C , Justice of the Peace.

Warrant to
serve notice re-

turnable before
superior court.

Warrant to officer to serve notice under sectionfifty-four.

Commonwealth of Massachusetts.
M , ss.

r 1 To the sheriff of our county of M—
'- ' ' constable of the town of B , in _, .

(If the seizure be made in a city, the warrant may be directed to the city marshal

or either of his deputies, or any

and other city officers authorized to serve it.)

You are hereby commanded to serve the annexed notice, by delivering an attested

copy thereof into the hands of D. E., of B , in the county of M , or by leav-
ing an attested copy thereof at his usual place of abode, and also by posting up
another attested copy thereof on

(Here describe the building in which the liquor was seized, if it be found in any
building ; but if not found in any building, add, in some public place in said town of

B ,) and also by publishing an attested copy thereof twice (or more times if the
magistrate thinks it necessary) in the , a newspaper published in said B ;

and you are hereby commanded to serve said copy on said L). E., and to post another
copy as above directed, and to publish the copy of said notice the first time, at least

fourteen days before the day of , in the j'ear eighteen hundred and
Hereof fail not, and make return of this warrant, with your doings thereon, before

the justices of our superior court next to be holden at C , in and for our county
of M , on the day of , in the year eighteen hundred and

Witness my hand and seal at said B , this day of , in the year one
thousand eight hundred and

N- Justice of the Peace.

Form of notice. Form of Notice under section fifty-four, to be annexed to theforegoing Warrant.

To D. E., of B- , in the county of M , and to any and all other persons
claiming any interest in (one hundred gallons of brandy in two hogsheads, and two
gallons of gin in a demijohn, and in said hogsheads and demijohn, or as the case may
be,) which, by virtue of a warrant issued by me, have been seized (at the dwelling-
house of said D. E., in said B , or as the case may be) on the day of ,

in the year one thousand eight hundred and , the value of which brandy and
gin, with the vessels containing them, in my opinion, exceeds twenty dollars.

You are hereby required to appear before the justices of the superior court next
to be holden at C , in said county of M , on the day of next, to
answer to the complaint against said liquors and vessels containing them, and for trial,

and to show cause, if any you have, why said liquors and vessels should not be for-

feited for being kept for sale by said D. E., in violation of the laws of this common-
wealth.

Witness my hand and seal at B , this day of , in the year one thou-
sand eight htmdred and t^t ^ t ..• i? ^-u -r>" N C , Justice of the Peace.

Warrant for de-
livery of liquor
to town ag'ent,

or destruction
thereof.

Form of Warrant to deliver liquor, statable for chemical, medicinal or mechanical ptirposes,

to town agent, and to destroy liquor unsuitahlefor such purposes.

Commonwealth of Massachusetts.

M , ss.

To L. M., deputy- sheriff, (here name the officer having the liquor in custody,)

P
, and S. T., a person appointed by N C, a justice of the peace for

l-^' ^' said county, to witness the destruction of certain intoxicating liquors.

Greeting

:

Whereas certain intoxicating liquors, to wit, (ten gallons of gin in a barrel, and
four gallons of port wine in a demijohn, or as the case may be,) have been declared

forfeited by me, the subscriber, one of the justices of the peace in and for the county

of M , for having been kept by D. E., of B , in said county of M , at said

B , on the day of , in the year eighteen hundred and , with intent
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to sell the same in this commonwealth, he not being then and there authorized so to

sell the same, under the provisions of chapter eighty-six of the General Statutes of this

commonwealth, or by any lawful authority whatever : whereupon I declared and
adjudged among other things, that said liquors, with the vessels in Avhich they are con-

tained, were forefcitud to the commonwealth : and whereas, after hearing the evidence

in the case, and examining said liquors, I was of opinion that a part of said liquors,

to wit, said (ten gallons of gin,) are suitable for medicinal purposes, and that the rest

of said liquors, to wit, said (four gallons of port wine,) are not suitable for chemical,

medicinal, or mechanical purposes :
—

Now, I hereby command you, said L. M., to deliver said (ten gallons of gin) to

U. T., agent of said town of B
,
(or such agent as may be appointed,) for the sale

of spirituous liquors, to be by him sold according to law, and the net proceeds paid over

to the treasurer of the commonwealth ; and I further order you, said L. M., to de-

stroy said (four gallons of port wine,) in the presence of S. T., a person appointed by
me to witness the destruction thereof, and make return of your doings on this pre-

cept. And we command you, said S. T., to attend and witness the destruction there-

of, and to join said L. M., in attesting the fact of the destruction of said liquor, in the

return on the back of this precept.

And make return of this precept, with your doings thereon. Witness my hand and
seal, at said B , the day of , in the year eighteen hundred and

N C , Justice of the Peace.

CHAPTER 87

OF THE SUPPRESSION OF COMMON NUISANCES.

Sectiox
1. Burnt or dangerous buildings adjudged

nuisances, how disposed of.

2. Owner aggrieved may apply for jury.

3. Verdict ofjury, &c.

4. Costs.

5. Nuisance may be abated, &c.

6. Buildings, resorted to for prostitution, &c.,

nuisances.

Section
7. Buildings, resorted to for prostitution, pen-

alty for keeping.

8. Such use of premises by tenant to avoid
lease, &e.

9. Penalty on landlord for letting, &c., build-

ing for such purposes.
10. Booths, &c., used for gaming, &c., near

public shows, &c., how removed.

Section 1. In any city or town which has adopted chapter four Burnt or dan-

hundred and si.xty-nine of the statutes of eighteen hundred and fifty-
jL'.^b "djudc'-ed

five, or which shall adopt this and the four following sections, at a legal nu'isances,''

meeting of the city council or inhabitants of the town, if the mayor and oT^
^spose

aldermen or selectmen, after due notice in writing to the owner of any i^ss, 469, §§ i, 6.

burnt, dilapidated, or dangerous building, and a hearing of the matter,
adjudge the same to be a nuisance to the neighborhood, or dangerous,
they may make and record an order prescribing such disposition, altera-

tion, or regulation, thereof as they deem necessary ; and thereupon the
city or town clerk shall deliver a cojiy of the order to a constable, who
shall forthwith serve an attested copy thereof upon such owner, and
make return of his doings thereon to said clerk.

Sect. 2, Any owner aggrieved by such order may within three days Owner ag-

of the service thereof upon him apply for a jury to the superior court, if
p[y*"fbrVur7

''^'

sitting in the county, or to any justice thereof in vacation. The court ie55, 4C9, §3.

or justice shall issue a warrant for a jury, to be empanelled by the sheriff
^*^^'i^^-

within fourteen days from the date of the warrant in the manner pro-
vided in chapter forty-three relating to highways.

Sect. 3. The jury may affii-m, annul, or alter, such order; and the verdict ofjury,

sheriff shall return the verdict to the next term of the court for accept- *f- ..„ «

.

T 1 • ^ T •. 1 Ti 1 «. . , 1 ^ 1855, 469, §4.
ance, and, being accepted, it shall take effect as an original order.

Sect. 4. If the order is affirmed, costs shall be taxed against the costs.

applicant ; if it is annulled, the applicant shall recover damages and costs ^*^^' *i<''9' §3.

against the city or town ; if it is altered in ]iart, the court may render
such judgment as to costs as justice shall require.

Sk.<;t. 5. The mayor and aldermen or selectmen of any city or town Nuisance may
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l(lMawa.s.t-Q(L

be abated, &c.
1849, 211.

1855, 4G9, § 2.

Buildings re-

sorted to for
prostitution,
&c., nuisances.
1855, 4(15, § 1.

7 Gray, 328.

13 Gray, 20.

penalty for
keeping-.
1855. 405, § 2.

Such use of
premises by
tenant to avoid
lease, &c.
1855, 405, § 3.

Penalty on
landlord for let-

ting, &c., build-

ing for such
purposes.
1855, 405, § 4.

Booths, &c.,
used for gam-
ing, &c.,near
public shows,
&c., how re-

moved.
1850, 291.

1851, 91.

shall have the same power and authority to abate and remove any such

nuisance, as are given to the board of health in sections eight, nine, and
ten, of chapter twenty-six.

Sect. 6. All builclings, places, or tenements, resorted to for prostitu-

tion, lewdness, or illegal gaming, or used for the illegal keeping or sale

of intoxicating liquors, shall be deemed common nuisances.

Sect. 7. Whoever keeps or maintains such common nuisance shall

be punished by fine not exceeding one thousand dollars, or imprison-

ment in the county jail not exceeding one year.

Sect. 8. If a tenant or occupant, under a la^^ul title, of any build-

ing or tenement, uses such premises, or any part thereof, for any of the

purposes enumerated in section six, such use shall annul and make void

the lease or other title under which he holds, and, without any act of

the owner, shall cause the right of possession to revert and vest in such

owner , and the owner may, without process of law, make immediate

entry upon the premises, or he may avail himself of the remedy pro-

vided in chapter one hundred and thirty-seven.

Sect. 9. Whoever knowingly lets a building or tenement owned by
him, or under his control, for any purpose enumerated in section six, or

knoAvingly permits such building or tenement, or any part thereof, Avhile

under his control, to be used for such purpose, or after due notice of any

such use omits to take all reasonable measures to eject therefrom the

persons occupying the same as soon as it can lawfully be done, shall be

deemed guilty ofaiding in the maintenance of such nuisance, and pun-

ished by line of not less than one hundred nor more than one thousand

dollars, or imprisonment in the jail not less than thirty days, nor more
than six months.

Sect. 10. The mayor and aldermen or selectmen of any place, upon
complaint made to them under oath, that the complainant has reason to

believe, and does believe, that any booth, slied, or other temporary erec-

tion, situated Avithin one mile of any muster-field, cattle-show ground,

or other place of pubUc gathering, is used and occupied for the sale of

spirituous or fermented liquors, or for the purpose of gaming, may, if

they consider the complaint well founded, order the owner or occupant

thereof to vacate and close the same forthwith. If the owner or occu-

pant refuses or neglects so to do, the mayor and aldermen or selectmen

may forthwith abate such booth, shed, or erection, as a nuisance, and

pull down or otherwise destroy the same, in any manner they choose, or

through the agency of any force, civil or military.

CHAPTER 88.

OF LICENSES AND MUNICIPAL REGULATIONS OF POLICE.

innholders and common victualllers.
Section

1. Penalty on innholder without license.

2. County commissioners, &c., may grant li-

censes, specifying place, &c.

3. Licenses to expire on first of April.

4. Clerks of commissioners to transmit lists

to selectmen.

5. Persons applying to commissioners to pro-

duce certificate from selectmen.

6. Applications, how made.
7. Provisions in case selectmen refuse certifi-

cate.

8. Innholders to entertain travellers, &c.

Section
9. Innholders, penalties on, for refusing, &c.

10. how liable for loss of property of guests.

11. in case of loss by fire, &c.

12. in cases of loss, may show negUgence of

guests, &c.

13. Rights, &c., ofcommon victuallers.

14. Innholders, &c., to put up signs.

15. Punishment if fines are not paid.

IC. on second conviction.

17. on third conviction.

18. Innholders, &c., not to give credit to stu-

dents, &a.

19. violating preceding section, &c.
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Section
20. Penalty.

21. Commissioners, &c., not required to license.

No fee.

22. Laws relating to innholders, &c., to be fur-

nished persons licensed.

INTELLIGENCE OFFICES.

23. Intelligence offlce,penalty for keeping with-

out license.

24. Selectmen may license.

JUNK, OLD METALS, AND SECOND-HAND
ARTICLES.

25. Licenses to deal in old, &c., articles.

26. to designate place of dealing, &c.

27. penalty for dealing without, &c.

PAWNBROKERS.

28. PaAvnbrokers to be licensed.

29. Form of license, &c.

30. Penalty for carrying on business without
license.

STABLES.

31. Livery stables in maritime towns to be

licensed.

32. Penalty for unauthorized erection or use of

stables.

STEAM-ENGINES, FURNACES AND BOILERS.

33. Steam-engines and furnaces not to be used
in certain cases without license.

34. Public notice of applications for license, &c.

35. Municipal officers may regulate furnaces,

steam-engines, &c.

36. Appeal, and proceedings thereon.

37. Court may restrain use while appeal is

pending.

38. A'erdiet ofjury may affirm, &c., order. Ac-
ceptance of verdict.

39. Recovery of costs.

40. Engines, &c., when common nuisances, &c.

41. Selectmen, &c., may examine steam-engines

and prohibit use.

42. may remove as nuisances.

43. Steam-boilers not to be made or used, &c.,

without safety plugs.

44. Penalty for removing plugs.

45. for making, &c., boilers without plugs.

ROCKETS, GUNPOWDER, AND OTHER EXPLO-
SIVE SUBSTANCES.

46. Penalty for selling rockets, &c., without
license.

47. for firing, &c., without license.

SECTION
48. Towns, &c., may order how gunpowder,

gun-cotton, &c., shall be kept.

49. Justices to issue warrants for searching
places where gunpowder, &c., is suspected

to bo unlawfully kept.

50. Penalty for unlawfully keeping gunpowder,
&c.

51. Towns may regulate storage and sale of
caniphene, &c.

DOGS.

52. Dogs to be registered and licensed.

53. Clerk to issue license. Treasurer to keep
account, &c.

54. to post list, &c.

55. Dog may be licensed at any time, &c. Re-
moval.

56. Penalty for neglect.

57. for removing collar, &c. ; for exposing
poisons, &c.

58. Dogs unlicensed may be killed, &c. Bounty.
59. damages by.

60. when any person may kill, &c.

61. dangerous, to be confined by owner, or
killed.

62. after notice, any person may kill.

63. Liability of owner in case, &c.

64. TovTOs liable for loss in certain cases ; may
recover of owner.

65. Person damaged to have choice of remedy.
66. Officers to kill unlicensed dogs. Penalty

for neglect.

67. Towns may make by-laws, &c. Fees for

license.

68. Fines, &c., how recovered.

BILLIARD TABLES AND BOWLING ALLEYS.

69. Selectmen, &c., may grant licenses to keep
billiard tables, &c., for hire, &c.

70. Penalty for keeping tables, &c., without li-

cense.

71. for admitting minors to, &c.

72. Officers may enter billiard rooms, &c., to

enforce laws.

73. Penalty for erecting, &c., bowling alley.

THEATRICAL EXHIBITIONS, PUBLIC SHOWS,
MASKED BALLS, &C.

74. Theatrical exhibitions, &c., may be licensed.

75. penalty for setting up, &c., contrary to

law.

76. at which lager bier, &c., is sold.

77. Penalty for getting up, &c., masked balls,&c.

78. Justices may require sureties of ofTouders.

79. Penalty for exhibiting fighting birds, &c.

rSTNHOLDERS AND COMMON VICTUALLERS.

Section 1. Whoever jjresumes to be an innholder or common vict-

naller, witlioiit being licensed as snch according to the provisions of this

chapter, shall forfeit one hundred dollars.

Sect. 2. The county commissioners may gi-ant licenses to as many
persons to be innholders or common victuallers in the several towns
within their respective jurisdictions as they think the public good re-

quires ; and the mayor and aldermen of the several cities may in like

manner grant licenses to innholders and common victuallers in their

respective cities. Every such license shall specify the street, lane, alley,

or other place,- and the number of the building, or some other particular

description thereof, where such person shall exercise his employment;
and the license shall not protect a person exercising his employment in

any other place than that specified in the license.

Penalty on
innholder with-
out liceuse.

R. S. 47, § 1.

6 Greoul. 412.

24 Pick. .'552.

County com-
missioners, &c.
may grant li-

censes, specify-
ing place, &c.
R.S. 47, §§17,18.
1850, 299.

3 Pick. 281.
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Licenses to ex-
pire on first

of April.
R. S. 47, § 19.

Clerks of com-
missioners to
transmit lists to
selectmen.
R. S. 4?, § 22.

Persons apply-
ing to commis-
sioners to pro-
duce certificate

from select-

men.
R. S. 47, § 23.

Applications,
how made.
R. S. 47, § 24.

Provisions in
case selectmen
refuse certifi-

cate.

R. S. 47, § 25.

Innholders to
entertain trav-
ellers, &c.
R. S. 47, § 5.

penalties on,
for refusing-j&c.

R. S. 47, § S.

how liable for
loss of property
of guests.
1853, 405, § 1.

9 Pick. 284.

7 Cush. 417.

in case of loss
by fire, &c.
1853, 405, § 2.

9 Pick. 284.

in cases of
loss, may show
negligence of
guests, &c.
1853, 405, § 3.

Rights, &c., of

Sect. 3. Such licenses shall expire on the first day of April in each

year ; but a license may be granted or renewed at any time during the

preceding month of March, to take efi'ect from said first day of April;

and after that day they may be granted for the remainder of the year,

when the officers authorized to grant the same deem it expedient.

Sect. 4. The clerk of the county commissioners shall seasonably,

before the time for granting licenses in each year, transmit to the select-

men of every town within the jurisdiction of such commissioners, a list

of the persons in such town who were licensed as innholders or victuallers

the preceding year.

Sect. 5. No such license shall be granted or renewed to any person

by the county commissioners unless he produces a certificate from the

selectmen of the town for which he applies to be licensed, in substance

as follows, to wit :
—

We, the subscribers, a majority of the selectmen of the town of , do hereby

certify that has applied to us to be recommended as (here expressing the employ-

ment and a particular description of the place for which the license is applied for) in

said town, and that, after mature consideration had thereon at a meeting held for that

purpose at which we were each of us present, we are of opinion that the public good
requires that the petition of said be granted, he being to the best of our knowl-
edge and belief a person of good moral character.

Sect. 6. Whoever produces such certificate shall be heard and his

a])plication decided upon, either on a motion made orally by himself, or

his counsel, or upon a petition in writing, as he elects.

Sect. 7. If the selectmen of any town unreasonably neglect or refuse

to make and deliver such a certificate, either for the original granting or

the renewal of a license, the person aggrieved thereby may apply for a

license to the commissioners, first giving twenty-four hours' notice to a

majority of said selectmen of his intended application, so that if they
see fit they may appear and object thereto ; and if on such ajiplication

it appears that the selectmen did unreasonably neglect or refuse to give

such certificate, and that the public good requires that the license be
granted, the commissioners may grant the same.

Sect. 8. Every innholder shall at all times be furnished with suitable

provisions and lodging for strangers and travellers, and with stable room,
hay, and provender, for their horses and cattle ; and if he is not so pro-

vided, the county commissioners or mayor and aldermen by whom the

same was granted may revoke his license.

Sect. 9. If an innholder when requested refuses to receive and make
suitable proA'isions for strangers and travellers, and their horses and
cattle, he shall be punished by fine not exceeding fifty dollars, and shall

by order of the court be deprived of his license ; and the court shall

order the sheriff or his deputy forthwith to cause his sign to be taken
down.

Sect. 10. Innholders shall not be liable for losses sustained by their

guests, except of wearing apparel, or personal baggage, and money
necessary for travelling expenses and personal use, unless upon delivery

or ofler of delivery by such guests of their money, jcAvelry, or other

property, to the innholder, his agents, or servants, for safe custody.

Sect. 11. In case of loss by fire or oA'erwhelming force, innkeepers

shall be answerable to their guests only for ordinary and reasonable care

in the custody of their baggage or other property.

Sect. 12. An innholder against Avhom a claim is made for loss sus-

tained by a guest, may in all cases show that such loss is attributable to

the negligence of the guest hiraselfi or to his non-compliance Avith the

regulations of the inn : provided, such regulations are reasonable and
proper, and are shown to have been duly brought to the notice of the

guest by the innholder.

Sect. 13. Every common victualler shall have the rights and privi-
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leges and be subject to the duties and obligations of innholders, except common vict-

that he shall not be required to furnish lodging for travellers, nor stable k''s".'47, § o.

room, hay, or provender, for horses and cattle.

Sect. 14. Every innholder and common victualler shall at all times Tnnhouiers,&c.,

have a board or sign affixed to his house, shop, cellar, or store, or in some ^ ^"^"^/y"'^*'

conspicuous place near the same, with his name at large, and the employ-
ment for which he is licensed, thereon, and upon neglect thereof shall

forfeit twenty dollars.

Sect. 15. Whoever is convicted under the preceding provisions, and Punishment, if

foils to pay the fine and costs awarded against him, may be im^jrisoned p"[^f
^^''^ "°*

in the iail for a time not exceeding ninety days, at the discretion of the k- s. 47. §27.

court or justice before whom the trial is had.

Sect. 16. Whoever licensed under the preceding provisions is con- on second

\'icted a second time of a breach of any of said provisions, shall in
i°3Vj'2l2"'§'3.

addition to the penalties before provided be adjudged to have forfeited

his license.

Sect. 17. Whoever is convicted a third time of a breach of any of the on third cou-

preceding provisions, shall in addition to the penalties before provided Rfs"47, §29.

be punished by imprisonment in the jail not exceeding ninety days, is37, 242, § 4.

Sect. 18. No innholder, tavern-keeper, retailer, confectioner, or innhoidcrs,&c.,

keeper of any shop or house for the sale of drink or food, or any Uvery "mm fo^stu-

stable keeper for horse or carriage hire, shall give credit to anv student dents, &c.

m an incorporated academy or other educational institution within this 1855,' Toa, §
1

'

state.
^ _

iPick.V77. •

^^(^^cL.[(y:?
Sect, 19. No person shall be approved or licensed for either of the violating pre-

' ^*

employments aforesaid, if it apjiears that he has given credit contrary to &cl^"°
section,

the provisions of the preceding section. k. ?. 23, § 70.

Sect. 20, Whoever gives credit contrary to the provisions of section Penalty.'

eighteen, shall forfeit a sum equal to twice the amount so unlawfully k. s. 2.3^, § 71.

trusted or credited, whether the same is paid or not, ' "' ^
'

Sect. 21. Nothing contained in this chapter shall be construed to Commission-

require the county commissioners or mayor and aldermen to grant either requheci to*

of the Ucenses aforesaid, when in their opinion the public good does not incense.

require it. And when such license is granted, no fee shall be charged i837,'^242, § 2.

therefor.

Sect. 22. The secretary of the commonwealth shall cause a con- Laws relating

densed summary of all laws relating to innholders and common victual- &c" to'bc^ft^r-

lers to be printed for the use of the state, and shall supjily county com- nisheci persons
'

missioners and mayors and aldermen of cities therewith; who shall also i83™242', §5.

furnish to each person licensed by them a copy of such summary at the

time of granting the license.

intelligence offices.

Sect, 2.3, Whoever, M-ithout a license therefor, establishes or keeps intelligence or-

an intelligence office for the jiurpose of obtaining or giving information keepE™with-*''

concerning places of employment for domestics, servants, or other labor- out license.

ers, except seamen, or for the purpose of procuring or giving infomiation '

~'

concerning such persons for or to employers, shall pay a fine of ten dol-

lars for each day such office is so kept.

Sect. 24. The mayor and aldermen or selectmen of any city or town selectmen

may, for the purposes mentioned in the preceding section, grant licenses ^H^ 270,"§ 2'.

to suitable persons for the term of one year, and may revoke the same at

pleasure. They shall receive one dollar for each license so granted.

JTrtiK, OLD METALS, AND SECOND-HAND ARTICLES.

Sect. 25. The mayor and aldennen or selectmen of any city or town Licenses to deal

which has adopted by-laws therefor, may license suitable persons to be cies
' "'

39 58
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1839, 53, §§1,4.

License to
designate place
of dealing-, &c.
1839, 53, § 2.

penalty for
dealing with-
out, &c.
1839, 53, §§ 3, 4.

dealers in and keepers of shops for the purchase, sale, or barter, of junk,

old metals, or second-hand articles, within their respective cities and
towns.

Sect. 26. The license shall designate the place where the business is

to be carried on, and contain such conditions and restrictions as may be

prescribed by such by-laws, and shall continue in force for one year

unless sooner revoked.

Sect, 27. Whoever not so licensed keeps a shop or is a dealer in

such city or town, or being licensed keeps such shop, or is such dealer,

in any other place or manner than that designated in his license, or

after notice to him that his license has been revoked, shall pay a fine of

twenty dollars for each oflence.

Pawnbrokers to
b'3 licensed.

1855, 121, §§1,4.

Form oflicense,
<fec.

1855, 121, §2.

Penalty for car-
rying on busi-
ness without li-

cense, &c.
1855, 121, §§ 3, 4.

PAWNBROKERS.

Sect. 28. The mayor and aldermen or selectmen of any city or

town, which has adopted by-laws therefor, may Ucense suitable persons

to carry on the business of pawnbrokers, within their respective cities

and towns.

Sect. 29. The license shall designate the place where the business

is to be carried on, contain such conditions and restrictions as may be

prescribed by such by-laws, and continue in force one year unless sooner

revoked.
Sect. 30. "Whoever not being licensed carries on such business or is

concerned therein within such city or town, or being licensed carries on
such business oris concerned therein in any other place or manner than

that designated in his license, or after notice to him that his Ucense is

revoked, shall pay a fine not exceeding fifty dollars for each ofience.

STABLES.

Livery stables
in maritime
towns to be li-

censed.
It. S. 58, § 4.

1855, 49.

1 Gray, 163.

Penalty for un-
authorized erec-

tion or use of
stables,
1851, 319.

1852, 129.

1853, 362.

Sect. 31. Whoever occupies or uses a building in any maritime

place for a livery stable, except in such part thereof as the mayor and
aldermen or selectmen shall direct, shall forfeit a sum not exceeding

fifty dollars for every month he so occupies or uses such building, and in

like proportion for a longer or shorter time.

Sect. 32. Whoever erects, occupies, or uses, a building for a stable

for more than four horses, in any city or town, except in such part

thereof as the mayor and aldermen or selectmen direct, shall forfeit a

sum not exceeding fifty dollars for every month he so occupies or uses

such building, and in like proportion for a longer or shorter time. And
the supreme judicial court or any one of the justices thereof, either in

term time or vacation, may issue an injunction to prevent such erection,

occupancy, or use, without such direction.

STEAM-ENGINES, FURNACES, AND BOILERS.

Steam-engines
and furnaces
not to be used
in certain cases
without license.

1845, 197, §§ 1,10.

1846, 96, §§ 1, 3.

Sect, 33. No furnace for melting making glass, and noiron or _
stationary steam-engine designed for use in any mill for planing or

sawing boards or turning wood, or in which any other fuel than coal is

used to create steam, shall be erected or put up to be used in any city

or town by which the provisions relating thereto of chapter one hun-

dred ninety-seven of the statutes of eighteen hundred and forty-five or

chapter ninety-six of the statutes of eighteen hundred and forty-six

respectively have been adopted, or by which this and the seven follow-

ing sections shall have been adopted, at a legal meeting of the city

council of the city or the inhabitants of the town called for that pur-

pose, unless the mayor and aldermen or selectmen thereof have granted

a license therefor, prescribing the place where the building in which
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such steam-engine or furnace is to be used shall be erected, the materials

and construction thereof, with such regulations as to the height of flues

and protection against fire as they deem necessary for the safety of the

neighborhood. Such license may be granted on a written application,

and shall be recorded in the records of the city or town.
Sect. 34. Upon application for such license the mayor and aldermen Public notice of

or selectmen shall assign a time and place for the consideration of the
uceng''e*&'^^

^'^'^

same, and cause at least fourteen days' public notice thereof to be given, i845, 197, §5.

at the expense of the applicant, in such manner as they may direct, in

order that all persons interested may be heard thereon.

Sect. 35. In any city or town by which chapter one hundred and Municipal ofB-

ninety-seven of the statutes of eighteen hundred and forty-five has uiatl^macef
been adopted, or by which sections thirty-three to forty inclusive shall steam-engines,

have been adopted at a legal meeting of the city council of the city or 1845, 197, §§ a-

inhabitants of the town called for that purpose, the mayor and alder- ^^•

men or selectmen, after due notice in writing to the owner of such
steam-engine or furnace, except for making glass, erected or in use
therein before the time of such adoption, and a hearing of the matter,

may adjudge the same to be dangerous or a nuisance to the neighbor-
hood, and make and record an order prescribing such rules, restrictions,

and alterations, as to the building in which the same is constructed or
used, the construction and height of its smoke flues, with such other
regulations as they deem necessary for the safety of the neighborhood

;

and the city or town clerk shall deliver a copy of such order to a con-
stable, who shall serve on the owner an attested copy thereof and make
return of his doings thereon to said clerk within three days from the
delivery thereof to him.

Sect. 36. The owner of a steam-engine or furnace who is aggrieved Appeal and pro-

by such order, may apply to the superior court, or a justice thereof in ^^*;'^'^&^ *'^'^'"^"

vacation, for a jury; and the court or justice shall issue a warrant for a 1845,197, §6.

jury to be empanelled by the sheriff" in like manner as is provided in '

chapter forty-three in regard to the laying out of highways. Such ap-

plication shall be made within three days after the order is served upon
the owner, and the jury shall be empanelled within fourteen days from
the issuing of the warrant.

Sect. 37. The court or iustice, on granting the application for a iury, Court may re-
|
jjil<Ui.

. . .
•' ..' ^ n ^ •'^z. 1

.J.7? Strain use while
may issue an injunction restraining the lurther use or such engine or appeaiispend-

furnace until the final determination of the application.
1845,197, §7.

Sect. 38. The jury may find a verdict either afliirming or annulling verdict ofjury

the order in full, or making alterations therein ; which verdict shall be ™cier!^Accept-
returned by the sheriff" to the next term of the court for acceptance as ance of verdict.

in the case of highways, and when accepted shall take eff'ect as an ori-
^^'^S' ^^^'

^
s-

ginal order.

Sect. 39. If the order is affirmed, costs shall be recovered by the Recovery of

city or town against the applicant; if it is annulled, damages and costs i&igfig?, §9.

shall be recovered by the complainant against the city or town; and if

it is altered, the court may render such judgment as to costs, as to
justice shall apjiertain.

Sect. 40. Any steam-engine or furnace erected or used contrary to Engines, &c.,

the provisions of the seven "preceding sections, shall be deemed a com- nuisanTeT,Tc"
mon nuisance. And the mayor and aldennen or selectmen shall have R- s. 21, §'§ lo,

like authority to remove the same as is given to boards of health to 1845,197, §§3,10.

remove nuisances by sections eight, nine, and ten, of chapter twenty-six. i^f'j'
-je, §§2^3.

o y-i rril, TIT 1 n • 1849, 211, §§ o, 4,
&ECT. 41. Ine mayor and aldermen or selectmen oi any city or 5,8.

town, or any person by them authorized, may, after notice to the parties selectmen, &c.,

interested, examine any steam-engine or steam-boiler therein ; and for ^e^ni-mpinls
that ]»ur]»ose may enter any house, shop, or building; and if upon such andprohW
examination it appears probable that the use of such engine or boiler is "^sa, 191, §1.
unsafe, they may issue a temporary order to suspend such use, and if 1859^ 259.
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Steam-boilers,
when may be
removed as
nuisances.
R. S. 21, §§ 10,

11; 1849,211,

§§3,4, 5,8; 1852,

191, §2; 1859,

259.

not to be made
or used, &c.,
without safety
plugs.
1850, 277, § 1.

1852, 247, § 1.

Penalty for re-

moving safety
plugs.
1850, 277, § 2.

for making,
&c., boilers
without safety
plugs.
1850, 277, § X
1852, 247, § 1.

after giving the parties interested, so far as known, an opportunity to be
heard, they adjudge such engine or boiler unsafe, or defective, or unfit

to be used, they may pass a permanent order prohibiting the use thereof
until it is rendei'ed safe. If, after notice to the owner or pei'son having
charge thereof, such engine or boiler is used contrary to either of such
orders, it shall be deemed a common nuisance, without any other proof
thereof than its use.

Sect. 42. The mayor and aldermen and selectmen shall have the
same authority to abate and remove any steam-engine or steam-boiler

erected or used contrary to the provisions of the preceding section, as

boards of health have to remove nuisances, by sections eight, nine, and
ten, of chapter twenty-six.

Sect. 43. No person shall manufiicture, set up, use, or cause to be
used, any steam-boiler, unless it is provided with a fusible safety plug
made of lead or some other equally fusible material, and of a diameter
of not less than one-half an inch ; which plug shall be placed in the
roof of the fire-box, when a fire-box is used, and in all cases, in a part

of the boiler fully exposed to the action of the fire, and as near the

top of the water line as any part of the fire-surface of the boiler;

and for this purpose Ashcroft's "protected safety fusible J^lug" may
be used.

Sect. 44. Whoever without just and proper cause removes from any
boiler the safety plug thereof, or substitutes therefor any material more
capable of resisting the action of the fire than the plug so removed,
shall be punished by a fine not exceeding one thousand dollars.

Sect. 45. Whoever manufactures, sets up, knowingly uses, or causes

to be used, for six consecutive days, a steam-boiler unprovided with a
safety fusible plug as named in section forty-three, shall be punished by
fine not exceeding one thousand dollars.

Penalty for sell-

ing rockets,&c.,
without license.
R. S. 58, § 5.

1839, 135.

for firing, &c.,
without license.

R. S. 58, § 0.

1839, 135.

10 Cush. 494.

Towns, &c.,
may order how
gunpowder,
guu-cotton,&c.,
shall be kept.
R. S. 58, § 7.

1847,51.

ROCKETS, GUNPOWDER, AND OTHER EXPLOSIVE SUBSTANCES. ,,c/, r(^
jp5

Sect. 46. Whoever sells, gives away, or offers for sale, or has in

his possession with intent to sell, any of the fireworks called rockets,

crackers, squibs, or serpents, without license from the mayor and alder-

men or selectmen of the city or town, shall for every such ofience forfeit

a sum not exceeding ten dollars.

Sect. 47. AYhoever sets fire to, or has in his possession with intent

to set fire to, any rocket, cracker, squib, or serpent, or throAvs any
lighted rocket, cracker, squib, or serpent, within any city or town, Avith-

out the license of the mayor and aldermen or selectmen, shall for every
ofience forfeit a sum not exceeding ten dollars.

Sect. 48. The city council of a city and the inhabitants of a town
may order that no gunpowder shall be kept in any place Avithin the

limits thereof, unless it is well secured in tight casks or canisters; that

no gunpoAvder, above the quantity of fifty pounds, shall be kept or de-

posited in any shop, store, or other building, or in a ship or a^ essel, Avhich

is Avithin the distance of twenty-five rods from any other building or

wharf; that no gunpowder, above the quantity of twenty-five pounds,
shall be kept or deposited in any shop, store, or other building, Avithin

ten rods of any other building ; and that no gunpowder, above the

quantity of one pound, shall be kept or deposited in any shop, store,

or other building, Avithin ten rods of another building, unless it is well

secured in copper, tin, or brass canisters, holding not exceeding fiA'e

pounds each, and closely covered Avith copper, brass, or tin covers.

They may make a like order in regard to gun-cotton, or other sub-

stances prepared like it for explosion, and, if considered necessary for

public safety, may restrict the quantity to be so kept to one-fifth of the

weight of gunpowder allowed by this section.
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Sect. 49. Upon complaint made to a justice of the peace or police Justices to is-

comt by the mayor or either of the aldermen, selectmen, or firewards of forglarcWng

any place, that he has probable cause to suspect, and does suspect, that
P|f^''^^^^J=^'"*'

gunpowder, gun-cotton, or other substance prepared like it for explosion, Ic^^is'Iuspect-

is deposited and kept within the limits thereof contrary to law, such
ft^y j^lp"^^'^'

justice or court may issue a warrant, directed to either of the constables r. S.3.s, §'8.

of such place, ordering him to enter any shop, store, or other building, ^^'
'
''^•

or vessel, specified in the warrant, and there make diligent search for

such gunpowder, gun-cotton, or other substance, suspected to have been

so deposited or kept, and to make return of his doings to said justice or

court forthwith.

Sect. 50. Whoever commits an offence against any order made un- penalty for un-

der section forty-eight, shall forfeit a sum not exceeding twenty dollars
; Jn'j^^ujfpowd^r,

but the four preceding sections shall not extend to any manufactory of &c.

"

gunpowder, gun-cotton, or other substance aforesaid, nor in any case ^3f,i|5'.^^'

prevent the transportation thereof through any city or town, or from
J**~'

^i-

one to another part thereof. §§ 09-71.
'

Sect. 51. The city council of any city and the inhabitants of any tow-hs may

town may adopt such rules and regulations as they deem reasonable in
att^and'saiTof

relation to the storage and sale, within the limits thereof, of camphene camphene, &c.

or any similar explosive or inflammable fluid, and may affix penalties ^^^' ^^^'

for breaches thereof, not exceeding twenty dollars for any one offence.

DOGS.

Sect. 52. Every owner or keeper of a dog shall annually on or be- do^s to be re-

fore the thirtieth day of April, cause it to be registered, numbered,
feus^e'd.'^

'^"'^ ^

described, and licensed for one year from the first day of the ensuing isso, 225, §1.

May, in the office of the clerk of the city or town wherein he resides

;

and' shall cause it to wear around its neck a collar distinctly marked
with its owner's name and registered number, and shall pay for such

license one dollar for a male dog and five dollars for a female dog.

Sect. 53. The clerk shall issue the license, and receive and pay the cierk to issue

money therefor into the city or town treasury, retaining to his own Treasurer to

use ten cents for each license. The treasurer shall keep an accurate keep account,

and separate account of all sums received and paid out under the pro- 1859, 225, § 1.

visions of this chapter relating to dogs, which account shall at all times

be open to the inspection of any voter of the place.

Sect. 54. The clerk shall annually, within one week after the first to post list,

day of May, post in some conspicuous public place a list of all dogs igsg, 225, § 3.

licensed for the current year ; and shall fiirnish a copy thereof to the

chief of police of the city, or one of the constables of the town ; and
shall also, from time to time, furnish said officers with a list of such dogs
as are subsequently licensed during the year.

Sect. 55. Any owner of a dog may, at any time, have it licensed Dog may be ii-

until the first day of the ensuing May, upon paying the sum as provided tfm|%c!
^°^

in section fifty-two ; but such license shall not exempt him from the ^^^^^-o. .„

penalty of the following section, on complaint made prior to issuing the n. ' '

license. No new license for the current year shall be necessary upon
the removal of a licensed dog into another city or town, unless required

by some by-law passed under section sixty-seven.

Sect. 56. Whoever keeps a dog contrary to the provisions of this Penalty for neg-

chapter shall forfeit ten dollars, to be recovered by complaint, to the jUg^ 225, § 9.

use of the place wherein the dog is kept.
Sect. 57. Whoever wrongfully removes the collar from or steals a for removing

dog, licensed and collared as aforesaid, shall be punished by fine not ex- ''^for'^exposing

ceeding fifty dollars ; and whoever wrongfully kills, maims, entices, or poisons, &c.

carries away such a dog, shall be liable to its owner for its value in an ^
' '

^* '

*

action of tort. Whoever distributes or exposes any poisonous sub-
39*
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\i\lAM.

Dogs may be
killfd when not
licensed, «&c.

Bounty.
1859, 225, § 4.

damages by.
K. S.58, §13.
20 Pick. 477.

12 Met. 291.

12 Cush. 278.

wlieu any per-
son may kill,

&c.
K. S. 5S, § 14.

13 Johns. R.312.
4 Cowen, 351

dangerous, to
be confincfl by
owner or killed.

R. S. 58, § 15.

1839, 135.

after notice,
any person may
kill.

R. S. 58, § 16.

Liability of
owner in case,
&c.
R. 8. 58, § 17

1852, 312.

Towns liable for
loss in certain
cases.
may recover

of owner.
1859, 225, §§ 6, 7.

Person dam-
aged to have
choice of rem-
edy.
1859, 225, § 8.

OflRcers to kill

unlicensed
dogs.

stance, with intent that the same shall be eaten by any dog, shall be
punished by fine not exceeding fifty nor less than ten dollars.

Sect. 58. Any person may, and every police officer and constable

shall, kill or cause to be destroyed all dogs going at large and not
licensed and collared according to the provisions of this chapter ; and
such ofiicers, Avhen not otherwise paid for their services, shall receive

from the city or town treasury fifty cents for each dog so destroyed by
them.

Sect. 69. Every owner or keeper of a dog shall forfeit to any
person injured by it double the amount of the damage sustained by
him, to be recovered in an action of tort.

Sect. 60. Any person may kill a dog that shall suddenly assault

him while he is peaceably walking or riding without the enclosure of

its owner or keeper ; and any person may kill a dog that is found out
of the enclosure or immediate care of its owner or keeper, worrying,

wounding, or killing any neat cattle, sheep, or lambs.

Sect. 61. If any person so assaulted, or finding a dog strolling out
of the enclosure or immediate care of its owner or keeper, shall, within

forty-eight hours after such assault or finding, make oath thereof

before a justice of the peace or police court for the county, or before

the clerk of the city or town where the owner of the dog dwells, and
shall further swear that he suspects the dog to be dangerous or mis-

chievous, and shall give notice thereof to its owner or keeper by deliv-

ering him a certificate of such oath signed by such justice or clerk, the

owner or keeper shall forthwith kill or confine it ; and if he neglects

so to do for twenty-four hours after such notice, he shall forfeit ten

dollars.

Sect. 62. If, after such notice, the dog is not killed or confined,

but is again found strolling out of the enclosure or immediate care of
its owner or keepei", any person may kill it.

Sect. 63. If a dog, after such notice to its owner or keeper, shall

by such assault wound or cause to be wounded any person, or shall

worry, wound, or kill any neat cattle, sheep, or lambs, or do any other
mischief, tlie owner or keeper shall be liable to pay to the person
injured thereby treble damage, to be recovered in an action of tort.

Sect. 64. Whoever suflTers loss by reason of the worrying, maim-
ing, or killing of his sheep, lambs, or other domestic animals, by dogs,
may, within thirty days after he knows of such loss, present proof
thereof to the mayor or selectmen of the city or town wherein the
damage is done ; and thereupon said ofiicers shall draw an order in

favor of the owner upon the treasurer of said city or town for the
amount of such loss. The treasurer shall register such orders at the
time of their presentation, and annually on the first day of January
pay them in full, if the gross amount received by his city or town
under the provisions of this chapter relating to dogs, and not pre-
viously paid out, is suflficient therefor; otherwise he shall divide such
amount pro rata among such orders, in full discharge thereof After
such order has been drawn, the city or town may in an action of tort

recover against the keeper or owner of any dog concerned in doing the
damage the full amount thereof.

Sect. 65. The owner of sheep, lambs, or other domestic animals
worried, maimed, or killed by dogs, shall have his election whether to
proceed under the provisions of the preceding section or of sections

sixty-one, sixty-two, and sixty-three ; but having signified such elec-

tion, by commencing a suit or obtaining an order, he shall not have
the other remedy.

Sect. 66, The mayor and aldermen of each city, and the selectmen
of each town, shall require all dogs not licensed and collared according
to the foregoing provisions, to be destroyed, and shall enforce all penal-
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ties herein provided. Any officer refusing or neglecting to perform the Penalty for neg-

duties herein imposed upon liim, shall be punished by fine not exceed- j^g^ 005, §§ jo,

ing twenty-five dollars, to be paid into the city or town treasury. i3.

"Sect. 67. The city council of any city, and the inhabitants of any To^vns may

town, may make such additional by-laws and regulations concerning "^^'^ by-laws,

the licensing and restraining of dogs, as they deem expedient, and may Fees for license,

affix any penalties, not exceeding ten dollars, for any breach thereof; 1^00,225, §h.

but such by-laws and regulations shall relate only to dogs owned or

kept in such city or town ; and the annual fee required for a license

shall in no case be more than one dollar in addition to the sum re-

quired by section fifty-two.

Sect. 68. All fines and penalties provided in the sixteen preceding Fines, &c., how

sections may be recovered on complaint before any police court or trial
recovered,

justice in the county where the oflfence is committed.

BILLIARD TABLES AND BOWLING ALLEYS.

Sect. 69. The mayor and aldermen or selectmen of any city or Selectmen, &c.,

town may grant a Ucense to any person to keep a billiard table or SnLITo keep

bowling alley for hire, gain, or reward, upon such terms and conditions
^''"'^^^^jfj^.^f^'

as they deem proper, to be used for amusement merely, but not for the &c;'

purpose of gaming for money or other property. Such Ucense may be
sfe'ch?85,|6.

revoked at the pleasure of the authority granting it.

Sect. 70. Whoever without such license keeps or sufiers to be kept Penalty for

in a house, building, yard, or dependency thereof, by him actually occu- Ic^fwihout^^'

pied or owned, a table for the purpose of playing at billiards,^ or a ^^^ense.^
^

bowling alley for the purpose of playing at bowls, for hire, gain, or see'ch. 120, § 40.

reward, or for hire, gain, or reward sufters any person to resort to the

same for such purpose, shall forfeit for every such oifence a sum not ex-

ceeding one hundred dollars.

Sect. 71. The keeper of a billiard room or table, or bowling alley, for admitting;

who admits a minor thereto without the written consent of his parent 5s55?4l9?§
^''*

or guardian, or who sufiers any person to play at the same after six

o'clock in the afternoon on Saturday, or after ten o'clock in the after-

noon of any other day, shall forfeit ten dollars for the first and twenty

dollars for each subsequent offence.

Sect. 72. Any marshal or his deputy, sheriflf or his deputy, constable. Officers may en-

police officer, or watchman, may at any time enter into a billiard room,^ roomSc^, to

bowling alley, or other room connected therewith, for the purpose of euforcejaws.

enforcing any law of the state; and whoever obstructs or hinders the ''' ~ '^~*

entrance of such officer shall be punished by fine of not less than five

nor more than twenty dollars.

Sect. 73. The provisions of section thirty-two shall apply to the Penalty for

erection, occupancy, or use, of buildings for bowling alleys in any city bowiinf' alley.
fw tnwr-n 1851, 319.oi town.

jg-.,^ jgg
1853, 302.

THEATRICAL EXHIBITIONS, PUBLIC SHOWS, MASKED BALLS, &C.

Sect. 74. The mayor and aldemien or selectmen of any city or Theatrical ex-

town may license theatrical exhibitions, public shows, public amuse- maybeiicensed.

ments and exhibitions of every description, to which admission is ob- i^^'^^'^^jgy*

tained u])on payment of money or the delivery of any valuable thing,
'

or by a ticket or voucher obtained for money or any valuable thing,

upon such terms and conditions as they deem reasonable ; and they

may revoke or suspend the same at their pleasure.

Sect. 75. Whoever offers to view, sets n\), sets on foot, maintains, penalty for

IT, , . •• . \^ ^ • settmg- up, .tc,
carnes on, publishes, or otherwise assists m or promotes, any such exhi- contrary to law.

bition, show, or amusement, without such license, shall be punished by
I^q^I^^^I^'

fine not exceeding five hundred dollars for each offence. 6 Cush. 179.
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Penalty for set- Sect. 76, Whoever offers to \'iew, sets up, sets on foot, maintains,

cal^xhibition" o^ Carries on, a theatrical exhibition, public show, concert, or dunce-hall
at which lager- exhibition, of any description, at which lager-bier or other intoxicating

sow'.**''^^ liquors are sold or exposed for sale, with the consent of those who get
1858, 152, §§ 1, 2. up^ gg^ Qn fQoi^^ QY otherwise promote, such exhibitions or shows, shall

be punished by fine not exceeding five hundred dollars, or imprisonment

in the house of correction not more than two years, unless such exhibi-

tion or show has been first duly licensed as provided by section seventy-

four. This section shall not authorize the licensing of the sale at any
exhibition or show, of liquors the sale of which is prohibited by law.

for geting up, Sect. 77. Whoever gets up, sets on foot, causes to be published, or

baiis"&?'^'* otherwise aids in getting up and promoting, any masked ball or other
I8i9,'23i,'§3. public assembly, at which the company wear masks or other disguises,

and to w^hich admission is obtained upon payment of money or the

delivery of any valuable thing, or by a ticket or voucher obtained for

money or any valuable thing, shall for the first offence be punished by
fine not exceeding five hundred dollars; and for any subsequent of-

fence, by imprisonment in the jail or house of correction not exceeding
one year.

Justices may Sect. 78. Any justice of the peace or police court, upon complaint

ofloffenders!^^^^ made of ail offence against the provisions of the three preceding sec-

R. s. 58, § 3. tions, shall bind over all persons so offending, to appear at the next
term of the superior court, and shall also require such persons to find

sureties for the keeping of the peace and being of good behavior until

such temi of the court, and shall commit such persons upon their refusing

or neglecting so to recognize and find sureties.

Penalty for ex- Sect. 79. Whoever establishes or promotes an exhibition of the

in^'bh-is^^a fighting of birds or animals, shall be punished by fine not exceeding
1859, 158.' one hundred dollars, or by imprisonment in the house of correction

not exceeding six months. Whoever is present at, or aids in, or con-

tributes to such an exhibition, shall be punished by fine not exceeding
ten dollars.



PART II.

OF THE ACQUISITION, THE ENJOYMENT, AND THE
TRANSMISSION, OF PROPERTY, REAL AND PERSONAL

;

THE DOMESTIC RELATIONS, AND OTHER MATTERS
CONNECTED WITH PRIVATE RIGHTS.

TITLE I.

OF REAL PROPERTY AND THE ALIENATION THEREOF.

Chapter 89.— Of Alienation by Deed ; the Legal Formalities, Construction,

and Operation, of Deeds for the Conveyance of Lands.

Chapter 90.— Of Estates in Dower, by the Curtesy, for Years, and at Will

;

and General Provisions concerning Real Estate.

CHAPTER 89.

OF ALIEXATION BY DEED; THE LEGAL FORMALITIES, CONSTRUCTION,
AND OPERATION, OF DEEDS FOR THE CONVEYANCE OF LANDS.

GENERAL PRO%aSIONS.
Section

1. Conveyances of land by deed.

2. without writing, to have effect of leases

at will.

what not valid unless by deed recorded.

by tenant in tail.

by tenant for life and remainder man in

tail.

of equitable estates tail.

Grantee may in equity obtain conveyance of

legal estate, &c.

Conveyance by quitclaim.

by tenant for Ufe or years.

Expectant estates not defeated, &c.

Exception as to estates tail.

Conveyance, &c., for life with remainder to

heirs.

Conveyance to two or more.
Exceptions.

15. Defeasance of conveyance to be recorded.
IG. Grantor to make encumbrances known to

erautee.

3.

4.

5.

0.

9.

10.

11.

12.

13.

14.

Section
17. Damages in removing apparent encum-

brances may be recovered of grantor.

ACKNOWLEDGMENT AND PROOF OF DEEDS.

18. Deeds to be acknowledged.
19. before whom to be acknowledged.

20. proof of execution of, when grantor is

dead, &c.

21. when subscribing witnesses are dead.

22. 2.3. when grantor refuses to acknowledge.

24. when subscribing witnesses are dead, &c.

25. Copy of deed not acknowledged may be

filed in registry of deeds, and effect thereof.

26. Effect may be prolonged.

27. Deed without witness, not so proved.

28. Certificate of acknowledgment, &c., to be
indorsed on deed.

29. Powers of attorney to convey real estate to

be acknowledged, &c.

DISCHARGE OF MORTGAGES.
30. Mortgages, how discharged.

31. Mortgagee liable for refusing to discharge.

GENERAL PROVISIONS.

Section 1. Conveyances of lands, or of any estate or interest conveyances of

therein, may be made by deed executed by any person having authority
^"^'1^,^^

i*^"

to convey the same, or by his attorney, and acknowledged and recorded i2Met;i57.'

59 (465)
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13 Met. 79.

6 Gush. 1()3.

Conveyances
not in writing-,

eflfeet of.

K. S. 59, § 29.

9 Met. 4&>.

11 Met. 2.51.

12 Met. 300.

1 Gray, 5ri.

what not valid
unless by deed
recorded.
E. S. 50, § 28.

3 Mass. 575.

6 Mass. 30.

1 Met. 212.

2 Met. 619.

3 Met. 405.

by tenant in
tail.

R. S. 59, § 3.

13 Met. 480.

by tenant for
life and remain-
der man in tail.

K. S. 59, § 4.

of equitable
estates tail.

1851, 14, § 1.

Grantee may, in
equity, obtain
conveyance of
legal estate, &c.
1851, 14, § 2.

1857, 214.

Conveyance by
quitclaim.
K. S. 59, § 5.

8 Pick. 143.

by tenant for
life or years.
^ S.59, §6.

Expectant es-

tates not defeat-
ed, &c.
R. S. 59, § 7.

Exception as to
estates tail.

R. S. 59, § 8.

Conveyance,
&c., for life, &c.
R. S. 59, § 9.

1 Coke's K. 94.

7 Met. 172.

13 Met. 4S(i.

3 Cush. 390.

Conveyance to
two or more.
R. S. 59, § 10.

16 Mass. 61.

4 Cush. 111.

in the registry of deeds for the county or district where the lands lie,

without any other act or ceremony.
Sect. 2. Estates or interests in lands, created or conveyed without

an instrument in writing signed by the grantor or his attorney, shall

have the force and effect of estates at will only, and no estate or in-

terest in lands shall be assigned, granted, or sun*endered, unless by a

writing signed as aforesaid or by the operation of law.

Sect. 3. No bargain and sale or other like conveyance of an estate

in fee simple, fee tail, or for life, and no lease for more that seven years

from the making thereof, shall be valid and effectual against any person

other than the grantor, and his heirs and devisees, and persons having
actual notice thereof, unless it is made by a deed recorded as aforesaid.

10 Met. 1.38. 11 Met. 244. 12 Met. 157. 13 Met. 79. 6 Cush. 163.

Sect. 4. Any person actually seised of lands as tenant in tail, may
convey the same in fee simple by a deed in common form, in like man-
ner as if he were seised thereof in fee simple ; and such conveyance
shall bar the estate tail and all remainders and reversions expectant
thereon.

Sect. 5. When lands are held by one person for life, with a vested

remainder in tail to another, the tenant for life and the remainder man
may convey the same in fee simple by their deed or deeds in common
form, in like manner as if the remainder had been limited in fee simple;

and such deed or deeds shall bar the estate tail and all remainders and
reversions expectant thereon.

Sect. 6. Equitable estates tail in lands or tenements, in possession

or remainder, may be conveyed in fee simple, and all remainders and
reversions expectant thereon may be barred, in the same manner as

legal estates tail may be conveyed and the remainders and reversions

expectant thereon barred by the two preceding sections.

Sect. 7. The person to whom such equitable fee simple is conveyed
pursuant to the preceding section, may call for a conveyance of the
outstanding legal estate from the person in whom the same is at any
time thereafter vested in trust ; and the supreme judicial court shall

have jurisdiction in equity to compel the conveyance thereof.

Sect. 8. A deed of quitclaim and release of the form in common
use in this state, shall be sufficient to pass all the estate which the

grantor could lawfully convey by a deed of bargain and sale.

Sect. 9. A conveyance made by a tenant for life or years, pur|3ort-

ing to grant a greater estate than he possessed or could lawfully con-

vey, shall not work a forfeiture of his estate, but shall pass to the
grantee all the estate which such tenant could lawfully convey.

Sect. 10. No expectant estate shall be defeated or barred by any
alienation or other act of the owner of the precedent estate, nor by any
destruction of such precedent estate by disseisin, forfeiture, surrender,

or merger.

Sect. 11. The two preceding sections shall not be construed to

prevent the barring of estates tail in the manner before provided in

this chapter, nor to prevent any expectant estate from being defeated in

any manner provided for or authorized by the party creating the estate.

Sect. 12. When lands are given by deed or will to any person for

his life, and after his death to his heirs in fee, or by words to that effect,

the conveyance shall be construed to vest an estate for life only in such
first taker, and a remainder in fee simple in his heirs.

Sect. 13. All conveyances and devises of lands made to two or more
persons, except as provided in the following section, shall be construed

to create estates in common and not in joint tenancy; unless it is

expressed therein that the grantees or devisees shall take the lands

jointly, or as joint tenants, or in joint tenancy, or to them and the sur-

vivor of them.
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Sect. 14. The preceding section shall not apply to mortgages, nor Excoptions.

to devises or conveyances made in trust, or made to husband and wife, ISiaaf.'Siu'

nor to a devise or conveyance in which it manifestly api)ears from the (/^Jjss. isi.

• -t
•'11 .••11 ^Iciss ^OS

tenor of the instrument, that it was intended to create an estate m jomt 22 Pick.'sje.*

tenancy.
_

s Gray, 154.

Sect. 15, When a deed purports to contain an absolute conveyance Defeasance of

of any estate in lands, but is made or intended to be made defeasible be°recorded.*°

by a deed of defeasance, bond, or other instrument, for that purpose, R- ? s"' § 27.

the original conveyance shall not be thereby defeated or affected as 2Cush. 494.

against any person other than the maker of the defeasance, or his heirs "JCush. 170.

or devisees, or persons having actual notice thereof, unless the instru-

ment of defeasance is recorded in the registry of deeds for the county

or district where the lands lie.

Sect. 16. In all conveyances of real estate by deed or mortgage. Grantor to

upon which any encumbrance exists, the grantor, whether he executes jfrmiceTknown
the same in his own right, or as executor, administrator, assignee, trus- to grantee.

tee, or otherwise by order of law, shall, before the consideration is paid, ' ' *
"

by exception in the deed or otherwise, make known to the grantee the

existence and nature of such prior encumbrance, so far as he has knowl-
edge thereof.

Sect. 17. Whoever conveys real estate by deed or mortgage con- Damages in re-

taining a covenant that it is free from all encumbrances wdien an encum- ™tlnfum?*'^"
brance appears of record to exist thereon, whether known or unknown brancesmaybe

to him, shall be liable in an action of contract to the grantee, his heirs, grautor!

executor, administrator, successors, or assigns, for all damages sustained i^^, 177, § 3.

in removing the same.

ACKNOWLEDGMENTS AND PROOF OF DEEDS.

Sect. 18. The acknowledgment of deeds shall be by the grantors, or Deeds to be ac-

one of them, or by the attorney executing the same.
K^s^M^f^ii'.

Sect. 19. The acknowledgment maybe made before any justice of 9 Mass. '219.

the peace in this state; or before any justice of the peace, magistrate,
befoi-ewhom

or notary public, or commissioner appointed for that purj^ose by the r. s. 59, § 13.

governor of this commonwealth, within the United States, or in any 4*^0*1181^.^260.

foreign country : or before a minister or consul of the United States in See ch. 14,

F • \ §§41-47.
any loreign country.

Sect. 20. When a grantor dies or departs from the state without proof of exe-

having acknowledged his deed, the due execution thereof may be proved oTantoMs^ead.

by the testimony of a subscribing witness thereto, before any court of Jlv ^.,^„H,'
l^,^"

•> , , •' . , .
° ' •' Ibol, 208, § 1.

record or probate court m this state.

Sect. 21. If all the subscribing witnesses to such deed are also dead whenwit-

or out of the state, the same may be proved before a court of record or r;^s^59,'^| f^^^'

probate court in this state, by proving the handwi'iting of the grantor i&si. 20s, § 1.

and of any subscribing witness.

Sect. 22. If a grantor refuses to acknowledge his deed, the grantee when grantor

or any person claiming under him may apply to a justice of the peace ku^owied^e!*^

in the county where the land lies, or where the grantor or any subscrib- R- s. 59, § I6.

ing witness to the deed resides, who shall thereupon issue a summons
to the grantor, to appear at a certain time and place before the justice

to hear the testimony of the . subscribing witnesses; which summons,
with a copy of the deed annexed, shall be served seven days at least

before the time therein assigned for proving the deed.

Sect. 2.3. At such hearing or any adjournment thereof, the due exe- same subject.

cution of the deed may be proved by the testimony of one or more of ^- ^- ^^' ^
^^'

the subscribing witnesses ; and if proved to the satisfaction of the

justice, he shall certify the same thereon, and also whether or not the

grantor was present at the hearing.

Sect. 24. If a grantor refuses to acknowledge his deed and the sub- when sub-
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scribing' wit-
nesses are dead,
&c.
R. S. 59, § 18.

1851, 208, § 1.

8 Met. .355.

Copy of deed
not acknowl-
cdged may be
filed iu registry
of deeds, and
effect thereof.
K. S. 59, § 19.

1851, 208, § 1.

Effect may be
prolongea.
K. S. 59, § 20.

Deed without
witness not so
proved.
R. S. 59, §21.
1851, 208, § 1.

Certificate of
acknowledg-
ment, &c., to
be indorsed
on deed.
R. S. 59, § 22.

1851, 208, § 1.

4 Mass. 54(j.

13 Mass. .37?'.

2 Gush. 497.

Powers of at-

torney to con-
vey real estate
to be acknowl-
edged, &c.
1849, 205.

scribing witnesses to the same are all dead or out of tlie state, it may
be proved before any court of record or probate court in this state, by
proving the handwriting of the grantor and of any subscribing witness;
the court first summoning the grantor for the purpose and in the manner
before provided.

Sect. 25. Any person interested in a deed that is not acknowledged,
may, before or during such application to a court of record or probate
court or such proceedings before a justice, file in the registry of deeds
a copy of the deed, compared with the original by the register ; which
shall for thirty days thereafter have the same effect as the recording of
the deed, if the deed is within that time duly proved and recorded.

Sect. 26. If at the expiration of said thirty days such proceedings
for proving the execution of the deed are pending, the effect of filing

such copy shall continue until the expiration of seven days after the

termination of the proceedings.

Sect. 27. A deed sliall not be proved in the manner before provided
unless it has at least one subscribing witness.

Sect. 28. A certificate of the acknowledgment of the deed under
the hand of the ofKcer taking the same, or of the proof as above pro-

vided by the clerk or register of the court, or the judge or justice re-

spectively, shall be indorsed upon the deed or annexed thereto ; and
such deed and certificate may be recorded at length in the registry of
deeds for the county or district where the lands he ; and no deed shall

be recorded without such certificate.

Sect. 29. The provisions of law concerning the acknowledgment
and registry of deeds shall apply to letters of attorney for the convey-
ance of real estate ; which if made by husband and wife for the purpose
of authorizing conveyances of her real estate, (and not merely for the re-

lease of dower by the wife,) shall be acknowledged by both husband and
wife before the same is recorded.

Mortgages,how
discharged.
R. S. 59, § 33.

Mortgagee lia-

ble for refusing
to discharge.
R. S. 59, § 34.

1852, 312.

DISCHARGE OF MORTGAGES.

Sect. 30. Mortgages may be discharged by an entry on the margin
of the record thereof in the registry of deeds, signed by the mortgagee,
or his executor, administrator, or assignee, acknowledging the satisfac-

tion of the mortgage ; and such entry shall have the same effect as a
deed of release duly acknowledged and recorded.

Sect. 31. If a mortgagee, his executor, administrator, or assignee,

after full performance of the condition, whether before or after breach
thereof, shall for seven days after being thereto requested, and after a
tender of his reasonable charges, refuse or neglect to make such dis-

charge or execute and acknowledge a deed of release of the mortgage,
he shall be liable for all damages occasioned by such neglect or refusal,

to be recovered in an action of tort.

CHAPTER 90.

OF ESTATES IN DOWER, BY THE CURTESY, FOR YEARS, AND AT WILL;
AND GENERAL l^ROVISIONS CONCERNING REAL ESTATE.

Section
1. Dower in lands of husband.
2. in right of redemption.
3. when and how to be assigned by probate

court.

Section
4. Partition of land may be made before as-

signing dower.
5. Dower, how assigned when estate cannot

be divided.
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Section
0. Dower to be claimed within twenty years

from death of husband except, &c.

7. Widow may occupy in common with heirs,

with their assent.

8. Dower, how released.

9. how barred by jointure settled with wife's

assent.

10. by pecuniary provision.

11. If settled or made without wife's assent,

she may elect.

12. Widow not dowable of wild lands.

13. If evicted, may be endowed anew.

14. Penalty for waste by tenant in dower.

10. Widow of intestate, without issue, to take

half of real estate for life, &c.

10. or may at her election have dower.
17. Undivided estate of widow in estate of hus-

band may be set off same as dower.
18. Widow may remain in house, &c.

19. Tenant by the curtesy.

20. Terms i'or one hundred years to be regard-
ed as real estate, while, &c.

21. Such tenant a freeholder.

22. Tenant in dower, &c., liable for part of
rent.

23. Prior devises, &c., of such terms not af-

fected.

84. Tenant of part of land demised liable for

rent.

Section
25. Tenant at suiferance liable for rent.

2(5. Kent how recovered.

27. Action by or against executors, &c.

28. Landlords not deprived of other remedies.

29. Rent deemed necessaries.

.30. Written leases, how terminated if rent is

not paid.

31. Tenancy at will, how terminated

32. Easements of light and air not acquired by
mere use.

33. Easements acquired by use for twenty
years.

34. Acquiring of such right prevented by no-
tice served and recorded.

35. Service of such notice when adverse claim-

ant is unknown.
.36. Estates tail liable for debts, &c.

37. Contingent estates alienable.

38. Aliens may take, &c., real estate. Titles

confirmed.

39. S. J. C. may allow tenant for life to cut

grown trees.

40. Commissioners to superintend, <fec.

41. Proceeds may be invested and trustees ap-

pointed.

42. Income to be paid to tenant for life ; princi-

pal to owner in fee.

43. Trustees may be removed ; shall give

bond.

Section 1. Every woman shall be entitled to her dower at common
law in the lands of her husband, to be assigned to her after his decease,

unless she is lawfully barred thereof.

Sect. 2. If u}3on a mortgage made by a husband his wife has released

her right of dower, or if the husband is seised of land subject to a mort-

gage which is valid and eifectual as against his wife, she shall never-

theless be entitled to dower in the mortgaged premises as against every

person except the mortgagee and those claiming under him. If the

heir or other person claiming under the husband redeems the mortgage,
the widow shall either repay such part of the money paid by him as

shall be equal to the proportion which her interest in the mortgaged
premises bears to the whole value thereof, or she shall at her election be
entitled to dower only according to the value of the estate after deduct-

ing the money ])aid for redemption.

Sect. 3. When a widoAv is entitled to dower in lands of which her
husband died seised, and her right is not disputed by the heirs or devi-

sees, it may be assigned to her, in whatever counties the lands lie, by
the probate court for the county in which the estate of the husband is

settled ; and the court shall for that ]>urpose issue a warrant to three

discreet and disinterested persons, authorizing them to setoiFthe dower
by metes and bounds, when it can be so done without damage to the
whole estate. The commissioners shall be sworn to perform their duty
faithfully and impartially according to their best skill and judgment.

Sect. 4. "When a Avoman is entitled to dower in lands owned by her
husband as tenant in common, the probate court upon petition by her,

and notice as in case of other partitions, may empower the commission-
ers to make partition of such lands, and then assign to her dower in the
portion set to the estate of her husband.

Sect. 5. When the estate out of which dower is to be assigned
consists of a mill or other tenement which cannot be divided without
damage to the whole, the dower may be assigned of the rents, issues, or
profits, thereof, to be had and received by the widow, as a tenant in
common with the other owners of the estate.

Sect. 6. After the eighteenth day of March in the year eighteen
40

Dower.
K. S. 00, § 1.

5 3Iet. 277.

11 Met. 566.

7 Gray, 537.

in right of re-

demption.
K. S. 00, § 2.

15 Mass. 278.

3 Pick. 475.

13 Met. 415.

4 Cush. 257.

4 Gray, 46.

7 Gray, 148.

when and
how to be as-
signed by pro-
bate court.
K. S. 00, § 3.

9 Mass. 9.

13 Met. 414.

4 Cush. 257.

Partition of
land may be
made before as-
signing dower.
1842, 73.

Dower, how as-
signed when es-

tate cannot be
divided.
K. S. 00, § 4.

to be claimed
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within twenty
years from
death of hus-
band except,&c.
1858, 56, § 1.

"Widow may oc-
cupy in common
with heirs, with
their assent.
R. S. 60, § 6.

3 Pick. 475.

5 Pick. 146.

Dower, how re-
leased.
K. S. 60, § 7.

1850, 169.

3 Mason, 347.
3 Greenl. 63.

7 Mass. 14.

8 Pick. 536.
18 Pick. 9.

6 Cush. 196.

how barred
by jointure.
K. S. 60, § 8.

7 Mass. 153.

15 Mass. 106.

2 Cush. 467.

6 Cush. 196.

by pecuniary
provision.
K. S. 60, § 9.

Ifjointure is

settled or made
witliout wife's
assent, she may
elect.

U.S. 60, §10

"Widow not
dowable of wild
lands.
R. S. 60, § 12.

15 Mass. 164.

1 Pick. 21.

7 Pick. 143.

If evicted, may
be endowed
anew.
R. S. 60, § 13.

13 Mass. 168.

1 Met. 66.

Penalty for
waste by tenant
in dower.
R. S. 60, § 15.

5 Mason, 13.

7 Pick. 152.

Widow of intes-
tate without is-

sue to take half
of real estate

hundred and sixty-three, widows shall not be entitled to make claim for

dower, or commence any action or other proceeding for the recovery

thereof, unless the same is made or commenced within twenty years

from the decease of the husband; except that if at the time of the hus-

band's decease the widow was or shall be absent from the state, under
twenty-one years of age, insane, or imprisoned, she may make such

claim or commence such action or proceeding at any time within twenty
years after such disability ceases.

Sect. 7. When a widow is entitled to dower in lands of which her

husband died seised, she may continue to occupy the same with the

children or other heirs of the deceased, or to receive one-third part of

the rents, issues, or profits, thereof, so long as the heirs do not object

thereto, without having her dower assigned ; and whenever the heirs or

any of them deem it proper to hold or occupy their share in severalty,

the widow may claim her dower and shall have the same assigned to

.

her according to law.

Sect. 8. A married woman may bar her right of dower in any estate

conveyed by her husband, or by operation of law, by joining in the

deed conveying the same, and therein releasing her right to dower; or

by releasing the same by a subsequent deed executed separately, or

jointly with her husband. And her dower may also be released in the

manner provided in chapter one hundred and eight.

Sect. 9. A woman may also be barred of her dower in all the lands

of her husband, by a jointure settled on her with her assent before her

marriage : provided^ such jointure consist of a freehold estate in lands

for the life of the wife at least, to take effect in possession or profit

immediately on the death of the husband; her assent to such jointure

being expressed, if she is of full age, by her becoming a party to the

conveyance by which it is settled, and if she is under age, by her join-

ing with her father or guardian in such conveyance.
Sect. 10. Any pecuniary provision made for the benefit of an intended

wife, and in lieu of dower, shall, if assented to as provided in the pre-

cedingr section, bar her riijht of dower in all the lands of her husband.
Sect. 11. If such jointure or pecuniary provision in lieu of dower is

made before the marriage and without the assent of the intended wife,

or if it is made after marriage, it shall bar her dower, unless within six

months after the death of her husband she makes her election to waive
such provision and be endowed of the lands of her husband. If the

husband dies while absent from his M'ife, she shall have six months
after notice of his death within which to make such election ; and she

shall in all cases have six months for that purpose, after notice of the

existence of such jointure or provision.

Sect. 12. A widow shall not be endowed of wild lands of which her
husband dies seised, nor of wild lands conveyed by him, although they
should be afterwai'ds cleared ; but this shall not bar her right of dower
in any wood lot or other land used with the farm or dwelling-house,

although such wood lot or other land has never been cleared.

Sect. 1.3. If a woman is lawfully evicted of lands assigned to her
as dower or settled upon her as jointure, or is deprived of the provision

made for her by will or otherwise in lieu of dower, she may be endowed
anew in like manner as if such assignment, jointure, or other provision,

had not been made.
Sect. 14. If a tenant in dower commits or suffers waste on the

premises held in dower, she shall forfeit the place wasted, and also the

amount of damage done to the premises, to be recovered in an action of
waste by the person having the next immediate estate of inheritance.

Sect. 15. When a man dies seised of lands, tenements, or heredita-

ments, or of any right or interest therein in fee simple, not liaving law-
fully de\dsed the same, and leaving a widow, but no issue, the widow in
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lieu of dower shall be entitled to one-half of said estate during her for life, &c.

natural life; and if any part thereof taken by the widow is wild or
i^s^-i^ ^oe, §§ i,

woodland, she may use, clear, and improve, the same.

Sect. 16. The widow may have her dower instead of the provisions widow may at

of the preceding section, if within six months of the date of the letters have dowe"

of administration she files in the probate ofiice her election to claim is54, 406, § i.

dower.
Sect. 17. When a widow is entitled to any undivided part, or the Undivided es-

use and improvement of any undivided jiart, of the real estate of her estate ^hu^"^
husband for the term of her life or widowhood, by the provisions of the

gg"^jj"g'^^g\g

Avill of her husband, in lieu of dower, or by any provisions of law, the dower,

probate court in the county where the estate of the husband is settled,
\^^'^ H]-

may cause her interest in said estate to be set off and assigned to her

in like manner as dower.

Sect. 18. A widow may remain in the house of her husband forty widow may re-

days after his death without being chargeable with rent. ^^^ '"^ ^"""^^^

Sect. 19. When a man and his wife are seised in her right, and when R. s. 60, § i6.

a married woman is seised to her sole and separate use, free from the
tenant by'the

control of her husband, of any estate of inheritance in lands, and they curtesy,

shall have issue born alive which might inherit the same, the husband
^4.^; 208.^

^^'

shall on the death of his wife hold the lands for his life as a tenant i|55; 304.

thereof by the curtesy. 2 Gray, 457.

Sect. 20. When land is demised for the term of one hundred years Terms for 100

or more, the term shall, so long as fifty years thereof remain unexpired, LTeirdtl^e^f

be regarded as an estate in fee^simple, as to every thing concerning the &c.^
^^ ^^

descent and devise thereof upon the decease of the owner, the right 5 Mas8.'4i9.

'

of dower therein, the estate in lieu of dower, and the sale thereof by See Ch. 133, §40.

executors, administrators, or guardians, by license from any court ; and

also as to the levying of executions thereon, and the redemption thereof

when taken on execution or mortgaged.

Sect. 21. Whoever holds as lessee or assignee under such a lease, Such tenant a

shall, so long as fifty years of the term are unexpired, be regarded as a Kfs.M.lw.
freeholder for all purposes.

Sect. 22. When dower, or an estate in lieu of dower, is assigned out Tenant in dow-

of such land, the widow and her assignee shall be held to P-'iy to the f^;.J^-i^'J.''/|^^

owner of the unexpired residue of the term, in case of dower, one-third, R. s. eo, §20.

and in case of an estate in lieu of dower, one-half, of the rent reserved

in the lease under which the husband held the term.

Sect. 23. No devise of any such term by will, made before the first Prior devises,

day of June in the year one thousand eight hundred and thirty-four, to-msnotWct-

although the devisor shall have died after that day, and no other con- ed.^
^^

veyance thereof made before said first day of June, shall be controlled 10 Mass'. 437!

or affected by any thing contained in the three preceding sections.

Sect. 24. Every person in possession of land out of which rent is Tenant of part
, ,,. •'^••iiT.i./i n j.-\ ^ J. £ of laud demised
due, whether it was originally demised m fee or tor any other estate 01 uabie for reut.

freehold, or for any term of years, shall be Hable for the amount or
f--|j;^°'|^^;

proportion of rent due from the land in his possession, although it is 22 Pick.'sos.'

only a part of what was originally demised. 3 cu*sh.^206. n

Sect. 25. Tenants at sufferance in possession of lands or tenements at sufferance, ( il^^'- ^'*^-

shall be liable to pay rent therefor for such time as they may occupy or liable for rent,

detain the same.
Sect. 26. Such rent may be recovered in an action of contract ; and Rent, how re-

the deed of demise or other instrument in writing, if there is any, show- r.^s!^6o', §23.

ing the provisions of the lease, may be used in evidence by either party i852, 312.

to prove the amount of rent due from the defendant.

Sect. 27. Such action may be brought by or against executors and Action by or
,.. ,.

J „ ^ 1-^1 ^•L' J.-
•

J? ii agamst execu-
administrators, for any arrears of rent accrued in the fifetime 01 the tors, &c.

deceased parties respectively, in the same manner as for debts due from K. s. 60, §
24.

or to the same parties in their lifetime on any personal contract.
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Landlords not
deprived of oth-
er remedies.
R. S. 60, § 2o.

Rent deemed
necessaries.
1859, 127.

Written leases,
how termi-
nated if, &c.
1847, 207, § 1.

8 Cush. 283.

2 Gray, 224.

See Ch. 137, § 3.

Tenancy at will,

how termi-
nated.
R. S. CO, § 26.

17 Mass. 282.

1 Pick. 43.

2 Pick. 70.

6 Pick. 339.

23 Pick. 104.

2 Met. 29.

12 Met. 300.

13 Met. 275.

5 Cush. 133, 56?.

6 Cush. 87.

Easements of
light, &c., not
acquired by use.
1852, 144.

6 Gray, 255.

acquired by
use for 20 years,
R. 8. 60, § 27.

1852, 144.

7 Met. 398.

acquiring of,

prevented by
notice served
and recorded.
R. S. 60, § 28.

1852, 144.

See Ch. 154, § 14.

Service of such
notice when ad-
verse claimant
is unknown.
1851, 218.

Estates tail, lia-

ble for debts,
&c.
R. S. 60, § 29.

4 Mass. 195.

3 Gray, 183.

Contingent es-

tate alienable.

R. S. 60, § 30.

Sect. 28. Nothing contained in the eight preceding sections shall

deprive landlords of any other legal remedy for the recovery of their

rents, whether secured to them by their leases or provided by law.

Sect. 29. Debts for the rent of a dwelling-house, occupied by the
debtor or his family, shall be held to be claims for necessaries.

Sect. 30. Upon neglect or refusal to pay the rent due according to

the terms of any written lease, fourteen days' notice to quit, given in

writing by the landlord to the tenant, shaU be sufficient to determine
the lease.

Sect. 31. Estates at will may be determined by either party, by
three months' notice in wi'iting for that purpose given to the other

jDarty ; and when the rent reserved is payable at periods of less than
three months, the time of such notice shall be sufficient if it is equal to
the interval between the days of payment ; and in all cases of neglect

or refusal to pay the rent due on a lease at will, fourteen days' notice to

quit, given in writing by the landlord to the tenant, shall be sufficient to

determine the lease.

7 Cush. 346. 11 Cush. 93. 2 Gray, 224, 335. 6 Gray, 224.

8 Cush. 283. 12 Cush. 174. 5 Gray, 308. 7 Gray, 197.

Sect. 32. Whoever has erected or may erect any house or other
building near the land of another person, with windows overlooking
such land, shall not by the mere continuance of such windows acquire
any easements of light or au*, so as to prevent the erection of any build-

ing thereon.

Sect. 33. No person shall acquire a right or privilege of way, nor
any other easement, from, in, upon, or over, the land of another,' by the
adverse use or enjoyment thereof, unless such use has been continued
uninterrupted for twenty years.

Sect. 34. The owner of the land in such case may give notice in

wi'iting, to the person claiming or using the privilege, of his intention to
dispute the right of way or other easement, and to prevent the other
party from acquiring such right ; and such notice, being served and re-

corded as hereafter provided, shall be deemed an interruption of such
use, and shall prevent the acquiring of a right thereto by the continu-
ance of the use for any length of time thereafter. Such notice shall be
served like an original summons in civil actions on the other party, or
his agent, or guardian, if within the state, otherwise on the tenant or
occupant of the estate, if there is any, and if not, a copy of the notice
shall be affixed to the house or to some other conspicuous part of the
premises. The service shall be indorsed and returned on the original

paper ; and the notice with the return shall be recorded in the registry

of deeds for the county or district where the land lies, within three
months after the service. Every such notice given by the guardian or
agent of the owner of the land shall have like effect as if given by
himself

Sect. 35. The notice under the preceding section, when an owner of
the adjoining land to be notified is unknown, may be given by conspicu-
ously affixing to or posting on the premises a copy thereof, and serving
the same on the person to whom the premises were last assessed for

taxes in the place where they lie, and recording the same as required in

said section.

Sect. 36. All lands held in fee tail shall be liable for the debts of
the tenant in tail, both in his lifetime and after his decease, like estates

in fee simple ; and when taken on execution, or sold by executors, ad-

ministrators, or guardians, the creditor or purchaser shall hold the same
in fee simple ; but this shall not extend to lands in which the debtor has
only an estate tail in remainder.

Sect. 37. When any contingent remainder, executory devise, or

other estate in expectancy, is so granted or limited to any person that
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in case of his death before the hapjiening of the contingency the estate

would descend to his heirs in fee simple, such person may, before the

happening of the contingency, sell, assign, or devise, the premises, sub-

ject to the contingency.

Sect. 38. Aliens may take, hold, transmit, and convey, real estate

;

and no title to real estate shall be invalid on account of the alienage of

any former owner ; but nothing contained in this section shall defeat

the title to any real estate heretofore released or conveyed by the com-
monwealth or by authority thereof

Sect. 39. When woodland is held by one person for life, with re-

mainder or reversion to another in fee simple or fee tail, and the trees

thereon have come to an age and groAVth fit to be felled, and are in such
a state that they will probably become of less value by standing, the

supreme judicial court may, on the petition of a party interested therein,

order the trees or any part thereof to be felled and sold.

Sect. 40. The court in such case shall appoint one or more commis-
sioners to superintend and direct the felling and sale of the trees, and
to account to the court for the proceeds thereof.

Sect. 41. The court may cause the proceeds of such sale, after de-

ducting therefrom all necessary expenses and charges, to be invested in

other real estate, or in public stocks, or other stocks or funds, as shall

appear most for the interest of all concerned thei-ein ; and may appoint
one or more trustees to take and hold such estate or stocks, and to dis-

pose of the same and of the interest or income thereof, under the direc-

tion of tJie court, to and for the use of the persons entitled to the land.

Sect. 42. The interest and income of the proceeds shall be paid to

the tenant for life, so long as he is entitled to the profits of the land,

and upon the determination of his estate, the principal shall belong to

the person who is entitled to the land in fee simple or fee tail ; and the
real estate, stocks, or funds, in which the proceeds are invested, shall be
conveyed and transferred to such person accordingly.

Sect. 43. The court may from time to time remove the trustees and
appoint others in their stead ; and every trustee shall give bond with
sufficient sureties to the clerk of the court, or to such other person as

the court shall designate, for the use and benefit of the persons inter-

ested in the proceeds, with condition for the faithful discharge of the
trust.

Aliens may
take, &c., real

estate, &c.
1J<52, 29, 80.

15 Pick. 349.

S. J. C. may al-

low tenant for
life to cut g^rown
trees.

R. S. 60, § 33.

R. S. act of
amend. § 7.

Commissioners
to superintend,
&c.
R. S. 00, § 34.

R. S. act of
amend. § 7.

Proceeds may
be invested, and
trustees ap-
pointed.
R. S. 60, § 35.

R. S. act of
amend. § 7.

Income to be
paid to tenant
for lil'e ; princi-

pal to owaer in
fee.

R. S. 60, § 36.

R. S. act of
amend. § 7.

Trustees may
be removed

;

shall give bond.
R. S. 60, § 37
R. S. act of
amend. § 7.

TITLE II.

CHAPTER 91

OF TITLE TO REAL PROPERTY BY DESCENT,'

Section
1. General rules of descent.

2. Illegitimate child to inherit from mother,
&c.

3 mother to be heir to.

4. whose parents intermarry, Ac.
.5. Degrees of kindred, how computed. Half

blood to inherit.

6. Advancement to child or other descend-
ant.

40* 60

Section
7. Advancement in real or personal estate to

be taken as part thereof, &c.

8. how proved.

9. value of, how ascertained.

10. If person receiving advancement dies be-

fore intestate.

11. Estates by curtesy, in dower, &c., not af-

fected.

12. Construction of terms.
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General rules of
descent.
K. S. 61, § 1.

1857, 298.

7 Met. 363.

e Met. 28.

4 Gray, 245.

6 Cush. 156.

Section 1. When a person dies seised of land, tenements, or here-
ditaments, or of any right thereto, or entitled to any interest therein, in

fee simple or for the life of another, not having lawfully devised the
same, they shall descend, subject to his debts, (except as provided in

cliapter one hundred and four,) in manner following :
—

First, In equal shares to his children and the issue of any deceased
child by right of representation ; and if there is no child of the intestate

living at his death, then to all his other lineal descendants ; if all the
descendants are in the same degree of kindred to the intestate, they
shall share the estate equally ; otherwise they shall take according to

the right of representation :

Second. If he leaves no issue, then to his father

:

Third. If he leaves no issue nor father, then in equal shares to his

mother, brothers, and sisters, and to the children of any deceased brother
or sister by right of representation :

Fourth. If he leaves no issue, nor father, and no brother nor sister,

living at his death, then to his mother, to the exclusion of the issue, if

any, of deceased brothers or sisters

:

Fifth. If he leaves no issue, and no father, mother, brother, nor sis-

ter, then to his next of kin in equal degree ; except that when there

are two or more collateral kindred in equal degree, but claiming through
different ancestors, those who claim through the nearest ancestor shall

be preferred to those claiming through an ancestor who is more remote :

provided^

Sixth. If a person dies leaving several children, or leaving one child

and the issue of one or more others, and any such surviving child dies

under age and not having been married, all the estate that came to the
deceased child by inheritance from such deceased parent, shall descend
in equal shares to the other children of the same parent, and to the
issue of any such other children who have died, by right of represen-
tation :

Seventh. If at the death of such child who s*hall have died under
age and not having been married, all the other children of his said parent
are also dead, and any of them have left issue, the estate that came to
such child by inheritance from his said parent shall descend to all the
issue of the other children of the same parent ; and if all the issue are
in the same degree of kindred to the child, they shall share the estate

equally ; otherwise they shall take according to the right of represen-
tation :

Eighth. If the intestate leaves a widow and no kindred, his estate

shall descend to his widow ; and if the intestate is a married woman
and leaves no kindred, her estate shall descend to her husband

:

Ninth. If the intestate leaves no kindred, and no widow or husband,
his or her estate shall escheat to the commonwealth.

Sect. 2. An illegitimate child shall be heir of his mother and any
maternal ancestor, and the lawful issue of an illegitimate person shall

represent such person and take by descent any estate which the parent
would have taken if living.

Sect. 3. If an illegitimate child dies intestate, without lawful issue,

his estate shall descend to his mother.
Sect. 4. An illegitimate child whose parents have intermarried and

wliose father has acknowledged him as his child, shall be considered
legitimate.

Sect. 5. The degrees of kindred shall be computed according to
the rules of the civil law ; and the kindred of the half blood shall in-

dred^how com- herit equally with those of the whole blood in the same degree.
P'lt'^'Jv Half Sect. 6. Any estate, real or personal, given by the intestate in his
blood to inherit, -..n ,• ''

-,
^

i m t i i. i t t
R. s. 61, §5. liietime as an advancement to any child or other lineal descendant,
Advancement shall be Considered as part of the intestate's estate, so far as it regards

12 Mass. 490.

1849, 87.

R. S. 61, § 1.

1849, 87.

Illeg^itimate
child to inherit
from mother,
&c.
R. S. 61, §2.
1851, 211.

11 Met. 294.

2 Gray, 535.

mother heir
to.

R. S. 61, § 3.

4 Pick. 93.

whose par-
ents intermar-
ry, &c.
1853, 253, § 1.
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the division and distribution thereof among his issne, and shall be taken to child or other

by such child or other descendant towards his share of the intestate's
K.^s!'°'if§§ o, 7.

estate ; but he shall not be required to refund any part thereof, although i Pick. lei.

it exceeds his share.
'^'^

. • ,§ .

Sect. 7. If such advancement is made in real estate, the value there- Acivaneomcnt

of shall be considered as jiart of the real estate to be divided ; if it is in "onaTestate to

personal estate, it shall be considered as part of the personal estate; be taken as part

and if in either case it exceeds the share of real or personal estate k. s.oi', §8!

respectively that would have come to the heir so advanced, he shall not ^^ ^iass. 200.

refund any part of it, but shall receive so much less out of the other part

of the estate as will make his whole share equal to those of the other

heirs who are in the same degree with him.

Sect. 8. All sfifts and grants shall be deemed to have been made how proved.

in advancement, if they are expressed in the gift or grant to be so made, 4 pick'. 21.
'

or if charged in writing by the intestate as an advancement, or acknowl- ^ PJ.9K-
^^''-... Ov

^
' 22 Pick 508

edged in writing as such by the child or other descendant. 1 Gray/ss?!

Sect. 9. If the value of the estate so advanced is expressed in the value of, how

conveyance, or in the charge thereof made by the intestate, or in the Ii^q, 6i"§ 10.

acknowledgment by the party receiving it, it shall be considered as. of

that value in the division and distribution of the estate ; otherwise it

shall be estimated according to its value when given.

Sect. 10. If a child or other lineal descendant so advanced dies ifperson receiv-

before the intestate, leaving issue, the advancement shall be taken into mint dies before

consideration in the division and distribution of the estate; and the 1^*1?*^^%,.

amount thereof shall be allowed accordingly by the representatives of '
"

the heir so advanced, as so much received towards their share of the

estate, in hke manner as if the advancement had been made directly to

them.
Sect. 11. Nothing contained in this chapter shall affect the title of a Estates by cur-

husband as tenant by the curtesy, nor that of a widow as tenant in &c.''^iot affected.

dower, nor her right to any part of the real estate of her husband given
J^,- ^-.l^'i p; „

to her by law m lieu 01 clower.

Sect. 12. Inheritance or succession, "by right of representation," Construction of

takes place when the descendants of a deceased heir take the same share k™?61, § 13.

or right in the estate of another person that their parent would have
taken if living. Posthumous children are considered as living at the

death of their parent.

TITLE III.

CHAPTER 92.

OF WILLS.

Section
1. Real estate may be disposed of by will, S;c..

2. Personal estate may be disposed of by will,

&c.

3. DevlKe of land to carry right of entry, &c.
4. estate acquired after.

5. Greneral devise how construed.

Sectiox
Wills, how made.
made under existing laws, valid.

made out of state.

who may make nuncupative.

Devise, &c., to attesting witness, to be void
unless, &c.
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Skction
11. Will, how revoked.
12. may be deposited for safe keeping in

registry of probate.

13. Such will to be enclosed in sealed wrapper,
&c.

14. to whom to be delivered.

15. when to be opened by probate court.

16. Possessor of will to deliver it, &c., within

thirty days after testator's decease.

17. Proceeding's against persons suspected of

concealing wills, &c.

18. Costs may be allowed and execution issued.

19. Will how proved when not objected to.

20. Mode of trial on appeal to S. J. C, in case,

&c.

21. Will proved out of state, how allowed here.

22. allowance of, &c.

23. Estate to be settled as in other cases.

24. Widow may waive provisions of husband's
will, and take as if he died intestate, &c.

25. Case of child, &c., not provided for.

Section
26. Case of posthumous child having no pro-

vision.

27. Devisees, &c., to contribute equally to share

of posthumous child, &c.

28. Case of devisee dying before testator and
leaving issue.

29. When estate devised is taken for debts,

other devisees to contribute.

30. Unless diflTerent appropriation is made by
the will.

31. Whole estate liable for debts.

32. Child, &c., omitted in will, liable and enti-

tled to contribution as devisee.

33. Case of insolvency of devisee, &c.

34. Undevised real estate first liable for debts.

35. Proceedings in suits for contribution.

36. Devisees to contribute equally when dow-
er, &c., is taken from one.

37. Such cases how decided.

38. No will effectual without probate. Probate

conclusive.

Real estate may
be disposed of
by will, &c.
K. S. 62, § 1.

12 Mass. 488.

18 Pick. 115.

2 Gray, 524.

6 Gray, 24.

7 Gray, 71.

See Ch. 108, § 9.

Personal estate
may be disposed
of by will, &c.
K. S. 62, § 5.

1 Pick. 239.

2 Gray, 524.

7 Gray, 71.

See Ch. 108, § 9.

Devise of land
to carry rights
of entry, &c.
K. S. 62, § 2.

10 Mass. 131.

15 Mass. 115.

12 Met. 503.

estate ac-

quired after.

K. S. 62, § 3.

6 Mass. 149.

5 Pick. 112.

7 Met. 146.

12 Met. 169, 262.

1 Cush. 107, 118.

3 Cush. 3G6.

General devise,
how construed.
K. S. 62, § 4.

1 Cush. 93.

4 Gray, 350.

Wills, how
made.
K. S. 62, § 6.

4 Greeul. 220.
5 Mass. 229.
12 Mass. .358.

14 Mass. 421.

3 Pick. 374.
9 Pick. 350.

1 Met. 349.

10 Met. 54.

2 Cush. 433.

7 Gray, 42.

made under
existing laws
valid.

1838, 2.

made out of
state.

Section 1. Every person of full age and of sound mind being seised

in liis own right of any lands, tenements, or hereditaments, or of any
right thereto, or entitled to any interest therein, excepting an estate tail,

may devise and dispose of the same by his last will and testament in

writing; and all such estate not disposed of by the will shall descend as

the estate of an intestate ; being chargeable in both cases with the pay-

ment of all his debts.

Sect. 2. Every person of full age and of sound mind, may, by his

last will and testament in writing, bequeath and dispose of all his per-

sonal estate remaining at his decease, and all his right thereto and
interest therein ; and all such estate not disposed of by will shall be
administered as intestate estate.

Sect. 3. When a person devises lands of which he is not then seised,

but to or for which he has any right of entry, or when after making a
devise the devisor is disseised or ousted of the devised premises, they

shall nevertheless pass to the devisee in like manner as they would have
descended to the heirs of the devisor if he had died intestate ; and the

devisee shall have the like remedy for the recovery thereof, either by
entry or by action, as the heirs might liave had.

Sect. 4. Any estate, right, or interest, in lands acquired by the tes-

tator after making his will, shall pass thereby in like manner as if

possessed at the time of making the will, if such clearly and manifestly

appears by the will to have been the intention of the testator.

Sect. 5. Every devise of land, in any will made after the last day of

April in the- year eighteen hundred and thirty-six, shall be construed to

convey all the estate of the devisor therein which he could lawfully

devise, unless it clearly appears by the will that the devisor intended to

convey a less estate.

Sect. 6. No wills, except such as are mentioned in the three follow-

ing sections, shall be eifectual to pass any estate, real or personal, nor to

charge or in any way affect the same, unless it is in writing and signed

by the testator, or by some person in his presence and by his express

direction, and attested and subscribed in his presence by three or more
competent witnesses. If the witnesses are competent at the time of

attesting the execution of the will, their subsequent incompetency, from
whatever cause it arises, shall not prevent the probate and allowance of

the will, if it is otherwise satisfactorily proved.

Sect. 7. A will of real or personal estate made and executed in con-

formity with the law existing at the time of the execution thereof, shall-

be effectual to pass such estate.

Sect. 8. A will made out of this state, which might be proved and
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allowed according to the laws of the state or country m which it was is43, 92, §§ i, 2.

made, may be proved, allowed, and recorded, in this state, and shall ^ *^"^^" ^*^'

thereu])on have the same effect as if it had been executed according to

the laws of this commonwealth.
Sect. 9. A soldier in actual military service, or a mariner at sea, may Who may make

dispose of his wages and other personal estate by a nuncupative will, as
^^.!jy"'-"iJative

he might heretofore have done. ^J^- '"'-j

§Jv
Sect. 10. All beneficial devises, legacies, and gifts, made or given Revise" &c. to

in any will to a subscribing witness thereto, shall be wholly void unless attcstinpp wit-

there are three other competent subscribing witnesses to the same; but "niosl^ &*c.^
"^ '

a mere charge on the lands of the devisor for the payment of debts shall i*'- S- <J~j §8.

not prevent his creditors from being competent witnesses to his will.

Sect. 11. No will shall be revoked, unless by burning, tearing, can- wiii,how re-

celling, or obliterating, the same, with the intention of revoking it, by
^^''^ji^'o" so

the testator himself, or by some person in his presence and by his direc- -t Greeni. 341.

tion ; or by some other will, codicil, or writing, signed, attested, and l^G^ayf 163.^'

subscribed, in the manner provided for making a will ; but nothing con- • •

tained in this section shall prevent the revocation implied by law from
subseouent changes in the condition or circumstances of the test;itor.

Sect. 12. A will may be deposited by the person making the same, _
maybedepos-

or by any person for him, in the registry of probate in the county where keepin*<^,'in^re-

the testator lives, to be safely kept until delivered or disposed of as gistryofpro-

hereinafter provided; and the register, upon being paid the fee of one r. s. 02, § 10.

dollar therefor, shall receive and keep such will and give a certificate of

the deposit thereof

Sect. 13. Every will intended to be deposited as aforesaid, shall to be enclosed

be enclosed in a sealed wrapper, shall have indorsed thereon the name p^/^'^&c.^

^'^'''^"

of the testator, his place of residence, the day when, and the person k. s. 62, § 11.

by whom, it was delivered ; and may have indorsed thereon the name
of any person to whom it is to be delivered after the death of the

testator ; and it shall not be opened nor read until delivered to a

person entitled to receive the same, or otherwise disj^osed of as here-

inafter provided.

Sect. 14. Such will shall, during the lifetime of the testator, be to whom to be

delivered only to himself, or to some person authorized by him by an k. 's.'^62, § 12.

order in writing duly proved by the oath of a subscribing witness ; and
after his death, it shall be delivered to the person named in the in-

dorsement on the wrapper of the will, if there is a person so named
who shall demand it.

Sect. 15. If no person demands the will in joursuance of such when to be

appointment, it shall be publicly opened at the first probate court held bat "court.
^*^°

after notice of the testator's death, and shall be retained in the registry ii- s. C2, § 13.

until it is there offered for probate ; or if the jurisdiction of the case

belongs to ayother court, it shall be delivered to the executors or other
persons entitled to the custody thereof, to be presented for probate in

such other court.

Sect. 16. Every person, other than the register of the probate Possessorof

court, having the custody of a will, shall, within thirty days after i[,'&c° within
notice of the death of the testator, deliver it into the probate court thhty days alter

which has jurisdiction of the case, or to the executors named in the cease,

will; and if, without reasonable cause, he neglects to do so after being
J^^ree^jy-I"

duly cited for that purpose by said court, he may be committed to the 4 Jiass. I37.

"

jail by warrant of the court, there to be kept in close custody until he '^ ^'^''^- ^^^

delivers the will as above directed; and he shall be further liable to
any party aggrieved for the damage sustained by such neglect.

Sect. 17. Upon complaint under oath made to the pi-obate court Proceedings

by a person claiming to be interested in the estate of a person de- "r["j"otcd'^of°°^

ceased, against any one suspected of retaining, concealing, or con- cr^i-'iiiiiig

spiring with others to retain or conceal, any will or testamentary rb4tC'i4(5,'§i.

See Ch. IC.l, §§ 19, 20.
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See Cb. 161, §20.

Costs.
1849, 146, § 2.

Will, how
proved when
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R. S. 62, § 15.

3 Mi^ss. 236.

5 Pick. 510.

Mode of trial on
appeal to S..I.

C, iu ease, &c.
K. S. 62, § 16.

Will proved out
of state, how al-

lowed here.
R. S. 62, §§ 17,

18.

allowance of,

&c.
R. S. 62, § 19.

1843, 92.

1852, 29.

4 Greenl. 134.

16 Mass. 433.

4 Met. 252.

12 Met. 424.

Estate to be set-

tled as m other
cases.

R. S. 62, § 20.

t W\ Q 1Widow may
•^X 'waive provis-
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band's will, &c.
R. S. 60, § 11.

1854, 428.

12 Pick. 146.

23 Pick. 163.

I Met. 72.

6 Met. 277.

II Met. 291.

4 Cush. 175.

6 Cush. 307.

Case of child,

&c., not pro-
vided for.

instrument of the deceased, the judge may cite the suspected person

to appear before him and be examined on oath upon the matter of the

complaint. If the person cited refuses to appear and submit to exam-
ination, or to answer such interrogatories as shall be lawfully pro-

pounded to him, or to obey any lawful order, the judge may commit
him to the jail, there to remain in close custody until he submits to the

order of the court. All such interrogatories and answers shall be in

writing and signed by the party examined, and shall be filed in the

probate court. But nothing in this section shall authorize the judge to

require a person to criminate himself.

Sect. 18. On such complaint the judge, in his discretion, may
award costs to be paid by either j^arty, and may issue execution

therefor.

Sect. 19. When it appears to the probate court, by the consent

in writing of the heirs at law, or other satisfactory evidence, that no
person interested in the estate intends to object to the probate of a

will, the court may grant probate thereof upon the testimony of one

only of the subscribing witnesses.

Sect. 20. Upon an appeal from the probate of a will, if it appears

from the reasons of appeal that the sanity of the testator or the attesta-

tion of the witnesses in his presence is in controversy, the supreme
judicial court may for the determination thereof direct a real or feigned

issue to be tried by a jury in the same court, at the expense of the

appellant if the issue is found against him.

Sect. 21. The executor or any person interested in a will proved
and allowed in any other of the United States, or in a foreign country,

according to the laws of such state or country, may produce a copy of

the will and of the probate thereof, duly authenticated, to the probate

court in any county iu which there is any estate, real or personal, on
which the will may operate ; whereupon the court shall assign a time

and i^lace for hearing the case, and shall cause notice thereof to all

persons interested to be given in some public newspaper three weeks
successively, the first publication to be thirty days at least before the

time assigned.

Sect. 22. If it appears that the instrument ought to be allowed in

this state as the last will and testament of the deceased, the court shall

order the copy to be filed and recorded. The will shall then have the

same force and efi:ect as if it had been originally proved and allowed in

the same court in the usual manner ; but nothing in this section shall

give effect to a will made in this state by an inhabitant thereof, not

executed according to the laws of this commonwealth.
Sect. 23. After allowing and recording a will pursuant to the two

preceding sections, the probate court shall grant letters testamentary

thereon, or letters of administration with the will annexed, and shall

proceed in the settlement of the estate that may be found in this state,

in the manner provided in chapter one hundred and one with respect

to the estates of persons who were inhabitants of another state or

country.

Sect. 24. When a man dies having lawfully disposed of his estate

by will and leaving a widow, she may, at any time within six months
after the probate of the will, file in the probate office in writing her

waiver of the provisions made for her in the will ; and shall in such case

be entitled to such portion of his real and personal estate as she would

have been entitled to if her husband had died intestate. If she makes
no such waiver, she shall not be endowed of his lands, unless it plainly

appears by the will to have been the intention of the testator that she

should have such provisions in addition to her dower.

Sect. 25. When a testator omits to provide in his will for any of

his children, or for the issue of a deceased child, they shall take the
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same share of his estate, Ijoth real and personal, that they would have r.s. 62, §21.

been entitled to if he had died intestate; unless they shall have been iMass.'m.'
provided for by the testator in his lifetime, or unless it appears that ~ Mass. sro.

such omission was intentional, and not occasioned by accident or h' Mass. 357

Sect. 26. When a child of a testator, born after his father's death, 3 Gray', 367.

has no provision made for him by his father, in his will or otherwise, he p'^^e of post-

shall take the same share of his father's estate, both i-eal and personal, iwviug no pro-

that he would have been entitled to if his fither had died intestate.
k'^s.^g? so9

Sect. 27. "When a portion is assigned to a posthumous child, or to Devisees, &c!,to

a child or the issue of a child omitted in the will of his parent, as men- contribute

T . . , ,. . , 1 11 1 ^ 1 11 equally to share
tioned in the two preceding sections, the same shall be taken equally of posthumous

from all the devisees and legatees, in proportion to the value of what K!'s^'ot°§23.

they respectively receive under the will ; unless in consequence of a
specific devise or bequest, or of some other provision in the will, a dif-

ferent apportionment among the devisees and legatees is found neces-

sary, in order to give effect to the intention of the testator as to that
part of his estate which passes by his will.

Sect. 28. When a devise of real or personal estate is made to a Case of devisee

child or other relation of the testator, and the devisee dies before the tSfo'rfand
testator, leaving issue who survive the testator, such issue shall take leaving 'issue.

the estate so devised in the same manner as the devisee Avould have C:is.'Tem!Taib.

done if he had survived the testator ; unless a different disposition
j^Jj.'

i^Scho. &

thereof is made or required by the will. 5'Met. 396.

Sect. 29. When any estate, real or personal, that is devised, is taken When estate de-

froni the devisee for the payment of the debts of the testator, all the
for'^debts^'^ot'i^'er

other devisees and legatees shall contribute their respective proportions devisees to con-

of the loss to the person from whom the estate is taken, so that the loss r! s. 62, §25.

shall fall equally on all the devisees and legatees according to the value ^ *^"^^- ^°'-

of the property received by each ; except as jDrovided in the following
section.

Sect. 30. If in such case the testator, by making a specific devise or unless a differ-

bequest, has virtually exempted any devisee or legatee from liability to tionTs^madeV
contribute with the others for the payment of the debts, or if by any other U'%^''^-

.

provisions in his will he has prescribed or requii'ed any appropriation of ' '
~' *

his estate for the payment of his debts different from that prescribed in

the preceding section, the estate shall be appropriated and applied in
conformity with the will.

Sect. 31. Nothing contained in the two preceding sections shall im- Whole estate u-

pair or in any way aifect the liability of the whole estate of the testator K.'s.'^62,§'^2r'

for the payment of his debts ; but the provisions in these sections shall

apply only to the marshaUing of the assets, as between those who hold
or claim under the will.

Sect. 32. When part of the estate of a testator descends to a child Child, &c.,omit-

or other descendant by reason of his having no provision made for him bie andlntit'ied

in the will, or when it descends to a posthumous child, such estate shall, ^g dev/s"''"*'°°'
for all the purposes of the three preceding sections, be considered as if k. s. 02, §"28.

it had been devised to such child or other descendant ; and he shall be
bound to contribute with the devisees and legatees, and entitled to
claim contribution from them, as before provided.

Sect. 33. When any person liable to contribute towards the dis- Caseofinsoi-

charge of such debt according to the proA^sions of the four preceding JsecJ&I^"^'
sections, is insolvent or unable to pay his just proportion thereof, the R. s. C2', §29.

others shall be severally liable for the loss occasioned by such insol-
vency, each one in proportion to the value of the property received by
liim from the estate of the deceased ; and if any person so liable dies
without having paid his proportion of such debt, his executors and ad-
ministrators shall be liable therefor, in like manner as if it had been his
proper debt, to the extent to which he would have been liable if living.
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Sect. 34. When part of the real estate of a testator descends to his
heirs, by reason of its not being devised or disposed of by his will, and
his personal estate is insufficient for the payment of his debts, the un-
devised real estate shall be first chargeable with the debts, in exoner-
ation as far as it will go of the real estate devised ; unless it appears
from the will that a different arrangement of his assets for the payment
of his debts was made by the testator ; in which case they shall be
applied for that purpose in conformity to the will.

Sect. 35. All cases arising under the preceding provisions of this

chapter, in Avhich devisees or legatees may be required to contribute to

make up the share of a child of the testator, or of the issue of a child,

or in which contribution is to be made among devisees, legatees, and
heirs, or any of them, may be decided in an action at law, when the
case is such as to allow of that course of proceeding ; or may be heard
and determined in the probate court, allowing an appeal to the su-

preme court of probate as in other cases ; or they may be originally

brought and finally determined in the suj^reme judicial court as a court
of equity.

Sect. 36. When the estate of one or more devisees under a will is

taken and assigned by the probate court for the dower of the widow
of the testator, or for the portion given to her by law in lieu of
dower, or is set out to her upon a judgment or decree of any other
court therefor, all the other devisees and legatees shall contribute their

respective proportions of the loss to the person fi-ora whom the estate

is so taken or set out, so as to make the loss fall equally upon all the
devisees and legatees in proportion to the value of property received
by them under the will ; but no devisee or legatee shall be held to con-
tribute who is exempted therefrom by the provisions of the will.

Sect. 37. All cases arising under the preceding section may be
decided in an action at law when the case is such as to allow of that
course of proceeding, or they may be originally brought and determined
in the supreme judicial court as a court of equity.

Sect. 38. No will shall be effectual to pass real or personal estate,

unless it has been duly proved and allowed in the probate court ; and
the probate of a will devising real estate shall be conclusive as to its

due execution, in like manner as of a will of personal estate.

TITLE IV.

[OF THE SETTLEMENT OF ESTATES OF DECEASED PERSONS,
TRUSTS, AND SPECIAL PROVISIONS RELATING TO

ESTATES, TRUSTS, AND GUARDIANSHIPS.]

Chapter 93.— Of Letters Testamentary and Proceedings on the Probate of

Wills.

Chapter 94.— Of Administration and the Distribution of Estates of Intestates.

Chapter 95.— Of Public Administrators.

Chapter 96.— Of Inventories, Allowances to Widows and Children, and Collec-

tion of the Effects of Deceased Persons.

Chapter 97.— Of the Payment of Debts and Legacies.
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Chapter 98.— Of the Accounts and Settlements of Executors and Adminis-

trators.

Chapter 99. — Of Insolvent Estates.

Chapter 100.— Of Trusts.

Chapter 101. — Special Provisions relating to Estates, Trusts, and Guardianships.

CHAPTER 93.

OF LETTERS TESTAMENTARY AND PROCEEDINGS ON THE PROBATE
OF WILLS.

Section
1. Letters testamentary to be issued.

2. Executor's bond.

3. wlicn he is residuary legatee.

4. not to discharge lien of creditors on real

estate, unless, &c.

5. Executor, when exempt from giving sure-

ties.

Section
6. Executor renouncing, or not named, &c.,

administration to be granted.
". Administration during minority of execu-

tor.

8. Bond of administrator with will annexed.
9. Executor of executor, &c.

Section 1. Wlien a will has been duly proved and allowed, the Letters testa-

probate court shall issue letters testamentary thereon to the executor 1^^^*^,''^
*° ^'^

named therein, if he is legally competent, and if he accepts the trust k. s^ 63, § i.

and gives bond to discharge the same ; otherwise the probate court *^ ^^^^' '^^^'

shall grant letters of administration on the estate as hereinafter pro-
vided.

Sect. 2. Every executor, before entering upon the execution of his Executor's

trust, shall give bond with sufficient surety or sureties in such sum as ij""s;63, §o.

the judge of the probate court shall order, payable to said judge and isso, loe.

his successor, with condition substantially as follows, (except as pro- sPick^'sle.

vided in chapter one hundred and one :) — '' Cmh. 207.

First. To make and return to the probate court, within three months, a true in-

ventory of all the real estate, and all the goods, chattels, rights, and credits, of the
testator, which are by law to be administered, and which shall have come to his pos-
session or knowledge :

Second. To administer according to law, and the will of the testator, all his goods,
chattels, rights, and credits, and the proceeds of all his real estate that may be sold for
the payment of his debts or legacies, which come to the possession of the executor, or
of any other person for him : and

Third. To render upon oath a just and true account of his administration, within
one year, and at any other times when required by said court.

When two or more persons are appointed executors, none shall inter-

meddle or act as such but those who give bond as before prescribed.
Sect. 3. If it appears to the judge, that the bond prescribed by the when he is

preceding section is not necessary for the protection of any person residuary lega-

interested in the estate, he may permit an executor who is residuary li^s'r, 88, §1.

legatee, instead of giving such bond, to give bond in a sum and with ci^hi^tss.
sureties to the satisfaction of the judge, with condition to pay all debts ~

f/:}y^
t^-

and legacies of the testator, and such sums as may be alloAved by the '''^'

probate court for necessai'ies to the widow or minor children ; and in
such case the executor shall not be required to return an inventory.

Sect. 4. The giving of the bond provided for in the preceding sec- nottodis-

tion, shall not discharge the lien on the real estate of the testator for crSrs^'on"^
the payment of his debts, except on such part as shall have been sold real estate, un-

by the executor to a purchaser in good faith and for a valuable con- 1|57',S"§2.
sideration; and all estate not so sold maybe taken on execution by any 3 Mass. 523,542.

creditor not otherwise satisfied, in like manner as if a bond had been
given in the other form.

Sect. 5. An executor shall be exempt fi'om giving a surety or sure- Executor, when
41 61
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1858, 72.
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K. S. 63, § 6.
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K. S. 63, § 8.

Executor of ex-
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R. S. 63, § 10.

ties on his bond, when the testator has ordered or requested such ex-

emption, or that no bond should be taken, or when all the persons

interested in the estate who are of full age and legal capacity, other

than creditors, certify to the court their consent thereto ; but not until

all creditors of the estate, and the guardian of any minor interested

therein, have been notified, and had opportunity to show cause against

the same : provided, that the judge may, at or after the granting of let-

ters testamentary, require bond with suflicient surety or sureties, if he

is of opinion that the same is required by a change in the situation or

circumstances of the executor, or for other sufficient cause.

Sect. 6. If a person appointed executor refuses to accept the trust,

or, after being duly cited for that purpose, neglects to appear and ac-

cept the same, or neglects for twenty days after probate of the will to

give bond as before prescribed, the probate court shall grant letters

testamentary to the other executors, if there are any capable and will-

ing to accept the trust ; and if there are none, or if, in any case, the

executors are dead, or none are named in the will, the court shall com-

mit administration of the estate, with the will annexed, to the widow
of the deceased, or to his next of kin, or to such other person as would
have been entitled thereto if the deceased had died intestate: provided,

that after the expiration of said twenty days, and before letters testa-

mentary or of administration with the will annexed are granted, the

court may grant letters testamentary to any person appointed executor

who shall give the bond prescribed by law.

Sect. 7. When a person appointed executor is at the time of prov-

ing the will under the age of twenty-one years, administration with the

will annexed may be granted during his minority, unless there is an-

other executor who accepts the trust, in which case the estate shall be

administered by such other executor until the minor arrives at full age,

when upon giving bond as before provided he may be admitted as joint

executor with the former.

Sect. 8. Whoever is appointed administrator with the will annexed,

shall, before entering on the execution of his trust, give bond to the

judge of the probate court in like manner and with like condition as is

required of an executor.

Sect. 9. The executor of an executor shall not, as such, administer

the estate of the first testator.

CHAPTER 94

OF ADMINISTRATION AND THE DISTRIBUTION OF ESTATES OF
INTESTATES.

administration.
Section

1. Administration, to whom granted.

2. Administrator's bond.

3. Original administration not to be granted

after twenty years.

4. except when property accrues, &c.

5. Administration revoked on proof of will.

SPECIAL administration.

6. Special administrator during suit, &c.

7. bond of.

8. powers and duties of.

9. Allowance to widow, &c., from income.

10. appeal not to prevent, &c.

Section
11. Expense of last sickness, &c.

12. Special administrator to cease to act, &c.,

on appointment of executor, &c.

13. not liable to creditors, &c.

EXECUTORS IN THEIR OWN WRONG.

14. Executors in their own wrong.
15. accountable to rightful executor, &c.

DISTRIBUTION.

16. Distribution of personal estate.

17. Advancements to issue not computed in

distribution to widow.
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ADMINISTKATION.

Section 1. Administration of the estate of an intestate shall be Administration,

granted to some one or more of the persons hereinafter mentioned ; and ed.^^""*
grant-

they shall be entitled thereto as follows :
— K- S- f>4, § 4.

First. His widow, or next of kin, or both, as the probate court shall 19 pick! 336.

deem fit ; and if they do not either take or renounce the administration, ^ S^®''- 1^-

they shall, if resident within the county, be cited by the court for that
^^'

jDurpose

:

Second. If the persons so entitled are incompetent, or evidently 4Cu8h. 412.

unsuitable for the discharge of the trust, or if they neglect without
sufficient cause for thirty days after the death of the intestate to take
administration of his estate, the probate court shall commit administra-

tion to one or more of the principal creditors, if there is any competent
and willing to undertake the trust:—

Third. If there is no such creditor, administration shall be granted
to such other person as the court shall deem fit: promded^

Fourth. That if the deceased was a married woman, administration
of her estate shall in all cases be granted to her husband, if competent
and willing to undertake the trust, unless by force of a marriage settle-

ment or otherwise she has made some testamentary disposition of her
separate estate, or some other provision, which renders it necessary or
proper to appoint some other person to administer her estate ; and

Fifth. If the deceased leaves no widow, husband, or next of kin, in R. s. 64, §4,

this state, administration shall be granted to a public administrator in ig3"*i42.

preference to creditors. 1853,' 419.

Sect. 2. Every administrator, before entering on the execution of his Admimstra-

trust, shall give bond, with sufficient sureties in such sum as the judge Rf's.64r§'5.

of the probate court shall order, payable to said judge and his succes- 1^**' i^^-

sors, with condition substantially as follows, (except as provided in chap-
ter one hundj-ed and one :)

—
First. To make and return into the probate court, within three months, a true in-

ventory of all the real estate, and all the goods, chattels, rights, and credits, of the
deceased, which have or shall come to his possession or knowledge

:

Second. To administer according to law all the goods, chattels, rights, and credits,

of the deceased, and the proceeds of all his real estate that may be sold for the pay-
ment of his debts, which shall at any time come to the possession of the administrator
or of any other person for him :

Third. To render upon oath a true account of his administration within one year,

and at any other times when required by the probate court

:

Fourth. To pay any balance remaining in his hands, upon the settlement of his

accounts, to such persons as the probate court shall direct

:

Fifth. To deliver the letters of administration into the probate court, in case any
will of the deceased is thereafter duly proved and allowed.

Sect. 3. Administration shall not be originally granted after the Administration

expiration of twenty years from the death of the testator or intestate, ed^after 'twenty

except in cases expressly authorized by law.
?^'«^"vt

Sect. 4. When administration has not been taken on the estate of 1844,115, §2.'

a person deceased intestate within twenty years after his decease, if g^"^|j- gg^v
2g_

thereafter any property real or personal accrues to said estate, or belong- except when
ing thereto first comes to the knowledge of any person interested therein,

^riX'^&c^'^'
original administration may be granted on such property at any time is48, 309, § 1.

within five years next after it so accrues or becomes known, but such
administration shall aftect no other property.

Sect. 5. If, after granting letters of administration as of an intestate revoked on

estate, a wnll of the person deceased is duly proved and allowed, the first r.°s.^&iV§ w-
administration shall be revoked; and the executor, or administrator
with the will annexed, may demand, collect, and sue for, all the goods,
chattels, rights, and credits, of the deceased, remaining unadministered.
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Special admiu-
istrator during
suit, &c.
R. S. 64, § 6.

21 Pick. 101.

22 Pick. 507.

bond of.

R. S. &4, § 7.

powers and
duties of.

R. S. 64, § 8.

1858, 122.

Allowance to
widow, &c.,
from income.
1859, 143, §§ 1,

2,3.

appeal not to
prevent, &c.
1859, 143, §§4,5.

Expense of last

sickness, &c.
1859, 143, § 0.

Special admin-
istrator to cease
to act, &c., on
appointment of
executor, &c.
R. S. 04, § 9.

not liable to
creditors, &c.
R. S. 64, § 10.

SPECIAL ADMINISTRATION^.

Sect. 6. When by reason of a suit concerning the proof of a will,

or from other cause, there is delay in granting letters testamentary
or of administration, the probate court may appoint a special admin-
istrator to collect and preserve the effects of the deceased ; and in case

of an appeal from the decree appointing such special administrator, he
shall nevertheless proceed in the execution of his duties until it is oth-

erwise ordered by the supreme court of probate.

Sect. 7. Every such administrator, before entering on the duties of

his trust, shall give bond, with sufficient surety or sureties in such sum
as the court shall order, payable to the judge and his successors, with
condition that he will make and return into the probate court within

three months, a true inventory of all the goods, chattels, rights, and cred-

its, of the deceased, which have or shall come to his possession or knowl-
edge, and that he will truly account on oath for all the goods, chattels,

debts, and effects, of the deceased, that shall be received by him as such

special administrator, whenever required by the probate court, and will

deliver the same to whoever shall be appointed executor or administra-

tor of the deceased, or to such other i^erson as shall be lawfully author-

ized to receive the same.

Sect. 8. He shall collect all the goods, chattels, and credits, of the

deceased, and preserve the same for the executor or administrator when
appointed, and for that purpose may commence and maintain suits ; and
may sell such perishable and other goods as the judge shall order to be
sold. If he is appointed by reason of a suit concerning the probate of a

will, or delay for any cause in granting letters testamentary, the judge
may authorize him to take charge of the real estate of the deceased

or any part thereof, and to collect the rents, make necessary repairs,

and do all other things which the judge may deem needful for the

preservation thereof, and as a charge thereon. He shall be allowed

such compensation for his services as the judge shall deem reasonable.

Sect. 9. Upon the petition of the widow or children, or either of

them, the probate court may, after notice to all parties interested, make
a reasonable allowance out of the income of the estate, real or personal,

in the hands of a special administrator appointed on account of the

pendency of a suit concerning the })robate of a will, as an advancement
for their support, not exceeding such portion of the income of ihe estate

as they would be entitled to whether the will is finally proved or not.

Sect. 10. An appeal from the decree concerning such allowance shall

not prevent the payment of the sum decreed, if the petitioner gives

bond to the special administrator, with sureties approved by the judge,

conditioned to repay the same, if the decree is reversed.

Sect. 11. A special administrator may, by leave of the probate court,

pay from the personal estate in his hands, the expenses of the last sick-

ness and funeral of the deceased.

Sect. V2. Upon granting letters testamentary or of administration,

the powers of the special administrator shall cease, and he shall forth-

with deliver to the executor or administrator all goods, chattels, money,

and effects, of the deceased, in his hands ; and the executor or adminis-

trator may be admitted to prosecute any suit commenced by the special

administrator, in like manner as an administrator de bonis non is author-

ized to prosecute a suit commenced by a former executor or administrator.

Sect. 13. Such special administrator shall not be liable to an action

by any creditor of the deceased ; and the time of limitation for all suits

against the estate shall begin to run after granting letters testamentary

or of administration in the usual form, in like manner as if such special

administration had not been granted.
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EXECUTORS IN THEIR OWN WRONG.

Sect. 14. "Whoever injuriously intermeddles with any goods or effects Executors in

of a deceased person without being thereto authorized by law, shall be wrou<^.^^

liable to the persons aggrieved, as an executor in his own wrong. k. s. w, § ii.

Sect. 15. Every executor in his own wrong shall be liable to the accouutaWe

rightful executor or administrator for the full value of the goods or
ecutor'*&c

^^

effects of the deceased taken by him, and for all damages caused by his K. s. w, §12.

acts to the estate of the deceased ; and he shall not be allowed to retain

or deduct any part of the goods or effects, except for such funeral ex-

penses or debts of the deceased or other charges actually paid by him as

the rightful executor or administrator might have been compelled to pay.

DISTRIBUTION.

Sect. 16. When a person dies possessed of personal estate, or any Distribution of

right or interest therein, not lawfully disposed of by will, it shall be r;""^)
estate.

applied and distributed as follows :
— i838, 145.

First. The widow and minor children shall be entitled to such parts J^s'aog s?
thereof as may be allowed to them imder the provisions of chapter 9 Met. 37.

• . •

•' ^ ^10 Met. 1?0.
ninety-six:

Second. The personal estate remaining after such allowance shall be 4 Met. 319.

applied to the payment of the debts of the deceased, with the charges

of his funeral and settling his estate :

Third. The residue shall be distributed among the same persons who 1852, 29.

would be entitled to the real estate by chapter ninety-one, and in the i^Me't.'^iw*!^'

same proportion as there prescribed, except as is herein provided

:

*> Cush. is'e.

Fourth. If the intestate was a married woman, her husband shall

be entitled to the whole of the residue

:

Fifth. If the intestate leaves a widow and issue, the widow shall be
entitled to one-third of the residue

:

Sixth, If there is no issue, the widow shall be entitled to the residue 1854, 406, §3.

to the amount of five thousand dollars, and to one-half the excess of such
residue above ten thousand dollars : and

Seventh. If there is no husband, widow, or kindred, of the intestate,

the whole shall escheat to the commonwealth.
Sect. 17. If the intestate leaves a widow and issue, and any of the Advancements

issue have received an advancement from the intestate in his lifetime, computedin
the value of such advancement shall not be taken into consideration in distribution to

computing the one-third part to be assigned to the widow ; but she shall r' g.^, § 2.

be entitled only to the third part of said residue after deducting the 1 ^^k. 161.

value of the advancement.

CHAPTER 95

OF PUBLIC ADMINISTRATORS.

Section
1. Public administrators to be appointed.
2. to administer on estates of persons dying

without heirs, <fec.

3. not when heir, &c., claims right, &o.
4. to be discharged when heir, &c., claims

right to administer, &c.
5. to surrender letters and account to suc-

cessor, &c., when.
6. to give bonds.

41*

Section

9.

10.

11.

Public administrators may give general

bond with conditions.

under such bond, to account annually,

and judge may require further sureties,

&c.

When limitation begins in such cases.

Public administrators may sell, &c., aa
other administrators.

may sell all real estate in certain cases.
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Section
12. Public administrators, balance in handa of,

to be deposited with state treasurer.

13. to render accounts annually ; suits on

bonds, &c.

14. Heirs, &c., may take administration after

property is paid into state treasury.

Sectiox
15. Treasurer to pay to such executor, &c.,

money belonging to estate.

10. Proceedings on death, &c., of public admin-
istrator.

17. Public administrators neglecting duties,

district-attorneys to prosecute, &c.

appointed
1839, 142, § 1

to administer
on estates of
persons dying
without heirs,

&c.
K. S. 64, § 4.

1839, 142, § 1.

1840, 40, §§1,2.

not when

right, &c.
R. S. f.4, § 4
1S53, 419.

to be dis-

1838, 142, §

:

to surrender
letters and ac-

count to succes

Public adminis- SECTION 1. The govemor, With the advice and consent of tlie conn-
trators to be

q[\^ shall appoint One or more suitable persons in each county to be

public administrators therein, who, with those now in office, shall hold

their offices during the pleasure of the executive.

Sect. 2. Such administrator shall within his county take out letters

of administration and faithfully administer upon the estate of any per-

son who dies intestate therein or elsewhere leaving property in such

county to be administered, and not leaving a known husband, widoAV, or

heir, in this state.

Sect. 3. Administration shall not be granted to a public administra-

heir, &c., claims tor wlieii the liusbaiid, widow, or any heir, of the deceased, in writing

claims the right of administration, or requests the appointment of some
other suitable person to the trust, if such husband, widoAV^, heir, or other

person, accepts the trust and gives the bond required.

Sect. 4. After granting letters of administration to a public admin-

berr,^fec',dairas
istrator, and before the final settlement of the estate, if the husband,

righVto'adniiu- widow, or any heir, of the deceased, in writing claims the right of ad-

k!s.'w!'§4- ministration or requests the ap]3ointment of some other suitable person

to the trust, the probate court shall grant letters of administration

accordingly. Upon the appointment of a successor and his giving the

bond required, the powers of the public administrator over the estate

shall cease.

Sect. 5. Every pubUc administrator shall deliver into the probate

court his letters of administration upon the estate of any person de-

sors, &c.,when. ceased, if a will of such person is thereafter proved and allowed.

1839, 142, §
2.' Upon the appointment of an executor or administrator as his successor

in any case, he shall surrender his letters of administration into the

probate court with an account upon oath of his doings therein ; and
upon a just settlement of his account, shall pay over and deliver to his

successor all sums of money remaining in his hands, and all property,

effects, and credits, of the deceased, not administered,

to give bonds. Sect. 6. Every public administrator shall give bond to the judge of

See'cii.~94,^§^2f'
^^^^ probate court, for the faithful performance of his duties, in like

manner as required of other administrators, with the further condition

to comply with the provisions of the preceding section,

may give gen- Sect. 7. Instead of a separate bond for each estate, he may give a
erai bond, with ofeneral bond for the faithful administration of all estates on which let-
conditions. c> „,.. . ini i i- it ^ • • ^ j.

1849, 123, §§ 2, 3. tcrs oi administration shall be granted to mm, as public aclmmistrator.
1850, 196. Such bond shall be given with sufficient surety or sureties in such sum

as the judge of the probate court shall order, payable to said judge and
his successors, with condition substantially as follows, (except as pro-

vided in chapter one hundred and one : )
—

to return an First. To make and return into the probate court, within three months from the
inventory with- time of granting to him as public administrator, letters of administration on the estate

of any person deceased, a true inventory of all the real estate, goods, chattels, rights,

and credits, of such person, which shall come to his possession or knowledge

:

Second. To administer according to law all goods, chattels, rights, and credits, of

every such person, and the proceeds of all his real estate that may be sold for payment
of his debts, which shall come to the possession of said administrator, or any person

for him :

Third. To render upon oath a true account of his admmistration of every such

estate Avithin one year from the date of his letters of administration thereon, and at

least once in each year until the trust is fulfilled ; and at any other times when required

by the probate court

:

in tliree

months.

to administer
according to

law.

to render ac-

count in one
year, and an-
nually at least,
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Fourth. To pay the balance of every such estate, remaining in his hands upon the Public adminis-

settlement of his accounts, to such persons as the probate court shall direct ; and, trator to pay

when such estate has been fully administered, to deposit the whole amount remaining
5J[^ij^[fg"*'^

™
in his hands with the treasurer of the commonwealth :

Fifth. To deliver the letters of administration on the estate of any person into the to return let-

probate court, in case a will of such person is thereafter proved and allowed ; and,
^j'^j'j^^

?','"??"'?-

upon the appointment of a successor as administrator of any estate, to surrender his proved or suc-^
letters of administration into said court, with an account under oath of his doings cesssor ap-

therein, and upon a just settlement of his account, to pay over and deliver to his sue- pointed,

cessor all sums of money remaining in his hands, and ^1 property, effects, and credits,

of the deceased, not admmistered.

Sect. 8. Every public administrator who has given such general Administrators

bond shall, at the probate court first held in his county after the first day of bomi^ to"ae-

Januarv in each year, render an account under oath of all balances of «'unt annually,

estates then remaining m his hands ; and the judge may at any time require uu-tiicr

require additional sureties to be furnished upon the bond, or a new bond
f^Jy^^,!' f^

to be given.

Sect. 9. All periods of time which bylaw begin to run in other When limita-

cases from the time of giving bond by the administrator, shall when such such ''ease's!

"^

general bond is given, begin to run, as to each estate, fi-om the date of is^a. 123, § 3.

letters of administration.

Sect. 10. Public administrators may be licensed to sell real estate Public adminis-

for the payment of debts, and shall administer estates and render their 11,^11 ™he/s1

accounts, in the same manner as other administrators, except as herein J^?*' ^tr ^t^'^•
, .

' ., , ^ iMy, i:i;j, §§ 2, 3.

otherwise provided.

Sect. 11. After three years from the date of letters of administra- may sell aU

tion to a public administrator, he may sell the .real estate, although not certidu cales!

necessary for the payment of debts, upon obtaining a license from the i«39> h-j § 4.

probate court if it appears to the judge to be for the interest of all

concerned. In such case he shall take the oath, give the bond, and
otherwise proceed, as required of administrators licensed to sell real es-

tate more than is necessary for the payment of debts.

Sect. 12. When an estate has been fully administered by a public balance in

administrator, and the debts paid according to law, he shall deposit the deposited with"

balance of such estate remaining in his hands with the treasurer of the state treasurer.

commonwealth ; who shall receive and hold it for the benefit of those '
~' ^*

''
•

who may have lawful claims thereon.

Sect. 13. The probate courts shall require pubhc administrators in to render ac-

their respective counties to render an account of their proceedings fyrsuits'on*'^

under any letters of administration, at least once in each year until the bonds, &c.

trust has been fulfilled. And Avhen upon a final settlement of any '
' "' ^^ '

"

estate it appears that moneys remain in the hands of such administrator,

which by law should have been deposited with the treasurer of the

commonwealth, the court shall certify that fiict and a statement of the
amount so withheld to said treasurer, who, unless such deposit is made
within one month after the receipt of such notice, shall cause the
probate bond of the administrator to be prosecuted for the recovery
thereof.

Sect. 14. If at any time within six years after such deposit is made Heirs, &c., may
with the treasurer, any person applies to the probate court which trafion afte'r

granted said letters of administration, and makes it appear that he is property is

legally entitled by the will of the deceased or otherwise to the adminis- freasuTy.
^***®

tratiou of said estate, the court shall grant administration thereof, or i839, 142, §6.

upon probate of such will, shall grant letters testamentary to such ap-
plicant, or at his request to some other suitable person : provided^ that
before granting such administration, the court shall order personal
notice of the application to be served at least fourteen days before the
hearing, upon a public administrator of the county, who shall appear in

behalf of the commonwealth; and either party may appeal from any
decree therein.
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Treasurer to
pay to Buch
executor, &c.,
money belong-
ing to estate,

&c.
ia39, 142, § 6.

Proceedings on
death, &c., of
public adminis-
trator.

I&i9, 123, § 1.

Public adminis-
trators, neglect-
ing' duties dis-
trict-attorneys
to prosecute,
&c.
18-16, 211.

Sect. 15, After the exj^iration of thirty days from the appointment
of an executor or administrator as j^rovided in the preceding section, if

no appeal is claimed by any person interested, the treasurer shall pay
over to such executor or administrator all money deposited in the state

treasury to the credit of such estate, to be administered in like manner
as the estates of other deceased persons.

Sect. 16. Upon the death, resignation, or removal, of a public admin-
istrator, the probate court shall issue a warrant to some other public
administrator in the same county on his application therefor, requiring
him to examine the accounts of such late public administrator, touching
the estates on which he has taken out letters of administration, and to

return into the probate court a statement of all such estates, not fully

administered, and of the balance of each estate remaining in his hands
at the time of his death, resignation, or removal. And thereupon the
court shall issue to the public administrator making the return, upon his

giving the requisite bond, letters of administration upon such of said

estates as are not already administered, although the personal estate

remaining may not amount to twenty dollars.

Sect. 17. When a public administrator neglects to return an inven-
tory, settle an account, or perform any other duty incumbent on him, in

relation to any estate, and there appears to be no heir entitled thereto,

the district-attorney for the district within which the administrator
received his letters, shall, in behalf of the commonwealth, prosecute all

suits and do all acts necessary and proper to insure a prompt and faith-

ful administration of the estate, and the payment of the proceeds thereof
into the treasury.

CHAPTEE 96.

OF INVENTOmES, ALLOWANCES TO WIDOWS AND CHILDREN, AND
COLLECTION OF THE EFFECTS OF DECEASED PERSONS.

ixventories.
Section

1. Inventory to be returned within three

months, except, &c.

2. Appraisers, how appointed and sworn.
3. Justice's order to appraisers.

ALLOWANCES TO WIDOWS AND CHILDREN.

4. Apparel, &c., of widows, &c.

6. Necessaries, &c., allowed to widow, &c.,

not assets.

COLLECTION OF THE EFFECTS, &C.

6. Persons suspected of concealing effects

may be examined on oath.

Section
7. When personal estate is insufficient, real

estate may be sold, &c.

8. Proceeds of sale to be assets, &c.
9. Mortgage of real estate to be considered

personal assets.

10. In case of redemption, executor, &c., to re-

lease ; meantime to hold in trust, &c.

11. Lands, taken on execution by executor,

&c.,to be considered personal assets.

12. Real estate held in mortgage, &c., by ex-

ecutor, &c., may be sold, &c.

13. may be sold after foreclosure upon ob-
taining license.

14. if not so sold, how distributed.

Inventory to be
returned within
three months,
except, &c.
R. S. 65, § 1.

1857, 88.

Appraisers,

rN"VENTORIES.

Section 1. Every executor and administrator shall within three

months after his appointment, make and return upon oath into the pro-

bate court, a true inventory of the real estate, and all the goods, chattels,

rights, and credits, of the deceased, which are by law to be administered,

and which shall have come to his possession or knowledge ; except that

an executor who gives bond to pay all the debts and legacies and the

allowance to the widow and minor children as provided in chapter

ninety-thi-ee, need not return an inventory.

Sect. 2. The estate and effects comprised in the inventory shall be
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appraised in any connty by three suitable disinterested persons appointed how appointed

by the probate court; or any disinterested justice of the peace may i".'s!o5',™2.

appoint such appraisers of any part of the estate which may be in his

county. The appraisers shall be sworn to the faithful discharge of their

duties.

Sect, 3. When appraisers are appointed by a justice of the peace, he justice's order

shall issue an order to them, in substance as follows:

—

H.'slos^la!^"

, ss.

To of , in said county. You are hereby appointed to appraise,

on oath, the estate and effects of , late of , deceased, which may
be in said county. AVhen you have performed that service, you will deliver this order,

and your doings in pursuance thereof, to ,
(executor or administrator, as

the case may be) of said deceased, that he may return the same to the probate court

for the county of . Given under my hand, this day of , in

the year , Justice of the Peace.

ALLOWANCES TO WIDOWS AND CHILDREN.

Sect. 4. The articles of apparel and ornament of the widow and Apparel, &c., of

minor children of a deceased person, shall belong to them respectively. "^^^"T-ts,'!*!.

Sect. 5. Such parts of the personal estate of a person deceased as Necessaries,

the probate court, having regard to all the circumstances of the case, ^ij'owl^&e*;^
*°

may allow as necessaries to his widow, for herself and family under her R- s. co, § i6.

care, or if there is no widow, to his minor children, not exceeding lifty 1^40' 15. '

dollars to any child ; and also such provisions and other articles as are j<^
i'''^^-

^?^-

necessary for the reasonable sustenance of his family, and the use of his c. cush. 20.'

house and the furniture therein, for forty days after his death, shall .^o^y'sol;

not be taken as assets for the payment of debts, legacies, or charges of 5 Gray, 24..

administration.
"^^

•
'S

•

collection of the effects, &c.

Sect. 6. Upon complaint made to the probate court by an executor. Persons sus-

adniiuistr.ator, heir, legatee, creditor, or other person, interested in the ewiHuo^eftt^ts

estate of a person deceased, against any one suspected of having fraudu- may be exam-

lently received, concealed, embezzled, or conveyed away, any money, issr, ri,§'2.

'

goods, effects, or other estate, real or personal, of the deceased, the court
i^ji^sTV"'^'

may cite such suspected person, though he is executor or administrator, 7 Pick.'^r'

to appear and be examined on oath, upon the matter of the complaint. i-Z'Met.^^o.

If the person so cited refuses to appear and submit to examination, or 4 Cush. 4C.

to answer such interrogatories as are lawfully propounded to him, the

court may commit him to the jail, there to remain in close custody until

he submits to the order of the court. The interrogatories and answers
shall be in writing, signed by the party examined, and filed in the pro-

bate court.

Sect. 7. When the goods and chattels, rights and credits, in the when personal

hands of an executor or administrator, are not sufficient to pay the debts
eiY-nf^reaTcstMe

of the deceased, with the charges of administration, his real estate, or as may be sold, &c.

much thereof as may be necessary, shall be sold for that purpose by the 7^Met.45l.

executor or administrator, upon obtaining a license therefor in the man- ' Gray, i69.

ner provided in chapter one hundred and two.
Sect. 8. The proceeds of real estate so sold shall be considered as Proceeds of sale

assets in the hands of the executor or administrator in like manner as if ^^
*^"®^*'*®'

the same had originally been part of the goods and chattels of the K-S. ds, §9.

deceased ; and the executor or administrator, and the sureties in his

administration bond, shall be accountable and chargeable therefoi-.

Sect. 9. When a mortgagee of real estate, or an assignee of such Mortprag-cof
1 !}^ci,i^i^(i

mortgagee, dies without having foreclosed the right of redemjition, the ^^Videmi^per-^

'

'

mortgaged premises and the debt secured thereby shall be considered >'>nai assets.

as personal assets in the hands of his executor or administrator, and jfi' jiiiss! is?*

shall be administered and accounted for as such ; and if the mortgagee 'O ^let. 337.

62
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8 Cush. 225.

11 Cush. 150-

3 Gray, 302, 504.

In case of re-

demption, ex-
ecutor, &c., to
release ; mean-
time to hold ia
trust, &c.
K. S. 65, § 12.

4 Mass. 598.

Lands taken on
execution by
executor, &c.,
considered per-
sonal assets.

R. S. 65, § 13.

6 Greenl. 133.

4 Mass. 598.

Real estate held
in mortgage,
&c., by execu-
tor, &c., may be
sold, &c.
1849, 47, § 1.

1 Pick. 81.

13 Met. 120.

may be sold
after foreclo-
sure, upon ob-
taining license.

R. S. 65, § 14.

1849, 47, §§ 1, 2.

if not so sold,
how distrib-

uted.
R. 8. 65, § 15.

8 Cush. 225.

3 Gray, 504.

or assignee has not in his lifetime obtained possession of the mortgaged
premises, his executor or administrator may take possession thereof, by
open and peaceable entry or by action, in like manner as the deceased
might have done if living.

Sect. 10. Upon the redemption of such mortgage, the money paid
thereon shall be received by the executor or administrator, and he shall

tliereupon release and discharge the mortgage ; and until such redemp-
tion the executor or administrator, if possession has been taken cither

by himself or the deceased, shall be seised of the mortgaged ])rcmises,

in trust for the persons who would be entitled to the money if the
premises had been redeemed.

Sect. 11. When an executor or administrator recovers judgment for

a debt due to the deceased, and levies the execution on real estate, he
shall be seised of such real estate in trust for the persons who would
have been entitled to the money, if the judgment had been satisfied in

money ; and the estate so taken on execution shall be considered as per-

sonal assets in his hands ; and if redeemed, the money shall be received
•by the executor or administrator, who shall thereupon release the estate.

Sect. 12. Real estate held by an executor or adminivStrator in mort-
gage, or taken on execution by him, may be sold, subject to the right of
redemption, at any time before the right of redemption is foreclosed, in
the same manner as personal estate of a person deceased.

Sect. 13. Real estate held by an executor or administrator in mort-
gage, or taken on execution by him, may, after the right of redemption
is foreclosed, be sold for the payment of debts, legacies, and charges of
administration, in the same manner as real estate of which the deceased
died seised, upon obtaining a license therefor in the manner j^rovided in

chapter one hundred and two.

Sect. 14. If land so held by an executor or administrator in mort-
gage or on execution, is not redeemed or sold as before provided, it shall

be assigned and distributed to the same persons, and in the same pro-
portions, as if it had been part of the personal estate of the deceased.
If ui)on such distribution the estate comes to two or more persons, the
probate court may cause partition thereof to be made between them, in

like manner as if it had been real estate held by the deceased in his

lifetime.

CHAPTER 97.

OF THE PAYMENT OF DEBTS AND LEGACIES.

Section
1. PubUc notice to be given of taking admin-

istration.

2. perpetuating evidence of.

3. when omitted by accident, &c., and when
evidence is not perpetuated.

4. Liability for damage.
6. Limitation of actions by creditors.

6. when assets are received after two
years.

7. When action fails from defect in form, new
action may be commenced.

8. Proceedings when right of action accrues

after two years.

9, 10, 11. Further proceedings in such case.

12. Administrator de bonis noil liable to actions

for two years.

13. to give notice of appointment.
14. to be further liable in case new assets are

received.

15. Action against heirs, &c., not barred.

Section
16

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

No action against executor, &c., within one
year, except, &c.

Executors, &c., not liable for deficiency of
assets, in case, &c.

on proving such payments, to be dis-

charged.

may represent estate insolvent.

If assets are exhausted in paying preferred

debts, action against executor barred.

When executor, &c., may demand security

from legatee or next of kin to refund.

Legatee may sue.

Annuity given by will, when payable.

Apportionment of annuity in certain cases.

Executors, &c., liable in case of unneces'

sary delay, &c.
Claims of executors, &c., may be submitted
to arbitration.

decided by court or jury on appeal.

Estate of deceased joint debtor, Liable.
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Sectiox 1. Every executor and administrator, witliin three months Public notice to

after giving bond for the discharge of his trust, shall cause notice of his t'akmp^adminis-

appointment to be posted in two or more public places in the city or ^'''**^^'*1-.

town in which the deceased last dwelt ; or he may be required by the ' ' ' ^
'

probate court to give notice by publishing in some newspaper, or in

such other manner as the court, taking into consideration the business

of the deceased and the circumstances of his estate, shall direct.

Sect. 2. An affidavit of the executor or administrator, or of the perpetuating

person employed by him to give such notice, being made before the K.*s!o(il'§'2!

judge or a justice of the peace, and filed and recorded with a copy of the is^s, 132.

notice in the probate office, within one year after giving bond as afore-

said, or at any time afterwards by permission of the court upon petition

of the executor or administrator and satisfactory evidence furnished

that the notice was given as ordered, shall be admitted as evidence of

the time, place, and manner, in which the notice was given.

Sect. 3. If, by accident or mistake, notice is not given, or the evi- when omitted

dence thereof fails to be perpetuated as provided in the preceding &e.?and"vh'en

sections, the probate court may, on the petition of the executor or evidence is not

adniinistrator, order such notice to be given at any time afterwards; in K!'^sfo6?§^25.

which case, the periods of time which are herein limited for the com-
mencement of actions against executors and administrators and for

other j^urposes, and which begin to run from the date of the adminis-

tration bond, shall begin to run respectively from the time of jDassing

such order.

Sect. 4. No order under the preceding section shall exempt the Liability for

executor or administrator, and his sureties, from any liability for dam- k^"s^|oJ § 20.

ages incurred by reason of the omission to give notice within three

months.
Sect. 5. No executor or administrator, after having given notice Limitation of

of his appointment as provided in section one, shall be held to answer ft*ors"^
^

'^

to the suit of any creditor of the deceased, unless it is commenced
j^-

f • ^„^' | •^•

within two years from the time of his giving bond as aforesaid, except c cush. 2.35.*

in the cases hereinafter mentioned. ~ r^5*^' ?ri'

Sect. o. When assets come to the hands of an executor or admin- when assets

istrator after the expix-ation of two years, he shall account for and apply '^^e received
•

V '

^ ^ ^
jifc' fittGr two vOtirs

the same in like manner as if they had been received within that time, k. s. 00, §4.

and shall be liable to an action at law, or to any suit or process in the
s'^^'g^^'sol

^'

probate court, on account of such new assets, by or for the benefit of
any creditor, in like manner as if the assets had been received within

the two years, if such action or proceeding is commenced within one
year after the creditor has notice of the receipt of such new assets, and
not more than two years after the same is actually received.

Sect. 7. If an action comnienced against an executor or adminis- When action

trator before the expiration of the two years limited in this chapter, fn form"new^'^*
fails of a sufficient service or return by an unavoidable accident ; or if action may be

the writ in such action is abated or defeated in consequence of a defect Sris?!'! 1.

in the form of the writ, or of a mistake in the form of the proceeding

;

or if, after a verdict for the plaintiff, the judgment is arrested ; or, if a
judgment for the plaintiff is reversed on a writ of error, the plaintiff

may commence a new action for the same cause at any time within one
year after the abatement or other determination of the original suit, or
after the reversal of the judgment therein.

Sect. 8. A creditor of the deceased, whose right of action does not Proceedings

accrue within two years after the giving of the administration bond,
a^tio"n^ifcruef

may present his claim to the probate court at any time before the after two years.

estate is fully administered; and if, on examination thereof, it appears
*^-^-^^'§^-

to the court that the same is justly due from the estate, he shall order
the executor or administrator to retain in his hands sufficient to satisfy

the same. But if a person interested in the estate offers to give bond
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Further pro-
ceedings iu
such case.

K. S. 66, § 6.

Same subject.

K. S. m, § 7.

Same subject.

K. S. 60, § S.

1852, 312.

Administrator
de bonis nan
liable to actions
for two years.
R. S. 66, §§ 20,

21, 22.

1852, 294, § 2.

to give notice
of appointment.
K. S. 66, § 23.

to be further
liable, in case
new assets are
received.
R. S. 60, § 24.

Action against
heirs, &c., not
barred.
R. S. 66, § 9.

No action
against execu-
tor, &c., within
one year, ex-
cept, &c.
R. S. 66, § 10.

1 Met. 33.?.

4 Gray, 514.

Executors, &c.,
not liable for

deficiency of as-

sets, in case,

&c.
R. S. 66, § 11.

1 Gray, 169.

on proving
such payments,
to be discliarg-
ed.
R. S. 66, § 12.

I Met. 333.

9 Met. 180.

II Met. 238.

may repre-

to the alleged creditor with sufficient surety or sureties for the pay-
ment of the demand in case the same is proved to be due, the court

may order such bond to be taken, instead of requiring assets to be re-

tained as aforesaid.

Sect. 9. The decision of the probate court upon the claim of such
creditor shall not be conclusive against the executor or administrator,

or other person interested to oppose the allowance thereof ; and they

shall not be compelled to pay the same, unless it is proved to be due
in an action commenced by the claimant within one year after the

same becomes payable.

Sect. 10. The action shall be brought against the executor or

administrator, if he has been required to retain assets therefor ; other-

wise, upon the bond given by the persons interested in the estate.

Sect. 11. If the action is brought on the bond, the plaintiff" shall

set forth his original cause of action against the deceased, in like man-
ner as would be required in a declaration for the same demand against

executors or administrators, and may allege the non-payment thereof

as a breach of the condition of the bond ; and the defendant may
answer any matter of defence that would be available in law against

the demand if prosecuted in the usual manner against the executor or

administrator.

Sect. 12. When an executor or administrator dies, resigns, or is re-

moved, without having fully administered the estate of the deceased,

and a new administrator is appointed, such new administrator shall be
liable to the actions of creditors for two years after he has given bond
for the discharge of his trust, unless the same were barred prior to the

termination of the previous administration.

Sect. 13. The new administrator shall give notice of his appoint-

ment in the manner prescribed in this chapter with respect to an origi-

nal administrator ; and if he fails so to do he shall have no benefit of

the limitations herein provided.

Sect. 14. When assets come to the hands of such new administra-

tor after the time above limited for the commencement of actions against

him, he shall account for the same, and shall be liable to an action at

law, and to any suit or process in the jjrobate court, on account of such

new assets, by or in behalf of any creditor, in like manner as is provided

in this chapter with respect to an original executor or administrator.

Sect. 15. Nothing herein contained shall prevent or bar the action

of any creditor against the heirs, next of kin, devisees, or legatees, of
the deceased, as provided in chapter one hundred and one.

Sect. 16. No executor or administrator shall be held to answer to

the suit of a creditor of the deceased, if commenced within one year

after bis giving bond for the discharge of his trust, unless it is for the

recovery of a demand that would not be aifected by the insolvency of

the estate, or unless it is brought after the estate has been represented

insolvent, for the purpose of ascertaining a contested claim.

Sect. 17. If an executor or administrator who has given notice of

his appointment as prescribed in this chapter, does not within one year

thereafter have notice of demands against the estate of the deceased

which will authorize him to represent it insolvent, he may after the ex-

piration of said year proceed to pay the debts due from the estate ; and
he shall not be personally liable to any creditor in consequence of any
such payments made before notice of his demand.

Sect. 18. If an executor or administrator pays away in manner
aforesaid the whole of the estate and efl'ects of the deceased, before

notice of the demand of any other creditor, he shall not be required in

consequence of such notice to represent the estate insolvent, but in an

action against him he shall be discharged upon proving such pajTnents.

Sect. 19. If an executor or administrator pays away in manner
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aforesaid so much of the estate and effects of the deceased that the re- sent estate in-

mainder is insufficient to satisfy a demand of which he afterwards has r. s!'ti6, § 13.

notice, lie shall be Uable to pay on such last mentioned demand only so

much as may then remain. If there are two or more such demands
exhibited, which together exceed the amount of assets remaining in his

hands, he may represent the estate insolvent, and shall divide and pay

over what remains in his hands among such creditors as pi'ove their

debts under the commission of insolvency, pursuant to such decree as

the probate court shall make in that behalf; but the creditors of the

deceased who have been previously paid shall not be liable to refund

any part of the amount received by them.

Sect. 20. If it appears upon the settlement of the admhiistration if assets are ex-

account in the probate court, that the whole estate and eflects which in^preferred^

have come to the hands of the executor or administrator have been
aJ;^iQ'gtf!g'^,.

exhausted in paying the charges of administration, the allowance to the tor barred.

widow or minor children of the deceased, and the charges of his last i84f " [5'' ^
^**

sickness and funeral, or any other debts or claims entitled by law to a 9 Met. 180.

preference over the common creditors of the deceased, such settlement 7 qj-I^I xea!

shall be a sufficient bar to any action brought against the executor or

administrator by a creditor who is not entitled to such preference, al-

though the estate has not been represented insolvent.

Sect. 21. When an executor or administrator, within two years after when execu-

having given bond for the discharge of his trust, is required by a legatee
(,emand's"cu-

or next of kin to make payment, in whole or in jiart of his legacy or rity from lega-

distributive share, the probate court may require that the legatee or kin^toTeiund.

next of kin shall first give bond to the executor or administrator, with k. s. 06, § 15.

surety or sureties to be appi-oved by the judge, conditioned to refund

the amount so to be paid, or as much thereof as may be necessary to

satisfy any demands that may be afterwards recovered against the

estate of the deceased, and to indemnify the executor or administrator

against all loss and damage on account of such payment.

Sect. 22. Every legatee may recover his legacy in an action at com- Legatee may

mon law ; and nothing contained in this chapter shall bar an action k.'^s. oe, § le.

brought at any time against an executor, or an administrator Avith the
r^fet^glo^'

will annexed, for the recovery of any legacy, annuity, or bequest. 5 Gray, 67."

Sect. 23. When by a last will and testament, or an instrument in Annuity given

the nature thereof, an annuity, or the use, rent, income, or interest, of paylbie.^^^'^

any property, real or personal, or the income of any fund is given to, or isis, 316, §1.

in trust for the benefit of, a person for life, or until the happening of a

contingent event, he shall be entitled to demand, receive, have, and en-

joy, the same, from and after the decease of the testator, unless it is

otherwise provided in such will or instrument ; or unless the same is

required for the payment of debts and other allowances having legal

preference out of the estate.

Sect. 24. If a person entitled to such annuity, rent, interest or Apportionment

income, dies, or if such contingent event happens at any intermediate certafu ca^sea

time before the termination of a year from the time Avhen the whole of i^^> ^lo, § 2.

the annual amount for the preceding year has become due, such annuity,

rent, interest, or income, for the then current year, shall be apportioned,

and he or his representatives shall be entitled to receive a proportional

part thereof, unless it is otherwise provided in such will or instrument

;

but no suit shall be brouajht as::^inst an executor for the recovery of such
annuity or mterest, until the expiration of one year after he has assumed
his trust by giving bonds.

Sect. 25. If an executor or administrator unreasonably delays to Executors, &c.,

raise money by collecting the debts and effiicts of the deceased, or sell- Ijnneceg'^gary^

°^

ing the real estate if necessary, and he can obtain a license therefor, or
i^^^'^'.^^jiy

neglects to pay what he has in his hands; and in consequence of such " ' •
'

delay or neglect the estate of the deceased is taken on execution by any
42
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Claims of exec-
utors, &c.,
may be sub-
mitted to arbi-

tration.

R. S. 66, § 18.

9 Met. 239.

decided by
court or jury,
on appeal.
K. S. 66, § 19.

Estate of de-
ceased joint
debtor, liable.

R. S. 66, § 27.

2 Mass. 572.

4 Met. 544.

11 Gush. 152.

of his creditors, it shall be deemed unfaithful administration, and he

shall be liable in an action on his administration bond for all damages
occasioned thereby.

Sect. 26. If a debt claimed by an executor or admin istrat^or as due

to him from the deceased, is disputed by any person interested in the

estate, the claimant shall file in the probate [court] a statement of his

claim in writing, setting forth distinctly and fully the nature and
grounds thereof; and the same may then be submitted under an order

of the court to one or more arbitrators, to be agreed on by the claimant

and the party objecting. The court shall have like power to discharge

the rule by which the claim is referred, and to reject and disallow the

award, or to recommit it to the arbitrators, as might be exercised by the

courts of common law with regard to cases referred by a rule of those

courts. The award of such arbitrators if accepted by the probate court

shall be final and conclusive.

Sect. 27. If parties do not agi-ee in the appointment of arbitrators,

or if the award is not confirmed by the probate court, the judge shall

decide on the claim, upon such evidence as shall be adduced before him.

On ajjpeal to the supreme court of probate, either party or the court

may have the claim submitted to a jury, and thereupon an issue shall be

made up, under the direction of the court, and tried by a juiy as other

issues in civil actions are tried ; and the verdict thereon, being duly

allowed and recorded, shall be conclusive.

Sect. 28. When two or more persons are indebted in a joint con-

tract, or upon a judgment founded on such contract, and either of them
dies, his estate shall be liable therefor as if the contract had been joint

and several, or as if the judgment had been against himself alone.

CHAPTER 98.

OF THE ACCOUNTS AND SETTLEMENTS OF EXECUTORS AND
ADMINISTRATORS.

Section
1. Personal estate, how accounted for.

2. Executors, &c., to be charged for increase

and allowed for decrease.

Probate court may order sale.

may license sale of outstanding claims

which cannot be collected without delay.

Executors, &c., may transfer mortgages,

&c.
not chargeable with bad debts,

chargeable with certain eflfects not inven-

toried.

3.

4.

Section
8. Executors chargeable with income of real

estate, if received.

9. to render account within one year, and
further accounts, &c.

10. allowances to, for sei*vices, &c.

11. how Liable for not rendering accounts.

12. Accounts settled, in what cases to be

opened.

13. Costs recovered against executor, &c., how
paid and allowed.

Personal estate
how accounted
for.

R. S. 67, § 1.

Executors, &c.,
to be charged
for increase,
and allowed for
decrease.

R. S. 67, § 2.

Probate court
may order sale.

R. S. 67, § 3.

Section 1. Executors and administrators shall account for the per-

sonal estate at its appraisal, except as hereinafter provided.

Sect. 2. They shall make no profit by the increase, and sustain no

loss by the decrease or destruction without their lault, of any part of

the estate ; if they sell any of the personal estate for more than the

appraised value, they shall account for the excess ; and if they sell any
for less than the appraised value, they shall be allowed for the loss, if it

appears to the probate court that the sale was expedient and for the

interest of all concerned in the estate.

Sect. 3. The probate court, on application made by the executor,

administrator, or any person interested in the estate, after the return of

the inventory, may order any part or all of the personal estate to be
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sold by public auction or private sale, as shall be deemed most for the

interest of all concerned ; and the executor or administrator shall account

therefor at the price for which it sells.

Sect. 4. The probate court upon petition of the executor or admin- Probate court

istrator, and after such notice thereof to the parties interested as the ^i?Jof*out-'^

court may order, and a hearing thereon, may for the purpose of closing
g[jJ|J^^"f^,^igjj

the settlement of an estate, license the executor or administrator to sell caimot'be coi-

and assign any outstanding debts, claims, and assets, which cannot be
delay'!

^*^'^°"*

collected, received, or determined, without inconvenient delay. The issi, 136, § i.

sale shall be conducted in such manner as the court, having regard as

far as it may be thought advisable or prudent to the law in relation to

sales of real estate by executors and administrators, shall order.

Sect. 5. Nothing in the preceding section shall deprive executors Executors, &c.,

and administrators of the right to transfer at pleasure deeds of mort- mortgag'e^8?&c.

gage, and the real estate conveyed, and the debts secured, thereby,
J^^'^^-'.j

either before or after possession taken for foreclosure; and all such ipick. si.

'

transfers heretofore made, and all titles to real estate held under such ^^ ^^*- ^^s.

transfers, are ratified and confirmed.

Sect. 6. No executor or administrator shall be accountable for not charge-

debts inventoried as due to the deceased, if it appears to the probate debtsT"'^
^^^

court that they remain uncollected without his fault. K- s. 67,§4.

Sect. 7. Every executor and administrator shall be chargeable in chargeable

his account, with all goods, chattels, rights, and credits of the deceased, ftcts not inven-

which come to his hands and which are by law to be administered, al- ^™*^-
^

.

though they are not included in the inventory; also with ail proceeds 7 Mass. 35. .

of real estate sold for the payment of debts or legacies, and with all
J Hck!i'56*°'

interest, profit, and income, that come to his hands from the personal

estate of the deceased.

Sect. 8. If the real estate has been used or occupied by the execu- with income

tor or administrator, he shall account for the income thereof, as ordered received!

bv the probate court with the assent of the executor or administrator R- S- 67, § 6..'i^ .. -, f
-. • o (jrreenl. .30/.

and of sucii other parties interested as are present at the rendering lo Mass. 280.

of the account. If the parties do not agree on the sum to be allowed,
gQi-^y'^g^ag,

it shall be determined by three disinterested persons to be appointed

by the probate court, whose award being accepted by the court shall

be final.

Sect. 9. Every executor and administrator shall, within one year counrwitMa*^

after ffivinfic bond for the discharge of his trust, render upon oath his one year, and

first account of administration ; and such further accounts from time to counts, &c.

time as may be necessary or convenient, or as the probate court may
fpf^k.'^igg^"

require, until the estate is wholly settled ; and he may be examined on c Met. 553.

oath before the court upon any matters relating to his accounts. §5'^;^ 7
'

'

Sect. 10. Executors and administrators shall be allowed their rea- allowances to

sonable expenses incurred in the execution of their respective trusts,
^i)^^^^m^l\^^'

and shall have such compensation for their services as the court in which
their accounts are settled considers just and reasonable.

Sect. 11. When an executor or administrator, after being duly cited how liable^

by the probate court, neglects to render an account of his administra- i^g accounts,

tion, his bond may be put in suit as provided in chapter one hundred
^gf^^'^y

^*

and one ; and if he persists in such neglect, judgment shall be rendered

against him, and he shall be liable in like manner and to the same
extent as an executor in his own wrong.

Sect. 12. When an account is settled in the absence of any person Accounts set-

adversely interested, and without notice to him, the account may be clfst'sTo^e''*

opened, on his application at any time within six months thereafter ; "^^^^"^^^ ,
j^

and upon the settlement of any account by an executor or administra- 3 F-oster, 225!

tor, all his former accounts may be so far opened as to correct any mis-
of/p^ck.^sio.

take or error therein ; except that any matter in dispute between two Met. 194.

parties, which had been previously heard and determined by the court, ^®^ ^^' ^^^' ^*
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Costs recovered
ag-ainst execu-
tor, &c., how-
paid and allow-
ed.
R. S. 67, § 11.

16 Mass. 530.

shall not be again brought in question by either of the same parties

without leave of the court.

Sect. 13. If judgment is recovered against an executor or adminis-
trator for costs in a suit commenced or prosecuted by him in that ca-

pacity, the estate in his hands shall not be taken on execution therefor,

but execution shall be awarded against him as for his own debt ; and
the amount paid by him thereupon shall be allowed in his administra-

tion account, unless it appears to the probate court that the suit was
commenced or prosecuted unnecessarily or without reasonable cause.

CHAPTER 99.

OF INSOLVENT ESTATES.

Section
1. Debts entitled to preference.

2. Representation of insolvency, and appoint-

ment of commissioners.

3. Commissioners to give notice of meetings.

4. to make report in six or eighteen months.

5. 6, 7. Provision for contingent debts.

8. Claims to be decided at common law, upon
appeal.

9. Notice to be given on appeal, and when.
10. Trial and judgment, but no execution

thereon.

11. Claim may be submitted to arbitration.

12. Costs upon appeal.

13. Remedy when appeal is omitted by acci-

dent, <fec.

14. Allowance of appeal not to disturb prior

dividends.

15. Commissioners, &c., may examine claim-

ant on oath.

16. may administer oaths.

Section
17. Copartnership and individual claims to be

separate.

18. Distribution among creditors after com-
missioners' return.

19. Further distribution.

20. Actions by creditors after representation of
insolvency.

21. Claims not proved to be barred, unless, &c.

22. If assets sufficient, debts paid in full. Sur-

plus.

Surplus, how divided.

Administrator liable only for assets in his

hands.

25. Creditor may sue after eighteen months, in

case, &c.

Penalty on executor, &c., neglecting to set-

tle accounts.

Dividends unclaimed for twenty years, to

be distributed among creditors, &c.

28. Administration on estates of creditors en-

titled to such dividend.

23.

24.

26.

27.

Debts entitled
to preference.
R. S.68, §1.
1852, 139.

16 Mass. 308.

4 Met. 317.

9 Met. 180, 507.

See § 18.

Ch. 127, § 4.

Representation
of insolvency,
and appoint-
ment of com-
missioners.
R. S. 6.S, § 2.

16 Mass. 308.

6 Pick. 481.

Commissioners

Section 1, When the estate of a person deceased is insolvent or
insufficient to pay all his debts, it shall, after discharging the necessary
expenses of his funeral, last sickness, and administration, be applied to

the payment of his debts in the following order :—
First. Debts entitled to a preference under the laws of the United

States

:

Second. Public rates, taxes, and excise duties

:

Third, Debts due to all other persons.

If there is not enough to pay all the debts of any class, the creditors

of that class shall be paid ratably upon their respective debts; and no
l^ayment shall be made to creditoi-s of any class until all those of the
preceding class or classes, of whose claims the executor or administrator
has notice, are fully paid.

Sect. 2. When it appears to the probate court from the representa-

tion of an executor or administrator, that the estate of the deceased
will probably be insufficient for the payment of his debts, the court

shall appoint two or more fit persons to be commissioners to receive and
examine all claims of creditors against the estate, and to return a list of
all claims laid before them, with the sum allowed on each claim. The
commissioners shall be sworn before entering on the duties of their

office.

Sect. 3. They shall appoint convenient times and places for their
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meetings to receive and examine claims of creditors, and shall by mail to give notice

or otherwise give to all known creditors at least seven days' wiitten K."f o^"!!.'

notice of the time and place of each meeting, and also such other notice issi, 92.'

thereof as the court shall order; and the executor or administrator shall,

fourteen days at least before the first meeting, furnish to the commis-
sioners the names and residences of all known creditors.

Sect. 4. Six months after the appointment of the commissioners Commissioners

shall be allowed for the creditors to present and prove their claims; k.'s.^cI, §T°'^'
and the court may allow such further time for this pnrpose, not exceed- c Pick. 458.

ing eighteen months from the date of the commission, as shall be deemed
necessary ; and at the expiration of the time for the proof of debts, the
commissioners shall make their return to the probate court.

Sect. 5. If at the return of the commission any person is liable as a Provision for

surety for the deceased, or has any other contingent claim against his debts?^'^"*

estate which could not be proved as a debt under the commission, the R. s. 'es, §5.

court u]X)n proof thereof shall, in ordering a dividend, leave in the hands
of the executor or administrator a sum sufficient to pay to such contin-

gent creditor a proportion equal to what shall then be paid to the other
creditors.

Sect. 6. If such contingent debt becomes absolute within four years Same subject,

after the date of the administration bond, it may be allowed by the '
^

probate court if not disputed by the executor or administrator; and if

disputed, it may be proved before the commissioners already appointed
or others to be appointed by the jitdge, in like manner as if presented
before the first return of the commissioners.

Sect. 7. Upon the allowance of such claim, the creditor shall be Same subject.

entitled to a dividend thereon equal to what has been paid to the other ^- ^' ^^' ^
''•

creditors, so far as the same can be paid without disturbing the former
dividend ; and if his claim is not finally established, or if the dividend
due to him does not exhaust the assets in the hands of the executor
or administrator, the residue of the assets shall be divided among all

creditors who have proved their debts.

Sect. 8. Any person whose claim is disallowed in whole or in part, Claims to be

and any executor or administrator who is dissatisfied with the allowance morffaw,Vpon
of a claim, may appeal from the decision of the commissioners, and the appeal,

claim shall thereupon be determined at common law in the county in i856,'.3os.

which the probate or administration is granted. If the demand exceeds
^^^l.^'^p-]^

the sum of three thousand dollars in the county of Suffolk, or one s Met! 132.

thousand dollars in any other county, the appeal shall be directly to the

supreme judicial court ; otherwise to the superior court ; and in either

case it shall be tried and determined in like manner as if an action had
been brought therefor by the supposed creditor against the executor or

administrator.

Sect. 9. Such appeal shall be claimed and notice thereof given at Notice to be

the probate office within thirty days after the return of the commission-
Ind^when.^'''*'''^'

ers. If the appeal is by an executor or administrator, he shall give R. s. os, §9.

notice thereof to the creditor within said thirty days. The appeal shall

be entered at the court appealed to, held next after the expiration of
said thirty days.

Sect. 10. At the term of the court at which the appeal is entered, Trial and judg-

the supposed creditor shall file a statement in writing of his claim, set- ^'e'cut^on
"*^

ting forth briefly and distinctly all the material facts which would be tbereon.

necessary in a declaration for the same cause of action ; and like pro- • • »» •

ceedings shall be thereupon had in the pleadings, trial, and detennina-
tion, of the cause, as in an action at law prosecuted in the usual manner;
exce|)t that no execution shall be awarded against the executor or
administrator for a debt found due to the claimant. The final judgment
shall be conclusive, and the list of debts allowed by the commissioners
shall be altered, if necessary to conform thereto.

42* 63
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Claim may be
submitted to ar-

bitration.

li. S. OS, § 11.

12 Cush. 220.

Closts upon ap-
peal.
R. S. 68, § 12.

Remedy when
appeal is omit-
ted by acci-

dent, &c.
R. S. (-.8, § 13.

7 Met. 211.

Allowance of
appeal not to
disturb prior
dividends.
R. S. 68, § 14.

Commission-
ers, &c., may
examine claim-
ant on oatli.

R. S. 68, § 15.

may adminis-
ter oaths.
R. S. (VS, § 16.

Distribution
amon"- credit-

ors, after com-
missioners' re-

turn.
R. S. 68, § 17.

1 Greenl. 251.

4 Met. 317.

Copartnership
and individual
claims to be
separate.
10 Met. 305.

See Ch. US,
§109.

Further distri-

bution.
R. S. 68, § 10.

3 Pick. 365.

Actions by
creditors after

representation
of insolvency.
R. S. (W, § 10.

1 Mass. 502.

4 Mass. 624.

Sect. 11. After the claiming of such appeal, the parties may waive
a trial at law and submit the claim to the determination of arbitrators to

be agreed on between them, and appointed accordingly by a rule of the
probate court ; in which case the appeal shall not be entered at the court

appealed to ; and the award of such arbitrators, if accepted by the court,

shall be conclusive in like manner as is provided in the preceding section

with regard to a judgment in a court of common law.

Sect. 12. The party prevailing upon such appeal shall be entitled to

costs, which if recovered against the executor or administrator may be
allowed to him in his administration account.

Sect. 13. Any person whose claim is disallowed by the commis-
sioners, and who, for other cause than his own neglect, omits to claim or

prosecute his appeal as before provided, may, upon his petition therefor

to the supreme judicial court holden in any county, be allowed to claim

and prosecute an appeal in manner aforesaid, upon such terms as the

court imposes, if it appears that justice requires a further examination
of his claim ; but no such petition shall be sustained unless presented
within two years after the return of the commissioners, and within four

years after the date of the administration bond.
Sect. 14. The allowance of such appeal and the judgment thereon

shall not disturb any distribution ordered before notice of the petition,

or notice of the intention to present the same has been given in writing

at the probate office or to the executor or administrator ; but the debts

thus proved and allowed shall be paid only out of such assets as remain
in or come to the hands of the executor or administrator after payment
of the sums due on such prior decree of distribution.

Sect. 15. The commissioners may require the claimant to make true

answers under oath to all questions relating to his claim ; and if he re-

fuses to take such oath or to answer fully all questions, they may dis-

allow his claim. On appeal from their award, the court shall have like

power to examine the claimant and disallow his claim.

Sect. 16. Either of the commissioners may administer oaths to

claimants and to witnesses.

Sect. 17. After the expiration of thirty days from the return of the

commissioners, the probate court shall make such decree for the dis-

tribution of the effects among the creditors, as the case according to the

provisions of this chapter requires. If before making the decree the

court has notice of an appeal from the commissioners, then claimed or

pending, the decree may be suspended until the detennination of the

appeal, or a distribution may be ordered among the creditors whose
debts are allowed, leaving in the hands of the executor or administrator

a sum Sufficient to pay the claimant whose demand is disputed a pro-

portion equal to that of the other creditors.

Sect. 18. If the deceased had been a member of a copartnership,

and copartnership and individual claims are proved against his estate,

the commissioners shall make separate lists of said claims. In making
a dividend the court shall order the joint and separate estate to be dis-

tributed in the same manner, and among the same classes of creditors,

as provided in the case of insolvent debtors under chapter one hundred
and eighteen.

Sect. 19. If the whole assets are not distributed upon the first de-

cree, or if further assets come to the hands of the executor or adminis-

trator, the probate court shall make such further decrees for distribution

as the case requires.

Sect. 20- No action shall be maintained against an executor or ad-

ministrator after an estate is represented insolvent, unless for a demand
entitled to a preference and which would not be affected by the insol-

vency of the estate, or unless the assets prove more than sufficient to

pay all the debts allowed by the commissioners. If the estate is repre-
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sented insolvent while an action is pending for any demand that is not fi Pick. 330.

entitled to such preference, the action may be discontinued without '^ ^^'^^' ^^^'

payment of costs; or, if the demand is disputed, the action may be tried

and determined and judgment rendered thereon in the same manner
and with the same effect as is provided in the case of an appeal from

the award of commissioners ; or the action may be continued without

costs until it appears whether the estate is insolvent, and if not insol-

vent the plaintiff may prosecute the action as if no such reiDresentation

had been made.
Sect. 21. Every creditor of an insolvent estate who does not pre- ciiiimsnot

sent his claim for allowance in the manner herein prescribed, shall be
\]][".l^^l^ u^niess

barred from recovering the same unless further assets of the deceased &c.
• • 1-^ ^ f'lQ i\ Oft

come to the hands of the executor or administrator after the decree of 15 jVasV. ho,"

distribution; in which case his claim may be proved, allowed, and paid,
1'*^^'

f.'^^gj

in the manner and with the limitations provided in this chajDter for scush. 405'.

contingent debts.

Sect. 22. If after the report of the commissioners, the assets prove if assets suffl-

sufficient to pay all debts allowed, the executor or administrator shall
pji/^ m' mi.

pay them in full ; and if any other debt is afterwards recovered against SurpiuB.

him, he shall be liable therefor only to the extent of the assets then '
"

remaining.

Sect. 23. If there are two or more such creditors, the assets, if in- Surplus, how
sufficient to pay their demands in full, shall be divided among them in

k^s''*^^' §22.

proportion to their debts.

Sect. 24. The executor or administrator, in an action brought against Administrator

him on such demand, may prove the amount of assets in liis hands, agg^et^g"^ his"'^

and thereui)on iudornient shall be rendered in the usual form; but exe- hands.

cution shall not issue for more than the amount of such assets; and if "
'

there are two or more judgments, the court shall apportion the amount
between them.

Sect. 25. If it is not ascertained, at the end of eighteen months Creditor may

after the granting of letters testamentary or of administration, whether eighteen

an estate represented insolvent is or is not so in fact, any creditor whose months, in case,

claim has not been presented before the commissioners may commence k.'s. 68, §24.

an action thei'efor against the executor or administrator, which may be i852, 294, §1.

continued without costs for the defendant until it appears whether the

estate is insolvent. If it appears solvent, the plaintiff may prosecute

the action as if no such representation had been made.
Sect. 26. If an executor or administrator neglects to render and Penalty on cx-

settle his accounts in the probate court within six months after the re- feeing to'scttfe

turn made by the commissioners or the final liquidation of the demands ?j ''2""o^5 95
of the creditors, or within such further time as the court shall allow, g Greeni. 208.

and thereby delays a decree of distribution, such neglect shall be ^ ^^'^*- ^''^•

deemed unfaithful administration ; and he may be forthwith removed,
and shall be liable in a suit on his bond for all damages occasioned by
his default.

Sect. 27, After twenty years from the decree of distribution of an Dividends un-

insolvent estate, the probate court, upon application by any creditor twentyVears,
whose claim was proved and allowed, and after notice of such applica- to be d'stj-ibut-

tion published for not less than two years on such days as the court itors, &cT

shall direct, in one or more newspapers of the county, may order any ^^^> ^1^' § ^•

unclaimed dividends, with the interest received thereon, after deducting
all expenses and charges of administration since the decree of distribu-

tion, to be distributed anew among the creditors who have received
their dividends. If there is a surplus after satisfying the claims of such
creditors with interest, it shall be distributed to the heirs of the de-
ceased.

Sect, 28. If a creditor who has failed to receive his dividend as Administration

aforesaid has deceased, the probate court for the county in which ad- creditors enti-
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tied to such
dividends.
1844, 115, § 2.

ministration on Ms estate might have been granted, shall, at any time
before passing a decree to distribute the unclaimed dividends, grant
administration upon his estate, although more than twenty years may
have elapsed since his death, and the administrator may receive and
administer such dividend.

CHAPTER 100.

OF TRUSTS.

Section
1. Testamentary trustees to give bond.

2. except in certain cases.

3. further exception.

4. neglecting.

5. may resign.

6. executor of, not bound to accept.

7. Probate courts may appoint trustee when
necessary.

8. Trustee may be removed and new appointed

in certain cases.

9. appointment of new, when trustee re-

signs, &c.

10. Courts may order conveyances to new
trustee.

11. Trustee appointed by court to give bond.

12. proceedings in suits on bonds of.

13. Appraisers, when appointed.

Section
14. Probate courts, &c., may authorize sales

and investments.

15. Property held in trust by minors, &c.,may
be sold and conveyed in certain cases.

16. Power, &c., of S. J. C. as to sale, &c., of
trust estates.

17. Probate courts may terminate trusts cre-
ated by persons deceased for benefit of cred-
itors.

18. Preceding section not to apply in certain
cases.

19. Certain trusts to be declared in writing.
20. not to affect purchasers, without notice.

21. Recording declaration of trust, equivalent
to notice.

22. Trusts imder wills. Equity powers, &c.

Testamentary Sectiox 1. Every trustee under a will, except such as are exempted
trustees to give gg hereinafter provided, shall before entering on the duties of his trust

K. 8.69, §1. give bond with sufficient surety or sureties to the judge of the probate

22^Pick!''2i5.
court for the county in which the will is proved, and in such sum as

9 Met. 635. the judge orders, with condition substantially as follows, (except as

j)rovided in chapter one hundred and one : )
—

First. To make a true inventory of all the real estate, goods, chattels, rights, and
credits, belonging to him as trustee, and which shall come to his possession or knowl-
edge, and to return the same into the probate court at such time as the court directs :

Second. To dispose of and manage all such estate and effects, and faithfully dis-

charge his trust in relation thereto, according to law and the will of the testator

:

Third. To render an accoimt on oath of the property in his hands and of the man-
agement and disposition thereof, within one year and at any other times when required
by the probate court : and

Fourth. At the expiration of his trust, to settle his accounts with the probate court,

and pay over and deliver all the estate and effects remaining in his hands or due from
him on such settlement, to the person or persons entitled thereto according to law and
the will of the testator.

except in cer-

tain cases.

K. S. 69, § 2.

further ex-
ception.

R. S. 69, § 3.

Sect. 2. He shall be exempt from giving bond when the testator in

the will appointing him has so ordered or requested, unless from a
change in his situation or circumstances, or other sufficient cause, the

court deems it proper to require a bond; and he shall also be exempted
when all persons interested in the trust fund, being of full age and legal

capacity, certify to the court their consent that such bond shall not be
required.

Sect. 3. No trustee who has heretofore undertaken a trust, shall be
required to give bond in any case m which it was not required by laws
in force at the time of his undertaking the trust, unless, from a change
in his situation or circumstances, or other sufficient cause, the probate
court deems it proper to require a bond.
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Sect. 4. Ev^ery trustee under a will who neglects to give bond as Trustee neg-

aforesaid within such time as the probate court allows, shall be consid- jaf s^ogf^.
ered as haviii^ declined the trust.

Sect. 5. Every such trustee may, upon bis own request, be allowed may resign.

to resign his trust, when it appears to the probate court proper to allow ^" ^" ^^' ^ ^•

the same.

Sect. 6. No person succeeding to such trust as executor or adminis- executor of,

trator of a former trustee, shall be required to accept the same against JJ^'^^

bound to ac-

hiswill. K.S.69,§0.

Sect. 7. If in a will the testator has omitted to appoint a trustee Probate courts

in this commonwealth, and if such appointment is necessary to carrj^
"rultee'\vhen

into eifect the provisions of the will, the probate court may, after notice uoecssary.

to all persons interested, appoint a trustee who shall have the same i855^3orj§i.

powers, rights, and duties, and in whom the estate shall vest in like

manner as if he had been originally a]ipointed by the testator.

Sect. 8. The probate courts in the several counties, as well as the Trustee may be

supreme judicial court, upon application of the parties, (other than the new°appointed
trustee,) beneficially interested in a trust estate created by will, deed, m certain cases,

indenture, or other instrument, may, if it appears essential to the inter- it;43,"it).

ests of the applicants, remove the trustee after he has had notice of the
|^i^?^+'^jo4

aj)plication, and an opportunity to be heard and show cause why the i Grayi 229!

removal should not be made. The probate court, after notice to the

trustee and all other persons interested, may also remove any such

trustee who becomes insane, or otherwise incapable of discharging his

ti'ust, or evidently unsuitable therefor.

Sect. 9. When a trustee under a written instrument, declines, re- appointment

signs, dies, or is removed, before the objects thereof are accomplished, "rustee' resf^^s,

if no adequate provision is made therein for supplvinff the vacancv, the &c.

probate court or supreme judicial court shall, after notice to all persons is43,"i9. '

'

interested, appoint a new trustee, to act alone or jointly Avith the others i^^p' ^'jl'Vig

as the case may be. Such new trustee, upon giving the bonds and Tsiet. 330.
'

security required, shall have and exercise the same powers, rights, and
]"cir"y,^22o.

duties, whether as a sole or joint trustee, as if he liad been originally 5 Gray^ 336.

appointed, and the trust estate shall vest in him in like manner as it had
or Avould have vested in the trustee in whose place he is substituted.

Sect. 10. Upon the appointment of a trustee under the preceding Court mayor-

section, the court may order such conveyances to be made by the fonner ces to^new^tnis-

trustee or his representatives, or by the other remaininsi; trustees, as mav ^^^-

be pro])er or convenient to vest m such trustee, either alone or jointly 1S43V19.

with the others, the estate and effects to be held in trust.

Sect. 11. Every trustee appointed by the probate court under a Trustee ap-

will, shall, before entering on the duties of his trust, give bond as pre- courlrto^^ive
scribed in section one ; except that the court may dispense with the bond.'

making and returning of an inventory by a new trustee when it ai)pears '
'

unnecessary ; in which case the condition of the bond shall be altered

accordingly.

Sect. 12. Bonds given by trustees under this chapter may be put in proceedings

suit by order of the probate court for the use and benefit of any person bonjfof°°
interested in the trust estate; and the proceedings in such suit shall be k. s. 69, §1.3.

conducted as provided in chapter one hundred and one with respect to
bonds given by executors or administrators.

Sect. 13. When an inventory is required to be returned by a trustee. Appraisers,

the estate and eflTects shall be appraised by three suitable persons, to be ed."""
^^^"""^

a}>]iointed and sworn as prescribed by law with respect to the estate of k. s. 69, §10.

a deceased person.

Sect. 14. The probate courts, in the several counties, and the su- Probate courts,

premc; judicial court, may, on application of the trustee under a will or ^fori^'L'ies
of any person interested in the trust estate, after notice to all other and invest-

persons interested therein, authorize or require such trustee to sell any k^^'oo, §11.
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Property hold
iu trust by mi-
nors, ifcc, may
be sold and con-
veyed in certain
cases.
18-15, (54.

1853, 371, § 1.

18.55, 194, § 2.

1850, 38, § 2.

Power, &c., of
S. J. C. as to
sale, &c.,of
trust estates.
1846, 242.

1853, 371, § 1.

1855, 194, § 2.

1856, 38, § 2.

Probate courts
may terminate
trusts created
by persons de-
ceased for bene-
fit of creditors.

1850, 241, § 1.

Preceding' sec-

tion not to ap-
ply in certain
cases.

1850, 241, § 3.

Certain trusts
to be in writing.
R. S. 59, § 30.

4 Met. 537.

10 Cush. 471.

7 Gray, 369.

not to affect

purchasers
without notice.

K. S. 59, § 31.

Recording dec-
laration of trust
equivalent to
notice.

personal estate or effects held by him in trust, and invest the proceeds
and any other trust money in liis hands, in real estate or in any other man-
ner most for the interest of all concerned therein ; and said courts may
from time to time give such further directions as the case may require

for managing, investing, and disposing of, the trust fund, subject to the

jn-ovisions of the will.

Sect. 15. When a person seised or j^ossessed of an estate, real or

personal, or any interest therein, upon a trust, express or imj^lied, is

under the age of twenty-one years, insane, feme covert^ or out of the

commonwealth, or not amenable to the process of any court therein

having equity powers, and in the opinion of the supreme judicial court

it is fit that a sale be made of such estate, or of any interest therein, or

that a conveyance be made thereof, in order to carry into effect the

objects of the trusts; the court may by decree direct such sale or con-

veyance, and appoint some suitable person in the place of the trustee to

sell or convey the same in such manner as it may require. If a person

so seised or possessed of an estate, or entitled thereto upon a trust, is

within the jurisdiction of the court, he or his guardian may be ordered

to make such conveyances as the court may deem proper.

Sect, 16. The supreme judicial court, when a sale and conveyance of

any trust estate have become necessary or expedient, upon a suit in

equity brought by a party interested therein, may decree such sale and
coftveyance, and the investment, reinvestment, and application, of the

proceeds thereof, upon such security and in such manner as shall best

effect the objects of the trust, and be most safe and beneficial for all in-

terested therein.

Sect. 17. When it appears upon petition or otherwise to the pro-

bate court of the county where letters testamentary or of administration

have been granted on the estate of a person deceased, that such person in

his lifetime made a conveyance of real estate in this state in trust for

the benefit of his creditors, and the trustee certifies that all the debts

secured thereby (due to other persons than himself) have been paid, or

otherwise adjusted to the satisfaction of the creditors so far as known,
and that he is desirous to settle his trust account and terminate the

trust, the court shall appoint a time and place for hearing all persons

interested therein ; notice of which shall be given by advertisement in

some newspaper printed in the county or otherwise as the court may
order. Upon such hearing the court may terminate the trust so far as

the creditors and persons claiming under them are concerned, and dis-

charge such real estate therefrom ; and may settle the trust account,

and make any further order as to the disposition, distribution, or parti-

tion, of the remaining trust estate, not inconsistent with the provisions of

the original instrument creating the trust.

Sect. 18. The preceding section shall not apply to any case

where the instrument creating the trust does not bear date more than
six years previous to the time appointed for the hearing. Nor shall it

affect the operation of the insolvent laws of this state.

Sect. 19. No '

_
" "

_

"

result by implication of law, shall be ci'eated or declared, unless by an
instrument in writing signed by the party creating or declaring the same,
or his attorney.

Sect. 20. No such trust, whether implied by law or created or de-

clared by the parties, shall defeat the title of a purchaser for a valuable

consideration and without notice of the trust, nor prevent a creditor

who has no notice of the trust from attaching the premises or taking

them on execution, in like manner as if no such trust had existed.

Sect. 21. When a trust is created or declared by any such instru-

ment in writing, the recording thereof in the registry of deeds for the

county or district where the lands lie, shall be deemed equivalent to

trust concerning lands, except such as may arise or
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actual notice to every person claiming under a conveyance, attach- R. s. 59, §32.

ment, or execution, made or levied after such record.

Sect. 22. The probate courts in the several counties, concurrently Trusts under

with the supreme judicial court, may hear and determine in equity all Equity powers,

matters in relation to trusts created by will, not particularly mentioned &".

. xT- • 1 i
J :> 1. J K. b. 69, § 12.m this chapter.

CHAPTER 101.

SPECIAL PROVISIONS RELATING TO ESTATES, TRUSTS, AND
GUARDIANSHIPS.

death, removal, &c., of executor, &c.

Section
1. When executor, &c., dies, administration

de bonis non granted.

2. Executor, &c., removable for cause, &c.

.3. acts of, before removal, valid.

4. Marriage of executrix, &c., extinguishes

authority.

5. Executor, &c., may resign, &c.

ACCOUNTS, DISCHARGES, COMPROMISES,
RELEASES.

6. Accoirats ofjoint executors, &c.

7. Final discharge of executor, &c., and evi-

dence thereof perpetuated.

8. Money due, if not claimed, to be deposited,

&c.

9. How paid afterwards.

10. Executors, &c., may be authorized to com-
promise claims, &c.

11. to release certain interests in real or per-

sonal estates, &c.

BONDS.

12. Sureties in bonds to be inhabitants of state,

&c. Bonds to be approved.

13. Executors, &c., when exempt from giving

bond, &c.

14. bonds of, may be joint or several.

15. When sureties or penalty insufficient, new
bond required.

16. Surety may be discharged upon petition,

&c.

17. Principal to give new bond, &c.

18. Prior sureties liable until, &c.

Section
19. When bond may be put in suit by creditor,

when estate is insolvent,

when for benefit of next of kin.

or of any other person interested.

23. How bond sued when judge is obligor.

2-1. Register may authorize suit.

25. Writ how indorsed and who liable for costs

of suit.

Process to bring in principal obligor.

Same subject.

Proceedings in suit on bond. Judgment and
execution.

Moneys received thereon, how disposed of.

Scirefacias to recover further damages.

20.

21.

00

26.

27.

29.

30.

LIABILITY OF HEIRS, &C., FOR DEBTS OF
DECEASED.

31. Estate of deceased in hands of heirs, &c.,

liable for certain debts.

32. Mode of proceeding in such case.

33. Estate of heir, &c., liable after death.

34. When two or more liable, creditor may pro-

ceed in equity.

35. Case of insolvency, &c., of heir or devisee.

30. New defendants may be summoned in, and
amendments allowed.

37. Heirs, &c., liable to contribute between
themselves.

ESTATES OF PERSONS NOT INHABITANTS OF
THIS STATE.

38. Administration of estate of foreigner, &c.

39. Settlement of such estate.

40. 41, 42. if estate is insolvent.

DEATH, REMOVAL, &C., OF EXECUTOR, &C.

Sectiois" 1. When a sole or surviving executor or administrator dies vrhen executor,

without having fully administered an estate, if there is personal estate mmistration f/e

of the deceased not administered to the amount of twenty dollars, or bonis nmi

debts to that amount remaining due from the estate, or any thing %,, s. 63^ § 10.

remaining to be performed in execution of the will, the probate court
^pfcjj'^JyV^"

shall grant letters of administration, with the will annexed or otherwise 3 Met.'is-.'

as the case may require, to some suitable person to administer the goods ^^^ ^^" ^^' ^
^'^'

and estate of the deceased not already administered.
/

Sect. 2. "When an executor or administrator residing out of this Executor, &c.,
j jlHi^^ 5i"D

state, having been duly cited by the probate court, neglects to render caus°I&cf

his accounts and settle the estate; or Avhen an executor or administra- S'|'^'f 15

tor becomes insane or otherwise incapable of discharging the trust, 11' Met. '104.

'

or evidently unsuitable therefor ; the probate court may remove him
;

and thereupon the other executor or administrator, if there is any, may
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Executor's acts

before removal,
valid.

U. S. 70, § 20.

Marriage of ex-
ecutrix, &c.
R. .S. 03, § 9.

R. S. 64, § 17.

14 Mass. 205.

17 Mass. 341.

6 Met. 194.

Executor, &c.,
may resijju, &c.
1843, 97.

3 Met. 187.

11 Met. 104.

Accounts of
joint execu-
tors, &c.
R. S. 70, § 31.

R. S. 70, § .33.

Final discharge
of executor,
&c. ; and evi-

dence thereof
perpetuated.
R. S. 70, § .32.

See Ch. 98.

Money due, if

not claimed, to
be deposited,
&c.
R. S. 70, § .33.

How paid after-

wards.
R. S. 70, § .34.

Executors, &c.,

may compro-
mise claims,&c.
1855, 432.

to release cer-

proceed in discharging the trust as if the one removed were dead. If

there is no otlier executor or administrator, the court may commit ad-

ministration of the estate not ah'eady administered, to such person as

shall be deemed fit, in like manner as if the executor or administrator
removed were dead.

Sect. 3. When an executor or administrator is removed, or letters of
administration are revoked, all previous sales, whether of real or per-

sonal estate, made lawfully by the executor or administrator, and with
good faith on the part of the purchaser, and all other lawful acts done
by such. executor or administrator, shall remain valid and eflectual.

Sect. 4. When an unmarried woman who is executrix or adminis-

tratrix, either alone or with another person, marries, her husband shall

not be executor or administrator in her right, but the marriage shall

operate as an extinguishment of her authority ; and the other executor
or administrator, if there is any, may proceed in discharging the trust

as if she were dead. If there is no other executor or administrator,

administration may be granted of the estate not already administered.

Sect. 5. An executor or administrator may upon his request be al-

lowed to resign his trust, when it appears to the probate court to be
jiroper ; and upon such resignation the court shall grant letters of ad-

ministration, with the will annexed or otherwise as the case may
require, to some suitable person, to administer the goods and estate not
already administered.

accounts, discharges, COMPROMISES, RELEASES.

Sect. 6. Probate courts may allow the account of two or more
joint executors, administrators, guardians, or trustees, upon the oath of

one of them.
Sect. 7. When an executor, administrator, guardian, or trustee, has

l^aid or delivered over to the persons entitled thereto, the money or

other property in his hands, as required by a decree of a probate court,

he may perpetuate the evidence thereof by presenting to said court,

within one year after the decree is made, an account of such payments
or of the delivery over of such property ; which being proved to the

satisfaction of the court, and verified by the oath of the party, shall be
allowed as his final discharge and ordered to be recorded. Such dis-

charge shall forever exonerate the party and his sureties from all Ua-

bility under such decree, unless his account is impeached for fraud or

manifest error.

Sect. 8. If any sum of money directed by a decree of the probate
court to be paid over, remains for six months unclaimed, the executor,

administrator, guardian, or trustee, who was ordered to pay over the

same, may deposit it in some savings bank or other like institution, or

invest it in bank stock or other stocks, as the probate court directs, to

accumulate for the benefit of the person entitled thereto. Such deposit

or investment shall be made in the name of the judge of the probate

court for the time being, and shall, be subject to the order of the

judge and his successors in office as hereinafter provided. The person

making such deposit or investment shall file in the probate court a
memorandum thereof, with the original certificates or other evidence
of title thereto, which shall be allowed as a sufficient voucher for such
payment.

Sect. 9. When the person entitled to the money deposited satisfies

the judge of his right to receive the same, the judge shall cause it to be
paid over and transferred to him.

Sect. 10. Probate courts may authorize executors, administrators,

guardians, and trustees, to adjust by arbitration or compromise, any de-

mands in favor of or against the estates by them represented.

Sect. 11. They may authorize executors, administrators, guardians,
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and trustees to release and discharge, upon such terms and conditions tain interests in

as appear proper, any vested, contingent, or possible right or interest
es'tatesf&c!*"^*'

belonging to the persons or estates by them represented, in or to any isss, 3oV, §'2.

real or personal estate, whenever it appears to be for the benefit of thy

persons or estates in trust.

BONDS.

Sect. 12. The sureties in every bond given to the judge of a pro- Sureties in

bate court shall be inhabitants of this state, and such as the judge hawtants^of"^
approves; and no bond required to be given to the judge of the pro- state, &c.

bate court, or filed in the probate ofiice, shall be sufiicient, unless proved."
^ ^^

examined and approved by the judge, and his apjiroval thereof under
k'|'Ls'I^2

his official signature is written thereon. . . , .

.

Sect. 13. Executors;, administrators, guardians, trustees, and other Executors, &c.,

persons, may be exempted by the probate court from giving bond for ^o,'n"o'^vi™^*

the proceeds of sales of real estate, except when authorized to make bond, Ac.

such sales.
''''''''

Sect. 14. When two or more persons are appointed executors, bonds of, may
administrators, or testamentary trustees, the probate court may take a erai""^*

*^' ^^^'

separate bond with sureties from each, or a joint bond with sureties k. s. 70, §2.

from all.

Sect. 15. When the sureties or the penal sum in any bond given when sureties

to the iudge of a probate court are insufiicient, the supreme iudicial or penalty in-
'' -P i

' , . . „ ' ^
. "^

-,
sufficient, new

court or the probate court, on the petition 01 any person interested bond required.

and after notice to the principal in the bond, may require a new bond, is'sf'a'i!'^^'^'

with such surety or sureties, and in such penal sum, as the court shall 3 Cush. 465.

dii-ect.

Sect. 16. Any surety in a bond given to the judge of a probate Surety may be

court may, upon his petition to the supreme judicial court or the pro- on petilon,'&c
bate court, be discharged from all further responsibilitv, if the court, a. a. 70, § 'Is.

after due notice to all persons interested, deems it reasonable and '

proper ; and the principal shall thereupon give a new bond, with such
surety or sureties as the court shall order.

Sect. 17. If, in the cases specified in the two preceding sections. Principal to

the principal does not give such new bond within such time as is
k.^|"7°o7§'2°9!*^'

ordered by the court, he shall be removed from his trust, and some 1843, 56,'§2

other person appointed in his stead. ' '

Sect. 18. When a new bond is required as above provided, the Prior sureties

sureties in the prior bond shall be liable for all breaches of the con-
k'''s*^7o"?3o**^"

dition committed before the new bond is approved by the judge. i843,'56,'§3.

'

Sect. 19. The bond given by executors or administrators for the when bond

discharge of their trust may be put in suit by any creditor of the "ilfbycrcditor.
deceased for his own benefit, when he has recovered judgment for his k. s. to, §.3.

debt against the executors or administrators, and they have neglected 21 pick." Is.'

upon demand made by the creditor to pay the same, or show sufiicient
\ ^J^*-

^g-

goods or estate of the deceased to be taken on execution for that i Gray, 305.

pui"j)ose.

Sect. 20. If the estate is insolvent, a suit on the bond may be .
when estate is

brought by a creditor, when the amount due to him has been ascer- r.^s.Ym4.
tained by the decree of distribution, if the executor or administrator
neglects to pay the same when demanded.

Sect. 21. A suit may be so brought by a person who is next of when for ben-

kin, to recover his share of the personal estate, after a decree of the
^At of next of

probate court ascertaining the amount due to him, if the executor or k. s. 70, § 5.

administrator neglects to pay the same when demanded.
Sect. 22. When it appears to the probate court, on the representa- orofanyoth-

tion of any person interested in an estate, that the executor or admin- egted"°''
"^*^'"'

istrator has fiiiled to perfonn his duty in any particular not before k-S.Vo, §6.

specified, the court may authorize any creditor, next of kin, legatee, or 9 Mefsal."*'
43 64
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7 Cush. 470.

2 Gray, 154, 176.

How bond sued,
when judge is

obligor.
18:J8, 184, § 1.

Kegister may
authorize suit.

1838, 184, § 2.

Writ, how in-

dorsed, and who
liable for costs
of suit.

K. S. 70, §7.

I'rocess to
bring in princi-
pal obligor.
K. S. 70, § 8.

Same subject.

K. S. 70, § ',».

Proceedings in
suit on bond.
Judgment and
execution.
R. S. 70, § 10.

8 Cush. 291.

for the benefit

of creditor.

of next of
kin.

for breach in
not accounting.

for other
breach.

for use oftwo
or more per-
sons.

for costs as
well as dam-
ages;

other person, aggrieved by such maladministration, to bring an action

on the bond.
Sect. 23. When the judge of a probate court is obUgor as principal

or surety in a bond given to a former judge of the court, any suit

authorized by this chapter may be brought upon such bond in the
name of the judge mentioned therein, his executors or administrators.

Sect. 24. The register of the probate court for the county in which
such bond was given may authorize a suit thereon in like manner and
upon the same conditions as the court may in other cases.

Sect. 25. In all the preceding cases the writ shall be indorsed by
the persons for whose benefit or at whose request the action is brought,
or by their attorney, and the indorsers shall be liable for the costs of

suit, and execution therefor shall be issued against them, and not

against the judge. When the action is brought for the benefit of any
persons as creditors or next of kin as before provided, there shall be a

further indorsement on the writ, specifying that it is brought for the

use or benefit of such creditors or next of kin.

Sect. 26. If the principal in such bond is resident within this state

at the commencement of the action, and is not made a defendant
therein, or is not served with process, the court may, at the request of

any of the sureties, continue or postpone the action so long as may be
necessary to summon or bring in the principal as provided in the follow-

ing section.

Sect. 27. The sureties may thereupon take out a writ, in such form
as the court prescribes, to arrest the principal or to attach his goods or

estate, and summon him to appear and answer as defendant in the
original action. If, after being served with such process fourteen days
at least before the time appointed for him to appear and answer to the

suit, he neglects so to do, and judgment is for the plaintiff, it shall be
rendered against the principal obligor with the other defendants, in the
same manner as if he had been originally a party to the suit. Any
attachment or bail on such process shall be liable to respond to the judg-
ment in like manner as if made or taken in the original suit.

Sect. 28. Every suit on an administration bond shall be brought in

the supreme judicial court held for the county in which the bond is

taken ; and when it appears that the condition of the bond has been
broken, the court upon a hearing in equity shall award execution in the
name of the plaintiff as follows :

—
First. If the action is brought for the benefit of a creditor, execution

shall be awarded for the use of the creditor, for the amount due to him
upon the judgment that he has recovered, or upon the order of distribu-

tion in his fiivor

:

Second. If for the benefit of a person who is next of kin, it shall be
awarded for the use of such person, for the amount due to him according
to the decree of the probate court

:

Third. If for a breach of the condition in not accounting for the
estate as required in chapter ninety-eight, it shall be awarded without
expressing that it is for the use of any person :

Fourth, If for any other breach of the condition of the bond, it shall

be awarded without expressing that it is for the use of any particular

person, for the full value of all the estate of the deceased that has come
to the hands of the executor or administrator, and for which he shall

not satisfactorily account, and for all damages occasioned by his neglect

or maladministration

:

Fifth. If there are two or more persons for whose use execution is

to be awarded as provided in this section, a separate execution shall be
issued for the sum due to each of them:

Sixth. The execution shall include the costs of suit, as well as debt
or damages ; and if there is more than one execution, the costs shall be
equally divided between them

:
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Seventh. The person for whose use the execution is expressed to be Execution, how

awarded, shall be considered as the judgment creditor, and may cause ^'^'^'^^'^•

it to be levied in his name and for his benefit, as if the action had been

brousrht and the iuds^ment recovered in his name.
Sect. 29. All money received on such execution (unless it is awarded Moneys receiv-

for the use of a creditor or person next of kin as provided in the first and
di'sp'Jfsed'of.^"^^

second subdivisions of the preceding section) shall be paid to the co- R- S- 70, § ii.

executor or co-administrator, if there is any, or to whomsoever is then
e

.

i 6.

the rightful executor or administrator, and shall be assets in his hands,

to be administered according to law.

Sect. 30. If the executor or administrator commits a new breach of Scire facias to

the condition of the bond, or if a creditor, next of kin, legatee, or other damageJ!^'^*^*^'^

person interested in the estate, has a claim for further damages on R- s. 7o, § 12.

account of any neglect or maladministration of the executor or admin-

istrator, a writ of scire facias on the original judgment maybe sued out

in like manner as is provided for the commencement of the original

suit ; and the court shall thereupon proceed to award a new execution

in like manner as might have been done in the original suit.

LIABILITY OF HEIRS, &C., FOR DEBTS OF DECEASED.

Sect. 31. After the settlement of an estate by an executor or admin- Estate of de-

istrator, and after the expiration of the time limited for the commence- ^^heh-g^&c^i^
ment of actions against him by the creditors of the deceased, the heirs, abje for certain

next of kin, devisees, and legatees, of the deceased, shall be liable, in the r. s.Vo, §13.

manner provided in the following sections, for all debts which could not ^3 Mass. 384.

have been sued for against the executor or administrator, and for which
provision is not made in chapter ninety-seven.

Sect. 32. A creditor whose right of action accrues after the expira- Mode of pro-

tion of said time of limitation, and whose claim has not been presented case!'^^"'
^^^^

to the probate court, or if presented has not been allowed as provided
^;f ;'?,'§ ^^•

in chapter ninety-seven, may by action commenced within one year next

after the time when such right of action accrues, recover the same
against the heirs and next of kin of the deceased, and the devisees and
legatees under his will • each one of whom shall be liable to the creditor

to an amount not exceeding the value of real or personal estate that he
has received from the deceased. But if by the will of the deceased, any
part of his estate, or any one or more of the devisees or legatees, is made
exclusively liable for the debt in exoneration of the residue of the estate,

or the other devisees or legatees, such provisions of the will shall be

complied with ; and the persons and estate so exempted shall be liable

for only so much of the debt as cannot be recovered from those who are

first chargeable therewith.

Sect. 33. If any heir, next of kin, devisee, or legatee, dies without Estate of heir,

having paid his just proportion of such debt, his executors and admin- de^ath!''

istrators shall he liable therefor as for his proper debt, to the extent to R- s. ro, § 15.

which he would have been liable if living.

Sect. 34. If in the case specified in the two preceding sections more when two or

than one person is liable for the debt, the creditor may recover the same ^editormay
by a suit in equity in the supreme judicial court against all persons proceed in equi-

so liable, or as many of them as are within reach of process. The court k. s. 70, § 16.

shall determine, by the verdict of a jury if either party requires it, what
|^^^ ^\^2^'

sum is due to the plaintiif, and shall decide according to the course of 10 Mass. 450.

proceedings in equity, how much each one of the defendants is liable to I'Met-^sl?!''

pay towards the debt, and may award execution and other proper pro- 12 Met. 405.

cess therefor.

Sect. 35. If any heir, devisee, or other person, who was originally caseofinsoi-

liable for the debt, is insolvent, or unable to pay his proportion thereof, heh-%r devi°e^e.

or beyond reach of process, the others shall be liable to the creditor R. s. 70, § 17.
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New defendants
may be sum-
moned in, and
amendments al-

lowed.
K. S. /O, § 18.

Heirs, &c., lia-

ble to contrib-
ute between
themselves.
R. S. 70, § 19.

for the whole amount of his debt : but no one shall be compelled to pay
more than the amount received by him from the estate of the deceased.

Sect. 36. Such suit shall not be dismissed or barred for want of
including as defendants all the persons who might have been so includ-
ed ; but in any stage of the cause the court may, upon such terms as
shall be deemed reasonable, award proper process to bring in other
jjarties, and allow such amendments as may be necessary to charge them
as defendants.

Sect. 37. If in consequence of insolvency, absence, or any other
cause, any person liable for such debt fails to pay his just proportion
thereof to the creditor, he shall be liable to indemnify all who by reason
of such fliilure on his part pay more than their just proportion of the
debt. Such indemnity may be recovered at their election, by all of them
jointly or in separate actions by any one or more of them for his or their

parts respectively.

Administration
of estate of for-

eigner, &c.
K. S. 70, § 21.

1&38, 2.

1843, 92.

9 Mass. 355.

11 Mass. 204
3 Met. 109.

Settlement of
such estate.

K. S. 70, § 22.

if estate is in-

solvent.
K. S. 70, § 23.

3 Pick. 12S.

6 Pick. 481.

8 Pick. 475.

Same subject.
R. S. 70, §§ 24,

25.

Same subject.

R. S. 70, § 20.

ESTATES or PEESO]!fS NOT INHABITANTS OF THIS STATE.

Sect. 38. When administration is taken in this state on the estate

of any person who was an inhabitant of any other state or country, his

estate found here, after payment of his debts, shall be disposed of ac-

cording to his last will, if he left any duly executed according to law;
otherwise his real estate shall descend according to the laws of this

state, and his personal estate shall be distributed and disposed of accord-
ing to the laws of the state or country of which he was an inhabitant.

Sect. 39. Upon the settlement of such estate, and after the payment
of all debts for which the same is liable in this state, the residue of the
personal estate may be distributed and disposed of in manner aforesaid

by the probate court ; or in the discretion of the court it may be trans-

mitted to the executor or administrator, if there is any, in the state or
country where the deceased had his domicil, to be disposed of according
to the laws thereof.

Sect. 40. If such person died insolvent, his estate found in this state

shall as far as practicable be so disposed of that all his creditors here
and elsewhere may receive each an equal share in proportion to their

respective debts.

Sect. 41. To this end, his estate shall not be transmitted to the for-

eign executor or administrator until all his creditors who are citizens of
this state have received the just j)roportion that would be due to them
if the whole estate of the deceased Avherever found, that is applicable

to the payment of common creditors, were divided among all the cred-
itors in proportion to their respective debts, without preferring any one
species of debt to another ; in which case no creditor who is not a citi-

zen of this state shall be paid out of the assets found here, until all

those who are citizens have received their just projiortion as provided
in the preceding section.

Sect. 42. If there is any residue after such payment to the citizens

of this state, it may be paid to any other creditors who have duly proved
their debts here, in proportion to the amount due to each of them, but
no one shall receive more than would be due to him if the whole estate

were divided ratably among all the creditors as before provided. The
balance may be transmitted to the foreign executor or administrator

;

or if there is none, it shall, after the expiration of four years from the
appointment of the administrator, be distributed ratably among all cred-

itors, both citizens and others, who have proved theh' debts in this

state.
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TITLE Y.

OF TITLE TO REAL PROPERTY BY SPECIAL PROVISIONS OF
LAW.

Chapter 102.— Of the Sale of Lands by Executors, Administrators, and Guar-

dians.

Chapter 103.— Of taking Land to satisfj' Executions for Debt.

Chapter 104.— Of Homesteads.

CHAPTER 102.

OF SALES OF LANDS BY EXECUTORS, ADMINISTRATORS, AND
GUARDIANS.

sales by executors and administrators.
Section

1. Real estate may be sold to pay debts, &c.

2. What courts may license sale.

Petition for license, &c.

Whole sold when partial sale would injure

residue.

Probate court to certify facts.

Bond to be given in such case.

Case of devise for payment of debts, &c.
Notice of petition to be given to all inter-

ested.

9. Persons interested may give bond and pre-

vent sale.

10. Upon obtaining license, executor or admin-
istrator may convey.

11. What lands may be sold.

12. Lands fraudulently conveyed may be first

recovered by executor, &c.

Action therefor, how brought.

Oath to be taken by executor, &c., before

sale.

15. Notice of sale, how given.

16. Evidence thereof, how perpetuated.

Sale by public auction, &c.

Notice of adjournment, how given.

Real estate, when to be sold for payment of

legacies.

13.

14.

17.

18.

19.

21

BY FOREIGN EXECUTORS, &C.

20. Foreign executor, &c., may be licensed to

sell real estate.

to give bond, unless already bound.
to give further bond to account for sur-

plus, &c.

23. Oath, notice of sale, and perpetuating evi-

dence of notice.

BY GUARDIANS FOR PAYMENT OF DEBTS.

24. Real estate of ward may be sold by guar-
dian for payment of debts.

25. Whole sold when partial sale would injure

residue.

FOR MAINTENANCE AND INVESTMENT.

26. Real estate of wards may be sold for main-
tenance, &c.

27. License to be granted on petition of guar-
dian, and to specify purpose of sale.

43*

Section
28. Guardian to give bond.
29. When sold for maintenance, proceeds, how

disposed of.

30. How when sold for investment.
31. Minor's real estate may be sold for invest-

ment on petition of, or by, any friend, in

certain cases.

32. How proceeds of sale disposed of.

BY FOREIGN GUARDIANS.

33. Foreign guardian may be licensed to sell

estate of ward.
34. Upon license to sell for payment of debts,

guardian to give bond, tmless already
bound.

35. To give further bond when he sells more
than necessary.

36. Upon license to sell for maintenance, &c.,

guardian to give additional bond.

PROVISIONS COMMON TO SALES BY GUAR-
DIANS.

37. What courts may license sales by guar-
dians.

38. When overseers of poor to assent.

39. Notice to be given to persons interested.

40. Who entitled to notice.

41. Oath by guardian, notice of sale, and per-

petuating evidence.

PROVISIONS COMMON TO SALES BY EXECU-
TORS, ADMINISTRATORS, AND GUARDI.\NS.

42. Proceedings by foreign executors, &c.,

where had.

43. License, how long in force.

44. Surplus of sales considered real estate.

45. When costs may be awarded.

46. Actions for lands sold by executor, admin-
istrator, or guardian, limited to five years,

unless, &c.

47. Requisites of valid sale, as against heir or

ward.

48. as against claimants adverse to heir or
ward.

49. Persons making sales may be examined
upon oath as to such sales. Liability for

misconduct, &c.
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Eeal estate may
be sold to pay
debts, Slc.

K. S. 71, § 1.

2 Pick. 5C.7.

15 Pick. 423.

2 Gush. 184.

What courts
may license.

R. S. 71,§2.
m59, 196.

5 Pick. 140.

Petition for li-

cense, &c.
R. S. 71,§3.
(i Mass. 149.

15 Pick. 23.

7 Met. 454.

8 Met. 58.

5 Gush. 524.

Whole sold,
when partial
sale would in-

jure residue.
R. S. 71, §4.
13 Mass. 162.

15 Mass. 58.

6 Gray, 535.

Probate court
to certify facts.

R. S. 71, §5.
1859, 196.

Bond to be
given.
R. S. 71, § 6.

3 Greenl. 282
.38 Maine, 48.

8 Pick. 52C..

11 Met. 529.

11 Gush. 18.

Case of devise
for payment of
debts, &c.
R. S. 71, §7.
6 Mass. 149.

Notice of peti-

tion to be given
to all interest-
ed.
R. S. 71, §8.
8 Met. 51, 355.

6 Gush. 524.

Persons inter-

ested may give
bond and pre-
vent sale.

R. S. 71, §9.
2 Gray, 160.

SALES BY EXECUTORS AND ADMINISTRATORS.

Section 1. When the personal estate of a deceased person is insuffi-

cient to pay his debts with the charges of administration, his executor
or administrator may sell his real estate for that purpose, upon obtain-
ing a license therefor and proceeding as herein provided.

Sect. 2. The license may be granted by the supreme judicial court
or superior court in any county, or by the probate court in which the
letters testamentary or of administration issued.

Sect. 3. To obtain such license, the executor or administrator shall

present to the court a petition, setting forth the amount of debts due
from the deceased as nearly as they can be ascertained, the amount of
charges of administration, and the value of the personal estate in his

hands. If it is necessary to sell only part of the real estate, he may
also set forth the value, description, and condition, of the estate, or of
such part thereof as he proposes to sell ; and the court may direct what
specific part shall be sold.

Sect. 4. If it is represented in the petition and appears to the court,

that it is necessary to sell some part of the real estate, and that by such
partial sale the residue of the estate or of some specific part or piece

thereof would be greatly injured, the court may license a sale of the
whole of the estate, or of such part thereof as it deems necessary and
most for the interest of all concerned.

Sect. 5. The petition, when made to the supreme judicial court or
superior court in any county, shall be accompanied by a certificate from
the probate court of the county where the executor or administrator
was apjjointed, setting forth the amount of debts due from the de-

ceased so far as they are ascertained, and the value of his real and per-

sonal estate ; and when the petitioner prays for the sale of more than
is necessary for the payment of debts, the probate court shall further

certify whether it is necessary that the whole or a part of the estate

should be sold, and if part only, what part.

Sect. 6. When the executor or administrator is licensed to sell more
than is necessary for the payment of debts, he shall before the sale give
bond with suflicient surety or sureties to the judge of the probate
court for the county in which he was appointed, conditioned to account
for and dispose of according to law all proceeds of the sale remaining
after payment of the debts and charges.

Sect. 7. If there is in the last Avill of the deceased any disposition
of his estate for the payment of debts, or any provision which may
require or induce the court to marshal the assets in any manner differ-

ent from that which the law would otherwise prescribe, such devises
or parts of the will shall be set forth in the petition, and a copy of the
will shall be exhibited to the court; and the assets shall be marshalled
accordingly, so far as can be done consistently with the rights of the
creditors.

Sect. 8. License shall not be granted until notice of the petition
and of the time and place appointed for hearing the same has been
served personally on all persons interested in the estate, at least four-

teen days before the time appointed for the hearing, or by publication
three weeks successively in such newspaper as the court shall order,

that they may appear and show cause why the same should not be
granted ; but if all persons interested signify in writing their assent to
the sale, notice may be dispensed with.

Sect. 9. License shall not be granted if any of the persons inter-

ested in the estate give bond to the executor or administrator, in a sum
and with sureties approved by the court, Avith condition to pay all debts
mentioned in the petition that shall eventually be found due from the
estate, with the charges of administering the same, so far as the goods,
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chattels, rights, and credits, of the deceased shall be insufficient

therefor.

Sect. 10. If the facts set forth in the petition are proved, and no rpon obtaining
. . , 1 « ,1 ill! J. J.I license, execu-

sufficient cause is shown to the contrary, the court shall grant the tor or adminis-

license ; and the executor or administrator shall be thereu]ion author-
^."''""T^k)?^'

ized to execute conveyances which shall be efiectual to pass to the pur- s'Greeni. -szd.

chaser all the estate, right, title, and interest, in the granted premises,

which the deceased had therein at the time of his death, or which was

then chargeable with the payment of his debts.

Sect. 11. The real estate so liable to be sold shall include all what real es-

lands of the deceased, and all rights of entry and of action, and all l.oki"^'^^

other rights and interests in lands, which by law would descend to his
J^^:^[o'^y/;

heirs, or which would have been liable to attachment or execution by il^osUo^Uj-

a creditor of the deceased in his lifetime. No claim to such lands by H HlH' f^i-_

entry or action shall be made more than five years after the decease of 5Cush.'524.
•' bee Ln. U)6, § !•

the grantor.

Sect. 12. An executor or administrator, licensed to sell lands fraud- Lands fraudu-

ulently conveyed by the deceased, or fraudulently held by another per- may be feFre''-

son for him, or to which he had a right of entry or of action, or a right
^^j';'^«'^^''J;'J

'^^-

to a conveyance, may first obtain possession thereof by entry or by k. s. 7i,§i2.

action, and*^ may sell the same at any time within one year after so
\llf^ ]^^^ | };

obtaining possession.
_

i> ^let. 51.

Sect. 13. He may make a formal entry upon the premises and bring Action thcre-

the action on his own seisin acquired by such entry, demanding the land
(,°o'u|.hI

as executor or administrator. k. s. 71, § 13.

Sect. 14. An executor or administrator licensed to sell i-eal estate Oathtobetak-

shall, before fixing on the time and place of sale, take and subsci-ibe an l^.^beforf^^'ie!

oath in substance as follows: that in disposing of the estate which he
^(.^g^^'gf^^'

is licensed to sell he will use his best judgment in fixing on the time and

place of sale, and will exert his utmost endeavors to dispose of the same

in such manner as will be most for the advantage of all persons inter-

ested therein.

Sect. 15. He shall give public notice of the time and place of such Notice of sale,

sale, by causing notifications thereof to be posted, thirty days at least r° s.^'mIs.

before the sale, in some public place in the city or town Avhere the de-

ceased last dwelt, and in two adjoining cities or towns, if there are so

many in the county, and also in the city or town where the lands lie
;

or by publishing the same three weeks successively in a newspaper ; as

the court granting the license may order.

Sect. 16. An affidavit of the executor or administrator, or person Evidence tbere-

employed by him to give such notice, being made and filed and re-
uated."^

^^''^^^

corded with a copy of the notice in the probate office within one year K.s.71, §i6.

after the sale, or at any time afterwards by permission of the court upon ''"''

petition of the executor or administrator and satisfactory evidence fur-

nished that the notice was given as ordered, shall be admitted as evi-

dence of the time, place, and manner, of giving the notice. And it shall

be the duty of the several registers to record such affidavits, filed as

provided in this section.

Sect. 17. The sale shall be made by public auction; and if at the Saie by public

time appointed therefor the executor or administrator deems it for the
]"'^s°"i','§*i7.

interest of all persons concerned therein that the sale be postponed, he 5 Greeni. '240.

may adjourn it for any time not exceeding fourteen days.

Sect. 18. Notice of such adjournment shall be given by a ptiblic Notice of ad-

declaration at the time and place first appointed for the sale ; and if the ^^j"™™*^^*' ^°^

adjournment is for more than one day, further notice thereof shall be 11. s. 71, § is.

given by posting or publishing, as time and circumstances may admit.

Sect. 19. When a testator has given a legacy, which Avith his debts Kcai estate,

and the charges of administration, his goods, chattels, rights, and cred- for p" ymrat of

its, are insufficient to pay, the executor, or administrator with the will legacies.
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R. S. 71,§20.
14 Mass. 421.

7 Cush. 101.

annexed, may be licensed to sell real estate for that purpose, in the same
manner and upon the same terms and conditions as are prescribed in the

case of a sale for the payment, of debts.

Forei^ execu-
tor, &c.,may be
licensed to sell

real estate.

K. S. ~1, §21.
1859, 19G.

3 Mass. 514.

to give bond,
unless already
bound.
II. S. 71, § 22.

to ffive fur-
ther bond to ac-
count for sur-
plus, &c.
K. S. 71, § 23.

Oath, notice of
sale, and per-
petuatinof evi-

dence of notice.
K. S. 71, § 24.

BY FOREIGN" EXECUTORS, &C.

Sect. 20. An executor or administrator appointed in another state

or in a foreign country on the estate of a person dying out of this state,

upon whose estate there is no executor or administrator appointed in

this state, may file an authenticated copy of his appointment in the

probate court for any county in which there is real estate of the de-

ceased ; after which he may be licensed by the same probate court, or

the supreme judicial court or superior court in any county, to sell real

estate for the payment of debts, legacies, and charges of administration,

in tlie same manner and upon the same terms and conditions as are pre-

scribed in the case of an executor or administrator appointed in this

state, exce])t as hereinafter provided.

Sect. 21. When it appears to the court granting the license, that

such foreign executor or administrator is bound with sufficient sui-ety or

sureties, in the state or country in which he was appointed, to account

for the proceeds of such sale, and a copy of such bond duly authenti-

cated is filed in the probate court where the copy of his appointment is

filed, no further bond for that purpose shall be required of him here
;

otherwise, before making such sale he shall give bond, with sufficient

surety or sureties to the judge of the probate court for the same county,

with condition to account for and dispose of said proceeds in the pay-

ment of debts, legacies, and charges of administration, according to the

law of the state or country in which he was appointed.

Sect. 22. When such foreign executor or administrator is licensed

to sell more than is necessary for the payment of debts, legacies, and
charges of administration, he shall before making the sale give bond
with sufficient surety or sureties to the judge of the probate court con-

ditioned to account before the same court for all proceeds of the sale

remaining after payment of said debts, legacies, and charges, and to dis-

pose of the same according to law.

Sect. 23. Every foreign executor or administrator licensed to sell

real estate shall, before fixing on the time and place of sale, be sworn
and give notice of the time and place of sale, and otherwise proceed as

is prescribed for an administrator appointed here when making such
sale ; and the evidence of such notice may be perpetuated in the same
manner.

Real estate of
ward may be
sold by guardi-
an, for payment
of debts.
R. S. 71,§26.
5 Pick. 482.

"Whole sold,
when partial
sale would in-

jure residue.
R. S. 71, §27.

BY GUARDIANS FOR THE PAYMENT OF DEBTS.

Sect. 24. When the goods, chattels, rights, and credits, in the hands
of a guardian are insufficient to pay all the debts of the ward, with the

charges of managing the estate, the guardian may be licensed to sell his

real estate for that purpose, in like manner and upon like terms and
conditions as are prescribed in this chapter in the case of a sale by ex-

ecutors or administrators, except as hereinafter provided.

Sect. 25. If it is represented in the petition and appears necessary

to sell some part of the real estate of the ward, and that by such partial

sale the residue of the estate, or of some specific piece or part thereof,

w^ould be greatly injured, the court may license a sale of the whole of

the estate, or of such part thereof as it deems necessary and most for

the interest of all concerned ; the guardian giving bond to account for

the surplus of the proceeds of the sale in like manner as is prescribed in

this chapter in case of a like sale by an executor or administrator.
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Real estate of
wards may be
sokl for main-
tenance, &e.
K. S. 72, § 1, 2.

License to be
frranted on peti-
tion of guardi-
an, and to speci-
fy purpose of
sale.

K. S. 72, § 7.

FOR MAINTEXAIS'CE AXD INVESTMENT.

Sect. 26. When the income of the estate^of a ward is insufficient to
maintain him and his family, or when it appears that it Avould be for the
benefit of a ward that his real estate or any part thereof be sold and the
proceeds put out on interest or invested in some productive stock, his

guardian may sell the same accordingly, upon obtaining a license there-
for and proceeding therein as hei-einafter provided.

Sect. 27. To obtain such license, the guardian shall present to the
court a petition setting forth the condition of the estate and the facts

and circumstances on which the petition is founded. If after a full ex-
amination, on the oath of the petitioner or otherwise, it appears either
that it is necessary or that it would be for the benefit of the ward that
the real estate or any part of it should be sold, the court may grant a
license therefor, specifying therein whether the sale is to be made for
the maintenance of the ward and his family, or that the proceeds may
be put out or invested as aforesaid.

Sect. 28. Guardians licensed to sell real estate for maintenance of a
ward or investment, shall before the sale give bond, with sufficient surety
or sureties to the judge of the probate court for the county in which
they are appointed, with condition to sell the same in the manner pre-
scribed for sales of real estate by executors and administrators, and to
account for and dispose of the proceeds in the manner provided by law.

Sect. 29. If the estate is sold for the maintenance of the ward and
his family, the guardian shall apply the proceeds so far as necessary to
that purpose, and shall put out the residue on interest, or invest it in

the best manner in his power, until the capital is wanted for such main-
tenance

; in which case the capital may be used for that pui-pose in like

manner as if it had been personal estate.

Sect. 30. If the estate is sold in order to put out and invest the pro-
ceeds, the guardian shall make the investment according to his best
judgment, or in pursuance of any order that may be made relating
thereto by the probate or supreme judicial court, as provided in chapter
one hundred and nine.

Sect. 31. The estate of a minor may be sold for the purpose of in-

vesting the proceeds as provided in this chapter, upon the petition and
representation of any friend of the minor ; and in such case the court
may authorize the guardian or any other suitable person to convey the
estate. When a sale for such purpose is ordered on the petition of the
guardian of a minor, the court may authorize any suitable person other
than the guardian to sell and convey the estate. The provisions of this
chapter in relation to licenses and sales on the petitions of guardians,
excei)t as provided in the following section, shall apply to licenses and
sales under this section.

Sect. 32. U]>on a sale by a person other than the guardian, the pro-
ceeds shall be forthwith paid to the guardian upon his giving bond,
with sufficient sureties, to the judge of the probate court for the county
where the real estate is situate, conditioned to account therefor. If
there is no guardian, the proceeds shall be put out and invested by the
person authorized to sell the estate, in hke manner as is required of a
guardian.

BY FOREIG-N GUARDIANS.

Sect. 33. When a minor, insane person, or spendthrift, residing out roreiofn guar-

of this state, is under guardianship in the state or country in which he p"'™ort to sei"'
resides, and has no guardian appointed in this state, the foreign guar- estate of ward.

dian may file an authenticated copy of his appointment in the probate k! li 72,'§i];

court for any county in which there is real estate of the ward ; after
which he may be licensed to sell the real estate of the ward in any

65

Guardian to
give bond.
R. S. 72, § 10.

11 Met. 529.
11 Gush. 18.

When Bold for
maintenance,
proceeds, how
disposed of.

R. S. 72, § 3. .

How, when sold
for investment.
K. S. 72, § 4.

See Ch. 109, § 22.

Minor's real es-
tate may be sold
lor investment
on petition of,

or by, any
friend in certain
cases.

1S38, 190, § 1.

How proceeds
of sale disposed
of.

ISOS, 190, §2.
1850, 45.
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Guardian to
give bond, un-
less already
bound, upon li-

cense to soil for
payment of
debts.
K. S. 71, § 32.

to give fur-
ther bond when
he sells more
than necessary.
R. S. 71,§33.

to "•ive addi-
tional bond
upon license to
sell for main-
tenance, &c.
K. S. 72, § 17.

11 Met. 529.

11 Cush. 18.

county, in the same manner and upon the same terms and conditions as

are prescribed in this chapter in the case of a guardian appointed in

this state, except as hereinafter provided.

Sect. 34. When it appears to the probate court that a foreign guar-
dian, Ucensed to sell real estate for the payment of the debts of his

ward, is bound with sufficient surety or sureties, in the state or country
where he was appointed, to account for the proceeds of such sale, and
an authenticated copy of such bond is filed in said court, no further

bond shall be required ; otherwise he shall give bond in like manner as

is prescribed in this chapter in case of sales by foreign executors or
administrators.

Sect. 35. When such foreign guardian is licensed to sell more than
is necessary to pay debts and charges, he shall, before making the sale,

give bond with sufficient surety or sureties to the judge of the probate
court, conditioned to account before the same court for all proceeds of
the sale remaining after payment of said debts and charges, and to dis-

pose of the same according to law.

Sect. 36. Every foreign guardian licensed to sell real estate for the

maintenance of his ward or investment, shall before making the sale

give bond with sufficient surety or sureties to the judge of the probate
court, conditioned, in addition to the condition required in the bond of
other guardians in such case, that he will account for and dispose of the
proceeds or so much thereof as may remain upon the final settlement of
his accounts, to such persons, and in such proportions, as the real estate

would have descended or been disposed of according to the laws of this

state if it had not been sold.

What courts
may license
sales by guar-
dians.
R. S. 71, § 30.

R. S. 72, § 0.

When over-
seers of poor to
assent.
R. S. 71, § 28.

R. S. 72, § 9.

Notice to per-
sons interested.
K. S. 71,§§8,29.
R. 8. 72. § S.

7 Met. 457.

8 Mot. 51, 355.

2 Gray, 100.

Who entitled to
notice.
R. S. 71, § 29.

Oath by gTiar-

dian, notice of
sale, and per-
petuating- evi-
dence.
R. S. 71, § 35.

R. S. 72, §§ 11,

12, 15.

PROVISIONS COMMOX TO SALES BY GUARDIANS.

Sect. 37. The license to a guardian may be gi'anted by the supreme
judicial court, or the superior court in any county, or by the probate
court for the county in which he is appointed. The application when
not made to the probate court shall be accompanied by a certificate of
that court as to the necessity or expediency of making the sale.

Sect. 38. No license shall be granted to a guardian except in case
of minors, unless the overseers of the poor of the place where the ward
is an inhabitant or resides certify in Avriting their approbation thereof.

Sect. 39. No license shall be granted to a guardian until after no-
tice, by public advertisement or otherwise as the court shall order, to
the next of kin of the Avard and all persons interested in the estate, to
appear and show cause why the same should not be granted ; but such
notice may be dispensed with if all persons interested signify in writing
their assent to the sale.

Sect. 40. All who are next of kin, and heirs apparent or presump-
tive, of the ward, shall be considered as interested in the estate, and
may appear as such, and answer to the petition of the guardian.

Sect. 41. Guardians appointed in this state or elsewhere, when
licensed to sell real estate, shall, before ^fixing on the time and place of
sale, take and subscribe the oath, give notice of the time and place of
sale, and otherwise proceed therein, as prescribed in like cases for exec-
utors and administrators ; and the evidence of giving notice may be
perpetuated in the same manner.

PROVISIONS COMMON TO SALES BY EXECUTORS, ADMINISTRATORS, AND
GUARDIANS.

foreign execu- Sect. 42. All proceedings in probate courts respecting sales by a
tors, &c., where foreign exccutor, administrator, or guardian, shall be had in the court
R. s. 71, § 25. for the county in which an authenticated copy of his appointment is first
R.s.72,§i6.

fiig^^
^ ly n
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Sect. 43. 'No license shall be in force for more than one year after License, how
the granting thereof, except Avhen a sale is made of land recovered by k°§.^7i^°/i9"

an executor or administrator as provided in sections twelve and thir- k. s. 72, § 13.

,
^ 2 Gush. 184.

teen.

Sect. 44. In all sales by executors, administratoi's, or guardians. Surplus of sales

appointed in this state or elsewhere, of part or the whole of the real esute!'^'^'^^

*^*^^^

estate of a deceased person or ward, the surplus of the proceeds remain-
j^- 1- i!'- § •^*-

,

ing on the final settlement of the accounts shall be considered as real sMa's'srsis.'
''

estate, and be disposed of to the same persons and in the same propor- ^ ^^^^- ^"^^•

tions as the real estate would descend or be disposed of by the laws of
this state if not sold.

Sect. 45. If a person appears and objects to the granting of a license When costs

to sell real estate, and it ap])ears to the court that either the petition or ™k^
^'^ award-

the objection thereto is unreasonable, they may award costs to the pre- ^•^•^i'§36.

vaihng party.

Sect. 46. No action for the recovery of any estate sold by an exec- Actions for

utor or administrator under this chapter shall be maintained by any heir el" cutor'^ad^
or other person claiming under the deceased, unless it is commenced ministrat'or, or

within five years next after the sale ; and no action for any estate so fted'^to'fl've^™

sold by a guardian shall be maintained by the ward or by any person years, unless,

claiming under him, unless commenced within five years next after the r.'s. 71, §37.

termination of the guardianshij) ; except that persons out of the state,
9^cush~'''^3^*

and minors and others under legal disability to sue at the time when
the right of action first accrues, may commence such action at any time
within five years after the removal of the disability or their return to
the state. No entry, unless by judgment of law, shall be made upon
lands so sold, with a view to avoid the sale, unless within the times of
limitation before prescribed for the commencement of an action.

Sect. 47. No action relating to an estate sold under this chapter, in Requisites of

which an heir or other person claiming under the deceased, or in which I^ahilt heir^or

the ward or a person claiming under him, contests the validity of the ward.

sale, shall be avoided on account of the deed not having been executed r.' s." 72,' § 20.'

and delivered within one year after the granting of the license, nor on i^^'H''-
r» * •• .. 2 CooiGV 506

account of any in-egularity m the proceedings, provided it appears:— 9 pick. 285.

First. That the executor, administrator, guardian, or other person,
^
'^^^^'Jf^' -. 1 /(a

was licensed to make the sale by a court of competent jurisdiction :
^4- '••'^ ^

Second. That he gave a bond which was approved by the judge of
the probate court, in case a bond was required upon granting the
license

:

Third. That he took the oath prescribed in this chapter

:

Fourth. That he gave notice of the time and place of sale as pre-
scribed herein : and.

Fifth. That the premises were sold accordingly by public auction,
and are held by one who purchased them in good faith.

Sect. 48. If the validity of a sale is drawn in question by a person as against

claiming adversely to the title of the deceased or the ward, or claiming ve^l^™*!^* heh- or
lander a title that is not derived from or through the deceased or ward, ward.^

the sale shall not be void on account of any irregularity in the proceed- r] f; ^2, 1 22!

ings, if it appears that the executor, administrator, or guardian, was
licensed to make the sale by a court of competent jurisdiction, and that
he accordingly executed and acknowledged in legal form a deed for the
conveyance of the premises.

Sect. 49. Every person authorized to make sale of lands under this Persons mak-
chapter shall be required upon application to the probate court by an b^^eS^d^
heir, creditor, ward, or other person, interested in the estate, to make upon oath as to

answer upon oath to all matters touching his exercise and fulfilment of abmtrfor'mi^-"
said license, including all proceedings under it from its first grant, as fully conduct, &c.

as he is liable to account and be examined in reference to personal estate, r.' i; 72^ §21;

If, in relation to the exercise of such Ucense or a sale under it, there is
^^~' ^^' §

^-
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any neglect or misconduct in the proceedings of such person, by which a

person interested in the estate sutFers damage, he may i-ecover compen-
sation therefor on the probate bond or otherwise as the case may
requii-e.

CHAPTER 103.

OF TAKING LAND TO SATISFY EXECUTIONS FOR DEBT.

8.

9.

10.

11.

12.

13.

14.

15.

16.

levy and set-off.

Section
1. Lands and rights thereto may be taken on

execution.

2. Estates tail may be taken, &c.

3. Land to be appraised, &c.

4. Appraisers to view land, certify, &c.

5. Land, how described in certificate, &c.

6. in separate pieces, how appraised.

7. Certificate by two appraisers, when sulfi-

cient.

Estate to be valued as a fee simple, unless

otherwise expressed.

Execution, liow levied on estate of joint

tenant or tenant in common.
how levied on estates incapable of divis-

ion.

on estates for life.

Proceedings when levied on rents and

profits of estates for life.

Lessee to pay rent to creditor after notice.

When part is taken, rent apportioned.

Seisin to be delivered to creditor, or right

assigned to him.

Momentary seisin when debtor has right of

entry only.

17. Execution and return to be recorded in

registry of deeds.

18. llecord of justice's execution, &c., prima
facie evidence of regularity.

19. Levy not recorded, how for effectual.

20. not returned, &c., valid against creditor,

except, &c.

21. If void, creditor may waive it if not re-

turned and recorded.

Alias execution on scirefacias if levy not

effectual.

Proceedings. Costs.

Debtor to have notice. Levy to take effect

from seizure. Return, &c.

Matters to be contained in officer's return.

Debtor may redeem land within one year.

27. Amount due for redemption may be ascer-

tained by three justices of peace, and tender

made.
If land is not released to debtor, he may
recover it in writ of entry.

Debtor may bring suit in equity.

Proceedings in such suit.

Costs therein, how awarded.

Estate for life, how redeemed when levy is

ou rents aud profits.

22.

23.

24.

25.

26.

28.

29.

30.

31.

32.

set-off, &c., of mortgaged lands.
Section
33. Right of redemption may be set off on exe-

cution.

34. When mortgage is not fully allowed for,

creditor to hold premises, &c.

35. When mortgaged estates set off may be re-

deemed.
36. Mortgage paid by creditor, how redeemed.

37. if not redeemed, creditor to hold prem-
ises.

38. If right levied on is not redeemed.

SALE, &C., OF MORTGAGED LANDS.

39. Right of redemption may be sold on execu-

tion.

40. Sale, how made.
41. Notice of time and place of sale, how given

and published.

42. Officer may adjourn sale.

43. Levy, when to take effect ; return may be
completed afterwards.

44. Mortgaged estates sold on execution may
be redeemed within one year.

45. Mortgage, if paid by purchaser, how re-

deemed by debtor.

46. Estate, if not released, may be recovered.

4~. Right of redemption of land in different

counties.

SPECIAL PROVISIONS.

48. If levy is on land the record title to which
is in name of other than debtor, &c., action

for possession to be brought, &c.

49. Fees and charges of levy to be added to

debt.

50. Proceedings by heirs, executors, adminis-

trators, &c., of debtor.

51. by heirs, &c., of creditor.

52. Right of redeeming land set off on execu-

tion, may be taken and sold on another exe-

cution. Proceedings.

53. Land of deceased persons may be taken on
execution.

54. may be redeemed as if taken during life.

55. After redemption, not to be taken for other

debts.

56. Land may be taken on execution ui favor

of executor, &c.

57. Dower in lands taken on execution.

58. Executions in favor of state, how served.

59. Redemption of lands so taken.

LEVY AND SET-OFF.

Lands and
rights thereto
may be taken
on execution.
R. S. 73, § 1.

1844, 107, § 1.

Section 1. All the lands of the debtor in possession, remainder, or

reversion, all his rights of entry into lands and of redeeming mortgaged

lands, and all lands and rights above described fraudulently conveyed

by him with intent to defeat, delay, or defraud his creditoi's, or pur-
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chased, or directly or indirectly paid for by him, the record title to i855, 453, § 1.

which is retained in the vendor, or is conveyed to a third person with
j'^Met^'sls.

intent to defeat, delay, or defraud the creditors of the debtor or on a -3 Met. 26.

trust for him, express or implied, whereby he is entitled to a present ~ ^^^'

conveyance, may, except as provided in chapter one hundred and four,

be taken on execution for his debts in the manner hereinafter provided.

Sect. 2. Estates tail which could be lawfully barred by the person Estates tail may

entitled thereto, may be taken on execution in the same manner as es- ^l s'.'^73,'§'2?"

tates in fee simple ; and whoever laAvfully holds such premises under ^ m^'ss. lys.

the execution shall have an estate in fee simple therein.

Sect. 3. Upon the levy of an execution on the debtor's land, the Land to be ap-

officer shall cause the estate to be appraised by three disinterested and
j't'^^'g

^^3 "1

3

discreet men, of whom one shall be appointed by the creditor, one by is48, 317.

the debtor whose land is taken, or, if the debtor is absent from or not {^52, 250.

resident in the state, by his agent or attorney if he has any known to
^ ^/'f

"^-:/'*'

the officer, and the third by the officer. If the debtor is absent from or s Mass! 113.

not resident in this state, and has no agent or attorney know^n to the
sls^^'^^^'

^'^^'

officer, or neglects to appoint an appraiser, the officer shall appoint one i? Mass. 434.

for him. The persons thus appointed shall be sworn before a justice of 3 Met.'25K
** *

the peace or the officer, faithfully and impartially to appraise the real
jo^c^\"^247

estate shown to them as taken on the execution.

Sect. 4. The appraisers shall proceed with the officer to view the Appraisers to

land, and shall examine it so far as is necessary to form a just estimate
tify" Ic?*^'

'^'^'^'

of its value : and a certificate of their appraisement shall be indorsed «• s. ?3, § 4.

on the execution and signed by them. 2 Picic. 382/504.

Sect. 5. The land levied upon, whether it is an entire piece or an Land, how de-

undivided part thereof, and whether the debtor's estate therein is a fee
tiiicate, &c!'^''

simple or any less estate, and whether it is in possession, reversion, or if- s. 73, §5.

remainder, shall be described by metes and bounds, or otherwise, with ii' Mass.' 103.

as much precision as is necessary in a common conveyance of land, and 'i^'g^'i'^

in such manner that the premises may be known and identified. Such
description may be contained in the certificate of the appraisers or

return of the officer, and in either of them may be referred to and
adopted in the other.

Sect. 6. If the execution is levied at the same time upon several in separate

pieces of land, each piece may be separately appraised, or all may be pra^ised!^°^^
^^"

appraised together. When several pieces are taken successively on the k- S- '3, § 6.

same execution, a distinct set of appraisers may be appointed for each n Maas. 515.

piece, or all may be appraised by the appraisers first appointed. ^ P'*''^- 382.

Sect. 7. The dissent of one appraiser and his refusal to sign the Certificate by

certificate of appraisement, if he was sworn and acted with the others,
wh°u'sufficient'.

shall not vitiate the levy of the execution ; but in such case the certifi- K- s. 73, §7.

cate of the other two shall be sufficient. h Mass. 14.3.

Sect. 8. In estimating the value of the estate of the debtor, the ap- 2 I'ick. 331.

praisers shall value it as an estate in fee simple in possession, unless it is ued'as afee'^sim-

expressly stated in the description indorsed on the execution to be a pie, unless oth-

less estate ; and in every case all the freehold estate and interest wdiich ed.

the debtor has in the premises, shall be taken and pass by the levy, ]|-
^^J^^^^ |^

unless it is a larger estate than is mentioned in said description. 1 Met. 345.

Sect. 9. When land is held by a debtor in joint tenancy or in com- i:xecution, how
mon, the part or share thereof belonging to the debtor may be taken on of^oiit'teraut,''

execution and shall be thereafter held in common with the co-tenant, or tenant in

If the Avhole share of the debtor is more than sufficient to satisfy the k.'s"73!'§9.

execution, the levy shall be made upon an undivided portion of that |~
^ass. .348.

share, to be determined by the appraisers and to contain as rftuch as

they deem sufficient to satisfy the execution ; the portion thus taken
to be held in common with the debtor and the other co-tenant.

Sect. 10. When the premises levied upon consist of a mill, mill-
estato^^il^ap.v"

privilege, or other real estate, which cannot be divided without damage bieofdivisiou.

44
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K. S. 73, § 10. to the whole, and which is more than sufficient to satisfy the execution,
the levy shall be made upon an undivided portion of the whole, to be
determined by the appraisers, and to contain as much as they deem
sufficient to satisfy the execution ; and the portion thus taken shall be
held in common with the debtor.

Execution, how Sect. 11. When the execution is levied on an estate for life, the

tates for'iife. value thereof may be estimated by the appraisers, and the same may be
R.s. 73, §11. taken and set off to the creditor at the appraised value, like other real

15 Mass! 439! estate ; or the execution may be levied on the rents and profits of the
premises, at the election of the creditor.

Proceedings, Sect. 12. In the latter case, the annual value of the rents and

rents and pro" pi'ofits shall be estimated by the appraisers, and the premises shall be
its of estates for set off to the creditor for such length of time as is sufficient to satisfy

B.%. 73, § 12. tlie execution at the rate of rents and profits as estimated by the
appraisers, if the life estate endures so long ; computing interest on the
sum due on the execution, and deducting the rents and profits as so

much paid from time to time as the rents and profits fall due. If the
life estate expires before the end of the term so fixed by the appraisers,

the creditor may have a new action on the judgment to recover the
sum then remaining due thereon.

Lessee to pay Sect. 13. When the premises levied upon are under lease to a

afteVnotice.'^*"^
third person, and the reversion of the whole is taken on the execution,

R. s. 73, § 13. the lessee shall be bound to pay to the creditor the rent accruing from
the time of the levy, except such part thereof as he has paid before

notice of the levy.

When part is Sect. 14. When the premises are under lease as aforesaid, and the

portioned.*
^^' reversion of a part of them only is taken, it shall be ascertained and

R. s. 73, §14. determined by the appraisers what portion of the whole annual rent
17 ass. 440.

gjjall be paid to the creditor in consequence of the levy ; and the lessee

shall be bound to pay the same accordingly.

Seisin to be de- Sect. 15, The officer who serves the execution shall deliver to the

itor^^or righTas- Creditor, or his attorney, seisin and possession of the premises so taken,
signed tojhta. SO far as the nature of the estate and the title of the debtor will admit

;

14 Mass'. 27?' but when the estate so taken consists of a remainder, reversion, or
right of redemption, the officer shall not oust the j^erson who is law-
fully in possession of the land, but shall only assign to the creditor the
right which the debtor had therein, and may make his return accord-
ingly.

Momentary Sect. 16. When the exccution is levied on land of which any per-

debtorha^'rlght ^^^ Other than the debtor is actually seised, the officer shall deliver to
of entry only, the Creditor or his attorney a momentary seisin and possession of the

3 Mass. 538. " land, so far as to enable the creditor to maintain an action therefor

upon his own seisin ; but he shall not actually expel and keep out the
tenant then in possession, against his will.

Execution and Sect. 17. The officer shall return the execution, with a certificate

corded ^iurc.rrs-
*^^ ^^^* doings indorsed thereon, into the clerk's office, or court to which

try of deeds." the same is returnable, or, if a justice's execution, to the justice who
1853, 2ffi).^^" issued the same; and shall also, within three months after the levy is

11 Mass. 207. completed, cause the execution and return to be recorded in the resis-
15 "Mass *^00 T.... ®
5 nek. 170.

" try of deeds for the county or district m which the land lies ; the
expense of which shall be added to the charge of levying the exe-
cution.

Record of jus- Sect. 18, Such record in the registry of deeds of an execution

&T'primnfiicie
i^sucd by a justice of the peace or police court, and of the levy thereon,

evidence of reg- shall be prima facie evidence of the regularity of the judgment and

isssfJeg, § 2.
prior proceedings in the case in which the execution issued.

Levy not re- Sect. 19. If the levy of an execution is not recorded in the regis-

fectu^'^"^^^ ^^T of deeds within three months as aforesaid, it shall be void as

against a creditor who has attached the same premises, or taken them
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on execution, without notice of such levy, and also as against any per- R. s. 73, § is.

son who has purchased them in good faith and for a valuable consid- I Ma'sTVl'''
eration, without such notice; but if the levy is recorded, although after i5 Mass. 137.

the expiration of the three months, it shall be valid and effectual as 5 pick! 170.'

against any conveyance, attachment, or levy made after such recording.

Sect. 20. The levy of the execution, although neither returned nor Levy not re-

recorded as aforesaid, shall be so far valid and effectual as against the
*"i!Jf**;^'^*'v

creditor, that he shall not be permitted to waive the levy and have a creditor, ex-

new execution of his judgment, except as is provided in the following g^g' f^\ jg
section.

Sect. 21. If, before the execution is returned and recorded, it if void, cred-

appears that there is a defect or error in the proceedings that would
Jt°if'^ot

^'"^^

defeat and render void the levy, or that the estate levied upon cannot turned and re-

for any reason be held thereby, the creditor may waive the levy, and it R.'^sf 73, § 20.

shall thereupon be null and void, and he may resort to any other rem- i" Met. 82.

edy for the satisfaction of his judgment.
Sect. 22. If^ after the execution is returned or recorded, it appears if not effect-

to the creditor that the estate levied on, or any part thereof, cannot be mayh^ave^aHas
held thereby, the creditor may sue out of the clerk's office of the court execution on

fi'om which the execution issued a writ of scire facias to the debtor, r.*'s."'73?§21.

requiring him to appear and show cause why another execution should
l^^^^^'^^^'

not be issued on the same judgment, and the writ maybe sued out 19 Pick. '433'.

though there is a subsequent judgment for a part thereof not satisfied I2 Met! 449!

by the levy. If the debtor, after being duly summoned, does not show 2 Gray", 326.

sufficient cause to the contrary, the levy of the former execution may
be set aside and another execution issued for the amount then due on
the original judgment, and not included in a subsequent judgment,
without interest or further costs.

Sect. 23. If it appears at the hearing, that a part only of the estate Proceedings,

levied on is held thereby, and the creditor desires it, a warrant may be Costs,

issued to the officer who made the levy, or to the sheriff or his deputy,
requiring him to cause the part not held thereby to be appraised at a
sum which, if added to the value at the time it was taken, according
to the best judgment of the appraisers, of the part held by the levy
separate from the part not held thereby, would make the amount of
the former appraisement ; and the officer shall cause appraisers to be
appointed, and such appraisement made, as required on the levy of the
former execution ; and on return thereof, the levy may be set aside so
far as relates to the part not held thereby, and if duly recorded, be
valid as respects the remaining part ; and another execution may be
issued for the amount of the appraisement returned by the officer, with-
out further interest or costs. If, in either case, it appears to the court
that the creditor had no just cause for such suit, the debtor shall

recover costs.

Sect. 24. The officer, after taking the land on execution, shall give Debtor to have

notice thereof to the delDtor, if found within his precinct, allow him a t'a°ke*'l^ecrfrom

reasonable time to appoint an appraiser, and then proceed without un- !?'2"'"'l5
^et^™-

necessary delay to have the estate appraised and complete the levy eGreeni.iea.

thereon. The levy shall be considered as made at the time when the
g^j^t^lig^'

laud is taken ; and the subsequent proceedings and officer's return shall s Met." 599.'

be vahd, although made and done after the return day, or after the ^ ^^*' ^' *^^-

removal or other disability of the officer.

Sect. 25. The officer in the return or certificate of his doings in- Officer's return,

dorsed on the execution, shall set forth substantially the following facts
^?°*''''*^ ^^'"'^-

and circumstances, to wit :— K- s. 73, § 23.

First. The time when the premises were taken on execution

:

1852,' 256.

'

Second. That the appraisers were appointed by himself and the cred-
J)

^^'^^' ^:"-

itor and debtor; or that the debtor was absent 'from or not resident 7 Mass.'
74^'

in this state, and had no agent or attorney known to the officer, or
I ^^^^^{,^3^' f^f
10 Gush. 247.
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11 Mass. 207,
515.

13 Mass. 351.

2 I'ick. 3S2.

9 Mass. 92.

2 Pick. 443.

Mass. 284.

14 Mass. 143.

2 Pick. 331.

Debtor may re-

deem land with-
in one year.
B. S. "3, § 24.

2 Met. 510.

3 Met. 53G.

Amount due for
redemption
may be ascer-
tained by three
justices of the
peace, and ten-
der made.
R. S. 73, § 25.

If land is not re-

leased to debt-
or, he may re-

cover it in writ
of entry.
R. S. 73, § 26.

Debtor may-
bring- suit in
equity.
K. S. 73, § 27.
1.S56, 38, § 2.

1659, 196.

Proceeding's in
sucli suit.

R. S. 73, § 28.

1856, 38, § 2.

neglected to appoint an appraiser, and the officer appointed one for him,
as the case may be :

Third. That the appraisers were duly sworn, unless a certificate of the
oath is indorsed on the execution and signed by the justice or officer

who administered it

:

Foui'th. That they appraised and set off the premises at the j)rice

specified

:

Fifth. That the officer delivered seisin thereof to the creditor or

some person as his attorney, or assigned the same to him, as prescribed
in case of a remainder or incorporeal estate

:

Sixth. The description of the premises ; unless they are sufficiently

described in the certificate of the appraisers, in which case the officer

may refer to and adojjt that description : and
Seventh. If the appraisement is signted by only two of the ap-

praisers, the return shall show that all three of them were present and
acted therein.

Sect. 26. When lands are taken and set off to a creditor on ex-

ecution, the debtor may redeem the same at any time within one year
after the levy, by paying or tendering to the creditor the sum for which
the premises were set off, with interest thereon from the time of the
levy, all sums paid for lawful taxes and assessments, such reasonable

expenses as have been incurred in repairing and improving the premises,

and all sums lawfully paid on account of any mortgage or other lien

recoverable under section thirty-four; deducting from the amount of

the debt, interest, and expenses, the rents and profits received by the
creditor, or the rents and profits which he might have received, and
with which he is justly chargeable. The creditor shall thereupon ex-

ecute, acknowledge, and deliver, to the debtor, a good and sufficient

deed of release of the estate taken on execution, which deed shall be
prepared by tlie debtor, or at his expense.

Sect. 27. The debtor may in all cases, at his own expense, cause the
amount due for redemption to be ascertained by three justices of the
peace for the county where the land lies, in the manner following : one
of the justices shall be chosen by the debtor, one by the creditor, and
the third by the two first chosen ; or if the creditor neglects to choose
one, the justice chosen by the debtor shall appoint the other two.
After a hearing and examination of the case before the three justices,

thej-^ or any two of them shall make and sign a certificate of the sum
which they adjudge to be due for the redemption of the premises, which
certificate shall be final and conclusive between the parties. The debtor
may then make a tender of tlie sum so adjudged to be due, which shall

be valid and effectual notwithstanding he has made a previous tender
of a different sum.

Sect. 28. If the debtor tenders the sum justly due for redemption,
whether there has been such an adjudication by three justices or not,

and the creditor does not within seven days after the tender release the

premises as before provided, the debtor may recover them Avith costs of

suit, in a writ of entry on his own seisin against the creditor as a dis-

seisor ; in which case he shall before the judgment is entered bring into

court for the use of the creditor the sum so tendered.

Sect. 29. The debtor within one year after the levy of the execu-
tion, whether he has made a previous tender or not, may, instead of a

writ of entry, bring a suit in equity for redemption in the county where
the land lies, either in the supreme judicial court, or superior court;

and it shall be conducted as provided in the two following sections.

Sect. 30. He shall in his bill or Ma-it offer to pay such sum as shall

be found due for redemption of the j^remises, and may set forth any
tender he has made. The court shall ascertain and determine the

amount due, unless the same has been already ascertained by three
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justices of the peace as before provided, and shall require the debtor,

within such time as they may order, to bring into court, or deposit with '

the clerk for the use of the creditor, the amount due for redemption.
Upon the debtor's complying Avith the order, he shall be entitled

to judgment and execution for seisin of the premises, as at common law.

Sect. 31. The court may upon such suit award costs to either party Costs in suit in

as equity requires. But the creditor shall not be requii*ed to pay costs, demptioif how
unless it appears that he has unreasonably neglected to render, when awarded.

'

requested, a just and true account of the amount due on the judgment, i856/^,'§2.

and of the money expended in repairing and improving the premises,

and also of the rents and profits thereof; or unless it appears that a
sufficient sum was tendered to him for the redemption of the premises,

and he neglected for seven days thereafter to execute and deliver a re-

lease thereof as before required. And if the creditor has, before the
commencement of the suit, tendered such a deed of release, and alleges

such tender and brings the deed into court to be deUvered to the debtor,

he shall recover costs.

Sect. 32. When an execution is levied on the rents and profits of Estate for ufe,

an estate for life, the debtor may redeem the same at any time before whm'iev'y^^'on
the debt with interest thereon is fully satisfied, by paying or tendering rents anci prof-

its.

30.to the creditor the- sum then remaining due to him; and the proceed- r.s. 73,

§

ings with regard to such redemption shall be in all other respects the
same as are prescribed for the redemption of other real estate.

SET-OFF, &C., OF MORTGAGED LANDS.

Sect. 38. When any rights mentioned in section one of redeeming Right of re-

mortgaged lands, are taken and set ofi" on execi^tion, the appraisers shall bl'^?t*off
^^^

deduct the value of the encumbrance, or the amount of the mortgage R- s. 73, §31.

debt, when known, from the estimated value of the premises, and the le Mass! 400!

sum so deducted shall be stated in the return of the execution. ~~S^^: l^^-

Sect. 34. If, after an execution is levied in the common form, there 10 Cush. 626.

proves to be a mortgage or any other lien on the premises, or a risht or When mort-
^ ~ * 1 ' o cs'^G is not itii-

estate of homestead therein, not known, or allowed for, or not fully fy allowed for,

allowed for, by the appraisers, the creditor shall nevertheless be entitled
pre^ges***^*'^'^

to hold the premises, except the riglit or estate of homestead, by force k. s. 73, '§ 32."

of the execution as against the debtor, and may recover, in a new ^sKck. 390.

action against the debtor, the amount of the homestead right or estate

and the amount which he shall lawfully pay on account of such mort-
gage or other lien or so much thereof as has not been deducted and
allowed for in the estimate of the appraisers.

Sect. 35. An estate taken and set off as mentioned in the two pre- when mort-

ceding sections, may be redeemed at any time within one year after ??F*^i!f*''*l^ii/>i • • ^ Till 1111 set Off may be
the levy 01 the execution, m the same manner, and the debtor shall have redeemed.

the same remedies in that behalf, as provided in this chapter for the ^" pick%9o?'
redemption of lands not mortgaged.

Sect. 36. If the ci'editor pays the debt due on the mortgage, the Mortgage paid

judgment debtor may redeem the mortgage from the creditor, at the how'^redeemed.
time and upon the terms prescribed for redeeming the same from the k. s. 73, § 34.

• i-» • • 22 Pick 390mortgagee 11 no execution had been levied thereon. 5 Met. 90.

Sect. 87. If the debtor does not redeem the mortgage from the ifnotredeem-

creditor as provided in the preceding section, the creditor shall hold the
ho'irpremLes

premises as an assignee of the mortgage and free from any right of re- R. s. 73, § 35.

'

demption, notwithstanding the debtor has redeemed or offered to redeem ^ ^*^*- ^"•

the right that was taken under the execution.
Sect. 38. If the debtor does not within one year after the levy re- if right levied

deem the right that was taken on the execution, the creditor shall hold deemed.*

""

the premises against the debtor, notwithstanding the debtor may have R. s. 73, §36.

redeemed or offered to redeem the mortgage.
44* 66
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Kight of re-

demption may
be sold on exe-
cution.
R. S. 73, § 37.

K. S. 97, § 32.

•Z Cush. 141.

2 Gray, 326.

Sale,how made.
R. S. 73, § .38.

3 Met. 147.

10 Mot. 81, 138.

2 Gray, 329,

4 Gray, 408, 486.

Notice of time
and place of
.'"ale, how given
and published.
R. S. 73, § 39.

7 Greenl. 376.

12 Mass. 521.

1 Pick. 351.

Officprs may
adjourn sale.

U. S. 73, § 40.

4 Pick. 354.

Levy when to
take effect ; re-
turn may be
completed after-

wards.
R. S 73, §41.
2 Cush. 141.

Mortgaged es-
tates sold on
execution may
be redeemed
within one year.
K. S 73, § 42.

1 Pick. 4j<5.

2 Cush. 141.

Mortgage, if

paid by pur-
chaser, how
redeemed by
debtor.
R. S. 73, § 43.

Estate, if not
released, may
be recovered.

SALE, &C., OF MORTGAGED LANDS.

Sect. 39. All rights of redeeming mortgaged lands mentioned in

section one, may, if the creditor prefers it, be sold on the execution in

the manner hereinafter prescribed, instead of being appraised and set

off to the creditor ; and the surplus of the proceeds of the sale, after

satisfying the execution with the costs and charges, shall be applied and
disposed of in like manner as is provided in the case of sale of goods on
execution by chapter one hundred and thirty-three.

Sect. 40. When the creditor elects to have the right of redemption
sold, the oflicer authorized to serve the execution shall sell it by public

auction to the highest bidder, and shall execute, acknowledge, and de-

liver, to the purchaser, a sufficient deed thereof ; which, being recorded
in the registry of deeds for the county or district where the land lies,

within three months after the sale, shall give to the purchaser all the
debtor's right of redemption.

Sect. 41. The officer shall give notice in writing of the time and
place of sale to the debtor, if found within his precinct, and shall also

cause notifications thereof to be posted up in some public place in the
city or town where the land lies, and also in two adjoining cities or

towns, if there be so many in the county ; all which notices shall be
given thirty days at least before the sale. The officer shall also cal^se

an advertisement of the time and plai?e of sale to be published three
weeks successively before the sale, in some public newspaper printed in

the county where the land lies, if any such paper is there printed.

Sect. 42. If at the time appointed for the sale the officer deems it

expedient and for the interest of all persons concerned therein to post-

pone the sale, either for want of purchasers or for other sufficient cause,

he may adjourn it for any time not exceeding seven days, and so from
time to time for like good cause, until the sale is completed, giving
notice of every such adjournment by a public proclamation thereof at

the time and place previously appointed for the sale.

Sect. 43. The levy shall be considered as made at the time of first

giving the notice, whether given to the debtor, or by posting up a noti-

fication thereof in any city or town, or by publishing the same as before

prescribed ; and shall hold the estate by force of the attachment made
thereon, although the levy is not completed within thirty days after the
judgment ; and the subsequent proceedings and officer's return thereof
shall be valid, although made and done after the return day, or after

the removal or other disability of the officer.

Sect. 44. Rights of redemption taken and sold as before provided,

may be redeemed by the judgment debtor from the purchaser or the

person holding under him at any time within one year after such sale,

by paying or tendering to the purchaser, or the person holding under
him, the sum for which the premises were sold, with the same allowance
for interest, repairs, improvements, and taxes, and the same deduction
for rents and profits, as are provided in case of the redemption of land
set off on execution ; and the purchaser or pei-son holding under him
shall thereupon execute, acknowledge, and deliver, to the debtor, a suf-

ficient deed of release of the right of redemption so taken and sold

;

such deed to be prepared by the debtor, or at his expense.

Sect, 45. If the purchaser pays the debt due on the mortgage, the
judgment debtor ma}^ redeem the mortgage, and also the estate or right

of redem])tion sold under the execution, in the same manner and upon
the same terms as are before prescribed for redemption from the judg-
ment creditor when the right is set off to him and the mortgage debt
paid l)y him, and not otherwise.

Sect. 4G. If the purchaser, or the person holding under him, does

not within seven days after a tender by the debtor release the right of
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redemption as before provided, or if there has been no tender, the debtor R. s. 73, § 44.

may have hke remedies for recovering the right of redemption as are l^ustui!
before provided in like cases for the redemption of land that is not

under mortgage.

Sect. 47. When the right of redemption is of lands in different conn- Eight of re-

ties, the same may be taken and set off or sold on execution by an officer
lanrt'lnmrnfrent

of either county; and for that purpose executions issued by justices of
^^^^'^^j^^'^^-gg .^^

the peace and police courts may run into any county.
ee

. , .

SPECIAL PROVISIONS.

Sect. 48. "When the execution is levied on lands or rights, the record if levy is on

title to which fraudulently stands in the name of a person other than
/^^"e tJwWdUs

the debtor, in either manner mentioned in section one, and such other
j"j"jj'J}p^j^°""'''

person is in possession claiming title thereto, the levy shall be void &c., action ror

unless the judgment creditor to whom the land is set off or the purchaser
|Je'broj'g°ift *&c.

of the right of redemption, as the case may be, commences his suit to im, lof, §4.

recover possession thereof, within one year after the return of the - '

execution.

Sect. 49. The lawful fees and charges of levying an execution in Fees and

any of the modes before provided, shall in all cases be added to the to b^addfdto^

ainount due on the execution and considered as part thereof, in the ^^*-
^,3 .^g

setting off and sale of estates on execution, and also in the redemp-

tion thereof, and in every thing relating to the proceedings under the

execution.

Sect. 50. Every thing required in this chapter to be done by a debtor Proceedings by

in relation to the redemption of an estate taken and set off or sold on torsf adminTs-

execution, may be done by his heirs or assigns, or his executors or
l^^^^^^'

^°-' "^

administrators, or by any person lawfully claiming under him or them, k. s. 73, §46.

in like manner and with like effect as if done by himself; except that in ^^ ^^^^- '^^^^

case of a recovery of the premises by an executor or administrator, the

recovery shall operate only as a discharge of the lien or encumbrance on

the land, and the heir or other person entitled thereto shall be deemed
to be seised thereof accordingly.

Sect. 51. Every thing required in this chapter to be done by or to a by heirs, &c.,

creditor in relation to such redemption, shall and may be done by or to r. s'f73f/47.

liis heirs or assigns, or his executors or administrators, as the case may be,

or by or to any person lawfully claiming under him or them, in Uke man-
ner and with like effect as if done by or to such creditor.

Sect. 52. All rights of redeeming land taken and set off on execu- Right of re-

tion may be taken and sold on another execution, in like manner as the g^ "ffon exec'u-

right of redeeming mortgaged land may be taken and sold; and the
^j'5^°'^™^^ g^j^

debtor and those claiming under him may redeem the right sold under on another exe-

such second execution, in like manner as if it had been a right of
p"o°"edino-s.

redeeming mortgaged land. All proceedings in levying such second r. s. 73, §48.

execution, and the redemption of the right sold under it, and all the
}~pick! wl^'^"

rights and obligations of the several parties in relation to such levy and
redemption, shall be substantially the same as if the property so taken

had been a right of redeeming mortgaged land.

Sect. 5.S. The real estate of a deceased testator or intestate may be Land of dc-

taken on execution on a judgment recovered against his executor or may'^be'taken^

administrator for the proper debt of the deceased, with costs of suit and on execution,

the fees and charges of levymg the execution, and shall be appraised

and set ofi^ or sold, in like manner as it might have been if the judgment
had been rendered and the execution issued and served against the

testator or intestate in his lifetime.

Sect. 54. An estate taken as provided in the preceding section may may be re-

be redeemed by the executor or administrator, or by the heir of the kendurinV ii<fe.

deceased, or by any person lawfully claiming under him or them, in like k. s. 73, §50.
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After redemp-
tion, not to be
taken for other
debts of de-
ceased.
K. S. 73, §51.
3 Mass. 542.

Land may be
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tion in favor of
executor, &c.
K. S. 73, § 52.

Dower in lands
taken on execu-
tion.

R. S. 73, § 53.

Executions in
favor of state,

how served.
K. S. 73, § 55.

Redemption of
lands so taken.
R. S. 73, §50.

manner as if the estate had been taken on an execution against the

deceased in his lifetime.

Sect. 55. If any real estate of a deceased person taken on execution

as provided in section fifty-three, is redeemed by his heir or devisee, or

by the assigns of either of them, as provided in the preceding section,

the same estate shall not be again taken on execution for any other

debts of the deceased, nor be in any way liable therefor.

Sect. 56. When an executor or administrator recovers judgment in

right of his testator or intestate, the execution may be levied on the

laud of the debtor; and in such case the executor or administrator shall

be seised of the estate set off to him, upon the trusts in that behalf

expressed in chapter ninety-six.

Sect. 57. Every widow shall be entitled to her dower in lands taken

by execution from her husband, or by execution upon a judgment
against his executor or administrator, in like manner as if the same had
been conveyed by the husband in his lifetime without release of dower
by her.

Sect. 58. When land is taken to satisfy an execution in favor of the

commonwealth, it shall not be appraised and set off, but shall be sold by
public auction in like manner as the right to redeem mortgaged lands

is sold ; and the officer who serves the execution shall proceed in all

respects in the manner prescribed for the sale of such right of re-

demption.
Sect. 59. All lands sold by force of the preceding section may be

redeemed within one year, in like manner and upon the same terms as

are prescribed in the case of a sale on execution of the right of redeem-

ing mortgaged lands.

CHAPTER 104.

OF HOMESTEADS.

Section
1. Estates of homesteads, to value of $800, ex-

empt from levy on execution, sale, &c.

2. how acquired.

3. Rig-hts of homestead under former laws
saved.

4. Mortgaged property subject to rights of

homestead, except, &c.

5. Homestead property not exempt from levy

I
for taxes, ground rent, &c.

6. Previous liens, &c., not defeated.

7. Homestead and rights may be conveyed
and released.

8. Same subject.

Section
9. Partition of property subject to homestead.

10. Homestead estate may be set off in case of

insolvency of owner.

11. Mode of levying execution upon property

above value of $800 in which homestead
exists.

Homestead to continue after death of

householder, for benefit of ^vidow and mi-

nor children.

may be set off in same manner as dower.

Rights of widow and children may be sold.

15. Confirmation of conveyances under re-

pealed laws.

12.

13.

14.

Estates of
homestead to
value of $800
exempt from
levy on execu-
tion, sale, &c.
1857, 298, § 1.

how acquired,

1857, 298, § 3.

Section 1. Every householder haAdng a family shall be entitled to

an estate of homestead, to the extent in value of eight hundred dollars,

in the fann or lot of land and buildings thereon owned, or rightly pos-

sessed by lease or otherwise, and occupied by him as a residence, and
such homestead and all right and title therein shall be exempt from

attachment, levy on execution, sale for the payment of his debts or

other purposes, and from the laws of conveyance, descent, and devise,

except as hereinafter provided.

Sect. 2. To constitute such estate of homestead and to entitle prop-

erty to such exemption, it shall be set forth in the deed of conveyance
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by which the property is acquired, that it is designed to be held as a

homestead ; or after the title has been acquired such design shall be de-

clared by writing duh' signed, sealed, acknowledged, and recorded, in

the registry of deeds for the county or district where the property is sit-

iiated. But the acquisition of a new estate of homestead in either of
said modes, shall operate to defeat and discharge any estate or i-ight

of homestead previously existing.

Sect. 3. All existing estates or rights of homestead which hare been Rights ofhome-

acquired under any law heretofore in force, shall continue to be held s^i'-vj under for-

1 • T • 1 T 1 1 n 1 1 T 1 T iiier laws saved.
and enjoyed notwithstanchng the repeal of such law; and the precedmg ix5i,34o.

section shall not require the design so to hold the same to be declared j^^^ l^g" §5 j^

and recorded anew. But no j^erson shall hold exempted as a home- is.

stead, property to the value of more than eight hundred dollars.
^^^' ~ '

Sect. 4. Property which is subject to a mortgage executed before :jrortga8-ed

an estate or right of homestead was acquired therein, or executed after- jj.rt^to'nfht^of

wards and containing a release thereof, shall be subject to any estate or homestead, ex-

right of homestead provided for in this chapter, except against the '^'^^
' ^'

mortgagee and those claiming under him, in the same manner as if the

property were unencumbered : provided, that when in such case a party
becoming the owner of the residue above an estate of homestead and a
mortgagee, redeems the mortgage, he shall not be allowed to set up the

same against the owner of the estate of homestead, his widow, heirs, or
assigns, unless such owner of the estate of homestead, his widow, heirs,

or assigns, offer to redeem such residue in case of set-off" or sale on
execution

Sect. 5. No property shall by virtue of this chapter be exempt from Homestead

levy for taxes, or for a debt contracted for the purchase thereof^ or for ext^mpt^from
a debt contracted before the deed or writing required by section two is levy lor taxes,

recorded, or before the rights of homestead mentioned in section three fsorl^a&rH!
"'

were acquired ; nor shall buildings on land not owned by the house-
holder be exempt from sale or levy for the ground rent of the lot of
land whereon they stand.

Sect. 6. Such estates and rights of homestead shall not defeat or Previous liens,

otherwise affect any mortgage, or other encumbrance, or lien, previously ^^c-, not defeat-

existing by virtue of any deed, attachment, policy of insurance, or isw, 298, §5.

otherwise.

Sect. 7. The jDroperty in which an estate or right of homestead Homestead and

exists may be conveyed or released by a deed duly acknowledged and
couv^e'-ecTan'd

recorded, in which the wife of the householder, or her guardian under a released.

license from the probate court if she is insane, joins for the pui-jiose of ia''see'ch.^9o'
releasing the right of homestead, in the same manner as she may ioin §»; Ch. los,

1 • 1 '^ "^ *^ §§ 19, 20.
in releasing dower.

Sect. 8. No conveyance of property in which an estate or right of Same subject.

homestead exists, and no release or waiver thereof, shall operate to con- ofls'ioTi'a!^^'^'

vey that part so held and exempted, or to defeat the right of the owner 2'G'ray, 383.

or his wife and children to have a homestead therein, except by deed
'

acknowledged and recorded, in which the wife of the owner, if he has
any, joins for the purpose of releasing the same in the manner in which
she may release her dower, or unless the same is released as provided
in chapter one hundred and eight. But any deed duly executed with-
out such release, shall be valid to pass according to the terms of the
instrument any title or interest in the property beyond the estate or
right of homestead and the wife's right of doAver.

Sect. 9. When an estate or right of homestead exists in property in Partition of

which other parties have an interest, the party entitled to the home-
feet'to ifome'^

stead, or any other party interested, may upon petition have partition stead.

thereof like tenants in common. ^^~' ~^^' ^
^*'

Sect. 10. When the property of a debtor is assigned under the laAvs Homestead es-

in relation to insolvent debtors, and such debtor claims, and it appears *''**" "'''^ ^^ ^^^
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to the court wherein the proceedings in insolvency are pending, that he
is entitled to hold any part thereof as a homestead, and that the prop-
erty in which such estate of homestead exists is of greater value than
eight hundred dollars, the court shall cause the property to be appraised

by three impartial and discreet men, one of whom shall be appointed
by the insolvent, one by the assignee, and the third by the court ; or in

case either the assignee or insolvent neglects to appoint, the court shall

appoint for him. The persons appointed shall be duly sworn faithfully

and impartially to appraise the property, and shall proceed to appraise

and set off an estate of homestead in the same to the insolvent debtor,

in the manner prescribed in the following section in case of a judgment
debtor; and the residue shall vest in and be disposed of by the assignee

in the same manner as property not exempt by law from levy on exe-

cution. The appraisers shall be entitled to the same fees, to be paid
out of the estate in insolvency, as are allowed to appraisers of real

estate seized upon execution.

Sect. 11. If a judgment creditor requires an execution to be levied

on property claimed by the debtor to be exempt from levy as a home-
stead, and the officer holding such execution is of opinion that the
premises are of greater value than eight hundred dollars, appraisers

shall be appointed to appraise the property in the manner provided by
law for the levy of executions on real estate. If in their judgment the
premises are of greater value than eight hundred dollars, they shall set

off to the judgment debtor so much of the premises, including the
dwelling-house in whole or in part, as shall appear to them to be of the
value of eight hundred dollars ; and the residue of the property shall

be levied upon and disposed of in like manner as real estate not exempt
from levy on execution : provided, that if the property is subject to a
mortgage, it may be set off or sold subject to the mortgage and the
estate of homestead, in like manner as land subject to mortgage.

Sect. 12. The estate or right of homestead of any householder,
existing at his death, shall continue for the benefit of his widow and
minor children, and be held and enjoyed by them, if some one of them
occupies the premises, until the youngest child is twenty-one years of
age, and until the marriage or death of the widow, and shall upon the
death of such householder be limited to that period. But all the right,

title, and interest of the deceased in the premises in which such estate

or right exists, except the estate of homestead thus continued, shall be
subject to the laws relating to devise, descent, dower, and sale for pay-
ment of debts against the estate of the deceased.

Sect. 13. When a widow or minor children are entitled to an
estate or right of homestead as provided in the preceding section, the
same may be set off to the parties entitled thereto in the same manner
as dower may be set off to a widow.

Sect. 14. The widow, and the guardian of the minor children,

when he has obtained a license therefor from the probate court as in

the case of sales of real estate of minors, may join in a sale of such
estate of homestead ; or, if there is no widow entitled to such rights

therein, the guardian upon such license may make sale thereof; and
the widow may make such sale if there are no minor children. The
purchaser shall have the right to enjoy and possess the premises for the

full time that the widow and children or either of them might have
continued to hold and enjoy the same if no sale had been made. The
probate court may apportion the proceeds of the sale among the parties

entitled thereto.

Sect. 15. The conveyances and titles confinned and established by
the seventh and thirteenth sections of chapter two hundred and ninety-

eight of the acts of eighteen hundred and fifty-seven, shall not be
impaired or affected by the repeal of that act.
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TITLE VI.

CHAPTER 105.

OF THE PREVENTION OF FRAUDS AND PERJURIES.
/ M^.^I^Mi-

Section
1. No action to be brought on certain con-

tracts, unless in writing.

2. Consideration need not bo in writing.

3. New promise by debtor discharged in insol-

vency, &c., not binding unless in writing,

Section
4. No action on representation of another's

credit, &c., unless in writing.

5. on contract for goods of value of $50,

unless, &c.

6. Contracts for sale of certain stocks void,

unless vendor is owner, &c., at time of con-

tracting.

Section 1. No action shall be brought in any of the following cases, Certain con-

that is to say :
—

_ ^ ^
w?lt?ug?'''™

First. To charge an executor, administrator, or assignee under any R- s. 74, § i.

insolvent law of this commonwealth, ui^on a special promise to answer i Met. 3i3, 483.

damages out of his own estate :

^ ^J*^*- ^^^•

Second. To charge a person upon a special promise to answer for <; Met'. 319!

the debt, default, or misdoings of another

:

g ^ll[ 3^'' H]
Third. Upon an agreement made upon consideration of marriage : n Met. 411.

Fourth. Upon a contract for the sale of lands, tenements, or here- I'cusV.rs.'

ditaments, or of any interest in or concerning them: or
5c"^'^'4^

Fifth. Upon an agreement that is not to be perfbnned within one s Cush! 22.3".

year from the making thereof:
I q^^^' ^^i^'^f^'

Unless the promise, contract, or agreement, upon which such action is -i^'-i-

brought, or some memorandum or note thereof, is in writing and signed 7 Gray, 35!

^'^'

by the party to be charged therewith, or by some person thereunto by
him lawfully authorized.

Sect. 2. The consideration of such promise, contract, or agreement, Consideration

need not be set forth or expressed in the writing signed by the party to ^"V^rTT''""'
be charged therewith, but may be proved by any other legal evidence. 5 Cranch, 142.

Sect. 3. No promise for the payment of any debt made by an insol- n^fs^'iwf
vent debtor who has obtained his discharge from said debt under pro- New promise

ceedings in bankruptcy or insolvency, shall be evidence of a new or cimr^ecnu'^-
continuing contract, whereby to deprive a party of the benefit of relying soivency, &c.,

upon such discharge in bar of the recovery of a judgment upon such ^^I'emwntmg,

debt, unless such promise is made by or contained in some wiiting ii?^«, i8,§§i,2.

signed by the party sought to be charged, or by some person thereunto
'^^^'

by him lawfully authorized : but this section shall not apply to such
promise made prior to the fifteenth day of March in the year eighteen
hundred and fifty-six.

Sect. 4. No action shall be brought to charge a person upon or by no action on
reason of any representation or assurance made concerning the character,

If'^^othltK^^
conduct, credit, ability, trade, or dealings, of any other person, unless credit, &c., un-

such representation or assurance is made in writing and signed by the K*|!'^4y§"°^*
party to be charged thereby, or by some person thereunto by him law- 6 Met. 240.

fully authorized.

Sect. 5. No contract for the sale of goods, wares, or merchandise, on contract

for the price of fifty dollars or more, shall be good or valid, unless the
va'iu"e*'ofm

purchaser accepts and receives part of the goods so sold, or gives some- unless, &c.

'

thing in earnest to bind the bargain, or in part payment; or unless some S'pick^^tk
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21 Pick. 205,384,

1 Met. 283.

3 Met. 3(35, 486.

9 Met 1"7.

12 Met. 353.
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sale or transfer
of certain
stocks void, un-
less vendor Is

owner, &c.
183f), 279.

7 Gray, ICO.

note or memorandum in writing of the bargain is made and signed by
tlie party to be cliarged thereby, or by some person thereunto by hiiii

hiwfully authorized.
13 Met. 453. 4 Cush. 497. 9 Cush. 116. 3 Gray, 331. 7 Gray, 557.

Sect. 6, Every contract, written or oral, for the sale or transfer of
a certificate or other evidence of debt due from the United States, or a
separate state, or of any stocks, or any share or interest in the stock of
a bank, company, city, or village, incorporated under a law of the United
States or an individual state, shall be void, unless the party contracting
to sell or transfer the same, is, at the time of making the contract, the
owner or assignee thereof, or authorized by the owner or assignee, or his

agent, to sell or transfer the certificate or other evidence of debt, share,

or interest, so contracted for.

TITLE VII.

OF THE DOMESTIC RELATIONS.

Chapter 106. •

Chapter 107.

Chapter 108. -

Chapter 109.

Chapter 1 10.

Chapter 111.-

-Of Marriage.

-Of Divorce.

• Of Certain Rights and Liabilities of Husband and Wife.

Of Guardians and Wards.

- Of the Adoption of Children and Change of Names.

Of Masters, Apprentices, and Servants.

CHAPTER 106.

OF MARRIAGE.

Section
1, 2, 3. Marriage between certain relations

prohibited.

4. Polygamy forbidden.

5. Marriages of idiots, &c., void.

6. of persons marrying out of state to

evade, &c.

7. Intention of marriage to be entered with

town clerk, &c.

8. Certificate to be given to parties by clerk,

&c.

9. not to issue to certain minors except on

application of parents, &c.

10. Clerk may require affidavit of age.

11. Penalty for wilful deception.

12. Parties living in state and married out of it

to file certificate.

Section
13. Minors not to be married without consent

of parents, &c.

Marriages, by whom to be solemnized, and
in what place.

among Quakers.
Persons solemnizing marriages to keep rec-

ord and make returns.

17. Penalty for not making returns.

18. on justice, &e., for unlawfully marrying,
on person not authorized to marry.

Certain marriages valid, though irregularly

solemnized.

Record of marriage, &c., to be presumptive
evidence thereof.

22. Admission of respondent, &c.
23. Marriages by consul, &c., valid.

14.

15.

16.

19.

20.

21.

Marriage be-
tween certain

Sectio2^ 1. No man shall marry his mother, grandmother, daughter,

granddaughter, step-mother, sister, grandfather's wife, son's wife, grand-
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son's wife, wife's mother, wife's grandmother, wife's daughter, wife s roiations pro-

granddaughter, brother's daughter, sister's daughter, father's sister, or it'^sf75^ § j

mother's sister. SeeCh.i(i5,'§7.

Sect. 2. No woman shall marry her father, grandfather, son, grand- Same subject,

son, step-father, brother, grandmotlier's husband, daughter's husband, see^ch^ios's?
granddaughter's husband, husband's father, husband's grandfather,

husband's son, husband's grandson, brother's son, sister's son, father's

brother, or mother's brother.

Sect. 3. In all cases mentioned in the two preceding sections in Same subject.

which the relationship is founded on marriage, the prohibition shall con- R-S. 75, §3.

tinue notwithstanding the dissolution of such marriage by death or

divorce, unless the divorce is for a cause which shows the marriage to

have been originally unlaAvful or void.

Sect. 4. All marriages contracted while either of the parties has a Polygamy for-

former wife or husband living, excej^t as is provided in chapter one hun-
^"'s'^^s §4

dred and seven, shall be void. isiu'ss.'

1 Pick. 136. 8 Pick. 433. 4 Cush. 51. 8 Cush. 386.
^*^°^' *-''' ^

^•

Sect. 5. "No insane person or idiot shall be capable of contracting Maniag-es of

marriage. _

R.s.75,§5. i843,5. ^'^<^-'

Sect. 6. When persons resident in this state, in order to evade the of persons

preceding: provisions and with an intention of returning to reside in this marrying out of
• • • StfltG to CVtlClG

state, go into another state or country and there have their marriage &c.
'

solemnized, and afterwards return and reside here, the marriage shall be
J|;'fj'j,ss'^]57

deemed void in this state. i Pick. 500.

'

Sect. 7. Persons intending to be joined in marriage shall before intention of

their marriage cause notice thereof to be entered in the office of the clerk ™
terecfwith*^^

or registrar of the city or town in which they respectively dwell, if within to\'ra eierk, &c.

the state. If there is no such clerk or registrar in the place of their ibsb^ 121^ 1
1.

' ""

residence, the entry shall be made in an adjoining city or town.
Sect. 8. The clerk or registrar shall deliver to the parties a certifi- certificate to

cate under his hand, specifying the time when notice of the intention of
jjes^by cierif'^"

marriage was entered with him, too-ether with all facts in relation to the &c.

marriage required by law to be ascertained and recorded, except those j^y] n'cri, § i",

respecting the person by whom the marriage is to be solemnized. Such
J^f^-^^.^^'

p*

certificate shall be delivered to the minister or magistrate in whose
presence the marriage is to be contracted, before he proceeds to solem-

nize the same.

Sect. 9. If a clerk or registrar issues such certificate to a male under not to issue to

the aaje of twenty-one years, or a female under the age of eighteen certain minors^. 11 1 Ti except on ap-
years, having reasonable cause to suppose the person to be under such plication of par-

age, except upon the application or consent in writing of the parent, i"53,'|35, § 1.

master, or guardian, of such person, he shall forfeit a sum not exceeding
one hundred dollars ; but if there is no parent, master, or guardian, in

this state competent to act, a certificate may be issued without such
application or consent.

Sect. 10. The clerk or registrar may require of any person applying cierk may re-

fer such certificate, an affidavit sworn to before a justice of the peace for
^"a^!:/®

^^''*

the county where the application is made, setting forth the age of the i853°335, §2.

parties ; which affidavit shall be sufficient proof of age to authorize the
issuing of the certificate.

Sect. 11. Whoever appljdng for such certificate wilfully makes a Penalty for wii-

false statement in relation to the age or residence, parent, master, or
i"5;.''3^'^p*''"^'

guardian, of either of the parties intending marriage, shall forfeit a sum
not exceeding two hundred dollars.

Sect. 12. When a marriage is solemnized in another state between Parties living

parties living in this state, and they return to dwell here, they shall j^arried out of
within seven days after their return file with the clerk or registrar of the it to fliecertifl-

city or town where either of them lived at the time, a certificate or 1830; 135.

declaration of their marriage, including the facts concerning mar- Jf^^*^Ll~^' § 3.

.^ p_ ° ' o o See Ch. 21.
45 07
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Minors not
to be married
without con-
sent of parents,
&c.
K. S. 75, § 15.

1 Gray, 119.

7 Gray, 483.

Marriages, by
wliom to be
solemnized, and
in what place.

R. S. 75, § 16.

among Qua-
kers.
K. S. ~5, § 22.

Persons solem-
nizing mar-
riages to keep
record and
make returns.
R. S. 75, § 17.

ISH, 159, § 3.

See Ch. 21.

Penalty for not
making returns.
K. S. 75, § 18.

1844, 159, § 3.

on justice,

&c., for unlaw-
fully marrying.
R. S. 75, § 19.

1 Gray, 119.

7 Gray, 483.

on person not
authorized to
marry.
R. S. 75, § 20.

13 Pick. 111.

Certain mar-
riages valid,
though irreg-
ularly solem-
nized.
R. S. 75, § 24.

6 Greenl. 148.

7 Mass. 48.

1 Pick. 235.

Record of mar-
riage, &c., to be
presumptive
evidence there-
of.

K. S. 75, § 25.

Admission of
respondent, &c.
1840, 84.

1841, 20.

12 Met. 3fil.

13 Met. 144.

1 Cush. 391.

5 Gray, 95.

riages required by law, and for every neglect they shall forfeit ten

dollars.

Sect. 13. No magistrate or minister shaU solemnize a marriage, hav-
ing reasonable cause to suppose either of the parties to be under the age
mentioned in section nine, without the consent of the parent or guardian
having the custody of the minor, if there is any in the state compe-
tent to act.

Sect, 14, Mamages may be solemnized by a justice of the peace in

the county for which he is appointed, when either of the parties resides

in the same county ; and throughout the state by any minister of the

gospel ordained according to the usage of his denomination, who resides

within the state and continues to perform the functions of his office; but
all marriages shall be solemnized in the city or town in which the per-

son solemnizing them resides, or in which one or both of the persons

to be married reside.

Sect. 15. Marriages among the people called Friends or Quakers
may be solemnized in the manner heretofore used and practised in their

societies.

Sect. 16. Every justice of the peace, minister, and clerk, or keeper

of the records of the meeting wherein any marriages among the Friends

or Quakers ai-e solemnized, shall make a record of each marriage sol-

emnized before him, together with all facts relating to the marriage

required by law to be recorded. He shall also between the first and
tenth days of each month return a copy of the record for the month
next pi'eceding, to the clerk or registrar of the city or town in which
the marriage was solemnized, and shall, Avlien neither of the parties to a

marriage resides in the city or town in which the marriage is solemnized,

return a copy of the record of such marriage to the clerk or registrar of

the city or town in which one or both of said parties reside. AU mar-
riages so returned shall be recorded by the clerk or registrar.

Sect. 17. Every person neglecting to make the returns required by
the preceding section shall forfeit for each neglect not less than twenty
nor more than one hundred dollars.

Sect. 18. A justice of the peace or minister who joins persons in

marriage contrary to the provisions of this chapter, knowing that the

maiTiage is not duly authorized, shall forfeit not less than fifty nor more
than one hundred dollars.

Sect, 19. Whoever undertakes to join persons in man-iage knowing
that he is not authorized so to do, shall be imprisoned in the jail or con-

fined to hard labor for a term not exceeding six months, or pay a fine

of not less than fifty nor more than two hundred dollars.

Sect. 20, No mamage solemnized before a person professing to be
a justice of the peace or minister of the gospel, shall be deemed or ad-

judged to be void, nor shall the validity thereof be in any way aflected,

by want of jui'isdiction or authority in such person, or by an omission

or informality in the manner of entering the intention of marriage, if

the marriage is in other respects lawful, and is consummated with a full

behef on the part of the persons so mamed, or either of them, that they

have been lawfully joined in marriage.

Sect. 21. The record of a marriage, made and kept as prescribed

by law by the person before whom the marriage is solemnized, or by the

clerk or registrar of any city or town, or a copy of such record duly

certified, shall be received in all courts and places as presumptive evi-

dence of such mamage.
Sect, 22, When the fact of marriage is required or offered to be

proved before any court, evidence of the admission of such fact by the

party against whom the process is instituted, or of general repute, or of

cohabitation as married persons, or any other circumstantial or presump-

tive evidence from which the fact may be inferred, shall be competent.
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Sect. 23. Marriages solemnized in a foreign country by a consul or Marriages by

diplomatic agent of the United States, shall be valid in this state ; and vaUd!''
^'^''

a copy of the record or a certificate from such consul or agent shall be
presumptive evidence of such marriage.

CHAPTER 107

OF DIVORCE.

Section
1. Certain marriages void without decree.

2. Validity of marriage uot to be tried upon
collateral issue, &c.

.3. Marriage of parties under age of consent,

when void, &c.

4. Certain marriages may be declared void by
decree of nullity.

5. Marriage may be declared valid by decree.

6. Divorce from bond of matrimony, for what
causes decreed.

7. may be decreed for desertion.

8. Libel not defeated by temporary return,

&c.

9. Divorce from bed and board, for what
causes.

10. from bond of matrimony, may be decreed

in certain cases after divorce from bed and
board.

11. when libellant has resided in state five

years.

12. not decreed unless parties have lived to-

gether in state, &c.

13. 14. Libels for divorce, in what courts to be
brought.

15. Either party may have trial by jury.

IG. Libel, how to be signed.

17, 18, 19. how to be filed and notice served.

20. Court may order further notice.

21. Guardian for insane respondent.

22. Allowance to wife, and alimony pending
suit.

23. Woman divorced, allowed to resume former
name.

24. Penalty for cohabiting al^er divorce.

25. Innocent party may marry again, &c.
20. Party residing in this state, divorced except

for adultery, may be authorized to marry
again.

27. Issue of marriage in case of divorce for

adultery of wife.

28. of marriage prohibited.

Section ^
29. Issue of marriage dissolved for insanity,

&c.

30. of marriage dissolved on account of prior
marriage.

31. Wife protected during pendency of Ubel.

32. Custody of children pending libel.

33. after divorce.

34. of minor children of parents divorced in
another state, &c.

35. Infant children of divorced persons, natives
of this state, not to be removed therefrom,
except, &c.

36. Children of parents living separately.

37. Rules as to custody of children.

38. In what cases wife entitled to dower.
39. Upon divorce for adultery of wife, husband

to hold her estate, &c.

40. Upon divorce except for adultery of wife,
she shall hold her real estate, &c.

41. Court may appoint trustee of property
awarded to wife.

42. Husband may be examined on oath as to
personal estate of wife.

43. In certain cases wife may be allowed ali-

mony upon decree of divorce, &c.
44. Alimony, &c., in certain cases.

45. court may in equity enforce decrees of.

46. Security for payment of alimony.
47. Decree respecting alimony, &c., may be re-

vised and altered.

48. may be made or revised at any time after

decree of divorce.

49. Costs on petitions, &c.
50. On certain libels for divorce, husband's

property may be attached.

51. Attachment may be made on summons or
order of notice in certain eases, &c.

52. Laws relating to attachments to apply.
53. Course of proceedings in suits under this

chapter.

54. 55. Divorces obtained out of this state.

Section 1, All marriages solemnized within this state, which are
prohibited by law on account of consanguinity or affinity between the
parties, or on account of either of them" having a former wife or hus-
band then living, or when either party was insane or an idiot, shall be
void without any decree of divorce or other legal process.

Sect. 2. The validity of a marriage shall not be questioned in the
trial of a collateral issue, on account of the insanity or idiocy of either
party, but only in a process duly instituted in the lifetime of both
parties for determining such validity.

Sect. 3. If the parties to a marriage solemnized when either of them
was under the age of consent, separate during such nonage, and do not

Certain mar-
riages void
without decree.
R. S. 76, § 1.

1843, 5.

12 Mass. 363.

Validity of mar-
riage not to be
tried upon col-

lateral issue,
&c.
1845, 222.

Marriage of
parties under
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age of consent,
when void, &c.
R. S. 7G, § 2.

Certain mar-
riaji^es may be
declared void
by decree of
nullity.
R. S. rCi, § 3.

184(i, 197.

1855, 27.

aftei-wards cohabit, the maniage shall be void without a decree of di-

vorce or other legal process.

Sect. 4. When a marriage is supposed to be void, or the validity

tliereof is doubted, for fraud or other cause, either party may file a Kbel
for annulling the same, in the manner hereinafter prescribed in the case
of a libel for divorce. Upon proof of the fraud or other cause of nullity,

the marriage shall be declared void by a sentence of divorce or nullity,

notwithstanding such marriage was solemnized out of this state, if the
libellant had his domicil here when the marriage was so solemnized and
when the libel was filed.

Sect. 5. When the validity of a marriage is denied or doubted by
either [party,] the other party may file a libel in manner aforesaid for

Marriage may
be declared
valid by decree. — _

.
-

K. s. 70, § -i. anirmmg the marriage, and upon due proof of its validity, it shall be

Divorce from
bond of matri-
mony, for what
causes decreed.
R. S. 7fi, § 5.

1850, 100, § 1.

may be de-
creed for deser-
tion.

1857, 228, § 2.

3 Met. 257.

5 Met. 253.

4Cush. 51.

7 Gray, 279.

See § U.

Libel not de-
feated by tem-
porary return,
&c.
1855, 137, § 8.

Divorce from
bed and board,
for what causes.
R. S. 76, § (i.

2 Mass. 150.

from bond of
matrimony,
may be decreed
in certain cases
after divorce
from bed and
board.
1857, 228, § 1.

See § -H.

when libellant

has resided in

Btate five years.
1843, 77.

14 Pick. 181.

6 Met. 233.

not decreed
unless parties
have lived to-

gether in state,

&c.

affirmed and declared valid by a decree of the court ; and such decree
shall be conclusive upon all persons concerned.

Sect. 6. A divorce from the bond of matrimony may be decreed for

adultery or impotency of either party ; or when either party has sep-

arated from the other without his or her consent and united with a
religious sect or society that professes to beheve the relation of husband
and wife void or unlawful, and has continued united with such sect or
society for three years, refusing during that term to coliabit with the
party who has not united with such sect or society ; or when either

party is sentenced to confinement to hard labor in the state prison, or
in any jail or house of correction, for the term of life, or for five years
or more ; and no pardon granted after a divorce for that cause to the
party so sentenced shall restore such party to his or her conjugal rights.

Sect. 7. A divorce from the bond of matrimony may be decreed in

favor of either party when one party has deserted the other for five

years consecutively : provided, that when the libel is filed by the party
deserting, it appears that the desertion was caused by extreme cruelty

of the other party, or that the desertion by the wife was caused by the
gross or wanton and cruel neglect of the husband to provide suitable

maintenance for her, he being of suflScient ability so to do.

Sect. 8. No libel brought under the preceding section shall be de-
feated by a temporary return or other act done by the party deserting,

with the intent to defeat the operation of said section, if it appears that

such return or other act was not made or done in good flith.

Sect. 9. A divorce from bed and board may be decreed for extreme
cruelty, utter desertion, gross and confirmed habits of intoxication con-
tracted after marriage, or cruel and abusive treatment by either of the
parties ; and on the libel of the wife, when the husband, being of sufti-

cient ability, grossly or wantonly and cruelly refuses or neglects to pro-

vide suitable maintenance for her.

Sect. 10. When a divorce from bed and board has been decreed for

any cause mentioned in the preceding section, and the parties have
lived separately for five consecutive years next after the decree, a divorce
from the bonds of matrimony may be decreed upon the petition of the
party in whose favor the decree was granted ; or after the parties have
lived separately for ten consecutive years, a divorce from the bond of
matrimony may be decreed in favor of either party.

Sect. 11. When the libellant has resided in this state five consecu-
tive years next preceding tlie time of filing the libel, a divorce may be
decreed for any cause allowed by law, whether it occurred in this

commonwealth or elsewhere ; unless it appears that the libellant has
removed into this state for the purpose of procuring a divorce.

Sect, 12. Except as aforesaid, no divorce shall be decreed for any
cause, if the parties have never lived together as husband and wife in

this state ; nor for any cause occurring in any other state or country,

unless before such cause occurred the parties had lived together as
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husband and wife in this state, and one of them lived in this state R. s. 76,§§9,io,

when the cause occurred. 5 Met. 2.33.

Sect. 13. Libels for divorce shall be heard and determined in the Libels for cu-

supreme judicial court held for the county in which, or for two or moi-e
courts to be**

counties in either of which, ^le parties or one of them live. When brought,

heard before a single judge, either party may take exceptions m the same i85i,*82, §2.'

manner and with the same effect as in suits at common law.

Sect. 14. When the libellant has left the county in which the par- Same subject,

ties have lived together, the adverse party still living therein, the hbel K. s. 70, §8.

shall be heard and determined in the court held for that county.

Sect. 15. Either party to a libel for divorce, at any time before the Either party

trial is commenced, and if at a jury term, befoi'e the jurors are dis- 'w Juryl^'^

*"*^

missed, may make and file with the clerk of the court a demand in isss, 66, §§ 2, 3,

writing for a trial by jury ; and the questions of fact arising upon such 1857,255.

libel, shall be so tried under the direction of the court. In such case

the proceedings shall be conducted as nearly as may be in the manner
of conducting suits at common law ; and a decree may be entered in

conformity with the verdict.

Sect. 16. Every libel shall be signed by the libellant, if of sound Libei, howto

mind and of legal age to consent to marriage; otherwise it maybe r. sf7os'§i2.

signed by his or her guardian, or by any person admitted by the court to ^ Mass. 506.

prosecute the same as next friend of the libellant. 13 Mass. 412.

Sect. 17. When the party complained of is within the state, the ^ ^^*^^- ^^~-

libel may be filed in the office of the clerk of the court in vacation, and fiied,^nd notice

a summons to appear and answer thereto issued by the clerk and If'^a'^'^,.

served on the adverse party fourteen days at least before the sitting of '
'

the court.

Sect. 18. The service shall be made bv delivering to the adverse Same subject,

party an attested copy of the libel and summons, or by leaving such 7 Mas8.'502.

'

copy at the place of his or her abode ; but the service by leaving a copy ^ Mass. 383.

at the place of abode shall not be deemed sufficient, if it appears that

the party had not been there after the same was left, unless it also

appears that such party had personal notice of the suit.

Sect. 19. The libel, whether the adverse party is within or without Same subject.

the state, may be presented to the supreme judicial court in any county; ig.
'
^*

'

and the adverse party shall be summoned to appear and answer at the 12 Mass. 312.

court having jurisdiction of the cause, either by a jiublication of the
libel or the substance thereof with the order of the court thereon
in one or more newspapers to be designated in the order, or by de-

livering to the party an attested copy of the libel and summons, or in

such other manner as the court shall consider to be most proper and
effi^ctual.

Sect. 20. When the adverse party does not appear, and the notice of Court may

the pendency of the libel is considered by the court defective or insuffi- notfce.*^'^*'^^''

cient, it may order such further notice as it considers proper. k. s. 76, § 17.

Sect. 21. If, at any time during the pendency of the suit, the re- Guardian for

spondent is insane, the court shall appoint some suitable person as guar- ^"nT^
^espon^

dian to appear and answer in like manner as a guardian is appointed for R- s. 76, § 18.

an infimt defendant in a suit at law. ^^ ^'*''" *^^"

Sect. 22. In all cases of Ubel, the court may require the husband Allowance to

to pay into court, for the use of the wife during the pendency of the ^(l
pending

libel, such sum of money as may enable her to maintain or defend the issi. 82, § 1.

libel, although exceeding the taxable costs ; and in every case of libel 1855^ 137, § 6.

for divorce, the wife, when it is just and equitable, shall be entitled to lo^f'-Hl-
alimony during the pendency of the suit. 6 Gray', 341'.

Sect. 2.3. The court, upon granting to a woman a divorce from the Woman divorc-

bond of matrimony, may allow her to resume her maiden name, or the former nami!^^
name of any former husband. i^% I'll-

Sect. 24. If persons divorced from the bond of matrimony cohabit Penalty for co-

45*
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habiting after as husband and wife or live together in the same house, they shall be

K^sTo, § 19. liable to all penalties against adultery.

Innocent party Sect. 25. In cases of divorce from the bond of matrimony, the in-

may marry
,
&c. nocent party may marry again as if the other party were dead. Any

i84i,'83.' marriage contracted by the guilty party, during the life of the other

8 Pick! 433.' pai'ty? except as provided in the following section, shall be void, and
4 CuHh. 51.' such party shall be adjudged guilty of polygamy.

in^wifat rates Sect. 26. When a divorce from the bond of matrimony, except for

either party the causc of adultery, has been granted under the laws of this state or

™ecito'''m^rr ^^J ^^^^^ ^^ territory in the United States, the justices of the supreme
again. judicial court, or either of them, upon petition filed by the party against
ibaa,426,§i.

^j-^^^^ ^|-^g (jiyorcc was granted, (if the party resided within this state

at the time of granting the divorce,) and upon such [notice] as the court

shall order, may authorize such party to marry again.

Issue of mar- Sect. 27. A divorce for adultery committed by the wife shall not

di^ll-ce fof
^^ affect the legitimacy of the issue of the marriage, but such legitimacy,

adultery of if questioned, shall be tried and determined according to the course of

k! s'. 76, § 20. the common law.

of marriage Sect. 28. The Issuc of a mamagc dissolved by a divorce or sentence

K°s^7ol'''i ^f nullity on account of consanguinity or affinity between the paities,

1843,
5.

'

shall be deemed to be illegitimate.

of marriage Sect. 29. The issuc of a marriage dissolved on account of the
dissolved for nonasje, insanity, or idiocy, of either party, shall be deemed to be the
nonage, itc. ,..*' . ''

r^ i '^
. i ii i^ j. ^- ^.i,

R. s. 76, §22. legitimate issue of the parent who was capable oi contracting the

marriage,

of marriage Sect. 30. When a marriage is dissolved on account of a prior mar-

wmit o?p?ior I'iage of either party, and it appears that the second marriage Avas con-

marriage, tracted in good faith and with the full belief of the parties that the
K. s. 76, § 23.

fQrujgj. husband or wife was dead, that fact shall be stated in the decree

of divorce or nullity ; and the issue of the second marriage, born or

begotten before the commencement of the suit, shall be deemed to

be the legitimate issue of the parent capable of contracting the

marriage.

Wife protected Sect. 31. The Supreme judicial court sitting in any county may,
diuiu-^^ peudeu- q^ ^j^g petition of the wife, prohibit the husband from imposing any
cy ot iibel. .

i
. i i-i ^. t • .^i i <? i-i i

K. s. 76, § 24. restraint on her personal liberty during the pendency oi a hbel.

Custody of chU- Sect. 82. The court may in like manner, on the application of either

fibei
P'^'^'^"" party, make such order concerning the care and custody of the minor

K. s'. 76, § 25. children of the parties during the pendency of the libel, as shall be

deemed expedient and for the benefit of the children,

after divorce. Sect. 33. Upon a decree of nullity or divorce, the court may make
K. s. 76, § 26.

giii-\x further decree as it deems expedient, concerning the care, custody,

and maintenance of the minor children of the parties, and determine

with which of the parents the children or any of them shall remain

;

and the court may, from time to time afterwards, on the petition of

either of the parents, revise and alter such decree, and make a new
decree, as the circumstances of the parents and the benefit of the chil-

dren require,

of minor chii- Sect. 34. After a divorce decreed in any other state or country, if

dren of parents minor children of the marriage are inhabitants of this state, the jus-

anotiier state, tices of the supreme judicial court, on the petition of either parent or of

i8Je,83, §1. a next friend in behalf of the children, such notice being given to both

parents as the court shall direct, may make like decrees concerning their

care, custody, education, and maintenance, as if the divorce had been

decreed in this state.

Infant children Sect. 35. When the justices of the supreme judicial court have

*^*^'"^nItiverof J^^"^*^^*^^^^*^ ^^^^ ^^® custody and maintenance of the infant children of

tws^'stete^not divorccd persons, and such children are natives of this state, or have
to be removed resided five years within its Umits, they shall not be removed out of the
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jurisdiction, against their own consent, if of suitable age to signify the *g^r&°™
^^'

same, nor while under that age, without the consent of both parents, i&i2,'83,'§2.

unless the court upon cause shown otherwise orders. The court, upon
application of any person in behalf of such infants, may require such

security and issue such writs and processes as they shall deem proper

to efll'ct the purposes of this and the preceding section.

Sect. 36. Where the parents of minor children live separately, the Children of par-

justices of said court, upon the petition of either parent, shall have the arateiy.'"^
^^^

same power to make deci'ees concernino- their care, custody, education, R-S. 76, §26.

and maintenance, as concerning children whose parents are divorced. ' ~
'

Skct. 37. In making an order or decree relative to the custody of ruIcs as to cus-

children pending a controversy between their parents, or in regard to
If^!^^

of chii-

their final possession, the rights of the parents in the absence of miscon- 1855,137, §7.

duct shall be held to be equal, and the happiness and welfare of the

children shall determine the custody or possession. The court may
make the necessary orders and decrees fi'om time to time in relation to

such custody or possession.

Sect. 38. When a divorce is decreed for the cause of adultery com- in what cases

mitted by the husband, or because of his sentence to confinement at Jowl™*"^'^^
*°

hard labor, the wife shall be entitled to her dower in his lands in the k. s. ro, § 32.

same manner as if he were dead ; but she shall not be entitled to dower '

^^^' ^ '

in any other case of divorce from the bond of matrimony. A divorce

from bed and board shall not bar her claim to dower.
Sect. 39. When a divorce is decreed for the cause of adultery com- Upon divorce

mitted by the wife, the husband shall hold her personal estate forever, wife^'^'hugbimd^

and her real estate so long as they both live ; and if he survives her to hold hi

and there has been issue of the marriage born alive, he shall hold her k.s.7G,
:

real estate for his own life, as tenant by the curtesy ; but the court may •^'^•

decree to the Avife, for her subsistence, as much of her jDcrsonal or real

estate, or of the income thereof, as it deems necessary.

Sect. 40. Upon the dissolution of a marriage by a decree of nullity Upon divorce,

or divorce, for any cause except that of adultery committed by the
tli-Tof wi'fe ^he

wife, and upon every divorce from bed and board, the wife shall be shall hold her

entitled to the immediate possession of all her real estate in like man- k.^s!7M§ 27^*

ner as if her husband were dead ; and the court may make a decree 28.

restoring to the wife the whole or any part of the personal estate that
has come to the husband by reason of the marriage, or awarding to her
the value thereof in money to be paid by the husband.

Sect. 41. When personal estate of the wife, or money in lieu there- Coui-tmayap-

of, is awarded to her under the preceding section, the court in its dis- of'property*^

cretion may order it to be delivered or paid to a trustee appointed by awarded to

the court, upon trust, to invest the same and apply the income thereof k!s!76, §29.

in such manner as the court directs to the sup2:)ort and maintenance of
the wife and minor children of the marriage, or any of them ; and also

to pay over the principal sum to the wife and children, in such propor-
tions and at such times as shall be ordered by the final decree of the
court. The trustee shall give such bonds for the faithful performance
of his trust as the court shall require.

Sect. 42. When the court deems it proper to award to the wife any Hushand may
personal estate, or money in lieu thereof, it may require the husband to oath'art^^per"'^
disclose on oath what personal estate has come to him by reason of the sonai estate of

marriage, and how it has been disposed of, and what portion thereof r!s'. 76, §30.

remains in his hands.
Sect. 43. Upon every divorce for adultery committed by the hus- in certain cases

band, or for impotency on liis part, or for his uniting with any sect or aUowTd^aif-
society that believes or professes to believe the relation between hus- mony, upon

band and wife void or unlawful, or because of his sentence to confine- vorco^&c.*^'

ment at hard labor; and upon every divorce from bed and board, if the
J^^^i'iao

^^^'

estate and effects restored and assigned to the wife are insufficient for i85o!ioo;§3.
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Alimony, &c.,
in certain cases.

1857, 228, § 3.

coTirt may iu

equity eu force
decrees of.

1858, 47.

security for
payment of.

K. S. 7G, § 35.

Decree respect-
ing alimony,
&c., may be re-

vised and alter-

ed.

R. S. 76, §36.

may be made
or revised at

any time after

decree of di-

vorce.
1853, 23, § 1.

Costs on peti-

tions, &c.
R. S. 76, § 27.

1853, 23, § 2.

On certain
libels for di-

vorce, hus-
band's prop-
erty may be
attached.
1855, 137, § 1.

Attachment
may be made on
summons or
order of notice,

&c.
1855, 137, §§ 2,

3,5.

Laws relating
to attachments
to apply.
1855, 137, § 4.

Course of pro-
ceedings in

suits under this
chapter.
R. S. 76, § 38.

the suitable support and maintenance of herself and such children of

the marriage as are committed to her care and custody ; the court may
further decree to her such part of the personal estate of the husband
and such alimony out of his estate as it deems just and reasonable.

Sect. 44. When a divorce is decreed for any of the causes mentioned

in sections seven and ten, the court granting it may decree alimony to

the wife, or any share of her estate in the nature of ahmony to the

husband.
Sect. 45. The court may enforce decrees made for allowance, ali-

mony, or allowance in the nature of alimony pending libels, or upon or

after final decrees of divorce, in the same manner as decrees are enforced

ill equity.

Sect. 46. When alimony or other annual allowance is decreed for

the wife or children, the court may require sufficient security to be given

for its payment according to the terms of the decree.

Sect. 47. After a decree for alimony or other annual allowance for

the wife or children, and also after a decree for the appointment of trus-

tees to receive and hold any property in trust for the use of the wife or

children as before provided, the court may, from time to time, on the

petition of either party, revise and alter its decree respecting the amount
of such alimony or other annual allowance, and the payment thereof,

and also respecting the appropriation and payment of the principal and
income of the property so held in trust, and may make any decree

respecting said matters which it might have made in the original suit.

Sect. 48. The supreme judicial court, after a decree of divorce has

been granted on the hbel of a married woman, may at any time, upon
petition therefor, make such decree respecting alimony, or other pro-

vision for her maintenance, or for the benefit of the children of the

parties, as it might have made in the original suit ; although no such

decree of alimony or other provision was made in the original decree of

divorce, or prayed for in such libel ; and it may from time to time revise

and alter such decree, as the circumstances of the parties and the

benefit of the children may require.

Sect. 49. Upon petitions for a decree under the preceding section,

and upon petitions to revise and alter a decree under this chapter, the

court may award costs to either party as justice and equity require.

Sect. 50. Upon hbels for divorce for adultery committed by the

husband, or because of his sentence to confinement at hard labor, and
upon libels for divorce fi-om bed and board, in order to secure a suitable

support and maintenance to the mfe and such children as may be com-
mitted to her care and custody, an attachment of the husband's real and
personal estate may be made by the officer serving the libel.

Sect. 51. When the Hbel is filed in vacation in the office of the clerk

of the court, such attachment may be made upon the summons issued

thereon, in the same manner as attachments are made upon writs in

actions at common law. When the libel is in the first instance pre-

sented to the court, the attachment may be made in like manner upon
the order of notice issued thereon. The amount for which the attach-

ment may be made, shall be expressed in the summons or order of

notice.

Sect. 52. All laws relating to attachments of real or personal estate,

shall apply to attachments herein provided for, so far as the same are

not inconsistent with the two preceding sections.

Sect. 53. The supreme judicial court may in all cases where the

course of proceeding is not specially prescribed, hear and determine all

matters coming within the purview of this chapter, according to the

course of proceeding in ecclesiastical courts and in courts of equity, and
may issue process of attachment and of execution, and all other proper

and necessary processes.
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Sect. 54. "When an inhabitant of this state goes into another state

or country to obtain a divorce for any cause occurring here, and whilst

the parties resided here, or for any cause Avhich Avould not authorize a

divorce by the laws of this state, a divorce so obtained shall be of no
force or effect in this state.

Sect. 55. In all other cases, a divorce decreed in any other state or

country according to the laAvs thereof, by a court having jurisdiction

of the cause and both the parties, shall be vahd and effectual in this

state.
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Divorce out of
state.

K. 8.70, §39.
1 .rohns. R. 424,
15.Ioh7is.R.l2l.
lu Mass. 2(i(i.

14 Mass. 227.
S Cush. 3S5.

2 Gray, 3()7.

C Gray, 157.

Same subieet.
It. S. ro, §40.

CHAPTER 108.

OF CERTAIN RIGHTS AND LIABILITIES OF HUSBAND AND WIFE.

Section
1 andMarried women may hold property

earnings to sole and separate use, &c.

Real estate of wife, how conveyed.

Married women may convey separate jirop-

erty, &c., carry on business, sue, &c.

Trustee may be appointed, on petition of

wife,to take charge other separate estate,&c.

Husband not liable for contracts of wife,

relating- to her separate property, &c.

Wages, &c., of married woman may be
paid to her, &c.

7. Property standing in name of wife, in cer-

tain cases, not liable for debts of husband.
Liability of husband and wife upon causes

of action existing before marriage.

Married woman may make will, &c.

Marriage settlements and rights by cur-

tesy not invalidated. Husband not to con
vey, &c., to wife.

AVifo may release dower, &e., on sale of

land by guardian of husband.
may join with guardian in sale of her real

estiite.

Proceeds of such sales , how disposed of.

Damages awarded when land of married
woman is taken for railroad, &c., how dis-

posed of.

Wife or husband of ward may join with
guardian iu making partition of real estate.

Married woman having property may be

put under guardianship.

Guardian of married woman not to have
custody, &c., of ward, except, &c.
not to apply property to her support

without leave of probate court.

may be appointed to insane married wo-
man having rights of dower, &c.

6

15

IG,

17,

18.

19.

Section
20. How such dower and homestead may be

released.

21. When dower is released, part of proceeds
may be reserved for use of wife.

22. So wlien estate of homestead is released.

23. 24. Provision for wife in lieu of dower.
25. In what county proceedings are to be had,

and where orders and decrees are to be re-

corded.

26. Allowance to wife out of estate of insane

husband, how made.

MARRIAGE CONTRACTS.

27. Marriage contracts may be made by parties

before marriage. Nature of such contracts.

28. Schedule and description of property to be
recorded with contract iu registry of deeds,

&c.

MARRIED WOJIEN COMING FROM OTHER
STATES, &C.

29. Rights of married woman coming into

state without husband.
30. of parties married out of state and com-

ing here to reside.

MARRIED WOMEN ABANDONED BY THEIR
HUSBANDS, &C.

31. Wife, if abandoned by husband or he is sent

to state prison, may be authorized to con-

vey property.

.32. to make contracts, &c.
33. Continuance of such authority, &c.

31. Suits in which she is party not to abate by
his return, &c.

35. Proceedings on petition, &c., by married
woman, abandoned, &c.

Section 1. The property both real and personal which any married
woman now owns as her sole and separate property, that which comes to
her by descent, devise, bequest, gift, or grant, that which she acquires
by her trade, business, labor, or services, carried on or performed on her
sole and separate account, or received by her for releasing her dower by
a deed executed subsequently to a conveyance of the estate of her hus-
band, that which a woman married in this state owns at the time of her
marriage, and the rents, issues, profits, and proceeds, of all such property,
shall, notwithstanding her marriage, be and remain her sole and separate
property, and may be used, collected, and invested, by her in her own
name, and shall not be subject to the interference or control of her hus-
band, or liable for his debts.

68

Married women
may hold prop-
erty and earn-
iuo-s to their
sole and sepa-
rate use, &c.
1845, 208, § 3.

1840, 209, § :

1855, 304, §

1857, 249, §
Gray, 502.

7 Gray, 337.
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Eeal estate of
wife, how con-
veyed.
K. S. 59, §2.
4 Mason, 45.

7 Mass. 19, 291.

3 Pick. 521.

2 Gray, Kil.

Married women
may convey
separate prop-
erty, &c., carry
on business, &c.
K. S. 59, § 2.

1855, 304, §§ 3,

4,7.
1857, 249, §§2,3.
4 Mason, 45.

7 Mass. 19, 291.

3 Pick. 521.

13 Met. 154.

2 Gray, 101,447.
See Ch. 89, § 29.

Trustee may be
appointed on
petition of wife
to take charge
of her separate
estate, &c.
1845, 208, § 8.

11 Met. 349.

Husband not
liable for cer-

tain contracts
of wife.

1855, 304, § 7.

1857, 249, § 0.

Wages, &c., of
married woman
may be paid to
her, &c.
184(5, 209, §§1,2.
1852, 292.

Property stand-
ing in name of
wife not liable

for debts of
husband.
1855, 304, § 0.

Liability ofhus-
band and wife
upon causes of
action existing
before mar-
riage.
1845, 208, § 5.

1855, 304, § 2.

Married woman
may make will,

&c.
1S55, 304, § 5.

1857, 249, § 4.

Marriage settle-

ments and

Sect. 2. A husband and wife may, by their joint deed, convey the

real estate of the wife which is not her separate property, in like manner
as she might do by her separate deed if she were unmarried ; but the

wife shall not be bound by any covenant contained in such joint deed.

Sect. 3. A married woman may bargain, sell, and convey, her sepa-

rate real and personal property, enter into any contracts in reference to

the same, caiTy on any trade or business, and perform any labor or ser-

vices on her sole and separate account, and sue and be sued in all mat-
ters having relation to her separate property, business, trade, services,

labor, and earnings, in the same manner as if she were sole. But no
conveyance by her of shares in a corporation or of any real property,

except a lease for a term not exceeding one year, and a release of dower
executed subsequently to a conveyance of the estate of her husband,

shall be valid, without the assent of her husband in writing, or his joining

with her in the conveyance, or the consent of one of the judges of the

supreme judicial court, superior court, or the probate court, granted on
her petition in any county on account of the sickness, insanity, or ab-

sence from the state, of her husband, or other good cause; and the

husband if within the state shall have such notice of the petition as the

judge may order.

Sect. 4. A trustee may be appointed by the supreme judicial court

on the petition of a married woman having separate property, to hold

the same in trust for her, and she may thereupon convey the same to the

trustee upon such trusts and to such uses as she may declare. The
trustee may prosecute and defend all actions in relation to such property

brought by or against her, founded on any cause of action relating to

the same ; and the property in his hands shall be Uable to be attached or

taken on execution in any such action.

Sect. 5. The contracts made by a married woman in respect to her

separate property, trade, business, labor, or services, shall not be binding

on her husband, nor render him or his property liable therefor ; but she

and her separate property shall be liable for such contracts in the same
manner as if she were sole.

Sect. 6. Payment may be made to a married woman for wages
earned by her labor, and her receipt for the income of property held in

trust for hei-, or for the principal Avhen the same is payable to her, or for

the payment to her of money deposited by or due to her, before or after

marriage, shall be a valid receij:)! and discharge, although her husband
does not join therein.

Sect. 7. The real estate and shares in any corporation standing in the

name of a married Avoman, which were her property at the time of her

marriage, or which become her property by devise, bequest, or gift, of

any person except her husband, shall not be liable to be taken on execu-

tion against her husband for any debt contracted or cause of action

arising after the third day of June in the year eighteen hundred and
fifty-five.

Sect. 8. A married woman having separate property may be sued

for any cause of action which originated against her before marriage, and
her property may be attached and taken on execution in the same man-
ner and with the same effect as if she were sole. The husband of a

woman married in this state after the third day of June in the year

eighteen hundred and fifty-five shall not be liable to be sued for any
cause of action which originated against her before marriage ; but she

shall be liable to be sued for. the same in the manner aforesaid.

Sect. 9. A married woman may make a Avill of her real and sepai-ate

personal estate, in the same manner as if she were sole, but such will

shall not operate to deprive her husband of more than one-half of her

personal ju'operty, without his consent in writing.

Sect. 10. Nothing contained in the preceding sections shall invali-
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date any marriage settlement or contract, or authorize the husband to rights by cur-

convey or give property to his wife, or destroy or impair his rights as llotio comey"*^

tenant bv the curtesv, or enable a married woman to destroy or impair fc.v to wife

1 'i •ii" • 1 1 • -j-j. J.
1^00, 304, §§ 1, 9.

the same by any will or conveyance Avithout his written assent. i,s5;, 24i), § 5.

Sect. 11. When the guardian of a married man is licensed to sell Wife may re-

real estate of his ward, the wife of the ward may join with the guardian &e.%n°slil'by

in the conveyance, and thereby release her right of dower and the estate pj'>''f''"" °^

or right of homestead in the granted premises, in like manner as she k! s.'™r,'§ 14.

might have done by joining in a conveyance thereof made by her hus- is5~>~'-'8.

band if he had been under no legal disability.

Sect. 12. When such guardian is licensed to sell the interest of the may join with

ward in any real estate of his wife, the wife may join with the guardian ff"he'r'rcai°es-

^

in the conveyance, and thereby sell and convey all her estate and inter- tat<\
_^

est in the granted premises, in like manner as she might have done by a iso7, sub'.

conveyance thereof made jointly with her husband, if he had been under

no legal disability.

Sect. 13. In case of such release by the wife of her right of dower, proceeds of

or the estate or right of homestead, or of such conveyance of her own
fi"ifj'oRed oV!^*'^

estate, the proceeds of the sale may be so invested and disiiosed of as to k. s. ?:, § 16.

secure to her and the minor children of the owner, if it is an estate or '
~ '

right of homestead, the same right, use, and benefit, of and in the prin-

cipal sum and the income thereof, that she or they would have had
therein if it had not been sold. Any agreement made between her and
the guardian for securing and disposing of the j^roceeds or any part

thereof for the purpose aforesaid, approved by the probate court for the

county in which the guardian was appointed, or by the supreme court

of probate, or any order therefor made by either of said courts, if she

and the guardian cannot agree, shall be valid and binding on all persons

interested in the estate, and may be enforced in either of said courts, or

by an action at common law, as the case may require.

Sect. 14. When the real estate of a married woman is taken for a Damag-es

railroad, turnpike, way, or other public use, or is damaged by the laying famrot mrnfeci

out of a railroad, turnpike, way, or by any other public works, the dam- woman is taken

ages or compensation awarded therefor may be so invested and disposed &c.'howd'is-

of as to secure to her the same right, use, and benefit, of and in the sum
?,°^|''-'i^'s ,7

so awarded and the income thereof, that she would have had of and in

the real [estate] and the income thereof if it had not been so taken or

damaged ; and the supreme judicial court shall, on the aj^plication of
such woman, hear and determine the case according to the course of
proceedings in equity, and sh:ill make such decrees and orders therein

as may be necessary and proper to enforce and secure her rights and
interests.

Sect. 15. The wife of a man who is under guardianship may join wifeorhus-

with the guardian, and the guardian of a woman may join with her hus- may joiu^vitii

band, in making partition of her real estate held in ioint tenancy or in guardian in

1.1 1 1 .1 makiucr parti-
common, and they may make any release or other conveyance necessary tionotreaies-

or proper for that purpose, in like manner as the parties might if neither jj* g ^.^ o oq.

of them were under legal disability.

Sect. 16. When a married woman owns property, real or personal, a Married wo-

guardian may be appointed to her for the same causes, and in the same biTpurumie'i"'^^

manner, and with the same powers and duties, as if she were sole, except guardianship.

as hereinafter provided. But no guardian shall be so appointed without 11!
'

'^ '^^^' '

such notice to the husband as the court may order. ^^^ ^^- 1°^-

Sect. 17. Such guardian shall not have the care, custody, or educa- guardian of,

tion, of his ward, except in case of the insanity of her husband, or of his ?o°iy,"&(J!Iof"^"

abandoning his wife by absenting himself from the state, and making no ward, except,

sufiicient ]irovision for her.
'^'

Sect. IS. Such guardian shall not apply the property of his ward to not to apply

the maintenance of herself and family while she is manied, unless suppon^with'-^'^
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out leave of fiutliorized by the probate court on account of the inability of her hus-

i855^'233?°"'*' band suitably to maintain her or them, or for other cause which the

court deems sufficient.

Guardian may Sect. 19. When a married woman is by reason of insanity incora-

insane married' petcnt to release her right of dower or right of homestead, a guardian
woman, having may be appointed for her in the same manner as if she were sole, with
ng-ht o ower,

^-^^^ powers and duties given to guardians of married women owning

18^?' 29^' I!
^' 9' pi'operty, and the husband or any suitable jjerson may be aj^pointed

guardian.

How such dow- Sect. 20. When the husband of an insane woman is desirous of

Btead'm'a°ybe couvcying any of his real estate, whether absolutely or by way of mort-
reieased. g^gc, he may by petition, describing the same, ask leave of the probate

1857^ 298', § 16. court that the dower of his wife or any estate of homestead therein

may be released, setting forth the facts and reasons why his prayer

should be granted. After notice in some newspaper to all persons

interested and a hearing thereon, the court, if satisfied that such dower
or estate of homestead ought to be released, shall authorize her guai-

dian to make such release, by joining in any deed of conveyance, to be
made within five years thereafter, either by the husband or any trustee

for him, and whether such deed pass the whole or only sejxarate parcels

or lots of said real estate.

When dower is Sect. 21. If the guardian is so authorized to release the dower of

proceeds' may
''^

^"'is wartl, and the pi-obate court deems it proper that some portion of
be reserved for the proceeds of sucli real estate, or of any sum loaned on mortgage

i^6°i69!§4. thereof, should be reserved for the use of such married woman, the

court may order that a certain sum, not exceeding thirty-three and one-

third per cent, of the net amount of such proceeds or sum actually to

be reaUzed from such sale or mortgage, exclusive of any encumbrance
then existing on the estate, shall be set aside and paid over to such
guardian to be invested and held by him for her benefit if she survives

her husband ; the income of such sum to be received and enjoyed by
the husband during the life of his wife, or until otherwise ordered by
the court upon good cause shown ; and the principal to be his, and to

be paid over to him, if he survives her.

So when estate Sect. 22. If the guardian is so authorized to release the estate of

reieased!*^'^*^
'^ homcstcad, and the pi'obate court deems it proper that some portion

1857, 298, § 11. of the proceeds of such real estate, or of any sum loaned on mortgage
thereof, should be reserved for the use of such married Avoman, the

court may order that a certain sum, not exceeding eight himdred dol-

lars, be set aside and paid over to such guardian to be invested in a

homestead, and held by him for the benefit of such married woman, if

she survives her husband ; the rent or use thereof to be received and
enjoyed by the husband during the life of his wife, or until otherwise
ordered by the court upon good cause shown ; and the homestead
to be his, and to be conveyed to him by said guardian, if he sur-

vives her.

Provision for Sect. 23. When the husband of an insane woman has conveyed

dowe"
^'''" °^ ^^y^ ^^^^ estate in trust, without the power of revocation, and in such

1856, 109, § 5. conveyance provision is made for his wife, which in the opinion of the

probate court, to be certified on petition, notice, and hearing, is suf-

ficient in lieu of dower therein, the trustee in such conveyance shall

be authorized to pass title to such real estate free from all right of
dower.

Same subject. Sect. 24. If, in the opinion of the probate court, certified as afore-
>S56, 109, §6. gaid, such provision is sufficient in lieu of dower of such insane woman

in all the rea,l estate owned by her husband at the date of the petition,

or in any particular portions thereof, her guardian shall be authorized

to release her dower in all such real estate, or such particular portions,

by joining in a deed of conveyance of the same.
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Sect. 25. All proceedings in the probate court under the fire pre- in what county

ceding sections shall be had in the county where the husband of the ?o bcfhadfand'^*'

insane woman resides, if an inhabitant of this state, and if not, then in
'^^'J.^'^*^

orders

some county where any of his real estate is situated ; and a certified to be recorded!

copy of all final orders or decrees therein shall be recorded in the iss", ico, §7.

registry of deeds in every county or district in which such real estate

is situated.

Sect. 26. The wife of a person under guardianship for insanity. Allowance to

may apply to the probate court for the county in Avhich the guardian cVtato of?iisane

Avas apjjointed, for an alloAvance for her support out of the estate of husband, how

her husband, to be paid to her by the guardian during the continuance isse, 99.

of the guardianship. The amount of the allowance, if made, shall

be determined by commissioners appointed by the court upon her

petition.

marriage contracts.

Sect. 27. At any time before a marriage the parties may enter into Marriag-e con-

a contract in writing, agreeing and providing that, after the marriage made^by parties

is solemnized, the whole or any designated part of the real or personal before mar-

estate, or any right of action of which either party may be seised or Nature of such

possessed at the time of the marriage, shall remain or become the prop-
J^g*'"2^^5 j

erty of the husband or Avife, according to the terms of the contract.

Such contract may limit to the husband or wife an estate in fee or for

life in the whole or any part of the property, and designate any other

lawful limitations. All such limitations shall take effect at the time of

the marriage, in like manner as if they had been contained in a deed
conveying the property limited.

Sect. 28. There shall be annexed to such contract a schedule of tKe Schedule and

property intended to be affected thereby, containing a sufficiently clear propeTty'tobe
description of the property to enable any creditor of the husband or recorded with

wife to distinguish it from all other property ; and such contract and regisTry of

schedule shall, either before the marriage or within ninety days there- j^fg*^^*''.,

after, be recorded in the registry of deeds for the county or district in

which the husband resides at the time of the record, or if he is not a

resident within this state, then in the registry of deeds for the county
or district in which the Avife resides at the time of the record, if it is

made before the marriage, or in Avhich she last resided if made after the

marriage. If not so recorded the contract shall be void. It shall also

be recorded in every county or district in which there are lands to which
it relates.

MARRIED WOMEN COMING FROM OTHER STATES, &C.

Sect. 29. When a married woman comes from another state or Rights of mar-

country into this state without her husband, he never having lived with comingTnto

her in this state, she shall have all the rights and powers given to mar- state without
•1 11 T ..^/.I'l. 1 1 husband.
ned women by the preceding provisions of this chapter, and may also r. s. 77, § 18.

transact business, make contracts, and commence, prosecute, and defend, g^^'^^ 89!^*

suits, in her own name, and dispose of her property which may be found
here, in like manner as if she were unmarried. She shall also be liable

to be sued as if she were unmarried, upon all contracts and for all other

acts made or done by her after her arrival in this state. She may make
and execute deeds and other instruments in her OAvn name, and do all

other laAvful acts that may be proper to carry such powers into effect.

Sect. 30. When a husband and his wife married in another state or of parties

country come into this state, either at the same time or different times, ™atrand*'com^
and reside here as husband and wife, she shall retain all property which ins here to re-

she had acquired by the laws of any other state or country, or by a r.I'. 77, §19.

marriage contract or settlement made out of the state. Their so residing is^s, 3oi, §8.

together here shall have the same effect with regard to their subsequent
46
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rights and liabilities, as if they had married at the time of their first

residinar tosrether in this state

"Wife, if aban-
doned by lius-

band, or he is

sent to state
prison, may be
authorized to
convey proper-
ty.
R. S. 77, §§ 1, 2,

3, 12, 13.

to make con-
tracts, &c.
R. S. 7~,§§4,
7,8.

Continuance of
such authority,
&c.
R. S. 77, §§ 5, 6,
12, 13.

Suits in which
she is party not
to abate by his
return, &c.
R. S. 77, §§ 1), 10,

12,13.

Proceeding's on
petition, &c.,by
married woman
abandoned, &c.
R. S. 77, § 11.

MARRIED WOMEN ABANDONED BY THEIR HUSBANDS, &C.

Sect. 31. A wife whose husband has absented himself from the state,

abandoning and not sufficiently maintaining her, or whose husband has

been sentenced to confinement in the state prison, may upon her peti-

tion be authorized by the supreme judicial court to sell, convey, and re-

ceipt for, her real and personal estate, and any personal estate which
may have come to her husband by reason of the marriage, and which
remains in this state undisposed of by him, or to which he is entitled in

her right ; and to use and dispose of sucli property or the proceeds

thereof during the absence or imprisonment of her husband, as if she

were unmarried.

Sect. 32. The court may further authorize such wife to make con-

tracts in her own name, and to sue and be sued in law or equity, as if

she were sole.

Sect. 33. The authority so granted shall continue until the husband
returns into the state and claims his marital rights, or is discharged from
prison, and during its continuance the wife may do all acts necessary for

its full exercise.

Sect. 34. No suit wherein such woman is a party shall be abated by
the return of her husband into the state or his discharge from prison,

but he may, on his application, be admitted to prosecute or defend the

same jointly with her in like manner as if they had intermarried after

the commencement of the suit. If he is not admitted as a party, the

suit shall proceed to judgment and execution as if he had not returned

or been discharged from prison, and any judgment recovered against the

wife may be afterwards enforced against him in like manner as if it had
been rendered against her before their intermarriage.

Sect. 35. Every petition for any of the purposes mentioned in sec-

tions thirty-one and thirty-two, may be filed, heard, and determined, in

the supreme judicial court in any county. The petition shall be pre-

sented and notice thereon given in the manner prescribed for presenting

and giving notice of libels for divorce when the adverse party is without
the state.

CHAPTER 109.

OF GUARDIANS AND WARDS.

guardians.
Section

1. Guardians to be appointed by probate

court.

OF MINORS.

2, 3. of minors, by whom to be nominated,

&c.

4. power and duty of.

5. may be appointed by will of father.

6. such to give bond, unless, &c.

7. ad litem, &c., how appointed.

OF INSANE PERSONS AND SPENDTHRIFTS.

8. of insane person, how appointed.

9. of spendthrift, how appointed.

10. Contracts of spendthrift, pending proceed-

ings, when void.

Section
11. Expenses of defence of insane person,

&c.

12. Power and duty of guardian of insane per-

son or spendthrift.

OF PERSONS OUT OF THE STATE.

13. Guardians of persons out of state.

14. powers and duties of.

15. bond of

GENERAL PROVISIONS.

16. Guardians to give bond ; condition thereof.

17. Of inventory of estate and accounting
therefor.

18, 19. Guardians, powers and duties of.

20. may make partition of real estate of ward

,

set off dower, &c.
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Sectiox
[

Section
21. Property of minor whose father is living, ' 26. Wards, when and how discharged from

when applied to his support.

22. Courts may authorize sales of stocks, &c.,

and investments.

23. I3y order of S. J. C. guardian may transfer

property of ward removing from state.

guardiansliip.

27. Sureties may be discharged and new bond
required.

28. Bonds may be sued. Proceedings.

29. Action against surety limited, &c.

24. Removal, resignation, and death, of guar-
j

30. Proceedings for recovering effects con-

dian,
|

cealed, &c.

25. Marriage of female guardian extinguishes
j

31. Compensation of guardians,

authority. I

guardians.

Section 1. The probate court in each county, when it appears Gwardians to be

necessary or convenient, may appoint guardians to minors and others
pTObate^«)urt

being inhabitants of or residents in the same county, and to such as re- R. S.'r9, §i.

side out of this state and have any estate within the same.

OF MINORS.

Sect. 2. If a minor is under the age of fourteen years, the probate of minors, by

court may nominate and appoint his guardian. If he is above that age, romina*ted,\c.

he may nominate his own guardian, who, if approved by the court, shall R- S- ^^' §^-

be appointed accordingly ; if not approved by the court, or if the minor see c6.' losj

resides without this state, or if after being cited he neglects to nominate §§i''>25.

a suitable person, the court may nominate and appoint his guardian in

the same manner as if he were under the age of fourteen years.

Sect. 3. A minor above the age of fourteen years may nominate his same subject,

guardian before a justice of the peace or the city or town clerk, who
{|3f'/7^i ll'

shall certify the fact to the probate court.

Sect. 4. The guardian of a minor shall have the custody and tuition power and

of his ward, and the care and management of all his estate ; and unless g"*^ 2^ .
^

sooner discharged according to law, shall continue in office until the

minor arrives at the age of twenty-one years. But the father of the

minor, if living, and in case of his death, the mother, while she remains

unmarried, they being respectively competent to transact their own busi-

ness, shall be entitled to the custody of the person of the minor and the

care of his education.

Sect. 5. A father may by his last will in writing appoint guardians maybeap-

for his children, whether born at the time of making the will or after- of fathen^
"^^

wards, to continue during the minority of the child or a less time. Such R. s.79, §6.

testamentary guardian shall have the same powers and perform the

same duties with regard to the person and estate of the ward, as a

guardian appointed by the probate court.

Sect. 6. The guardian so appointed shall give the bond prescribed such to give

in section sixteen, except that when the testator has ordered or re-
^ond, unless,

quested in his will that a bond be not given, it shall not be required, R- S. 79, § 7.

unless from a change in the situation or circumstances of the guardian

or for other sufficient cause the probate court deems it j^roper to re-

quire it.

Sect. 7. Nothing contained in this chapter shall impair or affect the aa litem, &c.,

power of any court or justice of the peace to appoint a guardian to de- R'^^.79f§8!^
fend the interests of a minor impleaded in such court, or interested in a

suit or matter there pending ; nor their power to appoint or allow any
person, as next friend for a minor, to commence, prosecute, or defend,

any suit in his behalf

OF INSANE PERSONS AND SPENDTHRIFTS.

Sect, 8. When the relations or friends of an insane person, or the Guardians of in-

mayor and aldermen or selectmen of the city or town of which such how appointed.
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R. S. 79, § 9.

14 Mass. 222.

Guardian of
spendthrift,
how appointed.
R. S. -9, §§ 11,

12.

1846, 249.

12 Pick. 152.

Contracts of
spendthrift,
pending pro-
ceedings, when
void.
R. S. 79, § 13.

3 Pick. 229.

Expenses of de-
fence of insane
person, &c.
R. S. 79, § 14.

Power and duty
of guardian of
insane person
or spendthril't.

R. S. 79, §§ 10,

16.

5 Mass. 427.

21 Pick. 36.

Guardians of
persons out of
state.

R. S. 79, § 28.

powers and
duties of.

R. S. 79, § 29.

bond of.

R. S. 79, § 30.

person is an inhabitant or resident, applies to the probate court to have

a guardian appointed for him, the court shall cause notice of not less

than fourteen days to be given to the supposed insane person, of the

time and place appointed for the hearing ; and if after a full hearing it

appears that the person in question is incapable of taking care of him-

self, the court shall appoint a guardian of his person and estate.

Sect. 9. When a person by excessive drinking, gaming, idl^ess, or

debauchery of any kind, so spends, wastes, or lessens, his estate, as to

expose himself or his family to want or suffering, or any place to charge

or expense for the support of himself or his flmiily, the mayor and
aldermen or selectmen of the city or town of which such spendthrift is

an inhabitant or resident, or upon which he is or may become charge-

able, may present a complaint to the probate court, setting forth the

facts and circumstances of the case and praying to have a guardian

appointed. The court shall cause notice of not less than fourteen days

to be given to the supposed spendthrift, of the time and place appointed

for the hearing ; and if after a full hearing it ap])ears that he comes

within the above description, the court shall appoint a guardian of his

person and estate.

Sect. 10. The complainants under the preceding section may cause

a copy of the complaint, with the order of notice, to be filed in the

registry of deeds for the county or district ; and if a guardian is ap-

pointed upon such complaint, all contracts, except for necessaries, and
all gifts, sales, or transfers, of real or personal estate, made by the spend-

thrift after such filing of the complaint and order, and before the termi-

nation of the guardianship, shall be void.

Sect. 11. When a guardian is appointed for an insane person or

spendthrift, the court shall make an allowance, to be paid by the

guardian, for all reasonable expenses incurred by the ward in defending

himself against the complaint.

Sect. 12. The guardian of an insane person or spendthrift shall have

the care and custody of the person of his ward and the management of

all his estate; and shall give the bond prescribed in section sixteen,

except that the provisions relating to the education of the ward shall

be omitted.

OF PERSONS OUT OF THE STATE.

Sect. 13. When a person liable to be put under guardianship accord-

ing to the provisions of this chapter, resides without this state and has

any estate therein, any friend of such person, or any one interested in

his estate, in expectancy or otherwise, may apply to the probate court

for any county in which there is any estate of such absent person, and
after such notice to all persons interested as the court shall order and a

full hearing and examination, a guardian may be appointed for such

absent person.

Sect. 14. Such guardians shall have the same powers and duties with

respect to any estate of the ward found within this state, and also with

respect to the person of the ward if he comes to reside therein, as

are prescribed with respect to other guardians appointed under this

chapter.

Sect. 15. They shall give the bond prescribed in section sixteen,

except that the provisions respecting the inventory, the disposal of the

estate and effects, and the account to be rendered by the guardian, shall

be confined to such estate and effects as come to his hands in this state

;

and that the provisions respecting the custody of the ward shall not be
applicable, unless he comes to reside within this state.
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GENERAL PROVISIOlSrS.

Sect. 16. Every guardian shall give bond with surety or sureties to Guardians to

the judge of the probate court, in sucli sum as he shall order, with con- ^Ition'thereof!^

dition substantial!}^ as follows, (except as is provided in sections six,
^.^•.'l-J.'^^-

twelve, and fifteen, of this chapter, and section thirteen of chapter one 1855' 280!

hundred and one :)
—

fDoS'^t"
. „ , , , i, , -I , 1 1 Pick? 198.

First. To make a true inventory of all the real estate and all the goods, chattels, n Met. 529.

rights and credits, of the ward, that shall come to his possession or knowledge, and to 3 Cush. 465.

return the same into the probate court at such time as the court shall order :

ii Cush^is'
Second. To dispose of and manage all such estate and effects according to law and

for the best interests of the ward, and faithfully to discharge his trust in relation there-

to, and to the custody, education, and maintenance, of the ward :

Third. To render an account on oath of the property in his hands, including the

proceeds of all real estate sold by him, and of the management and disposition of all

such property, within one year after his appointment, and as often as once in three

years thereafter, and at such other times as the probate court shall direct : and
Fourth. At the expiration of his trust to settle his accounts in the probate court,

or with the ward or his legal representatives, and to pay over and deliver all the estate

and effects remaining in his hands or due from him on such settlement to the person

or persons lawfully entitled thereto.

Sect. 17. Upon taking an inventory, the estate and effects com- of inventory of

prised therein shall be appraised by three suitable persons appointed counMng"there-

and sworn as is required with respect to the inventory of the estate of for.^
J'

a deceased person; and every guardian shall account for and dispose 4c'u'8h."oio.

'

of the personal estate of the Avard as is directed with respect to exec-

utors and administrators in sections one, two, three, six, and seven, of

chapter ninety-eight.

Sect. 18, Every guardian shall pay all just debts due from his Avard, Guardians,

out of the personal estate if sufficient, and if not, out of the real estate tierof^
'^^ "

upon obtaining a license for the sale thereof as provided in chapter one k. s. ^9' § i''-

hundred and two. He shall settle all accounts of the ward, and de-

mand, sue for, and receive, all debts due to him, or, with the approba-

tion of the probate court, compound for the same and give a discharge

to the debtor upon receiving a fair and just dividend of his estate and

effects ; and he shall appear for and represent his ward in all legal suits

and proceedings, unless another person is appointed for that purpose as

guardian or next friend.

Sect. 19. He shall manage the estate of the ward frugally and with- Same subject,

out waste, and apply the income and profits thereof, so far as maybe see ch. ios, § is.

necessary, to the comfortable and suitable maintenance and support of

the ward and his family. If the income and profits are insufficient for

that purpose, the guardian may sell the real estate, upon obtaining a

license therefor as provided by law, and apply the proceeds thereof^ so

far as may be necessary, for the maintenance and support of the ward
and his family.

Sect. 20. He may, except when he has an interest adverse to that may make

of the ward in the estate to be divided, make partition of the real estate eft'ateofward^

of his ward when lying in common and undivided, either upon petition ^et off dower,

for partition or otherwise, as fully and in like manner as the ward could k.'s. 79, §i9.

do if he were under no disability; may assign and set out dower in his 1852,248, §§1,2.

ward's estate to any widow entitled thereto, and may appoint an ap-

praiser of real estate on an execution either against or in favor of his

ward.
Sect. 21. If a minor who has a father living, has property sufficient Property of mi-

for his maintenance and education in a manner more expensive than ther is iivin<^,

the fiither can reasonably afford, regard being had to the situation of when appiie3 to

the fatlier's family and to all the circumstances of the case, the expenses iV.^s'.Ts^ §
2.'

of the maintenance and education of such child may be defrayed out of ^^^'^
46* 69
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Courts may au-
thorize sales of
stocks, &c., and
investments.
R. S. 79, § 21.

\ll\

6 Johns. R. 506. his own property, in whole or in part, as shall be deemed reasonable by
2 Mass. 113,415.

^|^g probate court; and when necessary, his real estate may be sold for

that purpose by the guardian, upon obtaining license therefor as pro-

vided in other cases of sales by guardians. The charges for such ex-

penses may be allowed in the settlement of the accounts of the

guardian.

Sect. 22. The probate courts in the several counties, or the supreme

judicial court, on the application of a guardian or any person interested

in the estate of a ward, after notice to all other persons interested there-

in, may authorize or require the guardian to sell and transfer any stock

in the public funds, or in any corporation, or any other personal estate

or effects held by him as guardian, and invest the proceeds thereof and

all other moneys in his liands, in real estate, or in any other manner that

shall be most for the interest of all concerned. Said courts respectively

may make such further order and give such directions as the case may
require, for managing, investing, and disposing of, the estate and effects

in the hands of the guardian.

Sect. 23. When a person under guardianship removes out of this

state, his guardian may pay over and transfer the whole or any part of

his property to any guardian or trustee, appointed by competent author-

ity in the state to which the residence of the ward is removed, upon

such tenns and in such manner as the supreme judicial court, sitthig in

any county, upon bill or petition filed therefor, shall decree.

Sect. 24. When a guardian, appointed either by a testator or by the

probate court, becomes insane or otherwise incapable of discharging his

trust, or evidently unsuitable therefor, the court, after notice to him and

all others interested, may remove him. Upon the request of a guar-

dian, the probate court in its discretion may allow him to resign his

trust. Upon such removal or resignation, and upon the death of a

guardian, another may be appointed in his stead.

Sect. 25. When a female guardian marries, her husband shall not be
guardian in her right, but the marriage shall extinguish her authority,

and the other guardian, if there is any, may proceed in discharging the

trust. If there is no other guardian, the probate court may appoint one

or make such other order in the premises as the case requires.

Sect. 26. The marriage of a female under guardianship as a minor,

shall discharge her guardian from all right to her custody and education,

but not to her property ; and the guardian of an insane person or spend-

thrift may be discharged by the probate court, on the application of the

ward or otherwise, when it appears that such guardianship is no longer

necessary.

Sect. 27. The supreme judicial court and the probate court may re-

quire a new bond to be given by a guardian, and may discharge sureties

from future responsibility, in like cases and upon like terms and con-

ditions as are prescribed in chapter one hundred and one with regard to

bonds and sureties of executors and administrators.

Sect. 28. Bonds given by guardians may be put in suit by order of

the probate court, for the use and benefit of the ward or any person in-

terested in his estate. The proceedings in such suit shall be conducted

in like manner as is provided with respect to suits on the bonds of

executors or administrators.

Sect. 29. No action shall be maintained against the sureties in a

bond given by a guardian, unless commenced within four years from

the time the guardian is discharged ; but if at the time of such discharge

the person entitled to bring such action is out of the state, it may be

commenced at any time within four years after his return.

Sect. 30. Upon complaint to the probate court by a guardian, ward,

creditor, or other person interested in the estate of a ward, or by a per-

1^0 By order of S.

J. C. guardian
may transfer
property of
ward removing
from state.

If458, 117.

Removal, resig-

nation, and
death, of guar-
dian.
R. S. 79, § 22.

11 Met. IW.
4 Gray, 63.

Marriage of fe

male guardian
extinguishes
authority.
is:^7, 171", § 1.

Wards, when
and how dis-

charged from
guardianship.
K. S. 79, § Zi.

Sureties may he
cUscharged and
new bond re-

quired.
R. S. 79, § 24.

See Ch. 101,

§§ 15-18.

Bonds may be
sued. Proceed-
ings.
R. S. 79, § 25.

19 Pick. 4»J3.

21 Pick. 35.

See Ch. 101.

Action against
surety limited,
&c.
R. S. 79, § 26.

9 Gush. 69.

Proceedings for

recovering ef-
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son having claims thereto in expectancy as heir or otherwise, against fects concealed,

any one suspected of having fraudulently receiA^ed, concealed, embezzled, j^'g 79, §27.

or conveyed aAvay, any of the money, goods, effects, or other estate, as J^'. ~h § 2.

well real as personal, of the ward, the court may cite and examine such see Ch". 96 §c.

suspected person, although he is the guardian, and proceed with him, as

to such charge, in the manner provided respecting persons suspected of

fraudulently receiving, concealing, or embezzling, the estate of a deceased

person.

Sect. 31. Every guardian shall be allowed his reasonable expenses Compensation

incurred in the execution of his trust, and shall have such compensation k.|"T9?§^32.'

for his services as the court deems just and reasonable.

CHAPTER 110

OF THE ADOPTION OF CHILDREN AND CHANGE OF NAMES.

adoption of chu-dren.
Section

1. Petition for adoption of a child.

2. Consent thereto must be given by parents,

&c.

3. when either parent is insane, &c.

4. Proceedings if parent does not consent.

5. Consent by child.

6. Proceedings, and decree of adoption.

7. Relation and rights between child and

parents by adoption.

Section
8. Rights of natural parents taken away, &c.
9. Appeals.

10. When decree may be reversed.

CHANGE OF NAMES.

11. Change of names, how lawfully made.
12. Notice and certificate.

13. Change of child's name in case of adoption.

H. Returns of changes of names, to be mads
&c.

ADOPTION OF CHILDREN.

Section 1. Any inhabitant of this state may petition the probate Petition for

court in the county of his residence for leave to adopt a child not his
ciind!^*'"

^'^ *

own, and, if desired, for a change of the child's name; but the prayer i85i, 324, §§ 1, 4.

of such petition by a person having a husband or wife shall not be see '§'13.

granted unless the husband or wife joins therein.

Sect. 2. The parents of the child, or the survivor of them, shall, Consent there-

except as herein provided, consent in writing to such adoption. If nei- en "yparentsl
ther parent is living, the guardian of the child, or if there is no guardian, &«.

the next of kin in this state, may give such consent ; or if there is no 1802' 202.

next of kin, the coui-t may appoint some suitable person to act in the is53, 31.

proceedings as next friend of the child, and to give or Avithhold such

consent.

Sect. 3. If either parent is insane, or imprisoned in the state prison or when either

a house of correction under a sentence for a term not less than three ^J.^^
is insane,

years, or has wilfully deserted and neglected to provide proper care and ig^, 402.
^

maintenance for the child, for one year next preceding the time of filing

the petition, the court shall proceed as if such parent were dead, and in

its discretion may appoint some suitable person to act in the proceedings

as next friend of the child, and give or withhold the consent afore-

said.

Sect. 4. If a parent does not consent to the adoption of his child. Proceedings if

the court shall order a copy of the petition and order thereon to be ^onsent!*'^^
^^^

served on him personally, if found in the state, and if not, to be pub- i859, 61, §2.

lished once a week for three successive weeks, in such newspaper printed
in the county as the court directs, the last publication to be at least four
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Consent by
child.

1851, 324, § 3.

Proceedings,
and decree of
adoption.
1851, 324, § 5.

Relation and
ri<jhts between
child and par-
ents by adop-
tion.

Itiol, .324, § 0.

Rights of natu-
ral parents ta-

ken away, &c.
l,sul,324, §7.

Appeals.
Jis51,324, §8.

When decree
may be re-

versed.
1859, 61, §2.

weeks "before the time appointed for the hearing. Like notice shall also

be published when a child has no parent living, and no guardian nor next
of kin in this state. The court may order such further notice as it

deems necessary or proper.

Sect. 5. If the child is of the age of fourteen years or upwards, the

adoption shall not be made without his consent.

Sect. 6. If, upon such petition so presented and consented to, the

court is satisfied of the identity and relations of the persons, and that

the petitioner is of sufficient ability to bring up the child, and furnish

suitable nurture and education, having reference to the degree and con-

dition of its parents, and that it is fit and proper that such adoption

should take effect, a decree shall be made setting forth the facts, and
ordering, that from the date of the decree the child shall to all legal in-

tents and purposes be the child of the petitioner.

Sect. 7. A child so adopted shall be deemed, for the purposes of in-

heritance by such child and all other legal consequences and incidents

of the natural i-elation of parents and children, the child of the parents

by adoption, the same as if he had been born to them in lawful wedlock

;

except that he shall not be capable of taking property expressly limited

to the heirs of the body or bodies of the parents by adoption, nor

property from the lineal or collateral kindred of such parents by right

of representation.

Sect. 8. The parents of such child shall be deprived by the decree

of all legal rights as respects the child ; and the child shall be freed

from all obligations of maintenance and obedience as respects his

parents.

Sect. 9. Any petitioner may appeal to the supreme judicial court

from the decree of the probate court on such petition, in like manner as

appeals may be taken from other decrees of that court ; and any child

made the subject of such petition may by a next friend appeal in like man-
ner ; but no bond shall be required or costs awarded against such child

or next friend.

Sect. 10. A parent who has not before the hearing upon a petition

for the adoption of his child had personal notice thereof, may, at any
time within one year after actual notice, apply to the supreme judicial

court to reverse the decree. Said court, after due notice, may in its

discretion reverse the same, if it appears that any of the material alle-

gations in the petition were not true.

Change of
names, how
lawfully made.
1851, 256, § 1.

See Ch. 107, § 23.

Notice and cer-
tificate.

1851,250, §2.

Change of
cliild's name in

case of adop-
tion.

1854, 24.

CHANGE OP NAMES.

Sect. 11. Applications for change of names of persons may be heard
and determined by the probate courts in the several counties. No law-

ful change of the name of a person, except a woman upon her marriage

or divorce, shall be made in this state, unless for sufiicient reason con-

sistent with the public interest and satisfactory to said court in the county
where the party resides.

Sect. 12. Before decreeing a change of name, except as is provided in

the following section, the court shall require public notice of the appli-

cation therefor to be given, that all persons may appear and show cause,

if any they have, why the same should not be granted. The court shall

also require public notice to be given of the change decreed, and on
return of proof thereof may grant a certificate, under the seal of the

court, of the name the party is to bear, and which shall thereafter be his

legal name.
Sect. 13. If in a petition for the adoption of a child, a change of the

child's name is requested, the court, upon decreeing the adoption, may
also decree such change of name and grant a certificate thereof, without

the notices required by the preceding section.
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Sect. 14. Each judge shall annually in the month of December ^etame of

make a return to the olRce of the secretary of the commonwealth, of LimcHoV
all changes of names made in his court under this chapter; and the 5^^^'*^^

*^j

^

same shall be published in a tabular form with the statutes of the SeeCh. 3, §i.

following year.

CHAPTER 111

OF MASTERS, APPRENTICES, AND SERVANTS.

Section
1. Minors may be bound as apprentices or

servants.

2. how bound when under fourteen years.

3. when above fourteen.

4. overseers of poor may bind.

5. until what age and upon what terms.

6. Indenture to be of two parts, &c.

7. one part to be kept for minor.

8. Money, &c., to be for use of apprentice.

9. Parents, selectmen, &c., to inquire into

treatment of children.

10. Complaint for misconduct of master or ser-

vant may be filed in superior court, &c.

11. Court may discharge apprentice, &c.

12. may award costs.

13. Master liable to action on indenture.

Section
14. By whom action may be brought.

15. Proceedings therein when brought by over-

seers.

16. Limitation of action by apprentice.

17. If judgment for plaintiff, court may dis-

charge apprentice.

18. Apprentice absconding may be arrested

and returned or imprisoned.

19. Proceedings in such case.

20. Costs therein, of whom recoverable.

21. Apprenticeship discharged by death of

master.

22. Mistresses.

23. Common law right.

24. Powers and duties, in whom vested in

cities.

Sectiox 1. Children under the age of fourteen years may be bound Minors may be

as apprentices or servants until that age ; and minors above the age of prontlcSorser-
fourteen years may be bound as apprentices or servants, females to the vauts.

age of eighteen years or to the time of their marriage within that age, •"•*'' ^

and males to the age of twenty-one years.

Sect. 2. Children under the age of fourteen years may be bound by how bound

their fother, or in case of his death or incompetency, by their mother or fourteen years,

legal guardian. If illegitimate, they may be bound by their mother R. s. 78, §§4,

during the lifetime of the putative lather as well as after his decease, r. s. so, §2.

If they have no parent competent to act, and no guardian, they may 2 Mass. io9, 387,

with the approbation of the selectmen of the town where they reside,

bind themselves. The power of a mother to bind her children shall

cease upon her subsequent marriage, and shall not be exercised by
herself or husband during the continuance of such marriage.

Sect. 3. Minors above the age of fourteen years may be bound in when above

the same manner, but when bound by their parent or guardian, the e"^^|o's3
minor's consent shall be expressed in the indenture and testified by his 5Cu8h.'4i7.

siorning the same.
Sect. 4. A minor child who is, or either of whose parents is, charge- overseers of

able to a town as having a lawful settlement therein, or supported there R°"s.'soy§ o!"^*^'

at the expense of the state, may be bound as an apprentice or servant 1 Greeni. 457.

by the overseers of the poor. 2 Pick. '451.

Sect. 5. Such children, whether under or above the age of fourteen until what

years, may be so bound, females to the age of eighteen years or to the
^^^^t'^te™^"'*

time of their marriage within that age, and males to the age of twenty- R. s. so, $7!

one years ; and provision shall be made in the contract for teaching ^ ^^'^^' ^^""

them to read, write, and cipher, and for such other instruction, benefit,

and allowance, either within or at the end of the term, as the over-
seers may deem reasonable.

Sect. 6. No minor shall be so bound unless by an indenture of two indenture to be
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of two parts,
&c.
R. S. 80, §§ 4, 8.

One part of in-

denture to be
kept for minor.
R. S. 80, §§5,8.

Money, &c., to

be for use of ap-
prentice.

R. S. 80, § 9.

Parents, select-

men, (fee, to in-

quire into treat-

ment of chil-

dren.
R. S. 80, § 10.

Complaint for
misconduct of
master or ser-
vant may be
filed in superior
court, &c.
R. S. 80, §§ n,
22.

1859, 196.

2 Pick. 451.

Court may dis-

charge appren-
tice, &c.
R. S. 80, §§ 12,

23.

may award
costs.
R. S. 80, §§ 12,

13, 23.

Master liable to
action on inden-
ture.

R. S. 80, § 14.

By whom action
may be brought.
R. S. 80, § 15.

Proceeding's
therein wlien
brought by
overseers.
R. S. 80, § 16.

parts sealed and delivered by both parties ; and when made with the

ap):)robation of the selectmen, they shall certify such approbation in

writing upon each part of the indenture.

Sect. 7. One part of the indenture shall be kept by the parent or

guardian executing it, for the use of the minor; and when made with

the approbation of the selectmen or by the overseers of the poor, shall

be deposited with the town clerk, and safely kept in his office for the

use of the minor.

Sect. 8. All considerations of money or other things paid or al-

lowed by the master upon a contract of service or apprenticeship made
in pursuance of this chapter, shall be paid or secured to the sole use of

the minor bound thereby.

Sect. 9. Parents, guardians, selectmen, and overseers, shall inquire

into the treatment of all children bound by them respectively or with

their approbation, and of all bound by or with the approbation of the

predecessors in office of any of them, and defend them from all cruelty,

neglect, and breach of contract, on the part of masters.

Sect. 10. Complaints by parents, guardians, selectmen, or overseers,

for misconduct or neglect of the master, and by the master, for gross

misbehavior, or refusal to do his duty, or wilful neglect thereof, on the

part of the apprentice or servant, may be filed in the superior court

in the county where the master resides, setting forth the fiicts and cir-

cumstances of the case. The court shall order notice to the adverse

party, and if the complaint is by the master, to all persons who have
covenanted in behalf of the apprentice or servant, and to the selectmen

who approved of the indenture, or their successors in office, and shall

hear and determine the case with or Avithout a jury, as the allegations of

the parties may require.

Sect. 11. The court may render a judgment or decree, that the

minor be discharged from his apprenticeship or service, or the master
from his contract, and the minor thus discharged may be bound out

anew.
Sect. 12. Costs may be awarded to the prevailing party and execu-

tion issued therefor; but no costs shall be awarded against selectmen

or overseers, unless it apiDears that the comjjlaint was made Avithout

just and reasonable cause. Costs in fovor of the master may be recov-

ered of the parent or guardian Avho executed the indenture, or if there

is no parent or guardian liable therefor, such costs may be recovered in

an action against the minor when he arrives at full age.

Sect. 13. Every master shall be liable to an action on the indenture

for the breach of any covenant on liis part therein contained. All dam-
ages recovered in such action, after deducting the necessary charges in

prosecuting the same, shall be the property of the minor, and may be

applied and appropriated to his use by the person Avho recovers the

same, and the residue shall be paid to the minor, if a male, at the age

of twenty-one years, and if a female, at the age of eighteen years, or at

the time of her marriage within that age.

Sect. 14. Such action may be brought by the parent or his execu-

tors or administrators, the guardian, or any one who succeeds him in

that trust, or the overseers or their successors in office; or it may be
brought in the name of the minor by his guardian or next friend, as the

case requires ; or by himself after the expiration of the term of appren-

ticeship or service.

Sect. 15. If the action is brought by the overseers, it shall not abate

by the death of any of them, or by their being succeeded in office ; but
shall proceed in the names of the original plaintiffs, or the survivor of

them, or the executors or administrators of the survivor ; and the money
recovered therein shall be deposited in the city or town treasury to be

applied and disposed of as provided in section thirteen.
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Sect. 16. No such action sliall be maintained, unless commenced Limitation of

during the term of apprenticeship or service, or within two years after prenticef
'^^

the expiration thereof ^- s. so, § ir.

Sect. 17. If judgment in such action is rendered for the phiintiff, the if judgment for

court may ixpon motion of the plaintiff discharge the minor from his ilJay"d*ciiar^

apprenticeship or service, if not already done as before provided, and apprentice.

the minor may be bound out anew. ' ' ' *
^^'

Sect. 18. If an apprentice or servant, bound as aforesaid, unlawfully Apprentice ab-

departs from the service of his master, any police court or justice of the beTrrested^Ynd

peace, upon complaint on oath made by the master or any one in his returned or im-

behalf, may issue a warrant to apprehend the apprentice or servant and k. s. 80,§i9.

bring him before the court or justice. If the complaint is supported,

the court or justice may order the offender to be returned to his

master, or commit him to the jail or house of correction for a term
not exceeding twenty days, unless sooner discharged by his master.

Sect. 19. The warrant when directed to an officer or other person Proceedings in

by name, shall authorize him to convey the offender to the place of res-
k.^'s. 8(f*§ 20.

idence of the master in any county in the state.

Sect. 20. All costs incurred in such process against a servant or ap- costs therein,

prentice, shall be paid in the first instance by the com})lainant. If the
eJab/e*""

recov-

complaint is supported, the costs may be recovered by the master in an R. s. 80, §21.

action on the indenture, if executed by a parent or guardian, and if

recovered against a guardian, be may charge the amount paid by him
in his guardianship account. If the indenture was executed by over-

seers of the poor, or the minor with the approbation of the selectmen,

the costs may be recovered in an action against the minor after he
arrives at full age.

Sect. 21. No indenture of apprenticeship or service made in pursu- Apprenticeship

ance of this chapter shall bind the minor after the death of his master, dcfafrof^nm^ter.

but the apprenticeship or service shall be thenceforth discharged, and k. s. so, § 24.

the minor may be bound out anew.
Sect. 22. All the foregoing provisions shall apply as well to mis- Mistresses,

tresses as to masters. ^^- ^- ^^' § ^^•

Sect. 23. Nothing contained in this chapter shall affect the father's Common law-

right at common law to assign or contract for the services of his chil- ufs-'so, §26.

dren durino" their minority. ^ Johns. K. 328. 3 B.& a. 586. 1 Ashm. 207. 7 Mass. 147. 1 Mason, 78.

Sect, 24. Every thing prescribed in this chapter to be done by the Powers and du-

selectmen of a town, shall and may be done by the mayor and alder- vest'etTin cities.

men of a city ; and every thing prescribed to be done by the overseers K- s. 80, § 27.

of the poor of a town, shall and may be done by the overseers of the
poor of a city, or the directors of the house of industry, or such other
officers as have charge of the poor therein.
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Chapter 113.

Chapter 114.-

Chapter 115.-

Chapter 116.-

Chapter 117.-

Chapter 118.-
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Chapter 120.-

Chapter 121.-

Chapter 122.-
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- Special Provisions respecting Courts and the Administration of

Justice.

CHAPTER 112.

OF THE SUPREME JUDICIAL COURT

Section
1. Number of justices.

2. Quorum in court of law.

3. General superintendence of inferior courts.

May issue writs of error, &c.

4. Majority of justices may remove certain

officers.

5. What trials, &c., to be heard, &c., by full

court.

6. Jurisdiction, general.

7. of actions removed from superior court.

8. Sing-le justice may arraign in capital case,

and sentence, if, &c.

9. may assign counsel, &c. Exceptions.

10. may reserve questions of law, &c.

11. Cases reported by superior court, appeals,

&c., to be entered at next law term in

county, unless, &c. Questions reserved to

be heard, &c., by full court.

12. Records, &c., to contain brief statement of

grounds of decision ; to be published, if, &c.

13. Proceedings when exceptions are frivolous.

Section
14. .Tudgment, when exceptions are allowed,

may be vacated.

Proceedings on appeals, or other issues of

law.

If appeal is not entered, adverse party may
enter complaint, &c.

Entry of appeal omitted, &c., may be al-

lowed on petition. No security to be re-

vived thereby.

Powers of four justices at jury term ; of

single justice at law term.

19. Court for capital trials, where no law term
is established.

how to be convened.

Special term, when held for that purpose,

how notified, &c. Proceedings thereat.

"What business may be transacted at such

term.

Indictments for capital offences in Dukes
County to be tried at court in Barnstable.

25. Special term in such case.

(532)

15.

16.

17.

18.

20.

21.

22.

23.

24.
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Section
20. I>aw term of court for the commonwealth.

Wliat questions entered and determined

therein.

27. Law terms for other counties, where and

when held. Law terms to be terms for

return of process, &c. But no jury to be

summoned unless, &c.

28. Jury terms, when and where held.

29. Writs, &c., to be sued out of clerk's oflBce

in county, &c., and returnable to full court.

30. Suits, &c., arising in Dukes County, to be

tried, &c., in Barnstable.

.31. Judgments, how entered in actions contin-

ued nisi.

32. Liability of security to be computed from

time of such entry.

Sectiox
33. Questions of law, how to be entered.

34. At law term in Boston, questions of law to

be in order for argument witliin five days

after entry.

.35. Questions on appeals, &c., in superior court

in criminal cases, how entered, &c.

when to be in order, &c., for argTiment.

Questions may be heard ex parte, when,

&c. ; or passed upon without argument, or

postponed.
Construction of" the court."

Court for the commonwealth to audit ac-

counts, &c.

Salaries of justices.

Compensation of officers.

36.

37.

38.

39.

40.

41.

Sectioi^ 1. There shall be one chief justice, and five associate jtis- Number of jus-

tices of the supreme judicial court. i85'J,'i27, § i.

Sect. 2. Four justices shall constitute a quorum to decide all matters Quorum in

requiring to be heard by a court of law.
_

^^^9, i9g, § 39.
'^^f^^lf^^

Sect. 3. The court shall have general superintendence of all courts Generai'super-

of inferior jurisdiction to correct and prevent errors and abuses therein,
5"itr\or"courts.

where no other remedy is expressly provided, and may issue writs of May issue writ's

error, certiorari, mandamus, prohibition, quo warranto, and all other K."f8i'§§''4,5.

writs and processes to courts of inferior jurisdiction, corporations, and i859, i9<;, §^38.

individuals, necessary to the furtherance of justice and the regular exe- 3Cush'.2i4.

cution of the laws. Icushllg!*^'
Sect. 4. A majority of the justices may remove from office the clerks Majority of jus-

of the courts or of their own court, when in their judgment the public
Jjj^„''^^e™eftaf^

good requires such removal ; and on bill, petition, or other process, a officers.

majority of them may remove any clerk of the superior court or of a police
J^'^^'

^^' §
''•

court, any commissioner of insolvency, sherifi", register of probate and
insolvency, or district-attorney, if sufficient cause is shown therefor and it

appears that the public good requires it ; and a summary hearing may
be had upon bill, petition, or other process, in temi time or vacation.

Sect. 5. Trials of indictments for capital crimes
;

questions of law Trials, &c., by

on exce]itions, on appeals fi-om the superior coui't, on cases stated by the
k.^ s';°^"f§ 13.

parties, and on special verdicts ; and all issues in law, shall be heard and k. s. i3g, §22.

determined by the full court. '^^'^^-
_ f

M^t. 376.
i^-^' ^^

Sect. 6. The court shall have original and exclusive jurisdiction of Jurisdiction,

petitions for divorce and nullity of marriage, and original and concur- l™!™!;',^?.

rent jurisdiction with the superior court, of petitions for partition and
J^*!]'f^'|]-

writs of entry for foreclosure of mortgages, and of civil actions in which ik5i' 82^ §2.*

the damages demanded or property claimed exceed in amount or value
j^lj^ ii),';f| gof

"

four thousand dollars if brought in the county of Suffolk, and one thou- Met. 270.

sand dollars if brought in any other county, if the plaintiff, or some one loiet.^ib.

in his behalf, before service of the writ, makes oath or affirmation before ~Cush.494.

some justice of the peace that he verily believes the matter sought to be see ch". 150",

lecovered actually equals in amount or value said sums respectively; a §§^>''-

certificate of which oath or affirmation shall be indorsed on or annexed
to the writ.

Sect. 7. The court shall have jurisdiction of all actions and proceed-

ings at law, made returnable to the superior court and removed to the

supreme judicial court or transmitted to it under the provisions of chap-

ter one hundred and fourteen.

Sect. 8. A person indicted for a capital crime may be arraigned be-

fore tlie court held by one justice, and if he pleads guilty, such court

m.ay award sentence against him according to law. 1^^' ^^''' ~^~- ~ '^^^s^- 303.

Sect. 9. If the prisoner in such case does not plead guilty, the court

may assign him counsel and take all other measures preparatory to a may"as"8igu

47 70

of actions re-
moved from su-
perior court.
1859, 196.

What justice
may do in cap-
ital case.

K. S. 81, § 15.

R. S. 136, § 21.

Single justice

ill&ui^Ut
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counsel, &c.
Exceptions.
K. S. 81, § 16.

R. S. 136, § 22.

1850, 196, 282.

5 Cush. 386.

may reserve
questions of
law, &c.
R. S. 81,§26.
1850, 196.

1850, 282, § 1.

Cases reported
by superior
court, appeals,
&o., to be enter-
ed at next law
term in county,
unless, &c.
Questions re-

served to be
heard, &c., by
full court.
R. S. 81, §§ 29,
30.

1859, 196.

Records, &c., to
contain brief
statement of
grounds of de-
cision ; to be
published if,

&c.
1859, 196, § 48.

I v^*^ when excep-
tions are friv-

olous.
R. S. 81, §31.
K. S. 82, § 16.

Judgment,
when excep-
tions are allow-
ed, may be va-
cated.

R. S. 81, § 32.

Proceedings on
appeals, or oth-
er issues of law.
R. S. 82, § 15.

1850, 196, § 48.

4 Gray, 5^2.

\ (i^^^^PleSadvert

trial, to be had before the full court. And upon such trial, exceptions
may be taken by the defendant and questions of law reserved, to be heard
hke exceptions taken in trials before a single justice ; but if the exceptions
are in the opinion of the court frivolous and intended for delay, the court

may overrule them, and forthwith render final judgment and pass sen-

tence. And after a decision upon any exceptions, the judgment maybe
entered and sentence passed, or 2:»reliminary proceedings for a new trial

may be had, in the court held by a single justice.

Sect. 10. Questions of law, whether arising upon a trial or other

proceeding, or upon a motion for a new trial on account of an opinion,

direction, ordei', or refusal, of a single justice in matter of law, may be
reserved for the consideration of the full court, and so much of the case

as is necessary for understanding the question shall be reported for that

pui-pose.

Sect. 11. Cases reported by the superior court for determination by
the supreme judicial court, questions arising upon appeals from the de-

cisions of the superior court in matters of law, and upon exceptions to

the opinions, rulings, orders, and decisions, of the court, whether allowed
by that court or by the supreme judicial court upon jjetition, shall in

those counties in which there is a law term, be entered at the term next
to be holden for the county, unless otherwise agreed by the parties or
ordered by the superior court' upon the allowance of exceptions under
the provisions of section thirteen of chapter one hundred and fifteen.

Upon exceptions allowed or questions reserved in any of the modes pro-

vided, the same shall be heard and detennined by the full court ; and
such judgment or other proceedings shall be had therein as law and
justice require. And the full court shall, as soon as may be after the
decision of the questions submitted to it, make such order, direction,

judgment, or decree, as is fit and proper for the further disposition of the
case, and enter the same, or cause a rescript, containing a brief statement
of the grounds and reason of the decision, to be tiled therein.

Sect. 12. The records and rescripts made upon the decision of
questions arising in any of the modes mentioned in the two preceding
sections shall contain a brief statement of the grounds and reasons of
the decision ; and if no further opinion is written out within sixty days,

the reporter shall pubhsh the case with the opinion contained in such
record or rescript.

Sect. 13. If, upon the hearing of a case brought before the court
upon exceptions alleged, it appears that the exceptions are frivolous,

immaterial, or intended for delay, the court may award against the party
taking the exceptions double costs from the time when the same were
alleged, and also interest from the same time, at the rate of twelve per
cent, a year on any sum found due for debt or damages; or may award
any part of such additional costs and interest.

Sect. 14. Ifjudgment has been rendered in any case in which excep-
tions are allowed, the judgment may be vacated by the full court without
a writ of error, and as if it had been entered by mistake at the same
term at which it is so vacated, and thereupon such further proceedings
shall be had in the case as law and justice require.

Sect. 15. In cases where questions are entered in the court upon
appeal, or other issue of law, the court may affirm the former judgment
with additional damages, at the rate of six per cent, a year, or reverse

the same in whole or in part, or order the case to be brought up, entered,

and a new trial had, and may enter such judgment, order, or decree, and
take such other order therein as the superior court ought to have done,
and shall cause such other proceedings to be had in the case as law and
justice require.

Sect. 16. If a party who has taken an appeal, or an exception which
has been allowed, neglects to enter the question in the supreme judicial



Chap. 112.] supreme judicial court. 555

court, the adverse party may enter a complaint and have the judgment, party may enter

opinion, ruling, or order, affirmed. k "s
''»•>"«' 10

'''

Sect. 17. If by mistake or accident a question arising upon an appeal, 3 Cush. 5;.
\ PjL j//

or ui)on exceptions in the superior court, is not duly entered in the
omiwed'^&c^''^'

supreme judicial court, or if, for a like reason, a complaint founded on maybe allowed

an omission to enter such question has not been entered by the adverse security to'bf"
party, the court, vipon petition filed within one year after the question revived there-

or complaint should have been entered, and upon such terms as it deems k^'s. si, §§34,

just and reasonable, may allow the party taking the appeal or exception
i^^jf'^jgg

to enter the question, or the adverse pai'ty to enter his complaint, as the 4 Met. 371.

case may be; and when "so entered the court shall proceed therein as
^^ush. soi.

if it had been entered at the proper term. But no security by bond,
attachment, or otherwise, discharged by the omission of either party to

enter the question or complaint, shall be revived and continued in force

by the entry of such question or complaint.

Sect. 18. Four or more justices present at a jury term shall have Powers ofjus-

and exercise the powers of a full court; a single justice present at a law aucriawteiLs
terra shall have and exercise the same authority as at a iurv term. R- s.si, §38.

'

Sect. 19. If an indictment for a capital ofience is pending and for 5 cush". lis'.

trial in a county in which there is no law" term established, the justices ^^iVf'^t/'!^'^-'

shall hold a session in such county for the trial thereof. no law term.
^

Sect. 20. The chief justice upon receiving notice of the pendency ||^f 110^.42

of such an indictment shall take measures for convening a quorum of court, how to

the justices for the trial at the stated term of the court in the county, or '^"^
c''"^'^ j*;^-

at an adjournment of such term; which trial shall be had as soon after is59,'i9o, 282.

the finding of the indictment as the other official duties of the justices

admit, and the circumstances of the case require.

Sect. 21. If a session of the court is not to be held in the county special term,

within six months after the finding of the indictment, a special term )^'''^" '"^^'^ *'°'"

iiinr-i 1 in 11 -I
• 11 tiiat purpose.

may be held tor the purpose by the lull court at such tnne and place as k. s. si, §43.

a majority of the justices may, by an order in writing under their hands, ^^^^' ^^^' ^^"

directed to the sheriff of the county, determine.
Sect. 22. The sheriff shall give notice of the intended special term, how notified,

by posting a copy of the order on the door of the court house, or by *^;g thereat'^'

publishing the same in such other manner as therein directed; and the k.°s.si, §44.

clerk for the county shall issue venires for jurors, and he and all other
^^'^'^' ^'*"^' ^^"

officers shall do all things necessary or proper in relation to such term,
as at a stated term.

Sect. 2.3. The court asseml)led at such special term shall have and what business

exercise the same powers as at a stated term, except that no party in act'ed'at's^ch

any civil action pending in the court shall be required to attend at term,

such terms, be defaulted or suffer any other penalty for not attending i)s59,'i%',282."

thereat.

Sect. 24. An indictment for a cai)ital offence found in the county of capital indiet-

Dukes County, shall be tried at a court to be held in the county of m«its in DukesBx 1 1 11 <> 1 Till T 1 -r 1 -, ^^"^ tried lu
arnstable ; and the court lor tliat purpose shall be convened and held Barnstable.

and all the proceedings in relation thereto conducted as when held in i8o9,'i%',^j2'.

the county where an indictment is found.
Sect. 25. If a special term is required to be held in the county of special term in

Barnstable for the trial of an indictment found in the county of Dukes j^'^g
^gf ''§ 47

County, a written order shall be sent to the sheriff of each of said conn- is'sy,' 190, 2S2!

tics, and each of them required to do in his county wdiatever is necessary
or proper in relation to such term.

Sect. 26. A law term of the court for the commonwealth shall be Law term of

held at Boston on the first Wednesday of January of each year, Avhicli ^"Yll^f ^^%y,
1 1. T/. . . "^T ,^, T. commoiiw ealtn.

may be adjournerl ti-om tune to time to places and times most conducive What questions

to the despatch of business and the interests of the public ; and there termTntdTilere-
shall be entered and determined therein questions of law arising in the Ja-^

counties of Barnstable, Bristol, Dukes County, Essex, Middlesex, Nan- rcu'sh. 494.
'
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Law terms for
other counties,
when aud where
held.

1 ISS'J, 19(i, § 3G.

L.QQ Bcrkshh-e.

Franklin.

Hampden.

iStl d.QQ , Hampshire.

"Worcester.

Law terms to
be terms for re-

turn of process,
&c. But no jury
to be summoned
unless, &e.
5 Cush. 495.

d\ tLii
I

Ul Civ. 106.

Jury terms,
when and where
held.
R. S. 81, §§ 12,

m.
1859, 196, § 56.

Barnstable aud
Dukes.

Berkshire.

Bristol.

ISi^DCL.IIO Essex.

Franklin.

Hampden.

Hampshire.

y.L'^ IA SOddlesex.

OUnio-^

Nantucket.

Norfolk.

iSdoCl-.i'l ^-i Plymouth.

Suffolk.

Worcester.
1859, 2r4.

"Writs, &c., to
be sued out of
clerk's office in

county, .tc.,and
returnable to
full court.

K. S. 81, § 53.

tucket, Norfolk, Plymouth, and Suffolk; and also all questions of law
arising in other counties Avhere special provisions are not made therefor.

Sect. 27. For entering and hearing questions of law arising in the
following counties, law terms shall be held as follows :

—
For the county of Berkshire, at Lenox, on the first Tuesday of Sep-

tember :

For the county of Franklin, at Greenfield, on the first Monday after

the first Tuesday of September :

For the county of Hampden, at Springfield, on the third Monday after

the first Tuesday of September:
For the county of Hampshire, at Northampton, on the second Mon-

day after the first Tuesday of September

:

For the county of Worcester, at Worcester, on the fourth Tuesday
after the first Tuesday of September.
These terms shall be taken to be terms for the return of process, entry

of appeals, trials, and for all purposes for which a court may be held by
a single justice in the county in which the court is held ; but no jiuy
shall be summoned for such terms unless an order therefor shall be
issued by the justices of said court, or one of them, directed to the clerk

of said county. Cases which may have arisen or which may be pending
in the counties of Berkshire and Franklin, when the provisions of this

chapter take eflfect, shall have day and be cognizable in said counties

respectively at the aforesaid terms : persons, processes, and matters, shall

be held and answerable accordingly.

Sect. 28. Jury tenus of the court shall be held by a single justice

every year at the times and places folloAving, and the presiding judge
thereat shall have and exercise all the powers not expressly reserved to

the full court :
—

For the county of Barnstable and Dukes County, at Barnstable, on
the first Tuesday of May

:

For the county of Berkshire, at Lenox, on the second Tuesday of

May

:

For the county of Bristol, in alternate years at New Bedford and
Taunton, beginning at New Bedford on the second Tuesday of Novem-

Tor the county of Essex, at Salem, on the third Tuesday of April

:

For the county of FrankUn, at Greenfield, on the second Tuesday
of April

:

For the county of Hamf)den, at Springfield, on the fourth Tuesday of

April

:

For the county of Hampshire, at Northami^ton, on the third Tuesday
of April:
For the county of Middlesex, at Lowell, on the third Tuesday of

April

:

For the county of Nantucket, at Nantucket, on the first Tuesday of

July:
For the county of Norfolk, at Dedham, on the third Tuesday of Feb-

ruary :

For the county of Plymouth, at Plymouth, on the second Tuesday
of May

:

For the county of Sufiblk, at Boston, on the first Tuesdays of Octo-

ber and April

:

For the county of Worcester, at Worcester, on the second Tuesday
of April.

Sect. 29. Writs and processes in suits cognizable by the full court,

except original writs ordered by the court, shall be sued out of the

clerk's oftice of the county in which the matter is pending, and be re-

turnable to the full court.

Sect. 30. Any suit, matter, or thing, arising or pending in the county
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of Dukes County cognizable by the supreme judicial court and to be Suits, &c., aris-

heard before a single justice, shall be entered, heard, tried, and deter-
c.funtv^t'o'^be

mined, at the court held in the county of Barnstable, in all respects as if tried, &e., in

the same court were held in the county of Dukes County ; and all mat- r*^ s'.^st^§'5f,.

ters cognizable by the full court, arising or pending in the county of
Dukes County, shall be heard and determined as if arising in the county
of Barnstable.

Sect. 31. If an action is continued nisi from any term, either for Judfjments,

argument or advisement, and is determined by the court before the next aetTon'fcouti^
term in the same county, the judgment, by order of the court on the mo- wed nisi-

tion or at the request of the party prevailing, may be entered as of the ^Gray^'sls.'^'

then last term of the court in the county where the action is pending,
whether it be a law term or not. If the action is pending in the superior
court the rescript may direct the clerk to enter judgment as of the last

term in that court.

Sect. 32. The clerk in such case shall note on his docket the time of Liability of se-

recei\ing such order, and when the order is for final judgment in fivor computcrt^from
of the plaintiff, the security in the suit, whether by bail or otherwise, time of such

shall be held for the same time thereafter that it would be held after the e.*s'^81,§58.

entry of judgment in the usual manner.
Sect. 33. All questions of law arising at the same term in each Questions of

county, excepting the counties mentioned in section twenty-seven, shall
enTered.'''

*° '^^

be entered in their order in the court, and in the order of time, as nearly 1859, 1%, §«.

as may be, of the final adjournment of the terms at which the questions
I

XlCa.u-Moi ,ls'i

arise ; and if any special proceeding comes before the court from any
county requiring entry, it shall be entered, with the questions from such
county which are entered nearest the day of the inception of such pro-
ceeding, and all entries shall be made forthwith upon receipt of the
papers. And questions of law arising in the superior court in said coun-
ties shall be entered with the questions of law pending in the supreme
judicial court for such counties respectively; and the clerks of the
courts for said counties shall prepare the proper papers for their respec-
tive counties.

Sect. 34. At the law term held in Boston, all questions of law shall At law term in

be in order for argument within five days after their entry upon the ^onfoi' law to
docket of the full court, and be argued when reached, in their order, by be in order for

either party ready to do so, unless the court, for good cause shown, post- fnlive'days'^"^'

pones the same. after entry.

Sect. 35. Questions arising upon appeals and exceptions in the Q^est^ionsVnap-
superior court in criminal cases, and all processes and other proceedings peais,&c.',in su-

in sucli cases, which may lawfully come before the court at the law term crimtoarclsi^,
aforesaid, shall be entered upon the criminal docket, and be proceeded ^ow entered,

'

in and determined, and such judgment, order, or decision, made, as to
law shall appertain. And such rescrijit, writ, or process, shall be issued
thereon as the case may require.

Sect. 36. At any time after five days from the entry thereof, all such when to be in

criminal cases shall be in order and have precedence for argument on a^^umra't'
^"^

such day in every month in which the court shall be in session, as the 1859, i96, § 46.

court may designate ; and the arguments shall be continued till such
cases are disposed of, and shall not be postponed except for special cause
shown.

Sect. 37. The court may hear any question exparte when it is reached Questions may
in the order of the docket and only one party is ready for argument

; ^^,^)^f ^hTn,
or it neither party is ready, the exceptions may be passed upon by the &c. ; or passed

court without argument, or the case may be postponed when any special aJj^milut! o"*
reason exists therefor ; but no case that has been postponed shall be postponed.

_^

again in order for argument until all the questions ready for argument
^^^^' ^^'^'

§
*'•

have been argued, postponed, or otherwise disposed of
Sect. 38. If no designation is made, the words "the court" may be of'°'th"court

"

47*
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Court for the
commonwealth
to audit ac-
counts, &c.

Salaries of jus-
tices.

Decl. of Rights.
Art. 29. U.S.
f^l, § ()1. 185(i, 10.

See Ch. 15, § 3(5.

Compensation
of officers.

1858, IW.

construed to mean the full court or a court held by one justice, as the
context or subject matter may require.

Sect. 39. The full court sitting at Boston for the commonwealth
shall examine and audit all accounts for services and expenses incident
to said court, to be paid by the commonwealth.

Sect. 40. The chiefjustice of the court shall receive an annual salary

of four thousand five hundred dollai's, and each of the other justices

an annual salary of four thousand dollars, fi-om the treasury of the
commonwealth.

Sect, 41. Officers, except deputy-sheriffs, attending upon the court,

shall receive compensation therefor as the court may allow, not exceed-
ing three dollars a day.

CHAPTER 113.

OF THE SUPREME JUDICIAL COURT—EQUITY JURISDICTION.

Section
1. Jurisdiction in equity ; ori^nal arid exclu-

sive.

2. special and general.

Redemption of mortgages.
Trusts.

Specific performance.
Redelivery, &c.

Contribution between devisees.

More than two parties having distinct

rights, &c.

Copartners, &c.

Trustees, &c.

Waste and nuisance.

Accounts.
Creditor's bills.

Fraud, &c.

Accident or mistake.

Discovery.

Full equity powers.
3. Cases in equity, how commenced, &c.

4. Discovery, how sought. Answers.
5. Defence by demurrer, answer, &c.
6. Cases first hoard by single justice.

7. Court always open for hearings, &c. Rule
days.

8. Final decree, appeal from. Proceedings.

9. Justice may appoint receivers, &c., until

heard by full court.

11.

12.

14.

15.

16.

17.

18.

Section
10. Interlocutory decree, appeal from, not to

transfer entire cause.

not appealed from, open to revision.

affecting merits, &c., question may be re-

ported to court of law.

13. Appeal, not claimed in time, allowed on pe-
tition.

to be entered on separate docket.

Justice may reserve questions for full court.

Decree, &c., to bear date of entry.

Execution on final decree not to issue for

thirty days, unless, &c.

Conrt may hear cases pending in another
county. Decrees, &c., to be transmitted.

19. Notice to adverse party in such case.

20. Motion, &c., may be argued in writing.

21. Upon appeal, testimony to be reported to

full court. Rules therefor. Further evi-

dence allowed in special cases.

22. Court may frame issues for jury, when, &c.
23. may issue writs, &c., to enforce decree.

Justice to hear equity cases at all times in

Boston.

Counsel may take papers from files upon
leaving receipt.

26. Court may make rules regulating practice,

&c.

24.

25.

Jnrisdiction in
equity ; original
and exclusive.
R,S. 81, §§4,5,9.
3Cush. 214.

8 Cush. 529.

special and
general.
R. S. 81, § 8.

12 Met. 316.

Redemption of
mortgages.

Trusts.
20 Pick. 308, 372,

22 Pick. .55.

23 Kck. W8.

Section 1. In addition to the jurisdiction in equity otherwise con-

ferred, the supreme judicial court shall have original and exclusive

jurisdiction of every original process, whether by bill, writ, petition, or

otherwise, in which relief in equity is prayed for, except Avhen a differ-

ent provision is made ; and may issue all general and special ^viits and
processes required in proceedings in equity to courts of inferior juris-

diction, corporations and individuals, when necessary to secure justice

and equity.

Sect. 2. The court may hear and determine in equity all cases

hereafter mentioned, when the parties have not a plain, adequate, and
complete remedy at the common law ; that is to say,—

Suits for the redemption of mortgages, or to foreclose the same

:

22 Pick. 526. 2 Gray, 190. 5 Gray, 177.

Suits and proceedings for enforcing and regulating the execution of
trusts, whether the trusts relate to real or personal estate :

W Met. 210. 9 Cush. 127. 1 Gray, 220. 3 Gray, 280. 5 Gray, 341.
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Suits for the specific performance of written contracts by and against Specific per-

either party to the contract, and his heirs, devisees, executors, adniinis- R.'s'.'nT§?8-i7

trators, and assigns: yCush. lO. O Gray, 20. r Gray, 533. 4Cush.'532.

Suits to compel the redelivery of goods or chattels taken or detained Reripiivery, &c.

from the owner, and secreted or withheld so that the same cannot be ^3 P^^- ^^g

replevied

:

^ Met. 520. 7 Cush. 530. o Met. 'v>7.

Suits for contribution by or between devisees, legatees, or heirs, who Contribution

are liable for the debts of a deceased testator or intestate, and by or ^'^^"'^'r';"
^'^''^

between any other persons respectively liable tor the same debt or

demand, when there is more than one person liable at the same time

for such contribution

:

Other cases in which there are more than two parties having distinct More than two

rights or interests, which cannot be justly and definitely decided and Jifsthict^ri^iitl,

adjusted in one action at the common law :
&c. oMet. 4'.:5.

Suits between copartners, joint tenants, and tenants in common, and Copartners, &c.

their legal representatives, with authority to appoint receivers of rents
f'jfet

540'^^*

and profits, and apportion and distribute the same to the discharge of ? Cush. 305.

encumbrances and liens on the estates, or among the co-tenants

:

Suits between joint trustees, co-executors, and co-administrators, and Trustees, &c.

their legal representatives

:

Suits concerning waste and nuisance, whether relating to real or Waste and nui-

personal estate :
CPlck.SrO. 13 Pick. 179. 6 Met. ho. 4 Gray, 324.

|nfio5,§i4.
Suits upon accounts when the nature of the account is such that it Accounts.

cannot be conveniently and properly adjusted and settled in an action i^^jfoJI'li^^'

at law

:

^ Met. 7. 1 Cush. 82. 7 Cush. 449. i^^s; k '

Bills by creditors to reach and apply, in payment of a debt, any Creditor's bills,

property, right, title, or interest, legal or equitable, of a debtor, within

this state, which cannot be come at to be attached or taken on execu-

tion in a suit at law against such debtor

:

Cases of fraud, and conveyances or transfers of real estate in the Fraud, &c.

nature of mortgages

:

10 Met. 101. 1 Cush. 222. 7 Gray, 144. is55, 194, § 1.

Cases of accident or mistake

:

is^o, as, § 1. 5 Met. 274. Accident, &c.

Suits or bills for discovery when a discovery may be lawfully re- Discovery.

quired according to the course of proceedings in equity: 10 Met. 101. i85.,2i4.

And shall have full equity jurisdiction, according to the usage and Full equity

practice of courts of equity, in all other cases where there is not a powers.

i:)lain, adequate, and complete remedy at law.

Sect. 3. Cases in equity may be commenced by bill or petition Cases in equity,

with a writ of subpoena according to the usual course of proceedings m°nced™&c.
in equity, or inserted in an orio-inal writ of summons or of summons R. s. 90, § 117.

and attachment, or by a declaration in an action of contract or tort, as i853,'37iV§§T,'2.

the case may be, with or without an order for the attachment of the |^^5, 1^^' § 2.

property or arrest of the defendant; and shall be returnable at the 4 Met. 503.*

terms of the court as established in the several counties or on the rule 1^"^^' 123^^*'*

days established by the court. The material facts and circumstances §§ is, 26, 31!

relied on shall be stated with brevity, omitting immaterial and irrele- ^^*^' ^
~^'

vant matters.

Sect. 4. If a discovery is sought, it may be by such bill or peti- Discovery, how

tion, or by being made part of such declaration, or by interrogatories, sweis.

'

Answers thereto shall be made without unnecessary delay, and ques- isas, 194, §3.

tions arising thereon be determined by the rules apj^licable to bills of
discovery.

Sect. 5. A defence in equity shall be made by demurrer, plea, or Defence by de-

answer. A demurrer shall be accompanied with a certificate that it is "wer&c^"
not intended for delay; and an answer shall be supported by oath, i855,'i94, §4-

unless waived by the adverse party.

Sect. 6. Cases in equity, and motions and other applications Cases first

therein, whether interlocutory or final, shall in the first instance be -{Jift^ee.^^

^*°°^^

heard and determined by one justice of the supreme judicial court. i859, 237, § 1.
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Court always
open for hear-
ings, &c.
Kiile days.
K. S. SI, §§20,
21.

1859, 2.37, § 7.

Final decree,
appeal from.
Proceedings.
R. S. SI, § '5.

1859, 23?, § 2.

Justice may ap-
point receivers,

.fee, until heard
by full court.

1859, 237, § 3.

Interlocutory
decree ; appeal
from, not to
transfer entire
cause.
1859, 237, § 4.

not appealed
from, open to
revision.
1859, 237, § 5.

affecting' mer-
its, &c., ques-
tion may be re-

ported to court
of law.

Appeals not
claimed in time
allowed on peti-
tion.

1859, 237, § 10.

to be entered
on separate
docket.
1859, 198, § 53.

Justice may re-

serve questions
for full court.
1859, 237, § 11.

Decree, &c., to
bear date of
entry.
1859; 237, § 8.

Execution on
tiual decree not
to issue for thir-

ty days, unless,

&c.

Sect. 7. For hearings, and making, entering, and modifying orders

and decrees in equity causes, by a single justice, and issuing writs in

such causes, the court shall be always open in each county, except on
holidays established by law. And the court shall establish rule days
for the transaction of the business pertaining to the jurisdiction in

equity.

Sect. 8. From final decrees made by such justice, any party ag-

grieved may, within thii*ty days after the entry thereof, claim an appeal,

to be entered on the clerk's docket ; and thereupon all proceedings

under such decree shall be stayed, and such appeal be thereupon pend-
ing before the full court, who shall hear and detei'mine the same, and
affirm, reverse, or modify, the decree appealed from, as circumstances

may require. On the reversal of any final decree, the court may re-

mand the cause, with such directions as are necessary and proper, to a

single justice, further to proceed therein, or may refer it to a master, or

take such other order respecting future proceedings therein as equity

requires, and as shall be most conducive to the just and speedy determi-

nation of the case.

Sect. 9. If an appeal is taken from a final decree, the justice by
whom such decree was made may make such orders for the appoint-

ment of receivers, and of injunction or prohibition, or for continuing

the same in force, as are needful for the protection of the rights of

parties, until the appeal is heard by the full court; subject, however, to

be modified or annulled, by the order of that court on motion, after the

appeal is taken.

Sect. 10. From all interlocutory decrees made by a single justice,

any party aggrieved may appeal, in like manner, to the full court ; but

such appeal shall not suspend the execution of the decree of the single

justice, nor transfer to the full court the entire cause, or any matter

therein, except the question whether the interlocutory decree appealed

from, shall be affirmed, reversed, or modified.

Sect. 11. All interlocutory decrees not appealed from shall be open
to revision on appeals from final decrees, so far only as it appears to the

full court that such final decrees are erroneously affected thereby.

Sect. 12. If upon making any interlocutory decree or order the

justice is of opinion that it so affects the merits of the controversy

that the matter ought to be determined by the court of law before

further proceedings are had, he may report the question for that purpose,

and stay all further proceedings except such as are necessary to ijreserve

the rights of the parties.

Sect. 13. A party having by accident or mistake omitted to claim

an appeal from any final decree, within the time allowed for that pur-

pose, may, at any time within one year after the entry of the decree

from which he desires to appeal, apply to the full court, by petition for

leave to appeal ; which may be granted upon such terms as ajjpcar to

the court just and equitable.

Sect. 14. All appeals in equity and probate matters shall be entered

on a separate docket in the supreme judicial court.

Sect. 15. The justice by whom a case is heard for final decree may
reserve and report the evidence and all questions of law therein, for the

consideration of the full court ; and thereupon like proceedings shall be

had as in appeals from final decrees.

Sect. 16. Every order and decree shall bear date as of the day
when the same is actually entered by the clerk, and the date be noted

upon the order or decree and upon the docket by the clerk at the time

of entering the same.
Sect. 17. No process for the execution of a final decree, made by a

single justice, shall issue until after the lapse of thirty days from the

date of the entry thereof, unless all parties against whom such decree is
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made waive an appeal by an entry on the clerk's docket, or by a vniting i859, 237, § 9.

filed in the cause.

Sect. 18. A single justice or the full court, sitting in one county, Court may hear

may when needful hear and determine cases pending in another county, another'coiinty!

and any motion therein. And all orders and decrees made on such J;*f<";e*^»'
&"•, to

hearings shall be transmitted to the clerk in the jjroper county, to be by j{, i'™ilY'-i-i-

hiin entered. ^^*'' -*'' § ^

Sect. 19. A motion shall not be heard nor a decree or order made Notice to ad-

under the preceding section, until reasonable notice thereof has been in s^jfch cafe.

given to the adverse party or his counsel. i^- s. si, § 22.

Sect. 20. Either party in such case may transmit to the court his Motion, &c.,

reasons in writing for or against the application, and the justice shall
lu'^^-ritinJrf"®*^

examine the same and proceed thereon as if the parties were present. i:. s. si,§23.

Sect. 21. The testimony of witnesses examined orally before a sin- upon appeal,

gle justice, upon any matter pending before him, in which an appeal is reported to^fiof

taken, shall be reported to the full court. And tlie court sliall ])rovide ^['"!'*- ^^^^^

by general rules for some convenient and eflectual means of having the 1^:511, 23/, § 6.

same reported, by the justice before whom the hearing is had, or by See ch. i3i, § 60.

some person designated by him for that purpose. No oral evidence

shall be exhibited to the full court, but the cause be heard, on appeal,

upon the same evidence as on the original hearing ; but the full court

may grant leave to parties, in special cases of accident or mistake, to

exhibit further e'V'idence, and may provide by general rules, or special Fm-tiior evi-

order, for the conditions under, and modes by which, such evidence iu'speciarcases,

shall be taken.

Sect. 22. The court may frame issues of fact to be tried by a jury. Court may

in an equity cause, when requested by a party, and direct the same to jurj"^vheif,^&c^

be tried in the county where such cause is pending, at the bar of the \^?^-\Pi'f.
^^•

supreme judicial court, or the superior court.

Sect. 23. The court may issue writs of seisin and execution in may issue

common form when such process appears to be an aj^propriate method enforce decree.

of enforcing a decree in equity.
Ji-

^- Jf^^^^^o

Sect. 24. The justices of the court shall, from time to time, by ar- justice to hear
rangement among themselves, designate some one of their number to equity cases at

attend at some convenient place in Boston, at all convenient times, for tou™*^^^"^

the purpose of hearing matters in equity, who by his rescript may make i*^''' i^'J' § ^^^

decrees and orders in equity suits in any county.

Sect. 25. The original jiapers, in any suit in equity, may be taken Counsel may

from the files in any county by the counsel of record of either party, for from^flies'upon

use before the court, upon leaving a memorandum and receipt on such leaving receipt,

files, containing a short description of the papers so taken. ' '

Sect. 26. The court may make rules regulating the practice and Court may

conducting the business of the court in matters of equity, so as to sim- X^iiigprac'^'^"'

plify the proceedings, discoui'age delays, lessen the ex2)enses and burdens
j'!>'f''^gy .,g

of litigation, and expedite the decision of causes.

CHAPTER 114.

OF THE SUPERIOR COURT.

Section
1. Number ofjustices.

2. Court may be held by one or more justices.

3. Exclusive original and original jurisdic-

tion.

4. Original and concurrent jurisdiction.

71

Section
5. Appellate civil jurisdiction.

0. Criminal juriscUction, original, and appel-.

late.

~. Removal of actions to S. J. C. by consent

;

to be entered at next term.
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Section
8. Removal of actions to S. J. C. upon affirlavit.

9. Debt or damage to exceed twenty dollars.

10. Appeals allowed from judgments on mat-

ters of law except, &c. ;
practice tliereoa.

11. Upon appeal, &c., security to be held until

final judgment.
12. Decrees of S. J. C. in cases in superior

court to be entered of record.

13. Judgment may be final by agreement.

14. Clerk to transmit copies to S. J. C. at ex-

pense of appellant, &c. Original papers in

case, &c.

Section
15. Entry of appeal, &c., omitted, allowed on

petition. No security revived thereby.

16. Courts, when and where held.

17. Civil and criminal business to be transacted

at respective terms therefor.

18. Suits on recognizances in criminal matters.

19. No justice to hold more than four criminal

terms a year.

20. Certain actions to have precedence.

21. Records transferred, custody of, &c.

22. Salaries ofjustices.

Number ofjus-
tices.

1859, lOfi, § 7.

Court may be
held by one or
more justices.

K. S. 82, § 32.

1859, 190.

Exclusive origi-

nal and origi-

nal jurisdiction,

R. S. 82, § 2.

1840, 87, § 2.

1859, 19(5.

Original and
concurrent ju-
risdiction.

R. S. 82, § 2.

K. S. 85, §§ 1, 2.

R. S. 113, §§ 17,

27, 28.

1840, 87, 5 1.

1842, 14, § 1.

1852, 51, §§ 1, 3.

1852, 314, § 1.

1859, 190.

2 Cush. 88, 494.

See Ch. 150, § 5

Appellate civil

jurisdiction.
R. S. 82, § 3.

1859, 190, § 5.

Criminal juris-

diction, original
and appellite.

R. S. 82, § 25.

1859, 190.

Kemoval of ac-

tions to S. J. C.
by consent.

to be entered
at next term.
1844, 102.

1859, 190, § .30.

1 Gray, 108.

See Ch. 156, § 7.

upon affidavit.

1840, 87, § 3.

1842, 14, § 1.

1852,312, §82.
1859, 19(1, § 30.

7 Met. 415, 5:0.

3 Cush. 35().

6 Cush. 501.

11 Cush. 87.

3 Gray, 377.

Section 1. There shall be one chief justice and nine associate

justices of the superior court.

Sect. 2. The court may be held by one or more of the justices, and
when so held shall have and exercise all the power and jurisdiction

cominitted to said court.

Sect. 3. The court shall have exclusive original jurisdiction of com-
plaints for flowing land, and original jurisdiction of all civil actions

except those of which the supreme judicial court, police courts, or jus-

tices of the peace have original and exclusive jurisdiction.

Sect. 4. The court shall have original and concurrent jurisdiction

with the supreme judicial court, of petitions for partition, of writs of

entry for the forclosure of mortgages, and of all civil actions except in

the county of Suffolk, in which the sum demanded in damages exceeds

one thousand dollars ; and the like jurisdiction in the county of Suffolk,

where the sum demanded as aforesaid exceeds four thousand dollars

;

and original and concurrent jurisdiction with police courts and jus-

tices of the peace, where the debt or damages demanded, or the value

of the property alleged to be detained, exceeds twenty dollars in cases

where police courts and justices of the ]ieace have jurisdiction, except

action's of replevin of beasts distrained for the recovery of any jienalty

or forfeiture, or to obtain satisfaction for damages.

Sect. 5. The court shall have jurisdiction of all civil actions and
proceedings legally brought before it by appeal or otherwise from

justices of the peace, police courts, or courts of insolvency, and
from the decisions of commissioners on insolvent estates of deceased

persons.

Sect. 6. The court shall have original jurisdiction of all crimes,

offences, and misdemeanors, and appellate jurisdiction of all oflTences

tried and detennined before a police court or justice of the peace ; and
in criminal cases legally brought before it its jurisdiction shall be final,

except as otherwise provided.

Sect. 7. Actions and petitions for partition entered in the court in

the several counties, except the county of Suffolk, where the ad damnum
in the writ or property claimed, or value of the estate in controversy,

exceeds one thousand dollars, and in the county of Suffolk four thousand

dollars, may, before the trial is commenced, be carried, by consent of

parties, to the supreme judicial court ; the plaintiff shall enter the same
at the next term of that court, and the cause proceed as if the action or

petition was originally brought therein.

Sect. 8. If the defendant in such action, or the respondent in peti-

tion for partition, or any person in behalf of either of them, at the first

term at which such defendant or respondent is held by law to appear,

makes oath or affirmation before the clerk or a justice of the peace, that

he verily believes he has a substantial defence ; that the amount in con-

troversy exceeds the amount or value mentioned in the preceding sec-

tion ; tiiat he intends to bring the cause to trial, and requests that the

same may be removed to the supreme judicial court, it shall be immedi-

ately transferred, with the papers therein, to the clerk of that court, and
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by him forthwith entered at the charge of the ]iarty removing the same,

and the cause proceed as if originally brought in that court.

Sect. 9. No action shall be commenced in the court wherein the Debt or damage

debt or damages demanded do not exceed twenty dollars. t° cicn'ifrli.*^^"

7 Mass. i76. 10 Mass. 44s. 4 Pick. 1()9. 10 Pick. 473. K. S. 82, §4.

Sect. 10. A party aggrieved by a judgment founded upon matter of Appeals, &c. ; i (|£^a,tt J((P^

law apparent on the record, in any proceeding, civil or criminal, except
on."^*'*^*^

i^^^re-

judgment upon answers or pleas in abatement or motion to dismiss for k-^S- ^2> § lo.

defect of form of jn-ocess, may appeal therefrom to the supreme judicial i/i'ick!''5.m
'

court. An issue of law joined in the superior court shall not be waived
^'^J^Jt'^jol"'^*

by consent of parties after such appeal has been entered in the supreme 5 Mot! 88,288.

judicial court, but that court may, for good cause, allow the parties to 7 Met! 211' 317'

withdraw or amend their pleadings, and if the same result in an issue 4^^-

of fact, the case shall be remanded to the superior court to be there tried; lo^Met. 174.

but no execution shall issue upon the judgment appealed from, unless L^"^*^*
^^'5''»

the appeal is waived, until the case is so remanded. '7 Cush. 115.

Sect. 11. When an appeal is taken or an exception is allowed, and
2 Gray!

554.'*'^^'

the question arising thereon is duly entered in the supreme judicial court, upon appeal,

any security Avhich has been taken in the case, whether by bond, attach- ^
''•,' Tf""!^

^^^

1 • Til 1 • • M • •" 1 1 11 1 iic'ia until

raent, or otherwise, and whether the case is civil or criminal, shall stand final jucigment.

as if no judgment had been rendered in the superior court, or exception f^ Isl'fis!
taken, until final judgment is entered, unless execution is awarded issy, loo, § 31.

because the exceptions are deemed frivolous and intended for delay.

Sect. 12. Orders or decrees of the supreme judicial court issued on Doereesof s. j.

questions arising in a case pending in the superior court shall be entered ^liperiorcomt
of record in that court, and such disposition be made of the case as law to be entered of

and justice require, conformably to the rescrijjt or order of the supreme ^'^'^^^ '

judicial court.

Sect. 13. Parties in an action submitted to the determination of the Judg-meut may

court may agree that the judgment therein shall be final. agreement.

Sect. 11. The clerks shall, at the expense of the party appealing or k. s. s2, §11.

takinsc exceptions, or of the plaintiff if a case is reserved or rei^orted, or S.';';'"!!!!^^*'''!"^^» I ii'ii.-i 1 • 1 ™'' copies to h.

01 the commonwealth in all criminal cases, prepare and transmit to the J. c. at expense

supreme judicial court sitting for the proper county, one coj^y of every °4^''iyo,'§'/a3,*'*

paper on file in the case, except papers used in evidence only, and also ^4.

one copy of all papers made part of the case or referred to in the bill

of exceptions or report, or so much thereof as necessary fully to present

the question of law, for the use of the chief justice, and like copies for

the clerk of the supreme judicial court, to be kept on file in said court;

and one copy of the bill of exceptions, or report, or papers upon which
the question of law arises on appeal, for each associate justice, and a
hk-e copy for each party and the rejjorter. And in case any original original pa-

papers used in the trial of the cause, are needed in the supreme judicial persmcase.&c.

court, they shall be transmitted to the clerk of said court, to be by him
kept on file until the rescript in such action is sent. And the expense
of such copies and transmission shall be "taxed in the bill of costs of the
prevailing party, if he has paid the same.

Sect. 15. If by reason of mistake or accident an appeal to the Entry of ap-

superior court is not duly entered therein, or if for a like reason a com- tect'aUowecTou
plaint founded on an omission to enter an appeal has not been entered P''*!?''^"-

by the appellee, the court upon petition may allow said appeal or com- 22, z%->i.
'

plaint to be entered in the same manner, and upon the same terms, as ^^'^' ^'"'•

questions or complaints are allowed in like cases to be entered in the
supreme judicial court under section seventeen of chapter one hundred
and tAvelve; and when so entered, the case shall proceed as if the com-
plaint or appeal had been duly entered. Attachments made and security No security re-

given in the original action shall not be revived or continued in force by ^'^'''^ thereby.

the entry of an appeal or complaint of the original plaintifis, allowed
under this section, but shall remain discharged.
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Courts, when
and where Iield.

1859, lyfi, § lu.

Barnstable.

Berkshire.

Bristol.

Dukes County.

irfoCLil Essex.

Franklin.

Hampden.

Hampshire.

Middlesex.

Nantucket.

Norfolk.

Plymouth.

Suffolk,

Worcester.

Civil and crim-
inal business to
be transacted at
respective
terms therefor.

1859, 196, § 11.

Suits on recog-
nizances in
criminal mat-
ters.

K. S. 82, § 43.

Sect. 16. The court shall be held in every year at the times and
places following, that is to say :

—
For the county of Barstahle, at Barnstable on the Tuesday next

after the first Monday of Ai^ril, and on the first Tuesday of Sep-
tember:
For the county of Berkshire, at Lenox, for civil business on the

fourth Mondays of February, June, and October; for criminal business

on the first Mondays of January and July

:

For the county of Bristol, at Taunton on the second Mondays of
March and September, and at New Bedford on the second Mondays of

June and December

:

For the county of Dukes County, at Edgartown, on the last Mondays
of May and September

:

For the county of Essex, for civil business, at Salem on the first

Mondays of June and December, at Lawrence on the first Monday of

March, and at Newburyport on the first Monday of September ; for

criminal business, at Salem on the third Monday of January, at New-
buryport on the second Monday of May, and at Lawrence on the fourth

Monday of October

:

For the county of Franklin, at Greenfield, on the third Monday of
March, and the second Mondays of August and November

:

For the county of Ham])den, at Springfield, for civil business on the
second Mondays of March and June, and the first Monday of October;
for criminal business, on the third Monday of May and first Monday of
December

:

For the county of Hampshire, at Northampton, for civil business, on
the third Monday of February, the first Monday of June, and the third

Monday of October; for criminal business on the second Monday of
June and third Monday of December

:

For the county of Middlesex, for civil business, at Lowell, on the
second Monday of March and the first Monday of September, at Con-
cord on the first Monday of June, and at Cambridge on the second
Monday of December ; for criminal business, at Cambridge, on the
second Monday of February, at Concord on the fourth Monday of
June, and at Lowell on the third Monday of October

:

For the county of Nantucket, at Nantucket, on the first Mondays of
June and October

:

For the county of Norfolk, at Dedhara, on the fourth Monday of
April and the third Mondays of September and December

:

For the county of Plymouth, at Plymouth, on the second Mondays of
February and June and third Monday of October

:

For the county of Sufi:blk, at Boston, for civil business, on the first

Tuesdays of January, April, July, and October; for criminal business
on the first Monday of every month :

For the county of Worcester, for civil business, at Worcester, on the
first Monday of March, the Monday next after the fourth Monday of
August, and the second Monday of December; and at Fitchburg on
the second Mondays of June and November; for criminal business, at

Worcester, on the third Monday of January, the second Monday of
May, and the third Monday of October ; and at Fitchburg on the second
Monday of August.

Sect, 17. In the counties where both civil and criminal terms are

established, civil business exclusively shall be transacted at civil terms,

and criminal at criminal terms; and continuances of civil and ciiminal

cases shall be to civil and criminal terms respectively without any spe-

cial order therefor, except as provided in the following section.

Sect. 18. In such counties civil suits on recognizances entered into

in criminal prosecutions cognizable by this court, shall be returnable to
and have day in criminal terms.

1841, 111, § 3. 1859, 196, § 12.
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Sect. 19. No justice shall hold in any one year more than four

terms for the transaction of criminal business only.

Sect. 20. At any tenn of the court wherein criminal business may
be transacted, causes arising under the provisions of chapters one hun-
dred and forty-four, eighty-six, and eighty-seven, shall have precedence
in the order said chapters are herein named, next after the causes of
persons actually confined in prison and awaiting trial.

Sect. 21. The records of courts transferred to the superior court
shall remain in the custody of its clerks. In the county of Suffolk the
clerk of said court, for civil business, shall have the custody of said

records in civil cases, and the clerk for criminal business shall have the
custody of said records in criminal cases. Copies of said records may
be certified by said clerks respectively. Judicial writs and processes
founded upon such records shall issue under the seal of the superior
court, in like manner and with the same effect as similar writs and pro-

cesses founded upon its own records.

Sect. 22. The chief justice of the court shall receive an annual sal-

ary of three thousand seven hundred dollars, and each of the other jus-

tices an annual salary of three thousand five hundred dollars, fi'om the
treasury of the commonwealth.

No justice to
hold more than
four criminal
terms a year.
1851», 196, § 22.

Certain actions
to have prece-
dence.
1869, 10C>, § 54.

Records trans-
ferred, custody
of, &c.
1859, 196, § 4.

Salaries of jus-
tices.

1859, 190, § 17.

See Ch. 15, § 36.

CHAPTEE 115.

of matters common to the supreme judicial and superior
courts.

Section
1. Justices, tenure of office. Senior justice to

act as chief, in case, &c.

to be conservators of the public peace.

Courts may make judgments, frame writs,

&c.

to make rules for practice, &c.

not to charge juries as to matters of fact,

may set aside verdict, &c., before judg-
ment, &c.

7. Decision on pleas in abatement, &c., to be
final. JLxceptions to rulings, &c., when to

be presented, &c.

to be allowed, &c., within five days, un-
less, &c.

9. Trials not to be delayed by allowance of ex-
ceptions.

10. K exceptions are frivolous, judgment may
be entered, &c.

11. If disallowed, may be proved, on petition.

8.

Section
12. Copies of exceptions, &c., to be sent up

within twenty days.

Questions of law in Berkshire, &c., may, by
consent of parties, be heard in Boston.
Judgment may be entered as of former
term.

First day of term, how designated.

Two or more sessions may be held at same
term.

Courts to allow, &c., accounts, &c.
Justices to make convenient arrangements
for holding courts.

19. Court may adjourn to another shire town.
20. Adjournment of court, in absence of jus-

tice.

Same subject.

Courts to establish seal and appoint offi-

cers.

13.

14.

15.

16.

17.

18.

21.

22.

Section 1. The justices of the supreme judicial court and superior
court shall continue to hold their offices according to the tenor of their
commissions, and vacancies be filled in the manner provided by the con-
stitution. In case of a vacancy in the office of chief justice of either
comt, or of his sickness or absence, his duties shall be performed by the
senior justice of such court present and qualified to act.

Sect. 2. The justices of the supreme judicial court and superior
court shall severally by virtue of their offices be conservators of the
peace throughout the commonwealth.

Sect. 3. The courts respectively may make and award such judg-
ments, decrees, orders, and injunctions, and shall issue all Avrits and pro-
cesses necessary or proper to carry into effect the powers granted to

Justices, tenuro
of office.

Absence, &c., of
chief.

Constitution,
Ch.2,§l,art.9.
Ch. 3, .art. 1.

K.S.81,§§1,49.
1859, 196, § 7.

to be conser-
vators of the
public peace.
R. S. 81, § 7.

Courts may
make judg-
ments, frame
writs, &c.



566 MATTERS COMMON TO SUPREME JUDICIAL AND SUPERIOR COURTS. [ChaP. 115.

R. s. 81, §§6,9. them, and when no form for any such writ or process is prescribed, the

1853,'an' Is!" court shall frame one in conformity with the principles of law and the
1859^ m, §§ 15, usual course of proceedings in the courts of this commonwealth.

Courts to make Sect. 4. The courts shall respectively from time to time make and
rules for pra'c- promulgate Uniform codes of rules for regulating the practice and con-

K?'s.'^s'r, § 10. ducting the business of such courts in cases not expressly provided for

rHr '>'*"{ \^o' ^y ^^^ J
fo^" ^'^^ purpose of

—

i85i,'2t)i,'§2! First. Simplifying and shortening the pleadings and other proceed-
lS52,:n2,§§34, ingg.
1853, 371, § 4. Second. Prescribing the temis upon which amendments will be al-

i85y' 1%,' §§ ssf ' lowed by the court, or upon which unnecessary counts and statements
49- will be stricken out of the record ; discouraging negligence and deceit

;

preventing delay; securing parties from being misled
;
placing the party

not in fault as nearly as possible in the condition in which he would
have been if no mistake had been made ; distinguishing between form
and substance ; and aifording known, fixed, and certain requisitions, in

place of the discretion of the court

:

Third. For conducting trials

:

Fourth. Presenting more distinctly the questions to be tried by the

Fifth. Giving each party notice of matters intended to be given in

evidence by the other party so as to prevent surprise and enable suitors

to prepare for trial

:

Sixth. Respecting the forms of verdicts so as to place upon record

the finding of the jury in matters of fiict:

Seventh. Expediting the decision of causes

:

Eighth. Remedying abuses and imperfections in practice and dimin-

ishing costs : provided, that such rules are not repugnant to the laws of

the state, and that the rules of the superior court shall not conflict with

those of the supi'eme judicial coui't, but upon the same subject shall be
in conformity therewith,

not to charge Sect. 5. The courts shall not charge juries with respect to matters of

tersof^ict.'""* f^^^^ b^^t may state the testimony and the law.

A ijiajiQ may set aside Sect. 6. The courts may, at anytime before judgment in a civil

1 R.'^sl'se %^k action, set aside the verdict and order a new trial, for any cause for
' 1855, 185. which a new trial may by law be granted ; or after verdict may report

' ^'^ " the case for determination by the supreme judicial court.

Decision on Sect. 7. Decisions of a justice of either coui-t, upon pleas in abate-

raent,*&c.j''to'be nient or On motions to dismiss for defect of form in process, shall be
final. final on the question raised. On motions for a ncAV trial, and in all cases.
Exceptions to . ., • • i i i t i n i i

rulings, &e., civil Or Criminal, whether according to the course ot the common law or

seuted*'&c*^
^"^^ Otherwise, a party aggrieved by an opinion, ruling, direction, or judg-

OlHi^ i]^" K- s. 81, §§27, ment, of the court in matters of law, may allege exceptions thereto ; such

I 1859, 'i9(;,'^§'27.^^"
exceptions, being reduced to Avriting in a summary mode and filed with

5 Mot. 287, 330. the clcrk, and notice thereof given to the adverse partv, may be pre-

1 Oiluvi"^!
sented to the court before the adjournment without day of the term in

which the exceptions are taken, and within three days after the verdict

in the case, or after the opinion, ruling, direction, or judgment, excepted
to is given. For good cause shown, a further time, not exceeding five

days, unless by consent of the adverse party, may be allowed by the

court. The exceptions being examined and found conformable to the

truth shall be allowed by the presiding judge. In all cases the adverse

party shall have an opi^ortunity to be heard concerning the allowance
of such exceptions.

CivvliiJi'
to be allowed, Sect. 8. The exceptions shall be restored to the files of the court

day's7unie"s,^^ witliin five days after the same are presented to the judge, with a cer-

&c. tificate under his hand either allowing or disallowing the same, unless
1859 196 ^ ^7 • •• » ••

'
' ~ ' the judge finds that further time is necessary for the examination or

hearing upon the same, not exceeding ten days, unless for reasons

di



Chap. 115.] matters cOxMMOn to supreme judicial and superior courts. 567

rendering more delay necessary, which shall be certified by the judge
on restoring the pa])ers.

Sect. 9. The trial of questions of fact shall not be prevented or Trials not to be

delayed by the filing or allowance of exceptions, but the court shall fowYn^eo^ ex-
proceed to the determination of such questions as if exceptions had not ceptions.

been taken, and such further proceedings be had as the court orders; ^.^.81, §§29,

but no judgment shall be entered unless the e:!iceptions are adjudged R-S-ss, §13.

immaterial, frivolous, or intended for delay.
^^'^' ^''**''

^
^'

Sect. 10. If the exceptions appear to the justice before whom the if exceptions

trial is had, to be frivolous, immaterial, or intended for delay, judgment
^udcJ^[ient°ma

may be entered, and execution awarded or stayed on such terms as the be entered^&c.

court deems reasonable, and in criminal cases sentence passed, notwith- fdpi^.'ial^'
standing the allowance of the exceptions. If execution is not awarded,
any security which has been taken in the case, whether by bond, attach-
ment, or otherwise, shall stand as if no judgment had been entered,
until an order is made for final judgment.

Sect. 11. If the justice disallows or fails to sign and return the if disallowed,

exceptions, or alters any statement therein, and either party is aggrieved, ^pe^^ti?™^''*^'
the truth of the exceptions presented may be established before the k. s. si, §§'28,

supreme judicial court upon petition setting forth the grievance, and i85i^,%i.

thereupon, the truth thereof being estabhshe^, the exceptions shall be 1*^^ ^^"';,1?^*

heard, and the same proceedings had as if they had been duly signed 4 Gray,"ie6~'573.

and brought up to said court with the petition. The supreme judicial
court shall make and promulgate rules for settUng the truth of excep-
tions alleged and not allowed.

_
Sect. 12. Copies and papers relating to a question of law arising in Copies of ex-

j flulcM-J^m.
either court upon appeal, by bill of exception, reserved case, or other- to^beTent'^p'
wise, shall within twenty days from the adjournment of the court for that within 20 days.

term without day, be transmitted to and entered in the law docket of the 1^%]^*^' ^^~^'

supreme judicial court for the proper county ; but the entry thereof
shall not transfer the case, but only the question to be determined.

Sect. 13, Questions of law arising in the supreme judicial court or Questions of

superior court, when sitting for the counties of Berkshire, Hampshire, i^Xl°^?o*^''l',„

r ranklin, Hampden, or Worcester, may, by consent of all the parties filed by consent of

in the case, be entered and heard at the law term of the supreme judicial he^din'Bos-
court at Boston. And if the judge before whom any action or pro- ^o^j

ceeding is tried in the courts in said counties in which a question of law '

is saved or arises for the determination of the full court, deems the
exception or appeal frivolous, or intended for delay merely, or that the
interests of the parties or the public require a more speedy determination
thereof than can be attained in the terms established for the county in
which the trial is had, he shall so certify and order the questions of law
to be entered and heard at the term aforesaid in Boston ; and all the
other proceedings shall be the same as if the questions had arisen in any
other county.

Sect. 14. The courts may at their discretion, whenever justice Judgroentmay

requires it, enter any judgment as of any day of a former term. former term!
"^

Sect. 15. In writs, processes, records, and judicial proceedings, civil First day of

and criminal, the day on which any term is to commence may be desig- i^™ttd!"''
'^^^'

nated as the first, second, or other Monday, or other day in the week, m 1*39, im, § is.

the month in which the same hajipens.
Sect. 16. Two or more sessions of the court may be held in the Two or more

same county at any tenn for the transaction of business, when the hew at s^ne^^
pvablic convenience requires ; and such division of the business may be term.

made as may conduce to its more speedy and convenient disposal. ]lll\S ffk
Sect. 17. The courts shall respectively receive, examine and allow Courts to allow,

accounts for services and expenses incident thereto in the several coun- fi^^^XT^o!^'
ties, and order payment thereof out of the respective county treasuries. i859> ii'<', §^0.

Sect. 18. The justices of said courts respectively, or a majority of Justices to
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make conven-
ient arrange-
ments for hold-
ing courts.
K. S. 82, § 38.

Court may ad-
journ to another
shire town.
1848, 23(>.

1859, 2?5.

Adjournment of
court in absence
of justice.
R. S. 81, § .39.

R. S. 82, § 39.

1859, 196, § 19.

Same subject.

R. S. 81, § 40.

R. S. 82, § 30.

Courts to estab-
lish seal, and
appoint officers.

1859, 196, § 16.

them, shall, from time to time, make such arrangements for the attend-

ance of some one of them at the several times and places appointed for

holding the courts, as will be most convenient, and insure a j^unctual

and prompt discharge of their duties.

Sect. 19. If the public business demands, either court may adjourn

an established term in one shire town to another in the same county.

Persons, recognizances, and processes required to appear at or to be
returned to the established term, shall appear at, be returnable to, and
have day in, the adjourned term.

Sect. 20. When no justice is present at the time and place ap-

pointed for holding a court, whether at the beginning of a term or

any adjournment thereof, the sherifi' of the county or either of his

deputies may adjourn the court from day to day, or from time to time,

as circumstances require, or as ordered by any of the justices, and shall

give notice of such adjournment by making public proclamation in the

court house, and by a notification posted on the door of the court

house, or published in some newspaper.

Sect. 21. In such case any justice may, by a written order, require

the sheriff or his deputy to adjourn the court without day, or to the

time expressed in the order ; and the officer shall adjourn the court

accordingly by public proclamation in the court house.

Sect. 22. Each court shall have power to establish a seal, and to

appoint all officers necessary for the transaction of its business.

CHAPTER 116.

OF POLICE COURTS.

Section
1. Courts established, &c.

2. where not to be established.

JUSTICES AND CLERKS.

3. Appointment of the justices.

4. Clerks, how chosen, &c.

5. when justice may appoint.

'

C. may appoint assistants.

7. pro tempore, when appointed.

8. to be sworn, give bond, keep records, &c.

9. Justice, clerk, &c., not to act as counsel,

&c.
JURISDICTION.

10. Jurisdiction, general.

11. with powers necessary to discharge their

duties.
Criminal.

12. criminal, same as justices of the peace.

13. additional, concurrent with superior

court.

14. Same subject.

15. final, may be declined, &c.

16. Warrants, when court not in session.

17. where returnable, &c.

Civil.

18. Jurisdiction, civil, when exclusive.

19. when two or more are plaintiffs, &c.

SESSIONS, PROCEEDINGS, &C.

20. Terms of court, separate civil and criminal.

21. Expenses, how paid.

Section
22. Courts, by whom held.

23. Rules. When justice to act as clerk.

24. Courts may issue summons to run into any
county.

2a. Complaints to be entered on docket. War-
rants, where returnable.

26. Processes, how to bear test, &c.

27. Attendance of parties, &c., when case is ad-

journed.

28. Warrants, &e., by whom made. Fees, &c.

29. Fees, &c., to be paid to county treasurer,

except, &c.

.30. accruing to city, &c., to be paid thereto.

31. Fees and costs, in criminal cases, how made
up, &c.

APPEALS.

32. Appeal allowed.

salaries.

33. Salaries of justices and clerks ; of clerk

elected under section four.

34. Justice, &c., to receive no additional com-
pensation.

POLICE court of boston.

35. Three justices in Boston ; tenure of office.

36. First justice. Any justice to issue war-

rants, &c., when, &c.

37. Salaries of assistant clerks.

38. Court, when to be held, for criminal busi-

ness.
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Section
39. Court, when to be held for civil business.

40. Different sessions may be held at same
time.

Section
41. Jurisdiction, exclusive ; concurrent. Rec-

ords, &c., of justice's court transferred.

42. Justices to malce rules, &c.

43. Clerk to render account of fees, &c.

Section 1. The cities and towns of Adams, Boston, Cambridoe, courts estab-

Chelsea, Chicopee, Fall River, Gloucester, Haverhill, Lawrence, Lee, r's%'^*'' '^^I '^ ^°i
Lowell, Lynn, Milford, New Bedford, Newhmyport, Pittsfield, Rox- i833,'64,"i92.1?()U^f'--

*3"^-

bury, Salem, Springfield, Taunton, Williamstown, and "Worcester, shall 1848^321260.

each continue a judicial district under the jurisdiction of the police l^o'q?^
court thereof. 1854, 34, 00, 277, 335. ISoS, 20, 83, 153, 312, 403. ISSS, 84, 136. 1852', 94, 304.

Sect. 2. No police court shall hereafter be established in any town where not to

having less than ten thousand inhabitants. ^^ established.

R. S. 87,

1847, 270,

§30.

JtrSTICES AXD CLERKS.

Sect. 3. There shall be one justice and two special justices of Appointment of

each of said courts, except in the city of Boston. The justices now ^"^'"^*J,'i*l-Till • 1 -I -I T • n' T 1 /I
Const. Ch. 3,

appointea shall continue to hold their oihces according to the tenor oi art. i.

their commissions, and as vacancies occur, others shall be appointed in

the manner provided by the constitution.

Sect. 4. The clerks now in office shall hold their offices until sue- cierks, how
cessors are chosen and qualified under the provisions of this chapter

; xmend "const
and in every city or town containing, according to the next preceding art. i9.

state or national census, fourteen thousand inhabitants, in which a a/
, mJk-S 'qj))

police court is established, and where the office of clerk is not estab-
'^

' '

lished by law, a clerk of the court shall be chosen at the municipal
election of the year in which clerks of other police courts shall next
thereafter be elected. At the annual municipal election in the year
eighteen hundred and sixty-one, and every fifth year thereafter, clerks

of the several police courts, where the office of clerk shall then exist

by law, shall be chosen by the districts, and shall hold office until their

successors are chosen and qualified. If a clerk is removed, or other-
wise vacates his office, another shall be chosen at the annual municipal
election, for the remainder of the term.

Sect. 5. The justice of a police court, when no clerk is required by when justice

law, may appoint a clerk, to be paid by him, and for whose official acts iiss, h7,°§'2.'

and doings he shall be responsible, and who shall hold his office durino^ J^^^' ^^^ § ^^•

.I 1 r- -1 • ^- '^ 8 Met. 1/1.
the pleasure ot such justice.

Sect. 6. The clerk may, subject to the approval of the justice, or may appoint/•• .*.*' * ^ V ' assistants
court, from time to time, appoint, to aid him m the discharge of his r. s. 87, §'23,

duties, one or more assistant-clerks, who shall be removable at his pleas- ~^ ^^^ ^ ^
ure, and for whose doings he shall be responsible.

'

Sect. 7. In case of the absence, death, or removal of a clerk, the court P'^^ tempore,

shall appoint a clerk ^^ro temjyore^vfho shall receive the compensation of
^^'^'^ ''Pp*'"^

'

the clerk and act imtil he resumes his duties, or the vacancy is filled by ^- ^- ^''' § ^^•

election.

Sect. 8. The clerk, assistant-clerks, and clerk ^7ro tempore^ of each .to be swom,

court shall be sworn; and the clerk shall give bonds in a sum not less ^^cordsri'c*^*^*^^

than three times the amount of his annual salary, with sureties to the K- S- 8"i §§ i9.

acceptance of the treasurer of the city, town, or countv, with a condi- i838, 147, §2.

tion for the faithful performance of the duties of his office. He or his }i7;2S'Jt;
assistants shall attend all sessions of the court and keep a record of all

the proceedings. The records in civil and criminal cases shall be kept
separately in different books.

Sect. 9. No justice, clerk, or assistant-clerk, shall be retained or em- Justice, clerk,

ployed as counsel or attorney in any suit, complaint, or proceeding afc'ounld, &c.
pending in his court, nor in any which has been examined or tried R. s. 87, §§ 2.5,

therein ; and no special justice shall be so retained or employed in lais, .321, § 12. •

any case in which he shall officiate as justice. 1857,204, §4.

48* 72
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Jurisdiction,
general.
1852, 40.

1857, 51.

with powers
necessary to
discharge their
duties.

R. S. 87, § 13.

JURISDICTIOjST.

Sect. 10, Police courts may in their respective counties exercise

the powers, and shall peiibrm the duties and be subject to the liabilities,

of justices of the peace.

Sect. 11. They shall have and exercise the powers necessary and
proper for the discharge of their duties ; and the proceedings in the
hearing, trial, and determination, of cases, including trials by jury, and
all matters relating thereto, shall be substantially the same, and the fees

and costs shall be the same, as in like cases before justices of the peace.

criminal,
same as justices
of the peace.
K. S. 87, §§ .3, 4,

5, .32.

1848, 331, § 4.

1854, 277, § 2.

8 Cush. 210.

11 Cush. 405.

See Ch. 120.

additional,
concurrent with
superior court.
1853, 1!W, § 1.

1858, 45, § 1.

1859, liUi.

See Ch. 52, § 27.

Same suhject.

K. S. 121), § 23.

1855, 1.35.

1857, 80.

1S57, 157, § 1.

See Ch. Kil,

§§ lf)-18, 21, 2r>

27, 4:3-45, 54, 57

final, may be
declined, &c.
1853, 19(), § 2.

1857, 157, § 2.

Warrants when
court not in ses-
sion.
l'<52, 04, § 25.

1855,312, §5.

where return-
able, &c.
E. S. 87, §§ 5, fi,

33. 1850, 310, §2.
1852, 94, § 23.

1855, 270, § 7.

1855, 321, § 10.

1858, 103, § 3.

1858, 1.38.

8 Cush. 210.

7 Gray, 322.

Criminal.

Sect. 12. They shall in their respective counties have the same
jurisdiction as any justice of the peace in all matters relating to crimes

and offences ; and in relation to crimes and offences committed in their

respective districts such jurisdiction shall exclude the jurisdiction of
other police courts and of justices of the peace, except as provided in

section seventeen, and section thirty-two of chapter one hundred and
twenty.

Sect. 13. They shall in their respective counties, concurrently with
the superior court., have jurisdiction of cases of assault and battery,

(except where committed with intent to commit some other offence, or

with a weapon dangerous to life, or where the life of the person assaulted

is in danger, or such person is maimed,) and in such cases may punish
by imprisonment in the jail or house of correction not exceeding six

months or by fine not exceeding thirty dollars. They shall also con-
currently as aforesaid have jurisdiction of offences punishable by fine or

forfeiture not exceeding one hundred dollars, or imprisonment in the jail

or house of correction not exceeding one year, or both said punishments.
Sect. 14. They shall also have concurrent jurisdiction, as aforesaid,

of larcenies; and offences of obtaining property by any false pre-

tence, or privy or false token, or by the game of three-card monte, or

any other game, device, sleight of hand, pretended fortune telling, trick,

or other means, by the use of cards or other implements or instruments

;

and offences of buying, receiving, or aiding in the concealment of stolen

goods or other property ; where the property alleged to be stolen, or so

obtained, bought, received, or the concealment of which is so aided, is

not alleged to exceed the value of fifty dollars ; and in such cases may
punish by imprisonment in the jail or house of correction not exceeding
two years, or by fine not exceeding one hundred dollars.

Sect. 15. They may in their discretion decline to exercise final

jurisdiction of any case in which the superior court has concurrent
jurisdiction.

Sect. 16. The justice may receive complaints and issue warrants
when the court is not in session.

Sect. 17. All warrants issued by said courts, or a justice thereof, or

by a justice of the peace in any district, in a criminal suit or prosecu-

tion, or under the provisions of chapter seventy-two, shall be returnable

before the police court of the district. Warrants issued by justices of
the j^eace of any county for offences committed out of the district, may
be made retuniable before the nearest police court in the county. Xo
fees shall be allowed to a justice of the peace for any such warrant, but
all fees therefor shall be payable to the court to which the warrant is

returnable.

Civil.

Sect. 18. The courts in their respective counties shall each have theJurisdiction,

ciusivZ
^'^'^ ^"^ same jurisdiction as justices of the peace of all civil actions and pro-
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ceedings, and such jurisdiction shall, when the plaintiff and defendant R. s. 87, §§ii,

both reside in the district, exclude the jurisdiction of other police courts f|48, 3o^§24.

and justices of the pepce. i*^^^' i3'-

Sect. 19. When there are two or more plaintiffs or defendants, or
jurigjijetf^jj

one or more trustees, the jurisdiction of the court shall not be exclu- when two or

sive, unless all the parties reside in the district. ml^&c!
^^^^^'

K. S. 87, § 35.

SESSIONS, PROCEEDIKGS, &C.

Sect. 20. Each court shall be held as often as necessary for civil and Terms of court;

criminal business within the district for which it is established, in the and^criminai!

court house, or in any other suitable place to be provided by the dis- k.s. 8r,5i2.

trict, and maybe adjourned from time to time to the same or any other UoV CW-US.

I^lace in the same district, as occasion requires. Separate terms of the

court for civil and criminal business, and the times of holding the same,

shall be fixed by the justice or justices by general rule.

Sect. 21. The reasonable expenses of such courts for rent and care Expenses, how

of court rooms, fuel, record books, blanks and stationery, and otherwise ^^f". (^\^^ m^j

incidental to maintaining such courts, shall be cei'tified by the justices
'"

I

thereof, and audited, allowed, and paid out of the county treasury to

the parties entitled thereto, like costs in criminal cases, and two-thirds

of such expenses shall be repaid to the county out of the treasury of the

commonwealth.
Sect. 22. Each court, except in Boston, shall be held by the justice ; Courts, by

but in case of his sickness, interest, absence, or other disability, and in r!^s°8M§ 3i,

case of a vacancy in the office of justice, the special justice holding the ^r,

oldest commission shall have the poAvers and perform the duties of the 1849', si;, '§§ 4J lo.

justice: and at anytime upon request of the justice either special jus-
J|fg'|'*'*^"

tice may hold a session of the court., and two or more sessions may be is5;^2o, §2.

held at the same time, the fact being stated upon the record. For
e'cush'.^lsT'

every day occupied by a special justice, he shall receive the same rate

of compensation as the justice, by whom he shall be paid, but such com-
pensation shall not exceed the fees taxable by law for the services

performed.

Sect. 23. The justices may establish iiiles for the orderly and uni- Rules. AVhen

form conducting of the business of their respective courts, and when no
{"eJ-jf.*^

^"^ ^"^ ^^

clerk is appointed shall keep a fair record of their proceedings, and ^^-1^' \^J'

perform all other duties of clerk. > >
'•

Sect. 24. The courts may issue summons and other process to pro- Courts may is-

cure the attendance of witnesses in the trial and examination of crim- to run too'any
inal cases, to run into any county to be served by the sheriff of any ^°""*>'^

county or his deputies, or any constable of the city or town in which '
''

any witness may be.

Sect. 25. Complaints made to a police court shall be entered on a Complaints to

docket to be kept for the purpose, and all warrants issued upon any rtocker*^^
^^

complaint shall be returned to the court specified in the warrant, with Warrants,

the return of the officer who had the same for service indorsed thereon, mc.

Sect. 26. Processes issuing from a police court having a clerk, shall ^^^^' 236, § 1.

be under the seal of the court, signed by the clerk or an assistant-clerk, ^"^bear^testl^&c^

and shall bear test of the iustice or first iustice who is not a party R- s. 8?, §12.

thereto; and in case of the death, absence, or disabihty of the justice, 1853, i?9, §3.

then of one of the special justices. In other respects the processes of
}^gg' ^.^g' f ^"

said courts shall be substantially like the processes issued by justices of 18.57^04', § s!

the peace. ^"^ ^'^^' ^^

Sect. 27. When a trial or examination pending before a police court Attendance of

is adjourned to a future day, as provided in chapter one hundred and when case'is ad-

seventy, the parties and witnesses shall not be required to attend from journed.

day to day, but they shall attend at the time to which the cause is • •

^'

adjourned, and the recognizances, if any, shall be taken accordingly.
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\Varrants, &c.,

by whom made.
Fees, etc.

R. s. ^^, § 21.

183S, U7, § •-'.

1854, 3-i(), § 1.

]85(i, 172, §3.
See Ch. 14,

§§ 12, 13.

Fees, &c., to be
paid to county
treasurer, ex-
cept, &c.

accruing to
city, &c., to be
paid thereto.
K. S. 87, § 38.

1853, 57, § 7.

1855, 20, § 4.

1830, 158, § 2.

Fees and costs,
in criminal ca-

ses, how made
up, &c.
K. S. 87, § 39.

Sect. 28. The clerk of each court where the office of clerk is estab-

lished by law, and the justice of every other court, shall make all war-
rants, writs, processes, and returns, of the court, tax bills of cost, and
receive all fees, lines, forfeitures, and costs, accruing from the business
of the court in civil and criminal cases, including fees for blanks and
cojiies. All fees for copies shall be indorsed thereon.

Sect. 29. The clerk or justice receiving such fees, fines, forfeitures,

and costs, shall account for and pay over the full amount thereof quar-

terly, in the months of January, April, July, and October, in each year,

to the treasurer of the county, except as is provided in the following

section.

Sect. 30. All fines and forfeitures so received by the clerk or justice,

which accrue to any city or town, shall be paid to such city or town as

often as twice in each year; and all fees of ofiicers and witnesses,

whether received directly fi-om the persons convicted or through the
county treasurer, shall be paid to the persons entitled thereto, and if

not so paid, shall be accounted for and paid over to the county treasurer,

in like manner as is required of justices of the peace.

Sect. 31. Fees and costs in criminal cases, not received by the jus-

tice or clerk, shall be made up, taxed, certified, allowed, and paid, as is

provided in prosecutions before justices of the peace.

irfod.lCD

Appeals.
R. S. 80.

R. S.87,§§5,36.
185U, 196.

Salaries ofjus-
tices and clerks.

See Ch. 15, § 30.

Adams.

Boston.

Cambridge.

Chelsea.

Chicopee.

Fall River.

Gloucester.

Haverhill.

Lawrence.

iHl Cl.ll^\.Lee.

Lowell.

Lynn.

MUford.

New Bedford.

Newburyport.

Pittsfleld.

Roxbury.

APPEALS.

Sect. 32. A party aggrieved by the judgment of a police court may
appeal to the superior court. Such appeals shall be had, entered, con-

ducted, and disposed of, in all respects like appeals from justices of the

peace.

SALARIES.

Sect. 33. The justices and clerks in the following districts shall

receive from the treasury of the commonwealth annual salaries, as

follows

:

Adams, the justice, eight hundred dollars.

Boston, the justices, twenty-five hundred dollars each; the clerk,

eighteen hundred dollars.

Cambridge, the justice, fifteen hundred dollars ; the clerk, five hundred
dollars.

Chelsea, the justice, one thousand dollars.

Chicopee, the justice, nine hundred dollars.

Fall River, the justice, one thousand dollars ; the clerk, five hundred
dollars.

Gloucester, the justice, six hundred dollars.

Haverhill, the justice,, six hundred dollars.

Lawrence, the justice, fifteen hundred dollars; the clerk, eight hun-
dred dollars.

Lee, the justice, four hundred dollars.

Lowell, the justice, twenty-two hundred dollars; the clerk, one thou-
sand dollars.

Lynn, the justice, one thousand dollars; the clerk, three hundred
dollars.

Milford, the justice, twelve hundred dollars.

New Bedford, the justice, fifteen hundred dollars ; the clerk, eight

hundred dollars.

Newburyport, the justice, nine hundred dollars ; the clerk, five hun-
dred dollars.

Pittsfield, the justice, eight hundred dollars.

Roxbury, the justice, fifteen hundred dollars ; the clerk, five himdred
dollars.
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Salem, the justice, fifteen hundred dollars; the clerk, nine hundred Saiem.

dollars.

Springfield, the justice, fifteen hundred dollars. Springfield.

Taunton, the justice, twelve hundred dollars; the clerk, six hundred Tauuton.

dollars.

Williamstown, the justice, three hundred dollars. wiiiiamstown.

Worcestei", the justice, fifteen hundred dollars; the clerk, eight hiin- Worcester.

di'cd dollars.

In any district having a clerk elected as provided in section [four,] of oierk eicct-

[^three'] for whom no salary is above provided, the clerk shall receive an fou'r."
'^'^ ^'^'^ '""^

annual salary of five hundred dollars.

Sect. 34. No justice or clerk shall receive any compensation, besides justice, &c., to

his regular salary or allowance, for making or issuing, in any capacity, n^^lula'compen-

complaints, warrants, subpoenas, or other criminal process, which he is by safjy"-.

law authorized to issue ; or for any service performed by him in the dis- asos^ loaj §3.

charge of his oflicial duties in said court.

POLICE COURT OF BOSTON.

Sect. 35. The justices of the police court of the city of Boston shall Three justices,

continue to hold their oifices according to the tenor of their commis- g^"^^'
^^' ^'

sions, and as vacancies occur others shall be appointed in the manner k. s. 7, §i.

provided by the constitution, so that there shall be three justices.

Sect. 36. The senior justice shall be the first justice of the court; First justice.

and when the court is not in session any justice thereof may issue war-
^"ue''wa*rrant*s

rants and receive complaints, &c., when,&c.

Sect. 37. The assistant-clerks shall receive annual salaries from the '.''.^''

v'^'

11 ^11 ^ n • 11 Salaries Of as-

treasury of the commonwealth, as lollows: the first assistant-clerk, sistaut-cidrks.

eighteen hundred dollars ; the second, seventeen hundred dollars ; the

third, one thousand dollars, and the fourth, nine hundred dollars.

Sect. 38. The court shall be held for criminal business by one or Court, when to

more of the justices daily in the forenoon at nine o'clock, and in the hiarbufrnefs™'

afternoon, except on Saturday, at three o'clock or some hour thereafter. «• s. sr, § 2.

It may be held on Saturday afternoons if it appears expedient to any of '
'

'S-^-

the justices.

Sect. 39. The court shall be held for civil business by one or more for civil busi-

of the justices, weekly. Each term shall commence on Saturday, and l^*^^^- ^. ..
j^

actions therein may be continued to any future day fixed for the sitting iV. iso:5'ir9,§'4.

of the court. ... . .
l^^.f^

Sect. 40. Difierent justices may hold different sessions at the same ciflerent ses-

time for the trial of civil or criminal cases, in any rooms in the court ^\'^^^
^* ®^°^^

house or in other places assigned by the aldermen of the city of Boston, i^o-i, iro, §i.

Sect. 41. The court shall have the same jurisdiction as justices of Jurisdiction,

the peace in all civil actions and proceedings ; which shall, when all the ^'\oncurr'ent.

plaintifts and defendants reside within the district, exclude the iurisdic- R- S- ^^> § n-

tion of other police courts and justices of the peace. The court shall i8,ji»' mi.

also have jurisdiction concurrently with the superior court in the county ^^^ §5 is, w.

of Suffolk of all personal actions and proceedings in civil cases in which
the amount demanded or the value of the property claimed exceeds one
hundred dollars and does not exceed three hundred dollars : j^i'ovided,

the defendants reside or have their usual place of business in the county
of Suffolk. All cases and proceedings pending in or returnable to the Records, &c., of

justices' court for the county of Suffolk, and the records and jurisdiction
{"ausferred"^

of said court, are transferred to said police court.

Sect. 42. The justices shall meet from time to time to establish justices to

necessary rules for the orderly and uniform conducting of the business "*''^^' ^^^^^'

of the court, and also to arrange, distribute, equalize, and insure a prompt R. s. 8~, § 16.

and punctual discharge of their duties.

Sect. 43. The clerk of the court shall render to the board of accounts cierk to render
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account of fees, of the couiity of Suifolk a quai-terly account of all criminal costs and fees

u^'s 87 §22 taxed by him, and the board upon approval thereof shall certify the
1859," 196.

"""
same to the treasurer of the county of Suftblk, who shall pay the same

to the persons entitled thereto.

CHAPTER 117

OF PROBATE COURTS.

[Uo [L. m.

I

courts and jukisdiction.

Section
1. Judge and register of the court.

2. General jurisdiction.

3. Jurisdiction, first taken, effect of.

4. when not to be contested.

6. Court may enforce specific performance of

contracts of deceased persons to convey

lands.

6. Who to convey ; effect of the conveyance.

APPEALS.

7. S. J. C. to be supreme court of probate, &c.

8. Appeal.

9. when to be claimed and entered.

10. reasons of to be filed, &c.

11. omitted by mistake, &c., allowed on peti-

tion.

12, 13, 14. proceedings on petition for.

15. proceedings in probate court suspended

by, &c.— may be waived,

16. proceedings in supreme court upon.

17. when appellant fails to enter.

18. Jury trial in supreme court.

MISCELLANEOUS PROVISIONS.

19. Rules of practice, how and by whom estab-

lished.

Section
20. Judge may frame and issue necessary war-

rants, &c.

21. Decrees, &c., to be in writing, and what
papers to be recorded.

22. Regularity of proceedings presumed in cer-

tain cases.

23. Acts in vacation.

24. Court may revoke commissions, &c.

25. Power of court as to costs.

20. Executions therefor.

27. Accountants may be sworn out of court, in

case, &c.

28. Oaths of other persons, how administered.

29. Parties may select newspaper for notice.

30. What copies register shall make free of

charge ; and for what he may receive pay.

31. Books and stationery.

32. Clerks, &c., not to be commissioners, ex-

cept, &c.

sessions of the courts.

.33. Judge may keep order and punish for con-

tempt.

.34. Adjournment of court.

35. Xo court without register.

30. Times and places of holding courts.

Judge and re-

gister of the
court.
R. S. 83, §§ 1, 20.

1858, 93.

General juris-
diction.
R. S. 04, § 3.

R. S. 83, §§ 5, 6.

1851, 256.

1851, 324.

5 Pick. 20, 370,
519.

10 Cush. 17.

2 Gray, 2:U.

Jurisdiction
first taken, ef-

fect of.

R. S. 02, § 20.

R. S. 64, § 3.

R. S. 79, §31.
R. S. S3, § 14.

when not to
be contested.
R. S. 83, § 12.

9 itass. 513.

5 Pick. 20, 370.

2 Gray, 231.

COURTS AND JURISDICTIOlSr.

Section 1. The judge and register of probate and insolvency for

each county shall continue to be judge and register of the probate court

of such county, and shall have all the jurisdiction, power, and authority,

given to judges and registers of probate respectively.

Sect. 2. The probate court for each county shall have jurisdiction

of the probate of wills, granting administration of the estates of persons

who at the time of their decease Avere inhabitants of or resident in the

county, and of persons Avho die without the state lea\dng estate to be
administered within such county ; of the appointment of guardians to

minors and others, and of all matters relating to the estates of such

deceased persons and wards ; and of petitions for the adoption of chil-

dren and the change of names.

Sect. 3. When a case is within the jurisdiction of the probate court

in two or more counties, the court which first takes cognizance thereof

by the commencement of proceedings, shall retain the same; and admin-
istration or guardianship first granted shall extend to all the estate of

the deceased or ward in this state, and exclude the jurisdiction of the

probate court of every other county.

Sect. 4. The juiisdiction assumed in any case by the court, so fiir as

it depends on the place of residence of a person, shall not be contested

in any suit or jirocceding, except in an appeal in the original case, or

when the want of jurisdiction appears on the same record.
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Sect. 5. When a person who has entered into a written agreement Court may en-

for the conveyance of real estate dies or is put under guardianship before p"rto™anceof
making such conveyance, the probate court shall have jurisdiction con- contracts of de-

current with the supreme judicial court to enforce a specific perform- toconveyllnds.

ance, and upon a petition therefor presented by any person interested in
I'^irl]' o^.^'c^/-

the conveyance, shall order the petitioner to give notice to all persons 7 Gray |' 533".

interested, that they may appear and show cause either for or against
the prayer of the petition.

Sect. 6. If upon the hearing it appears that the deceased, if living, who to convey;

or the ward, if not under guardianship, would be required to make the ancf
°^''°'^^^^

conveyance, the court shall order the executor or administrator of the ij^55, 374, § 2,

deceased or the guardian of the ward to make the same ; and when so
^**^^' ^'^'

made it shall have like force and eflect as if made by the person who
entered into the agreement to convey.

APPEALS.

Sect. 7. The supreme judicial court shall be the supreme court of s. j. c. tobe

probate, and have appellate jurisdiction of all matters determinable by o"probatr&c
the probate courts and the judges thereof, except in cases in which other li- s. 63, §33.

provisions are specially made.
Sect. 8. Any person aggrieved by an order, sentence, decree, or Appeal,

denial, of the court or judge, except in cases otherwise provided for, o^jiet^^utl.^^"

may appeal therefrom to the supreme judicial court. 8 Cush. 5^9. Gray, i3r. n >iet. 390.

Sect. 9. The appeal shall be claimed and notice thereof given at the ^"^^
+ b

probate office within thirty days after the date of the act appealed from, claimed and en-

and be entered in the supreme judicial court at the rule day appointed kT sl'83, §§ 34,

by said court for the same county, next after the expiration of lifty days 3(i.

irora the date 01 the act so appealed from. lxso' 23;, § 12.

Sect. 10. The appellant shall file in the probate office his reasons of reasons of to

appeal, and cause an attested copy thereof to be served on the adverse \l ^^8if§%.
party fourteen days at least before the time when the appeal is to be
entered.

Sect. 11. If a person aggi'ieved omits to claim or prosecute his omitted by

appeal, without default on his part, the supreme court of probate, if it lowed on peti*^
'

appears that justice requires a revision of the case, may on the petition ^°°- „ .

of the party aggrieved, and upon such terms as it deems reasonable, 1 Gray,W"

"

allow an appeal to be entered and prosecuted with the same effisct as if

it had been done seasonably. Such petition may be entered in the
clerk's office at any time, and the order of notice thereon may be made
returnable at a rule day.

Sect. 12. Such appeal shall not be allowed without due notice to proceedings

the party adversely interested, nor unless the petition therefor be filed
k*! sfssl^Ao?'^'

within one year after passing the decree or order complained of, except
as provided in the following section.

Sect. 13. If the petitioner was without the United States at the same subject.

time of passing the decree or order, he may file his petition at any time ' "

*^

within three months after his return, and within two years after the act

complained of.

Sect. 14. Appeals and petitions for appeal shall be entered on a entry of, &c.

(locket with cases in equity, and shall have the same rights as to hear-
ing and determination as such cases.

Sect. 15. After an appeal is claimed, and notice given at the probate
.

proceedings \J(50Ci<-'S9.

office, all proceedings in pursuance of the order, sentence, decree, or TOj^rTsuspend-
denial appealed from, shall cease until the determination of the supreme edhy, &o.—

court of probate is had ; but if the appellant in writing waives his appeal ^%. sW^!
before the entry thereof, proceedings may be had in the probate court * Cush. 46.

as if no a])peal had been taken.

Sect. 16. The supreme court of probate may reverse or affirm, in proceedings



576 PROBATE COURTS— MISCELLANEOUS PROVISIONS. [ChaP. 117.

in supreme wliole 01" in part, the sentence or act appealed from, and may pass such

K."s*8:ir§«-
decree thereon as the probate court or judge ought to have passed, and
remit the case for further proceedings, or take any other order therein,

as law and justice shall require.

Proceedings Sect. 17. If the appellant fails to enter and prosecute his appeal,

foiis'to'enter^'^*
*^^® Supreme court of probate may, upon the complaint of any person

his appe.li. interested, affirm the former sentence or take such other order as law
R. s. S3, § Jo.

^j^^i justice shall require.

jurytriaiinsu- Sect. 18. If, upon the hearing of an appeal in the supreme court of

r!*^s!83°H«- probate, any question of fact occurs proper for trial by jury, the court

may cause it to be so tried upon an issue formed for the j)urpose under
the direction of the court.

MISCELLANEOUS PROVISIONS.

Rules ofprac- Sect. 19. The Several judges shall from time to time make rules for

whom°estab- ^ regulating the practice and conducting the business in their courts in all

lished. cases not expressly provided for by law ; and shall return a statement
' ' of their rules and course of proceedings to the supreme judicial court,

as soon as conveniently may be after making the same. The supreme
judicial court may alter and amend the same, and make other and
further rules from time to time for regulating the proceeding in the pro-

bate courts as it deems necessary, in order to secure regularity and uni-

formity in the proceedings.

Judge may Sect. 20. The judge shall make and issue all warrants and processes

mfccssary war*-^ neccssaiy Or proper to carry into effect the powers granted to him ; and
rants, &c. when uo form for a warrant or process is prescribed by statute or the

' rules of the court, he shall frame one in conformity with the i^rincii^les

of law, and the usual course of proceedings in this state.

Decrees, &c., to Sect. 21. All his decrees and orders shall be made in writing, and

and wha/pf-' the register shall record, in books to be kept for the purpose, all decrees
pers to be re- and Orders, wills proved in the court, with the probate thereof, letters

R. s. 83, §7. testamentary and of administration, warrants, returns, reports, accounts,
6 Met. 369. j^j^^^ boiids ; and all other acts and proceedings required to be recorded

by the rules of the court or a special order of the judge.
Regularity of Sect. 22. When the validity of a decree is drawn in question in

presumed^n another suit or proceeding, every thing necessary to have been done or

r'^s^'s-s^^h'
pi'oved in order to render . the decree valid, which might have been
proved by parol evidence at the time of making the decree, and was not
required to be recorded, shall after twenty years from such time be pre-

sumed to have been done or proved, unless the contrary apj^ears on the
same record.

Actsinvaca- Sect. 23. Orders of notice and other official acts which are passed

*^°s'. 83 §4. ^^ matters of course and do not require a previous notice to an adverseR.
party, may be made and done in vacation as well as in court.

Court may re- Sect. 24. Any Warrant or commission for the appraisement of an

Iions,*^&c.""* estate, for examining the claims on insolvent estates, for the partition of
R. s. 83, §31. real estate, or for the assignment of dower or other interests in real

estate, may be revoked by the judge for sufficient cause ; and he may
thereupon issue a new commission, or proceed otherwise as the circum-

stances of the case shall require.

Power of court, Sect. 25. Ill cases contested either before the probate court or su-

it s"
83* H7 pveme court of probate, costs in the discretion of the court may be

7 Gray, 472. awarded to either party, to be paid by the other, or to either or both
parties to be paid out of the estate which is the subject of the contro-

versy, as justice and equity shall require.

Executions Sect. 26. When costs are awarded to be paid by one party to the

R?s!si"§48. other, said courts may issue execution therefor in like manner as is prac-

tised in the courts of common law.

Accountants Sect. 27. When an executor, administrator, guardian, or trustee,
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who is required to make oath to an account, is unable by reason of may be sworn

sickness or otherwise to attend personally in the probate court, the casV&T"*^^'
*"

judge may administer the oath to the accountant out of court, or may R. s. 8.3,' § 29.

by his commission authorize a justice of the peace to administer it.

And a certificate of the oath with the account and vouchers produced
therewith, and the commission, if any, shall be returned into the registry

of probate and there filed and recorded.

Sect. 28. All other oaths required of executors, administrators, oaths of other

guardians, and trustees, and all oaths required of commissioners of in-
admhristerod

solvency, appraisers, dividers of estates, and other persons, in relation k. s. i5,§48."

to any proceeding in the court, may be administered by the judge or Hsf/aii.^'^*^"

register in or out of court, or by a justice of the peace, or by the city or
town clerk where there is no justice of the peace, and a certificate

thereof, when administered out of court, shall be returned into the
registry of probate and there filed and recorded.

Sect. 29. Persons having business in the court may select such Parties may ae-

newspapers as they may prefer for the publication of legal notices
fofiJJftice^"^*^'"

ordered upon their applications, but if the judge deems the newspaper li^i, i3s.

thus selected insufficient to give due publicity, he may order the publica-

tion in one other newspaper.
Sect. 30. The register shall make, without charge, one copy of all what copies

wills proved, inventories returned, and accounts settled ; of all partitions ntate 7rce of
of real estate and assignments of dower ; and of all orders and decrees char<Je ; and for

of the court; and shall deliver the same when demanded to the execu- ccive pa™'^^
"^"^

tor, administrator, guardian, widow, heir, or other party principally k. s. w, § 53.

interested. For additional copies of such documents, and copies of

other papers, he shall be paid by the person demanding the same at the

rate of tAvelve cents a page.

Sect. 31. Each county shall provide all books necessaiy for keeping Books and sta-

the records and all printed blanks and stationery used in probate pro-
K^'s.'^sii, § 54.

CeedingS. ' Gray, 472.

Sect. 32. No clerk or other person employed in the office of a pro- cierks, &c.,not

bate court shall be commissioner of insolvency or appraiser or divider of g?ouer^™xclpt,
an estate in any case within the iurisdiction of the court, unless his &c.

appointment is requested by all parties m interest. 1839,104, §2-

SESSIONS OF the COURTS.

Sect. 88. The judge may keep order in court and punish any con- judge may keep

tempt of his authority in like manner as such contempt might be pun-
g.'^sy'gf 'g jo.

ished in the superior court.

Sect. 34. He may adjourn the court as occasion requires; and when Adjournment of

he is absent at the time appointed for holding a court, the register shall r"s*"83, §3.
adjourn it as he thinks necessary, or as ordered by the judge ; the regis- i836, 41.

ter may also adjourn the court when there is a vacancy in the office of

judge.

Sect. 35. No court shall be held by adjournment or otherwise unless No court with-

the register, assistant-register, or a temporary register is present.
r!*s'^'s3,^§'20.

Sect. 36. Probate courts shall be held in each year at the times and Times and

within the cities and towns hereinafter mentioned, in such places therein
fn^''cou°.tg^°'*^'

as the several judges shall from time to time appoint ; sufficient notice of Const, cii'. 3,

which appointments shall be given by the respective judges as often as r.V 83, §§ 2, 55,

changes take place, by advertisement in some newspaper, or by posting 56,57.

the same in some public places, viz. :
— 3 Pick.' 508.

For the county of Suffolk, at Boston, on eveiy Monday in each Suflroik.

month, except July

:

Essex*'
For the county of Essex, at Salem, on the first Tuesday of each r. s. S3, §55.

month ; at Lawrence, on the second Tuesday of each month, except
J^^' Jq^;

April, May, July, August, and October ; at Gloucester, on the second 1850^ 1.

49 73 .
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Jliddlesex.
1^7, 78.

Worcester.
1837, 141.

1848, 255.

1854, 318.

1856, 162.

Hampshire.
K. S. 83, § 55.

1843, 40.

Hampden.
1850, 287.

Franklin.
R. S. a3, § 55.

1850, 244.

Berkshire.
1857, 16.

Norfolk.
R. S. 83, § 55.

1844, 127.

Bristol.

1857, 159.

Tuesday of April and October; at Newburjq^ort, on the third Tuesday
of each month, except Marcli, May, August, September, and Novem-
ber; at Haverhill, on the third Tuesdays of May and November; at

Ijjswich, on the third Tuesdays of March and September

:

For the county of Middlesex, at Cambridge, on the second Tuesdays
of each month, (except July,) and on the fourth Tuesdays of January,
February, March, April, August, November, and December ; at Lowell,
on the first Tuesdays of February, April, June, September, and Decem-
ber ; at Concord, on the first Tuesdays of January, March, May, and
October; at Groton, on the fom-th Tuesdays of May and September;
and at Framingham, on the fourth Tuesdays of June and October

:

For the county of Worcester, at West Brookfield, on the second
Tuesdays of May and October ; at Clinton, on the third Tuesdays of
May and October; at Templeton, on the Thursdays next after the

third Tuesdays of May and October ; at Barre, on the Fridays next
after the third Tuesdays of May and October ; at Milford, on the fourth

Tuesday of May and the Wednesday next after the fourth Tuesday of
October ; at Uxbridge, on the fourth Tuesday of October ; at Fitchburg,

on the Wednesdays next after the third Tuesdays of May and October;
and at Worcester, on the first Tuesdays of every month

:

For the county of Hampshire, at Northampton, on the first Tuesday
of every month ; at Amherst, on the second Tuesdays of January and
August ; at Belchertown, on the second Tuesdays of May and October

;

and at Chestei-field, on the third Tuesdays of May and October

:

For the county of Hampden, at Springfield, on the first Tuesdays of
January, February, March, April, June, July, and November ; and on
the fourth Tuesdays of April, August, and September; at Westfield, on
the third Tuesdays of March, June, September, and December ; at Mon-
son, on the second Tuesday of June; and at Palmer, on the second
Tuesday of September

:

For the county of Franklin, at Greenfield, on the first Tuesday of
every month except November; at Northfield, on the second Tuesday of

May and September ; at Orange, on the second Tuesday of March and
December ; at Lock's Village, in Shutesbury, on the second Tuesday of

July ; at Conway, on the third Tuesday of May ; at Charlemont, on the

fourth Tuesday of May ; at Shelburne Falls, on the second Tuesday of
February and fourth Tuesday of October

:

For the county of Berkshire, at Lenox, on the first Tuesdays of Jan-
uary, February, March, April, May, June, September, October, and De-
cember, on the third Tuesday of July, and on the second Tuesday of

November ; at Great Barrington, on the Wednesdays next after the first

Tuesdays of February and May, next after the third Tuesday of July,

and next after the second Tuesday of November ; at Lanesborough, on
the second Tuesdays of January and October, and on the fourth Tues-
days of April and July ; at Adams, on the Wednesdays next after the

second Tuesdays of January and October, and next after the fourth

Tuesdays of April and July

:

For the county of Norfolk, at Dedham, on the first Tuesday of every

month; at Quincy, on the fourth Tuesdays of February, May, August, and
November; at Roxbury, on every Saturday, except the third, fourth, and
fifth Saturdays of July, and the first and second Saturdays of August

;

at Wrentham, on the third Tuesdays of May, August, and November;
at Medway, on the third Tuesdays of February, June, and October

:

For the county of Bristol, at Taunton, on the first Tuesdays of Jan-
uary, March, and June, and on the Friday next after the first Tuesday of

November ; at New Bedford, on the first Tuesday of February, on the

Friday next after the first Tuesday of May, on the last Tuesday of

August, and on the first Tuesday of December; at Pawtucket, on the

first Tuesday of April ; at Fall River, on the Fridays next after the
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first Tuesdays of April and July, and on the first Tuesday of October;
at Attleborough, on the first Tuesday of May; at Norton, on the first

Tuesday of July ; at Seekonk, on the first Tuesday of September ; and
at Rehoboth, on the Friday next after the first Tuesday of September

:

For the county of Plymouth, at Plymouth, on the third Mondays of Plymouth.

January, February, and May, on the second Mondays of April and Au- ilif^f.'^^^'

gust, and on the first Monday of December ; at Scituate, on the first isso, 2(h.

Tuesday of June, and last Tuesday of November ; at Hingham, on the isal', ho.

first Tuesday of March and last Tuesday of August ; at East Bridge- ^^''' ^^•

water, on the first Tuesdays of April, July, and October ; at Bridgewater,
on the last Tuesday of February ; at North Bridgewater, on the last Tues-
day of July ; at Middleborough, on the first Tuesdays of May and August,
and last Tuesday of October ; at Wareham on the Wednesdays next af-

ter the first Tuesdays of May and November ; at Abington,on the second
Monday of January ; and at Hanover, on the last Monday of September

:

For the county of Barnstable, at Barnstable, on the second Tuesdays Barnstable,

of January, February, March, August, September, and December, and - •
•'-*^^-

on the third Tuesdays of May and June ; at Sandwich, on the sec-

ond Tuesday after the first Monday of Noa- ember; at Falmouth, on the

second Wednesday after the first Monday of November; at Harwich,
on the third Monday of April and the last Monday of October; at

Brewster, on the Tuesday next after the third Monday of April ; at

Dennis, on the Thursday next after the second Tuesday of October ; at

Orleans, on the Wednesday next after the third Monday of April and
on the Tuesday next after the last Monday of October ; at Wellfleet,

on the Wednesday next after the last Monday of October ; at Truro, on
the Thursday next after the third Monday of April ; and at Province-

town, on the Friday next after the third Monday of April and on the

Thursday next after the last Monday of October.

For the county of Dukes County, at Tisbury, on the third Monday of Dukes County.

April and on the first Mondays of March and September; at Edgar- J^gf'o^^'.^^^'

town, on the third Mondays of January and July, and on the first i859, 56.

Mondays of .June and December ; and at West Tisbury, on the third

Monday of October

:

For the county of Nantucket, at Nantucket, on the first Tuesday of Nantucket,

every month. ^^^' ^^^'

183r, 98, § 1.

1853, 74.

1857, 113.

CHAPTER 118.

OF COURTS OF INSOLVENCY.

general provisions.
Section

1. Courts ofinsolvency. Judges. Registers,
to have original jurisdiction, &c.
to be held in siiire towns, &c. Adjourn-

ment of.

Judge may approve bonds, &c.
may punish for contempt, administer

oaths, &c.

6. Proceedings to be matters of record. Evi-
dence.

~. Register, duties of. Docket.
8. may administer oaths and adjourn court.
0. fees of, for copies.

10. Docket, <tc.,open to inspection.

11. Warrants, &c., when returnable, &c., how
executed, &c.

Parties may select newspapers.
Counties to furnish court rooms, and room
for records, &c.

12.

13.

Section
14. Commonwealth to pay expenses.
15. Judges may make rules, &c.

16. Jurisdiction, &c., of S. J. C.

applications by the debtor, first
meeting.

17. Who may petition, &c.

18. Judge to issue warrant to messenger. Con-
tents of warrant.

19. Messenger to receive debtor's property.

20. Debtor to deliver property and schedule.

21. Perishable, &c., property may be sold be-

fore appointment of assignee.

22. First meeting. Return of warrant. Sched-
ules.

23. If no notice, meeting adjourned.

24. If debtor dies, proceedings to continue.

debts and proof of claijis.

25. What debts and demands may be proved.
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Section
26. Mutual debts may be set off.

27. Provision in case of mortgage, pledge, or

lien.

28. Claims to be proved on oath. Form of

oath.

29. Oath may be made by attorney.

30. before a justice of the peace.

31. Certain claims may be postponed.

32. Claims in certain cases not to be allowed.

33. Judge to allow debts proved. Creditor

may act by attorney.

34. Appeal from judge's decision on claims.

Entry of appeal.

35. Proceedings on appeal.

36. Judgment on appeal. Costs.

37. Evidence of claims may be withdrawn by
leaving copy attested, &c.

ASSIGNMEKT AND ASSIGNEE.

38. Assignee, choice of, &c.

39. judge to approve, and may order new
election, &c.

40. to g^ve bond, &c.

41. failing to give bond, to be removed.
42. judge to assign property to.

43. to record assignment and g^ve notice.

44. Effect of assignment.

45. Attachments, how preserved.

46. Assignee to demand and sell estate, and
keep accounts.

47. to commence and prosecute suits, which
shall not abate on his death.

48. Certain drafts, &c., assigned, not to be off-

set, &c.

49. Money and property of debtor to be kept
separate by assignee.

60. court may direct temporary investment
of, vrhen, &c.

51. Assignee to give notice of meetings.

62. compensation of.

53. may submit controversies to arbitration.

54. may sell perishable property pending dis-

pute of title. Property recovered by action,

&c.

55. to certify and render accountB.

56. removal of, by creditors.

67. by judge upon complaint.

58. when out of state and refusing to obey,
&c., or any cause.

59. may resign.

60. vacancies in office of, may be filled by
appointment or election.

61. effect of resignation, &c., of.

62. vesting of estate upon death, &c., of.

63. former to execute deeds, &c. Judge to

pass orders for fulfilment of duties, &c., of.

64. preferred creditors not to vote for, &c.
Ineligibility of, not to affect titles.

65. penalty on, for neglect, &c.

EXAMINATION, &C., OF DEBTOK.

66. Debtor to submit to examination.

67. examination of, when in prison.

68. when sick or unable to attend.

69. when out of state without wilful default.

70. to do acts necessary to confirm the as-

signment and enable assignee to recover,

&c.

71. .
proceedings against, for refusing to exe-

cute instruments or obey decrees of judge,

&c.

SECOND AND THIRD MEETINGS. OxVTH AND
DISCHARGE.

72. Judge to appoint second meeting. Debtor
may amend schedule of creditors. Oath.

Section
73. Upon failure to call or hold meeting, court

may order.

74. If meeting liable to be defeated, register

may call on order ofjudge.

75. Third meeting. Certificate of discharge.

76. Effect of discharge.

77. Debtor imprisoned, &c., to be discharged

on certificate.

78. discharged from arrest, &c., and property
exempt from attachment, &c.

79. Debts arising from defalcation and claims
for necessaries not discharged.

80. Sureties, &c.

81. Discharge by assent of creditors.

82. upon second and third insolvency.

83. Creditors may assent notwithstanding ap-

peal.

84. Debtor failing by accident, &c., to take

oath, may be discharged.

85. Appeal from decision of judge on question

of discharge.

86. Proceedings on appeal.

MATTERS AVOIDING DISCHARGE.

87. Discharge forfeited by proceedings in fraud

of creditors. Who may contest.

88. Fraudulent preferences avoid a discharge.

PREFERENCES.

89. Fraudulent payments, &c., void. Creditor

not to prove claim.

90. Preceding sections not to apply to necessar

ries.

91. Sales, &c., to prevent property from com-

ing to assignee, &c., void.

ALLOWANCE AND SURPLUS.

92. Allowance to debtor.

93. in case of death.

94. Surplus to be returned to debtor.

ACCOUNTS AND DIVIDENDS.

95. Assignee to exhibit accounts on oath if re-

quired. Judge to order dividend.

96. Preferred claims.

97. Reservation for absent creditors.

98. Second dividend. Assignees' accounts.

99. Outstanding debts, &c., may be sold.

100. Suits on claims sold by assignees. Costs.

101. Further dividends if necessary.

102. Former dividends not to be disturbed.

APPLICATIONS BY CREDITORS.

103. Applications by creditors.

104. Warrant to issue. Proceedings thereon.

105. If attachment is not dissolved through ac-

cident or mistake, proceedings may be
stayed.

CONCEALMENT OF PROPERTY, &C.

106. Debtor to be deemed guilty of misde-
meanor in certain cases.

107. Proceedings against persons fraudulently

concealing, &c., property, &c.

PARTNERSHIPS.

108,

109.

110

Proceedings in case of partners.

Choice of assignee and adjustment of joint

and separate property and debts.

Provision in case of limited partnerships.

111. Separate allowance to each partner.

112. Certificate of discharge to each partner.

INSOLVENT CORPORATIONS.

113. Corporations may petition by authorized

officer.
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Section
114. Proceedings similar to those against a

person.

115. Cliiims before last dividend provable.

116. Schedules. Duties, &c., of officers. Oath.
11". Franchise of corijorations authorized to

take toll, may be sold. Purchaser may
have corporation organized anew.

118. Property may be sold iu shares, and pur-
chasers organized.

119. Land damages preferred claims.

120. Void preferences.

121. No allowance or discharge to corporation,

&c.

122. Proceedings against a corporation.

123. Redemption of mortgages,
124. Mortgages not affected.

FEES AND COSTS.

125. Fees for warrant, &c.

Section
12G. Register to receive and account for fees.

127. Costs when attachments are dissolved.

12S. award of.

129. execution may issue for.

vacating proceedings.

130. Proceedings may be vacated.

RETURNS.

131. Judges to make returns. Returns to be
recorded and open for inspection.

CASES before commissioners, &c.

132. Jurisdiction of commissioners, &c., in cases

pending.

133. Removal of cases upon death, &c., of com-
missioner, &c.

1.34. papers, &c., to be deposited in probate
office.

GENERAL PROVISIONS.

Section 1. The courts of insolvency in the several counties shall Courts,

continue courts of record, and the judges and registers of probate and te"rtp^"
^^^®'

insolvency in their respective counties shall be judges and registers isse, 284, §i.

thPl-Pof
-^

-^ J & to 1858, 32, §1.
ineieoi.

^
isss, 93.

Sect. 2. The courts shall have original jurisdiction in their respec- to have origi-

tive counties of all cases of insolvency arising under the provisions of ttm^&c^^^
this chapter. i858^ 93,'§ 10.

Sect. 3. Each court shall be held at the shire towns of the county to be held in

at such times as the judge appoints, and may be held at such other &c!^
towns,

places as vs^ill best promote the convenience of the public. The iudge isss, i63, § 15.

T J. i'j^ ,• ,.• ."'" 1856, 284, §3.may acljourn any court or meeting irom time to time as occasion re- i858, 93, §11.

quires, and all things lawfully done at an adiourned meeting shall have ^?.^'^\'*?i'.
1"1 J? 1 rt> '(i T 1 • • 1 • 4 Cusn. 584.
nke lorce and enect as 11 done at the original meeting. 8 Gray, 193.

Sect. 4. The judge may in vacation as well as in court approve Judge may ap-

compositions and assignees' bonds, approve or order sales, receive peti- ^°''^ bonds,

tions, issue orders of notice and warrants, and do such other official acts 1856,284, §4.

as are done as matters of course and do not require notice to an ad-
verse party.

Sect. 5. The judge may keep order in his court, and punish any may punish

contempt of his authority ; administer oaths, issue commissions, take Idmlu^ster^*'

testimony, and compel the attendance of witnesses and the giving of ?^.*''^' ^"-^ ,,
.. .• • .1 T . ,1 . . .1 • 18t(8, 10.3, § 15.
testimony, in the same manner and to the same extent as the superior 1856,284, §§7,9.

court ; and may appoint such officers to attend upon the court as are ^^^' ^®^"

necessary for the transaction of its business and keeping order therein.

Sect. 6. The proceedings in courts of insolvency shall be deemed Proceedings to

matters of record, and the assignment and certificate of discharge shall rlcSi-d.^'^Ev'i^

be recorded in full. The other proceedings need not be recorded at dence.

large, but shall be carefully filed, kept, and numbered, in the office of 1858^32, §§1,2.

the register. Copies of all parts of the records, and of records of prior
^ ^^^^^6^5

proceedings in insolvency deposited in his office, duly certified by the 6 Cush! iss,' 362.

register, shall in all cases be admissible as evidence, prima facie, of the l^oi^^y]'^/
facts therein stated.

Sect. 7. The register shall keep a docket with an alphabetical index of Register, duties

all cases in court, in which he shall enter short memorandums, with the Docket,
numbers, of all proceedings and papers filed. He [shall] make all com- l^g'gl^'ffo
putations of dividends and orders of distribution, and shall funiish to i858,' .32, '§§ 1, 2.

the assignee a certified copy of such orders, and of the schedules of
io^cusi/54'5'^'^'^'

creditors and assets filed in each case.

Sect. 8. He may administer all oaths required in the course of pro- ,
may adminis-

T 1 /> ii .
'1

, T ^ .1 T -1 .
' ter oaths and

ceecimgs betore the court, except the oath described by section seventy- adjourn court.

49*
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1838, 163, § 14.

1856, 284, § 13.

1858, 141, § 5.

fees of, for
copies.
1850, 284, § 22.

Docket, &c.,
open to inspec-
tion.

1850, 284, § 13.

Warrants, &c.,
when return-
able, &e.
1848, .304, § 6.

1856, 284, § 6.

Parties may se-

lect newspa-
pers.
1851, 138.

Counties to fur-

nish court
rooms, and
room for rec-

ords, &c.
1850, 284, § 3.

Commonwealth
to pay ex-
penses.
1850, 284, § 23.

Judges may
make rules,

&c.
1850, 284, § 10.

Jurisdiction,
&c., of S. J. C.
1838, 163, § 18.

185 1, 327, § 10.

2 Met. 501), 573.

4 Met. 3'.»2,5(>1.

6 Met. 5:J7.

8 Met. li).

9 Met. 23, 469.

1 Cush. 170, 449.

2 Cush. 294.

4 Cush. 127,270,

7 Cush. 181, 183.

10 Cush. 173:

11 Cush. 582.

1 Gray, 5S4.

3 Gray 239, 242,

248, 533.

4 Gray, 431.

Who may peti-
tion, &c.
1838, 163, § 1.

1841, 124, § 1.

1855, 363, § 1.

ia58, 93, § 10.

4 Met. 401, 403.

7 Met. 427.

8 Met. 129.

1 Cush. 531.

Judg-e to issue
warrant to mes-
Benger.
Contents of
warrant.
1838, 103, §§ 1, 2.

1841, 124, § 1.

1844, 178, § 10.

two ; and in the absence of the judge or a vacancy in that office he may
adjourn a court or meeting.

Sect. 9. For copies of orders for distribution and of schedules, in

addition to those required by law, and for copies of other papers, he
shall be paid by the jDcrson demanding the same, at the rate of fourteen

cents a page, and no more.
Sect. 10. The docket, and all books, records, documents, and papers,

in his office, relating to insolvency, shall at all reasonable times be open
to the inspection of the public.

Sect. 11. All assignments, warrants, orders of notice, and processes,

issuing from the court, shall be under the seal thereof, and shall be
executed and obeyed throughout the commonwealth ; and any officer or

person to whom they are legally directed may serve the same in any
county. All warrants shall be returnable not less than ten nor more
than sixty days from the issuing of the same.

Sect. 12. Persons having business in court may designate the
newspapers in which notices under their applications shall be published;

but if the newspapers thus selected are deemed by the judge insufficient

to give publicity to the notice, he may order publication in one other
newspaper.

Sect. 13. Each county shall provide suitable court rooms in the
shire towns ; and a suitable fire-proof room, in which shall be kept all

the records, books, documents, and papers, appertaining to the business

of the court, and the records in all cases in insolvency.

Sect. 14. All expenses attending the sessions of the courts, and the
transaction of business therein, for blank books for records, and for

blank forms and stationery necessary for the business of the courts,

shall be paid out of the treasury of the commonwealth.
Sect. 15. The judges or a majority of them shall from time to time

make rules in writing for regulating the practice and conducting the
business of the courts in all cases not provided for by law. They shall,

as soon as conveniently may be after niaking and adopting such rules,

submit a copy thereof to the supreme judicial court for approval, and
amendment or alteration.

Sect. 16. The supreme judicial court shall have a general superin-
tendence and jurisdiction of all cases arising under this chapter; and,
except when special provision is otherwise made, may, upon the bill,

petition, or other proper process, of any party aggrieved, hear and
determine the case as a court of equity. It may from time to time
make such general rules and forms as it deems necessary to establish

and maintain a regular and uniform course of proceedings in all the
counties. The powers thus granted may be exercised either by said

court or by any justice thereof in term time or vacation, except that
general rules and forms shall be made only at a law term.

APPLICATIONS BY THE DEBTOK. FIRST MEETIKG.

Sect. 17. Any inhabitant of this state owing debts contracted while
such inhabitant, may apply by petition to the judge for the county
within which he resides, setting forth his inability to pay all his debts,

and his willingness to assign all his estate and efiects for the benefit of
his creditors, and praying that such proceedings may be had in the
premises as are provided in this chapter.

Sect. 18. If it appears to the satisfaction of the judge that the
debts due from the applicant amount to not less than two hundred dol-

lars, he shall forthwith issue a warrant under his hand to the sheriff of
the county or either of his deputies, directing him forthwith as mes-
senger to take possession of all the estate real and personal of the
debtor, except such as may be by law exempt from attachment, and of
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all his deeds, books of account, and papers, and keep the same safely i846, los, § 4.

until the appointment of an assignee; to publish notice in such news- jsso' 319!
^^ ^' ^'

papers as the warrant specifies, send Avrittcn notice by mail or otherwise i^si. i3><, § 1.

to all creditors upon the schedule furnished him by the debtor, and to 2 UctMh.
give such personal or other notice to any persons concerned as the war-

jo^Jip^'^^f^

rant prescribes ; which notice sliall state :
— yVush'. 144'.

First. That a warrant has issued against the estate of the debtor : ^ ^^^^' ~^^-

Second. That the payment of any debts, and the delivery of any
property belonging to such debtor, to him or for his use, and the trans-

fer of any ]>roperty by him, are forbidden by law

:

Third. That a meeting of the creditors of the debtor to prove their

debts and choose one or more assignees of his estate, will be held at a

court of insolvency to be holden at a time and place designated in the

warrant, not less than ten nor more than sixty days after the issuing of
the same.

Sect. 19. The messenger shall as soon as maybe demand and re- Messenger to

ceive fi-om the debtor and other persons all the estate in his or their property.'^^^'"^'^

possession respectively, which is herein ordered to be assigned, with i*j3^> 163, § 6.

all the deeds, books of account, and papers, of the debtor, relating 2"cusV. 48."

thereto. ^ Gray, 245.

Sect. 20, Upon demand made by the messenger under the preced- Debtor to de-
j (}jli,i^iiy

ing section, the debtor shall forthwith deliver to him such part of the and'scheduief

estate and otlier things demanded as is within his possession or power, i^^s, 103, § 6.

and shall disclose the situation of such parts thereof as are in the pos- i854'329'§3!

session of any other person, so as to enable the messenger to demand ~
^J|^-

1^^> ^''^•

and receive the same. The debtor shall also within three days after the 9 Met! 292.

date of the warrant make and deliver to the messenger a schedule, con- 3 q^^] ^q.'

taining a full and true account of all his creditors, with the place of

residence of each creditor, if known to the debtor, and the sum due to

each of them. The schedule shall also set forth the nature of each
debt, whether founded on written security, account, or otherwise, and
also the true cause and consideration thereof, and a statement of any
existing mortgage, pledge, or other collateral security, given for the

payment of the same.

Sect. 21. When it appears to the satisfaction of the judge that the Perishable, &c.,

estate of the debtor or any part thereof is of a perishable nature, or be*soidbeft)re

likely to deteriorate in value before an asssignee can be appointed, he 'ippoiatment of

may order the same to be sold in such manner as he deems expedient, 1848^304, §15.

under the direction of the messenger, who shall hold the funds received,

in place of the estate disposed of.

Sect. 22. At the meeting held in pursuance of the notice the mes- First meeting,

senger shall make return of the warrant and of his doings thereon, and Ketiim of war-

deliver to the register the schedule of creditors received from the Schedules.

debtor; and at the same meeting, or within such further time as the i84i^ i24!§2.'

court may, for cause shown, allow therefor, the debtor shall deliver to ^^^^' ^\X^-
the register a schedule of all his real and personal estate, giving a
description of the same and stating where it is situated.

Sect. 23. If it appears to the judge that the notice to the creditors if no notice,

required by section eighteen has not been given, he shall foi-thwith j^urnef
^^'

adjourn the meeting and order such notice. i84s, 304, §8.

Sect. 24. If the debtor dies after the issuing of the warrant, the pro- if debtor dies,

ceedings shall be continued and concluded in like manner and with like continue""^
^'^

validity and efi'ect as if he had lived. i^38, 103, § 5.

DEBTS AND PROOE OF CLAIMS.

Sect. 25. Debts due and payable from the debtor at the time of the Sndfmay"''
first publication of the notice of issuing the waiTant may be proved and be proved.

allowed against his estate at any meeting; and all debts at that time 7fi2',\f.'^^^'^'
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3 Met. 62. absolutely due, although not payable, may be proved and allowed as if

6 Met! 203; 305,
]>:iyable, with a discount or relnite of interest when no interest is pay-

537. '

^

'

able by the contract. Moneys due on any bottomry or respondentia
7^Met. 318, 424,

-^^^^^^ ^j. pQ^i^^y ^f insurance may be proved and allowed, if the contin-

io^Met/w~^' S®"^y ^^" loss' happens before the making of the first dividend, in like

2 Gush. \h', 2'.H. manner as if the same had happened before the first publication of the

4 Cush! lf,\Kh''' notice. If the debtor is liable for any debt in consequence of having
5 Cush! 8Q, ii)4, made or indorsed a bill of exchange or promissory note befoi-e said first

6 c'ush. 537. publication, or in consequence of the payment by any party to a bill or

L^A'^^'V ^^^.^^*- note of any part of the money secured thereby, or of the payment of

1 Gray, 305. any sum by a surety of the debtor in any contract, it the payment is

4 Gray,' 284.' made bcforc the making of the first dividend, such debt may be proved
5 Grkyl .574". and allowed as if it had been due and payable by the debtor before the
13 Gray, lu.

^^.^^ publication. All demands against the debtor for or on account of

goods or chattels wrongfully obtained, taken, or withheld, by him, may
be proved and allowed as debts, to the amount of the value thereof.

No debt other than those above mentioned shall be proved or allowed

against the estate.

Sot off of debts. Sect. 26. If it appears that there has been mutual credit given by

(fMrt '537^
•'• the debtor and any other person, or mutual debts between them, the

10' Met. 104. account between them shall be stated, and one debt set off against the

4 Gray,' 284.' Other, and the balance shall be allowed or paid on either side.

7 Gray', 425. Sect. 27. When a creditor has a mortgage or pledge of real or per-
ProvMon^m gonal estate of the debtor, or a lien thereon, for securing the payment
ga^e, pledge, of a debt claimed by Mm, the property so held as security shall, if he

?s38ri03>§3- requires it, be sold, and the proceeds applied towards the papnent of
f) Met. 305. his debt, and he shall be admitted as a creditor for the residue. The
2 Cush. 294. sale shall be made in such manner as the judge orders, and the creditor

4 c"^h'
90"^' ^"*^ assignee respectively shall execute all deeds and papers necessary

7Cusb!i83. or proper for eflfecting the conveyance. If the creditor does not require

c Gray,' 523." ^^^^^^ ^^^^® ^^^ j^^'^ "^ effecting the conveyance, he may release and de-

liver up to the assignee the premises held as security and be admitted

as a creditor for the whole of his debt. If the property is not so sold,

or released and delivered up, the creditor shall not be allowed to prove

any part of his debt.
Claims to be Sect. 28. No debt shall be proved or allowed unless the creditor, or

Form of oatii.
' if hc rcsidcs in a foreign country and the debt is founded on a contract

1838, 163, §§ 4, made by the debtor with the consignee or agent of the creditor residing

1848, 304, § 14. in the United States, such consignee or agent, makes oath in substance
1851, 189, § 1. follows •

1851, .349, § 1.
"^^ lOliOWb .

1856' 2I4' §35' ' ^' ' ^° swear that , of , by (or against) whom proceedings

1858] 93, '§ 9. in insolvency have been instituted, at and before the date of such proceedings, was, and
still is, justly and truly indebted to me in the sum of , for which sum or any
part thereof I have not, nor has any other person to my use, to my knowledge or be-

lief, received any security or satisfaction whatever, beyond what has been disposed of

agreeably to law. And I do further swear, that said claim was not procured by me
for the purpose of influencing the proceedings in this case. And I do further swear
that I have not, directly or indirectly, made or entered into any bargain, arrangement,
or agreement, express or implied, to sell, transfer, or dispose of, my claim, or any part

of my claim, against said debtor, nor have, directly or indirectly, received or taken,

or made or entered into any bargain, arrangement, or agreement, express or implied,

to take or receive, directly or indirectly, any money, property, or consideration, what-
soever, to myself, or to any person or persons to my use or benefit, under or with any
understanding or agreement, express or implied, whereby my vote for assignee, or my
assent to the debtor's discharge, is or shall be in any way affected, influenced, or con-

trolled, or whereby the proceedings in this case are or shall be affected, influenced, or

controlled.

No claim shall be allowed unless all the statements set forth in the

oath are true.

Oath may be Sect. 29. If the creditor is disabled by absence from the state, sick-
made by attor- xiess, or other cause, fi-om proving his claim, the above oath may be
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made by his agent ov attorney testifying to the best of his knowledge 18.j2, iso, §§1,2.

and belief; in which case the judge may require such further proof "of

the truth of the statements therein as he deems expedient.
Sect. 30. The oath may be made before a justice of the peace ; but Oath may be

tlie judge may at any time require the personal appearance in court of
{^(.'e'oftVe^^'

the party making such affidavit, to be further interrogated on oath, peace.

The debtor and any party proving a debt may be examined on oath in lb5s;93f§9f'
presence of the judge on all matters relating thereto.

Sect. 31. When a claim is presented for proof before the election of Certain claims

the assignee, and the judge entertains doubts of its validity or of the
polfed''

^'"'*'

right of tiie creditor to prove it, and is of opinion that such validity or ifeoo, 284, §33.

right ought to be investigated by the assignee, he may postpone the
proof of the claim till after the assignee is chosen.

Sect. 32. A person who has since the sixth day of July eighteen claims in cer-

hundred and fifty-six accepted any preference, havini? reasonable cause *>>" cases not
IT ^1 J. ii y ^ . 1 , '^T , to DC allowea.

to believe tliat the same was made or given by the debtor contrary to i838, 103, § 10.

any provision of this chapter, shall not'prove the debt or claim on ac-
'^^o, 284, § 32.

count of Avhich the i:)reference was made or given, nor receive any
dividend thereon.

Sect. 33. The judge shall allow all debts duly proved, and shall Debts proved,

cause a hst thereof to be made and certified by the register ; and any .^JTby attorney
creditor may act at all meetings by his duly constituted attorney the 1808,103, §§2, 15!

same as though personally present.

Sect. 34. A supposed creditor whose claim is wholly or in part re- Appeal from

jected, or an assignee who is dissatisfied with the allowance of a claim, i"!'f'uf„f>f^^ v^°
may apjieal irom the decision to the superior court; but no appeal shall try of appeal.

be allowed unless it is claimed and notice thereof given to the register, is.^; 1%;
^ '*'

to be entered with the record of the proceedings, and also tc) the
(,

i|j^*-4^j-

assignee or creditor, as the case may be, within ten days after the de- i2'Met~464.

cision appealed from. The appeal shall be entered at the term of the 5 [\"g}]- i^Z^-

superior court which shall be first held within or for the county next s Cush.' gW.

after the expiration of fourteen days from the time of claiming the same. 1 crayjsli.
But if the a]3pellant in writing waives his appeal before the entry 3 Gray, iie,

thereof, proceedings may be had in the court of insolvency as if no
appeal had been taken.

Sect. 35. Upon entering the appeal the creditor shall file in court a Proceedings on
statement in writing of his claim, setting forth the same substantially as

i^38™]63 §4
in a declaration for the same cause of action at law, and the assignee
shall plead or answer thereto in like manner ; and like proceedings shall

be thereupon had in the pleadings, trial, and detennination of the cause,
as in an action at law commenced and prosecuted in the usual manner;
except that no execution shall be awarded against the assignee for the
amount of a debt found due to the creditor.

Sect. 36. The final judgment of the court shall be conclusive ; and Judgment on

the lists of debts shall, if necessary, be altered to conform thereto. The ^sssrira,^*!!*^
party prevailing in the suit shall be entitled to costs against the adverse 7 Met. 85.

party, to be taxed and recovered as in suits at law ; if recovered against
the^ assignee they shall be allowed out of the estate.

Sect. 37. A bill of exchange, promissory note, or other instrument, Evidence of

used as evidence upon the pro'of of a claim and left in court or depos- ^vuiXawIby
ited in the office, may be delivered by the register to the person who ip^ving copy

used it, upon his filing a copy thereof attested by the register; the regis- i852St3.
ter also indorsing upon it the name of the party against whose estate
it has been proved, and the date and amount of any dividend declared
thereon.

assignment and assignee.

Sect. 88. The creditors shall at the first meeting in the presence of ^'"'S^of'^
the judge choose one or more assignees of the estate of the debtor; the isss, io3,'§ 2?"

74
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Assignee,judge
to approve
choice of, &c.
1858, 141, § 1.

to give bond,
Ac.
1844, 178, §11.
1848, 3(H, § 12.

4 Gray, 2oo-288.
6 Gray, 364.

See Ch. 101.

failing to give
bond, to be re-

moved.
1853, 116.

judge to as-

sign property
to.

1838, 163, § 5.

to record as-
signment and
give notice.

1838, 103, § 11.

Effect ofassign-
ment.
18:38, 163, § 5.

What to vest.

2 Met. 258.

3 Met. 139, 305,
522.

4 Met. 137, 346,
537.
5 Met. 49, 582.

6 Met. 493, 537.

7 Met. 164, 348,
424. 8 Met. 19.

13 Met. 17.

2 Cusii. 480.

4 Cush. 33, 532.

6 Cush. 422.

6 Cush. 30, 87.

7 Cush. 203, 595.

10 Cush. 92.

3 Gray, 245, 392,
398.

Rights of ac-
tion.

2 Met. 569.

3 Met. 522.

Attachments,
how preserved.
1841,124, §5.
1855, 66.

1857, 247.

4 Met. 470.

13 Met. 200.

2 Cush. 124.

3 Cush. 318.

4 Gray, 120, 429.

e Gray, 112, 523.

choice to be made by the greater part in vahie of the creditors Avho have
proved their debts : promded^ tliat when the number of creditors present
amounts to five and less than ten, the votes of two at least, and when
the number of creditors amounts to ten or more, the votes of three at

least, shall be necessary for a choice. If no choice is made by the
creditors at said meeting, the judge shall appoint one or more as-

signees. If an assignee so chosen or appointed fails, within four days,

to express in writing his acceptance of the trust, the judge may fill the
vacancy.

Sect. 39. All elections of assignee shall be subject to the approval
of the judge; and when in his judgment it is for any cause needful or
expedient he may appoint additional assignees or order a new election.

Sect. 40. The judge at any time may, and upon the request filed in

Avriting of any creditor who has proved his claim shall, require the
assignee to give good and sufficient bond to the judge and his succes-

sors in office, with a condition for the faithful performance and discharge
of his duties. The bond shall be approved by the judge by his indorse-

ment thereon, shall be filed Avith the record of the case, and inure to

the benefit of all creditors proving their claims, and may be prosecuted
in the manner provided for the prosecution of administration bonds.

Sect. 41. If the assignee fails to give the bond within such time as

the judge orders, not exceeding ten days after notice to him of such
order, the judge shall remove him and appoint another in his place.

Sect. 42. The judge shall, by an instrument under his hand, assign

and convey to the assignee all the estate real and personal of the
debtor, except such as is by law exempt from attachment, with all his

deeds, books, and papers relating thereto.

Sect. 43. The assignee shall fortliAvith cause the assignment to be
recorded in the registry of deeds in each district or county in which
there may be real estate of the debtor on Avhich it may operate ; and
shall give such public notice of his appointment as the judge shall

order.

Sect. 44. The assignment shall vest in the assignee all the property
of the debtor real and personal which he could have lawfully sold,

assigned, or conveyed, or which might have been taken on execution
upon a judgment against him, at the time of the first publication of the
notice of issuing the warrant, although the same is then attached on
mesne process as the property of the debtor; and shall be eftectual to

pass all said estate, and, subject to the provisions of the following sec-

tion, to dissolve any such attachment. The assignment shall vest in the
assignee all debts due to the debtor or any person for his use, and all

lieus and securities therefor, and all his rights of action for goods or

estate real or personal, and all his rights of redeeming such goods or

estate. The assignee may redeem all mortgages, conditional contracts,

pledges, and liens, of or upon any goods or estate of the debtor, or sell

the same subject to such mortgage or other incumbrance.
Dissolution of attach-
ment.
21 Pick. 169.

22 Pick. 450.

3 Met. 251,416.
4 Met. 298, 470, 481, 504.

If a debtor whose property is attached, conveys before

judgment and execution in the suit any part of such property, and sub-

sequently thereto and before execution issues, proceedings are com-
menced by or against him as an insolvent debtor, or if a dissolution of

an attacliment under the preceding section might prevent the projierty

attached from passing to the assignee, the judge before whom proceed-

ings in insolvency are pending, or the court to which the process of

attachment is returnable, may upon ap])lication made on or before the

day of the third meeting of creditors by any person interested, and

6 Met. 537.

2 Cush. 494.

5 Cush. 442.

6 Cush. 114,362.
6 Gray, 243.

7 Gray, 242, 539.

Sect. 45.

6 Met. 299, 493.

7 Met. 318.

8 Met. 29.

9 Met. 23.

13 Met. 200,
5.35.

2 Cush. 124.

3 Cush. .306, 318.

4 Cush. 357, 393,
441.

10 Cush. 317.

3 Gray, 245.

Time of vesting.
2 Met. 258.

4 Met. 346.

6 Jlet. 537.

7 Met. 318.

1 Cush. 300.
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cause shown thereon, order the lien created by the attachment to con-
tinue. The action may be continued or execution stayed until the assignee

is chosen and takes charge of the action. The assignee may proceed
with the action and levy the execution at the cost and expense of the
estate ; and the amount recovered exclusive of costs due to the original

plaintiff shall vest in the assignee.

Sect. 46. The assignee shall demand and receive from the messen- Assignee to de-

ger and all other persons, all the estate in his or their possession assigned Ste "and^keep
or intended to be assio;ned under the proA'isions of this chapter ; and he accounts,

shall sell all such estate, real and personal, which comes to his hands, on locush.'m.'
such terms as he thinks most for the interest of the creditors; but upon
petition of any person interested and for cause shown, the court may
make such order concerning the time, place, or manner of sale, as will

in its opinion promote the interests of the creditors ; and the assignee
shall keep a regular account of all money received by him as assignee, .

to which every creditor shall at reasonable times have free resort, ifi! Ciu. lOi^.

Sect. 47. He shall have the like remedy to recover all said estate, to commence

debts, and effects, in his own name, as the debtor might have had if no suits', w^He"i**^

assignment had been made. If at the time of the assignment an action **''''''\ "o* ^b^te

is pending in the name of the debtor for the recovery of a debt or other ikss, ii;3,V5."

thing which might or ought to pass to the assignee by the assignment, s^lot'fw'
the assignee shall, if he requires it, be admitted to prosecute the action 4 ket. 5w!

in his own name, in like manner and with like effect as if it had been 5 c"sh! 442!

originally commenced by him. No suit pending in the name of the !;•
^"*^'i- 3<>2.

assignee shall be abated by his death or removal ; but upon the motion 3 Grayi 241," 382.

of the surviving, remaining, or new assignee, as the case may be, he * ^'"'^y* ^'**-

shall be admitted to prosecute the suit in like manner and with like

effect as if it had been originally commenced by him. In suits prose-

cuted by the assignee, the assignment made by the judge shall be con-
clusive evidence of his authority to sue.

Sect. 48. Drafts, bills of exchange, promissory notes, claims, demands, Certain drafts,

and causes of action, which subsequently to the sixth day of July in the not'tcfbcfoffset

year eighteen hundred and fifty-six, and within six months before the &c.

filing of the petition by or against a debtor, are assigned, transferred, ' ' ^ *

conveyed, or delivered, to any person indebted or liable to the debtor,

shall not be offset or pleadable in defence in any suit by the assignee to
recover such debt or liability; but the assignee may recover the same
notwithstanding such draft, bill of exchange, promissory note, claim,

demand, or cause of action : provided^ that the person to whom the same
are so assigned, transferred, conveyed, or delivered, had at the time of
such assignment, transfer, conveyance, or delivery, reasonable cause to

believe the debtor insolvent.

Sect. 49. The assignee shall as soon as may be after receiving any Money and

money belonging to the estate, deposit the same in some bank, in JiebfoTtobe
his name as assignee, or otherwise keep it distinct and apart from all kept separate

other money in his possession ; and shall as far as practicable keep all lass^'d n.
goods and effects belonging to the estate separate and apart from all See Ch. 57, § 63.

other goods in his possession, or designated by appropriate marks ; so

that they may be easily and clearly distinguished, and may not be
exposed or liable to be taken as his property or for the payment of his

debts.

Sect. 50. "When it appears that the distribution of the estate may court may
be delayed by litigation or other cause, the court may direct the tem- rar^JnwTment
porary investment of the money belonging to such estate in securities of, when, &c.

to be approved by the judge ; or may authorize the same to be de-
^^''*' ^^®' ^

^'

posited in any bank in this state upon such interest, not exceeding
the legal rate, as the bank may contract with the assignee to pay
thereon.

Sect. 51. He shall give written notice to all known creditors by Assi^eeto
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give notice of
meetings.
1846, 1C8, § 4.

1850, 319.

Assignee, com-
pensation of.

18.38, 163, § 11.

may submit
controversies
to arbitration.
1S3S, 103, § 11.

11 Cush. 582.

may sell per-
ishable proper-
ty pendin"- dis-

pute of title.

Property recov-
ered by action,
&c.
1858, 73, §§ 1, 2.

to certify

and render ac-

counts, wlien,
&c.
1844, 178, § 7.

10 Cush. 173.

removal of,

by creditors.

1838, 1G3, § 11.

1859, 09.

by judge upon
complaint.
1848, 304, § 12.

when out of
state, and refus-
ing to obey, &c.,
or any cause.
1851, 349, § 2.

1868, 141, § 1.

may resign.
1858, 141, § 3.

vacancies in
office of, may be
filled by ap-
pointment or
election.

mail or otherwise of all dividends; and such notice of meetings after

the first as the judge shall order.

Sect. 52. He shall be allowed, and may retain out of the money in

his hands, all the necessary disbursements made by him in the discharge

of his duty, and a reasonable compensation for his services, in the dis-

cretion of the judge.

Sect. 53. He may, under the direction of the judge, submit any
controversy arising in the settlement of demands against the estate, or

of debts due to it, to the determination of arbitrators, to be chosen by
him and the other party to the controversy ; and may under such di-

rection compound and settle any such controversy by agreement with
the other party as he thinks proper and most for the interest of the
creditors.

Sect. 54. When it appears to the satisfaction of the judge that the
title to any portion of an estate which has come into possession of the
assignee is in dispute, and that the property is of a perishable nature,

or liable to deteriorate in value, he may on the petition of the assignee,

and after such notice to the claimant, his agent, or attorney, as the
judge deems reasonable, order it to be sold under the direction of the
assignee, who shall hold the funds received, in place of the estate dis-

posed of; and the proceeds of the sale shall be considered the measure
of the value of the property in any suit or controversy between the
parties. But this provision shall not prevent the recovery of the prop-
erty from the possession of the assignee by action of replevin com-
menced at any time before the judge orders the sale.

Sect. 55. When an assignee has received from the estate assets suf-

ficient to pay fifty per cent, of the debts and claims proved against it,

he shall certify the flict and render his accounts therefor to the judge
;

and Avhen he has received twenty-five per cent, more from the assets,

he shall in like manner certify and render his accounts therefor. He
shall also certify and render his accounts at any time when required by
the judge.

Sect. 56. At a meeting called by order of the judge in his discretion

for the purpose, and which shall be called upon the application of a
majority of the creditors either in number or value, the creditors may
with the consent of the judge remove any assignee by such a vote as is

provided in section thirty-eight for the choice of assignees.

Sect. 57. The judge after due notice and hearing may remove an
assignee if it appears to him upon the complaint of any person interested

in the estate that the assignee has fraudulently received, concealed, em-
bezzled, or conveyed away, any of the money, goods, eifects, or other

estate, of the debtor, or has been interested in any suit at law in relation

to said estate for the purpose of securing to himself a preference or
priority over the other creditors, or has in his possession or control any
portion of the estate with intent to appropriate the same unlawfully to

his own use, or has been guilty of any fraudulent act in relation to the

same.

Sect. 58. He may also remove an assignee who having removed from
the state unreasonably refuses or neglects to obey any lawful order for

calling meetings of the creditors, to settle his accounts, or otherwise

unreasonably refuses or neglects to discharge his duties ; and for any
other cause which in his judgment renders such removal necessary or

expedient.

Sect. 59. An assignee may with the consent of the judge resign his

trust and be discharged therefrom.

Sect. 60. Vacancies caused by death or otherwise in the ofiice of

assignee may be filled by appointment of the judge, or at his disci-etion

by an election of the creditors in the manner prescribed in section thirty-

eight at a regular meeting, or at a meeting called for the purpose, with
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such notice thereof in writing to all known creditors, and by such per- is3s,ig.3, §§ 2, ii.

son, as the judge shall direct.
i858, i4i, §§ 2, 3.

Sect. 61. The resignation or removal of an assignee shall in no way Assignee, effect

release him from performing all things requisite on his part for the ^V^of^"*'""'
proper closing up of his trust and the transmission thereof to his sue- is58, 141, §3.

cessors ; nor aifect the liability of the principal or surety on the bond
given by the assignee.

Sect. 62. When by death or otherwise the number of assignees is vesting of es-

reduced, the estate of the debtor not laAvfully disposed of shall vest in Icf, of"''
'''"*'

the remainino; assignee or assiOTees, and the persons selected to fill i>^-!f<, io3,§ 11.

vacancies, Avith the same powers and duties relative thereto as if they is5i^349^§2."

were originally chosen.

Sect. 63. Any former assignee, his executors, or administrators, upon formertoexe-

request, and at the expense of the estate, shall make and execute to the jmiVe'^to pats''

new assignee all deeds, conveyances, and assurances, and do all other orders tor iuifii-

lawful acts, requisite to enable him to recover and receive all the estate; &c.%f.
"*''^^'

and the judge may pass all orders which he deems expedient to secure j^r'?' 04a' |
o^-

the proper fulfilment of the duties of any former assignee, and the rights isss^ liiU*-

and interests of all persons interested in the estate.

Sect. 64. No person who has received any preference contrary to preferred

the provisions of the laws relating to insolvency, shall vote for or be
vo'^te'lor^ &c

* ***

eligible as assignee, but no title to property, real or personal, sold, trans- ineligibility

ferred, or conveyed, by an assignee, shall be afi:ected or impaired by fnies?
^^'^^^

reason of his ineligibility. i*so, 284, § .34.

Sect. 65. An assignee refusing or unreasonably neglecting to execute penalty on,

an instrument when lawfully required by the judge, or disobeying a law- i838"io3,^§*23!^*'"

ful order or decree of the judge in the premises, may be committed to

and detained in the jail of the county where he is found, or in which he
dwelt when he was appointed, until he obeys such order or decree, or is

released by the supreme judicial court or some justice thereof on a writ

oi habeas corpus.

EXAMINATION, &C,, OF DEBTOR.

Sect. 66. The debtor shall at all times before the granting of his Debtor to sub-

certificate, upon reasonable notice, attend and submit to an examination "0^*° examma-

on oath before the iudsce and the assisrnee upon all matters relatina; to is38, 103, §6.

the disposal of his estate ; to his trade and dealings with others, and his 5 kct! 292!

accounts concerning the same; to all debts due or claimed from him; 3 Gray, 115, 250.

and to all other matters concerning his estate, and the due settlement

thereof according to law ; which examination shall be in writing Avhen

so required by the judge, shall be signed by the debtor and filed with
the other proceedings.

Sect. 67. If the debtor is in jail in any suit or proceeding for or on examination

account of any debt or demand that is provable against his estate, at any prison?''
"^

time before the granting of his certificate and when his attendance is i«38, i63, § 9.

required before the court or the assignee, or at any meeting of his cred-

itors, the judge may, in his discretion, by warrant under his hand require

the jailer to produce the debtor for the purposes afoi-esaid, at a time and
place to be specified in the warrant.

Sect. 68. If the debtor by reason of imprisonment, sickness, or any when sick or

other cause deemed sufficient by the judge, is unable to attend before tc'nd.''^
*° ^*

the judge, or the assignee, or at any meeting of his creditors, the judge, i838, i63, §9.

or some person deputed by him for that purpose, and the assignee, or
some ])erson appointed by him, shall attend the debtor, in jail or else-

where, if he is within this state, in order to take his examination; and
the examination thus taken shall be of the same force and effect as if

the debtor had attended in person before the judge or assignee, or at the
meetings aforesaid, and had there undergone the same examination.

Sect. 69. If the debtor is without this state and unable to retuiTi when out of

50
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state without
wilful default.

1838, 163, § 9.

Debtor to do
acts necessary
to confirm the
assignment,
and enable as-
signee to re-

cover, &c.
183S, 163, § 5.

3 Met. 251.

proceeding's
against, for re-

fusing to exe-
cute instru-
ments or obey
decrees of
judge, &c.
183><, 163, § 23.

2 Met. 573.

and give his personal attendance at any of the times and for the pur-

poses specified in this chapter, and if it appears that such absence was
not caused by his wilful default, and as soon as may be after the re-

moval of such impediment he offers to attend and submit to an exami-

nation on oath before the judge and the assignee as herein provided, and
to do and perform all things required by this chapter for the purpose of

obtaining his certificate, he shall be entitled thereto in like manner as

if he had done the same things at the times respectively herein pre-

scribed.

Sect. 70. The debtor shall, at the expense of the estate, make and
execute such deeds and writings, and indorse such bills, notes, and other

negotiable pajjers, draw such checks and orders for moneys deposited in

banks or elsewhere, and do all such other lawful acts and things, as the

assignee at any time reasonably requires, and which may be necessary

or useful for confirming the assignment, and enabling the assignee to

demand, recover, and receive, all the estate and eSects so assigned,

especially any part thereof which is without this state.

Sect, 71. If the debtor refuses or unreasonably neglects to execute

an instrument when lawfully required pursuant to an order of the judge,

or disobeys any lawful order or decree, the judge shall issue his warrant

to any civil officer, commanding him to arrest and commit the debtor

to the jail in the county where he may be found, or where he dwelt at

the time of his insolvency; and he shall remain in close custody until

he obeys such order or decree, unless he is released by the supreme

judicial court or some justice thereof on a writ of habeas corpus.

Judge to ap-
point second
meeting.
Debtor may
amend schedule
of creditors.

1838, 163, § 7.

1859, 329, § 3.

3 Met. 213.

7 Met. 420, 431.

11 Gush. 161,

311, 447.

Form of oath.
See §84.

Upon failure to
call or hold
meeting, court
may order.
1854, 329, § 1.

If meeting lia-

ble to be defeat-
ed, register may
call on order of
judge.
1854, 329, § 2.

Third meeting.
Certificate of
discharge.

SECOND AND THIRD MEETINGS OATH AXD DISCHARGE.

Sect. 72. The judge shall appoint a second meeting of the creditors,

to be held at a court not more than three months after the date of the

warrant, regard being had to the distance at which the creditors reside.

The debtor shall then be allowed to amend and correct his schedule of

creditors, and shall take and subscribe an oath before the judge, which

shall be certified by him and filed in the case, in substance as follows :
—

' I do swear that the account of my creditors contained in the schedule made
and signed by me and now on file in court is in all respects just and true, according

to my best knowledge and belief. And I do further swear, that I have delivered to

, the messenger, all my estate, (excepting such parts thereof as are by law ex-

empted from attachment, and such as have been necessarilj' expended for the support

of myself and my family,) and all my books of account and papers relating to my said

estate, that were within my possession or power when the same were demanded of me
by the messenger ; that I have delivered to my assignee all such of my said estate,

books, and papers, as have since come to my possession ; r.nd that if any other estate,

effects, or other things, which shall or ought to be assigned and delivered to the as-

signee, shall hereafter come to my knowledge or possession, I will forthwith disclose

or deliver the same to him. And I do further swear, that there is not any part of my
estate or effects made over or disposed of in any manner for the future benefit of my-
self or my family, or in order to defraud my creditors."

Sect. 73. When a failure to call or hold a second or third meeting

within the time prescribed occurs, the court may, upon the petition of

an interested party, order such meeting with like effect as to the validity

of the proceedings as if the meeting had been duly held.

Sect. 74. Upon the death, resignation, or neglect, of the assignee,

or his absence from the county, whereby a meeting to be notified by
him is liable to be defeated, such meeting may be notified by the regis-

ter on the order of the judge, on petition of any interested party, with

notice at the discretion of the judge to the assignee if living, and with

the hke effect as if the meeting had been called and notified by the

assignee.

Sect. 75. The judge shall appoint a third meeting of the creditors

to be held within six months from the time of the appointment of the
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assignee; at which meeting or some meeting thereafter, if it appears i838, i63, §§ 7,

to the satisfaction of the judge that the debtor has made a full disclosure
{j;^^ j~g 03

and delivery of all his estate as herein required, and that he has in all is4s! 3(n^ §
9."

things conformed himself to the directions and requirements 01 the laws 4 cush." I29.

relating to insolvent debtors, the judge shall grant him a certificate, ll*^c^g^^ih
which shall state all fiduciary debts specially exempt from discharge, and
be in substance as follows :

—
Commonwealth of Massachusetts.

ss. Court of Insolvency.
To all people to whom these presents shall come, I, A. B., judge of the cotirt of Formofcer-

insolvency for said county of , send greeting. tificate of dis-

Whereas, it has been made to appear to me, that C. D., of B., in the said county of *^ ^^^^'

, merchant, whose estate has been assigned for the benefit of his creditors,
according to law, has made a full disclosure and delivery of all his estate, and that he
has in all things conformed himself to the requirements of law in that behalf made
and provided : I do accordingly certify that said C. D. is absolutely and wholly dis-

charged from all his debts which have been or shall be proved against his estate as-
signed as aforesaid, and from all debts which are provable against his estate, and which
are founded on any contract made by him within this state or to be performed within
the same, and made since the last day of July in the year eighteen hundred and thirty- •

eight, and from all debts which are provable as aforesaid, and which are founded on
any c:ontract made by him since that date, and due to any persons who were resident
within this commonwealth on the day of last, being the day of the first

publication of the notice of the warrant issued for the seizure of the estate of said C. D.

;

and from all demands against him for or on account of any goods or chattels wrong-
fully obtained, taken, or withheld, by him, according to the provisions of chapter one
hundred and eighteen of the General Statutes. And I do further certify that said C. D.
is by force of said chapter forever discharged and exempted from arrest or imprison-
ment in any suit, or upon any proceeding, for or on account of any debt or demand
whatever which might have been proved against his estate assigned as aforesaid.

Given under my hand and the seal of said court this day of , in the
year

Sect. 76. The debtor shall thereupon, except as provided in section Effect of dis-

seventy-nine, be absolutely and wholly discharged from debts proved
iJ^3^J^fe3 57

aeainst his estate: and fi'om all debts provable under this chapter, and 1844^ i-s' §
3'.

founded on any contract made by him subsequently to the last day of 21 i^'ick 172!'

July in the year eig^hteen hundred and thirty-eioht and while an inhab- 3 Met. 213... ...*^^ 4 Met 302
itant of this state, if made withm this state, to be performed within the e Met! 299!

same, or due to any person resident therein at the time of the first pub-
3i8^*3^>i^^|2o^'^'

lication of the notice of the issuing of the warrant ; and from all de- 421' 431!

mands for or on account of any goods or chattels wrongfully obtained, io2^*\V.^'
'^'

taken, or withheld, by him, as mentioned in section twenty-five, while ^o 5ie\ 332, 392,

such inhabitant. 12 Met'.'4-o.

5 Cush. 83, 86, 8 Cush. 375. 3 Gray, 252, 551. 12 Met. 470. 10 Cush. 523. l^^^'^h *j~X
484. 10 Cush. 4.3, 523. 5 Gray, 51, :Hl(i. 1 Cush. 4.30. 2 Gray, 43. on^T ,-ooo,
6 Cush. 225. 1 Gray, 305, 023. Coutracts out of 5 Cush. 83. 3 Gray, 551. ; Uu' oi, ' '

7 Cush. 15, 242, 2 Gray, 43, 111, state. 7 Cush. 15, 242, 5 Gray, 487, 539, ^J
>,"^,"- ^^l-

455, 592. 148. 10 Met. 594, 597. 455. 552. * '""S"- ""'^•

Sect. 77. If the debtor at the time of obtaining his certificate is in Debtor impris-

jail on any suit or proceeding for or on account of any claim provable
drs'ehan^ed^on''^

against his estate, he shall be discharged from such imprisonment upon certificate.

producing to the jailer his certificate granted pursuant to the provisions ' ' ' *
'

of this chapter.

Sect. 78. The debtor shall also be forever thereafter discharged and discharged

exempt from arrest or imijrisonment in any suit or upon any proceed- from arrest,

£• ^Ti T ii'i-iii &c., and prop-
ing tor or on account oi any debt or demand which might have been erty exempt

proved against his estate. And the property and estate of the debtor ment,"&c.*"
by him acquired subsequently to the time of the first publication of the i&38,i03, §7.

notice of the issuing of the warrant, shall not be subject to attachment, 7 Met. 257.

by trustee process or otherwise, in any suit to recover a debt which *^ ^i^*- ^^•

may have been so provable and due to any person or persons not resi-

dent in this state at the time of such first publication, or founded on
any contract existing at the time of said first publication and made or
to be performed out of the limits of this state.
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Debts from de-
falcation and
for necessaries
not discharj^ed.
183S, 163, §7.

1844, 178, § 3.

1848, 304, § 10.

10 Cusb. 43.

See Ch. 90, § 29.

Sureties, &c.,
1838, 163, § 7.

5 Cush. 614.

1 Gray, 623.

Discharge by
assent of cred-
itors.

1848, .304, § 9.

8 Cush. 109.

10 Cush. 43.

1 Gray, 023.

2 Gray, .519.

3 Gray, 254.

upon second
and third insol-
vency.
1844, 178, §§ 5, 6.

18.16, 257.

5 Cush. 83.

8 Cush. 104.

13 Gray, 203.

Creditors may
assent whose
claims are ap-
pealed, &c.
1852, 293.

3 Gray, 255.

Debtor failing

by accident,
&c., to take
oath, may be
discharged.
1858, 121.

Appeal from
decision of
judge on ques-
tio^i of dis-

cliarge.

1838, 163, §8.
1848, 304, § 11.

1859, 196.

Proceedings on
appeal.
1838, 163, § 8.

1859, 196.

Sect. 79. A debt created subsequently to the fifteenth day of April

in the year eighteen hundred aud forty-four by the debtor's defalcation

as a public officer, executor, administrator, guardian, receiver, trustee,

or assignee of an insolvent estate, shall not be discharged under this

chapter, but the dividend declared thereon shall be payment of so much
of said debt. A claim for necessaries furnished to the debtor or his

family shall not be so discharged unless the claim is proved against his

estate.

Sect. 80. A discharge shall not release or discharge any person
liable for the same debt as a partner, joint contractor, indorser, surety,

or otherwise, for or with the debtor.

Sect. 81. A discharge shall not be granted to a debtor whose assets

do not pay fifty per cent, of the claims proved against his estate, unless

the assent in writing of a majority in number and value of his creditors

who have proved their claims is filed in the case within six months after

the date of the assignment.

Sect. 82. A discharge shall not be granted to a debtor a second

time insolvent whose assets do not pay fifty per cent, of the claims

proved against his estate, unless the assent in writing of three-fourths in

value of his creditors who have proved their claims is filed in the case

within six months after the date of the assignment. No discharge shall

be o-ranted to a debtor a third time insolvent. But a debtor Avho has

paid all the debts owing by him at the tune of his previous insolvency,

or who has been voluntarily released therefrom by his creditors, shall be
entitled to a discharge in the same manner and with the same efiect as

if he had not been previously insolvent.

Sect. 83. A creditor may assent to the debtor's discharge under the

two preceding sections, notwithstanding an appeal from the allowance

of his claim is pending, and such assent shall be valid if the claim is

finally allowed.

Sect. 8-1. When a discharge is reftised a debtor for the sole reason

that the assent of the requisite majority of his creditors has not been
seasonably obtained or filed, or for the reason that he has not taken

the oath required by section seventy-two, the judge, upon the applica-

tion of the debtor made within twelve months after the date of the

assignment and with the written assent of three-fourths in number and
value of the creditors who have proved their claims, may grant his dis-

charge if he satisfies the judge on a hearing had after public notice of

said application that the failure to obtain or file the assent was occa-

sioned by accident or mistake, and by no fault of his own ; or that the

omission to take the oath was owing to his inability by reason of sick-

ness to attend and take the same ; and if he is present and takes the

oath and abides and performs all lawful orders of the court.

Sect. 85. Either the debtor or the assignee may within ten days

after the decision of the judge upon the question of granting tlie cer-

tificate of discharge, and not after, upon giving notice to the register to

be entered with the record of proceedings, apjieal from such decision to

the terra of the superior court which shall be first held within and for

the county next after the expiration of fourteen days from the time of

claiming the appeal. But if the a]i])ellant in writing waives his appeal

before the entry thereof in the superior com-t, proceedings may be had
in the court of insolvency, as if no appeal had been taken.

Sect. 86. The appeal may be heard and determined by the superior

court or any justice thereof; and the assignee or any creditor may ap-

pear and object to the allowance of the certificate. If after a full hear-

ing of the parties it appears to the satisfaction of the court that the

debtor has made a full disclosure and delivery of all his estate as herein

required, and that he has in all things conformed himself to the directions

of this chapter, ihe court shall cause a certificate thereof in substance
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like that prescribed in section seventy-five, to be made under the seal of

the court, signed by the clerk, and delivered to the debtor.

MATTERS AVOIDIJ^G DISCHARGE.

Sect. 87. A discharge shall not be granted, or valid, if the debtor Discharge for-

has wilfully sworn falsely as to any material fact in the course of the ,^edings m"^*^

proceedings, or if he has fraudulently concealed any part of his estate, fraud of cred-

or effects, or any books or writings relating thereto ; or if, being insol- i838,"i63, §§ lo.

vent and having reasonable and sufficient cause to believe himself so, J^'J^^'lg'
he has, within one year next before the fihng of a petition by or against 184^! 304^ § 9]

him, paid or secured, either directly or indirectly, in whole or in part,
Igss,'

54^'
*
^^'

any boiTowed money, or preexisting debt, or any liability of liis or 3 Met. 213.

for him; or if, within six months before the filing the petition by or 420.
' ' *

against him, he has pi'ocured his lands, goods, money, or chattels to o cusii^48o*^'
be attached, sequestered, or seized on execution ; or it^ subsequently to 7 Cush. 130, 146.

the sixth day of July eigliteen hundred and fifty-six, he has destroyed, SgCush. 103, 377,

altered, mutilated, or falsified any of his books, documents, papers, 10 Cush. 545.

writings, or securities, or has made or been privy to the making of any who^may con-

false or fraudulent entry in any book of account or other document i'"!*^^ ^^^

with intent to defraud his creditors ; or has removed himself, or re- is^Mct. 62!

moved or caused to be removed any part of his property, from the state, g Q^l^y] fl;.'

with intent to defraud his creditors; or has made any fraudulent pay- See §90.

ment, gift, transfer, conveyance, or assignment of any part of his prop-

erty, or spent any part thereof in gaming ; or if, having knowledge
that any person has proved a false debt against his estate, he has not

disclosed the same to his assignee within one month after such knowl-

edge ; or if, being a merchant or tradesman, he has not subsequently

to said date kept proper books of account. And the discharge shall

be null and void, if the debtor, or any person in his behalf, shall have
procured the assent of any creditor thereto by any pecuniary consid-

eration.

Sect. 88. If any person, in contemplation of becoming insolvent Fraudulent pre-

and of obtaining a discharge in insolvency, makes any payment, pledge, discharge.^
"^^ *

assignment, transfer, or conveyance of any part of his property, directly JSf'iS'ss^'
or indirectly, absolutely or conditionally, for the purpose of preferring isse' 284' § Vs.

any creditor or person having a claim against him, or who is or may be |J?®*" '^^' '^''

under any liability for him, or for the purpose of preventing the prop- 7 c'ush. 146.

erty from coming to the hands of his assignee in insolvency, or of being ^'''^S^-

distributed under the laws relating to insolvency in satisfaction of his

debts, except as provided in section ninety, he shall not be entitled

to a discharge, and any discharge received by him shall be void and of

no efiect.

PREFEREJfCES.

Sect. 89. If any person, being insolvent or in contemplation of insol- Fraudulent
jf^j f {^.. iH

vency, within six months before the filing of the petition by or against ac'!^™'^"

him, with a view to give a preference to any creditor or person having j^f J24'|3°'
a claim against him, or who is under any liability for him, procures any isse' 284^ §§ 25,

part of his property to be attached, sequestered, or seized on execution,
4'^ji7t^

^7*'
^^'

or makes any payment, pledge, assignment, transfer, or conveyance of 5 Met. 49.

any part of his property, either directly or indirectly, absolutely or § ^l^[ 377^ ^^e.

conditionally, the person receiving such payment, pledge, assignment, jJ^j*^ ^6^*434
transfer, or conveyance, or to be benefited thereby, having reasonable I'cush". 170.

cause to believe such person is insolvent or in contemplation of insol-
3 cush ira!

*^°'

vency, and that such payment, pledge, assignment, or conveyance is 7 Cush! i.3(i, isi.

made in fraud of the laws relating to insolvency, the same shall be s^^i-ay'^Mlf'sos.

void; and the assignees may recover the propertv, or the value of it, ^^'''^'''l^i'o,.ft,l • • •, 1 1 'f, 1 (1 Grav, 100, 324.om the person so receivmg it or so to be benefited. SeefM.
50* 75
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Preceding' sec-

tions not to ap-
ply to necessa-
ries.

1850, 284, § 25.

See Ch. 'JO, § 29.

Sales, &e., to
prevent prop-
erty from com-
ing to assignee,
(fee, void.
185(i, 284, § 27.

8 Met. 62,Cr, 377.

7 Gush. 140.

13 Gray, 18.

Sect. 90. The provisions of the three preceding sections shall not
apply to any payment of money, or transfer of property in payment,
not exceeding twenty-five dollars in amount, upon a debt contracted
for necessaries furnished to the debtor or his family.

Sect. 91. If any person, being insolvent or in contemplation of

insolvency, within six months before the filing of the petition by or

against him, makes any sale, assignment, transfer, or other conveyance
of any description, of any part of his property, to any person who then
has reasonable cause to believe such person insolvent or in contempla-
tion of insolvency, and that such sale, assignment, transfer, or other

conveyance is made with a view to prevent the projDerty from coming
to his assignee in insolvency, or to prevent the same from being dis-

tributed under the laws relating to insolvency, or to defeat the object

of, or in any way impair, hinder, impede, or delay the operation and
efiect of, or to evade, any of said provisions, the sale, assignment, trans-

fer, or conveyance shall be void, and the assignee may recover the

propc'ty or the value thereof as assets of the insolvency. And if such
sale, assignment, transfer, or conveyance is not made in the usual and
ordinary course of business of the debtor, that fact shall he pri?na facie
evidence of such cause of belief.

Allowance to
debtor.
1838, 103, §§ 0,

1

6 Cush. loy.

See § 111.

iu case of
death.
1838, 163, § 5.

Surplus to be
returned to
debtor.
1838, 103, § 13.

6 Met 203.

ALLOWANCE AND SURPLUS.

Sect. 92. The debtor shall receive from the assignee one dollar a
day for his attendance on the judge or the assignee when required

under section sixty-six. He shall also be allowed out of his estate, for

the necessary support of himself and his family, such sum, not exceed-
ing the rate of three dollars per week for each member of his family,

and for such time, not exceeding two months, as the judge may order.

And every debtor who is discharged shall be allowed five per cent, on
the net produce of all his estate received by the assignee, if such net
produce, after such allowance, is sufiicient to pay the creditors entitled

to a dividend the amount of fifty per cent, on their debts ; but the
allowance shall not exceed in the whole the sum of five hundred
dollars.

Sect. 93. If an allowance to the debtor on the net produce of his

estate becomes due and is not paid to him in his lifetime, it shall be paid to

his executors or administrators, and disposed of and distributed in like

manner as any other property of which he may be possessed at the time
of his decease.

Sect. 94. If after the payment of all debts proved any surplus

remains in the hands of the assignee, it shall be paid or re-conveyed to,

or re-vest in, the debtor or his legal representatives.

on oath if re-

quired.
Judge to order
dividend.
1838, 103, § 12.

10 Cusli. 173,

4y8.

Preferred
claims.
1838, 103, §§ 12,

24.

1841,124, §6.
mw, 218.

1858, 119, §§1,2.
11 Met. 234.

2 Cush. 173, 371.

accounts and dividends.

Sect. 95. At the third meeting the assignee shall exhibit to the
judge and creditors present, fair and just accounts of all his receipts and
payments touching the estate, and shall, if required by the judge, be
examined on oath as to the truth of such accounts. The judge shall

thereupon order a dividend of the estate and eifects, or of such part

thereof as he deems fit, among such of the creditors as have proved their

claims, in proportion to their respective debts.

Sect. 96. In the order for a dividend under the preceding section

the following claims shall be entitled to priority or preference, and to

be first paid in full in their order

:

First. All debts due to the United States, and all debts due to and
taxes assessed by this state:

Second. Wages due to any operative to an amount not exceeding
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fifty dollars for labor performed within one year next preceding the first 3 Cush. 342.

publication of the notice of insolvency, or for labor for the recovery of
payment for which a suit commenced within one year after the perform-

ance thereof is pending, or has terminated within one year from said

first ])ublication :

Third. All debts due to physicians for medical attendance on the

debtor or his family, rendered within six months prior to the institu-

tion of proceedings in insolvency, to an amount not exceeding fifty

dollars

:

Fourth. All debts due to any persons who by the laws of the

United States, or of this state, are or may be entitled to a priority or

preference in like manner as if this chapter had not been enacted :

Fifth. Legal fees, costs, and expenses, of suit, and for the custody

of the property proved as preferred under section one hundred and
twenty-seven.

Sect. 97. . If at the time of ordering tlie dividend it appears probable Reservation for

that there are just claims against the estate w^hich by reason of the dis-
j'/^^rT*

*^'"'^*^"

tant residence of the creditor or for other sufficient reason have not i83s, ig3, § 12.

been proved, the judge shall in ordering the dividend leave in the hands ^*^ '
^^'

of the assignee a sum sufficient to pay every such absent creditor a pro-

portion equal to what shall be then paid to the other creditors, which
sum shall remain thus unappropriated in the hands of the assignee

until the final dividend is declared, or until the judge orders its dis-

tribution.

Sect. 98. The assignee shall, at such time as the judge directs within Second divi-

eighteen months after the appointment of the assignee, make a second ATsiinees' ac-

dividend of the estate, if the same was not wholly distributed upon the ^°""*^:„

first dividend, and shall give notice of a meeting of all the creditors of 7 iiet. 348.

the debtor for that purpose. At such meeting the accounts of the
^n^^f^i^^ff,]

assignee shall be produced and examined as provided in section ninety- •'^' ^''-' '^^"

five, and settled by the judge ; and any balance appearing to be in the

hands of the assignee, shall, by order of the judge, be divided among all

the creditors who have proved their debts, in proportion thereto.

Sect. 99. If at any time before the final dividend thei-e remain in Outstanding

the hands of the assignee any outstanding debts or other property due
bo's^oki*''''"*^

or belonging to the estate which cannot in the opinion of the judge be isss, 103, § 13.

collected and received by the assignee without unreasonable or inconven-

ient delay, the assignee may, under the direction of the judge, sell and
assign such debts or other proj^erty in such manner as the court shall

order.

Sec:t. 100. Suits upon claims sold by assignees shall be brought in Suits on claims

the name of the purchasers. The fact of sale and of purchase by the giVne^s.*^'

plaintiff shall be set forth in the writ, and the defendant may avail him- Costs.

self of any matter of defence of which he could have availed himself in i2''cus"h.' 282.

a suit upon the claim by the assignee. Costs in such suits shall be
recovered by or against the plaintiff, and the assignee shall not be liable

therefor.

Sect. 101. Such second dividend shall be final unless a suit relating Further divi-

to the estate is then depending, or part of the estate is outstanding, or g^y*'^"®*^*^®"

unless some other estate or effects of the debtor afterwards come to the isss. i63, § 13.

hands of the assignee ; in which cases another dividend shall be made
by order of the judge. Further dividends shall be made in like man-
ner as often as occasion requires.

Sect. 102. No creditor whose debt is proved at the time of the Former divi-

second or any subsequent dividend shall disturb any prior dividend, but cUsturijed.

he shall be paid so far only as the funds remaining unapprojoriated in la^p\^^%yP'
the hands of the assignee are sufficient therefor.
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Applications
by creditors.

1838, 103, § 19.

1844, 178, §§ 9,

12, 13.

1851, 189, § 2.

1850, 284, §§ 25,

29.

2 Met. 573.

4 Met. 392, 504.

6 Met. 518,521.

9 Met. 292, 459.

11 Met. 233.

1 Cush. 449.

4 Cush. 121.

5 Cush. 469.

8 Cush. 101.

4 Gray, 550.

5 Gray, 144.

6 Gray, 329.

APPLICATIONS BY CREDITORS.

Sect. 103. If any person arrested on mesne process in a civil action

for the sum of one hundred dollars or upwards, founded upon a demand
in its nature provable against the estate of an insolvent debtor, has not

given bail therein on or before the return day of such process ; or has been
actually imprisoned for more than thirty days, in any civil action founded

on such contract, for the sum of one hundred dollars or upwards ; or if

any person whose goods or estate are attached on mesne process in any
civil action founded on such contract, for the sum of one hundred dol-

lars or upwards, has not within seven days from the return day of such

process dissolved the attachment in the manner provided in chapter one

hundred and twenty-three ; or if any person has removed himself or

any part of his property from the state, with intent to defraud his cred-

itors ; or has concealed himself to avoid arrest, or any part of his prop-

erty to prevent its being attached, or taken on a legal process ; or pro-

cured himself or his property to be arrested, attached, or taken, on any
legal process ; or made any fraudulent payment, conveyance, or transfer,

of any part of his property ; any of his creditors whose claims provable

against his estate amount to the sum of one hundred dollars, may, within

ninety days thereafter, apply by petition to the judge for the county in

which the debtor resides, or, in case the debtor has ceased to reside in

this state within one year next before the commencement of proceedings

against him, in the county in which he last had his residence, setting

forth the facts and the nature of such claims, verified by oath, and pray-

ing that his estate may be seized and distributed according to the pro-

visions of this chapter.

Sect. 104. The judge, after notice of the petition given to the debtor

by a copy thereof served upon him personally or left at his last and
usual place of abode, and a hearing before him of the petitioner and
debtor, or a default by the debtor to appear in pursuance of said notice,

if the facts set forth in the petition appear to be true, shall forthwith

issue his warrant to take possession of the estate of the debtor. The
warrant shall be directed, and the property of the debtor shall be there-

on taken and distributed, in the same manner and with similar jjroceed-

ings to those herein provided for the taking possession and distribution

of the property of a debtor upon his own petition.

Sect. 105. When a person by accident or mistake has failed to dis-

solve an attachment within the time required by section one hundred
and three, he may forthwith apply by petition to the judge before whom
proceedings against him are pending, for a stay of the proceedings, and
after such notice to the petitioning creditor as the judge orders, or with-

out notice if the urgency of the case does not allow notice to be given,

the proceedings may be stayed by an order of the judge until a hearing

;

and if upon the hearing he proves to the satisfaction of the judge that

he is in fact solvent, or that for any other cause the proceedings ought

to be stayed, the judge shall order the proceedings to be stayed and finally

suppressed.

CONCEALMENT OF PROPERTY, &C.

Debtor to be Sect. 106. If a debtor after notice of the filing of a petition by or

oflSsdemeanor '^g^inst him secrctes or conceals any property belonging to his estate,

in certain cases, or any books, deeds, documents, or writings, relating thereto, or re-
1856, 284, § 30. j^Qy^^g qj. causcs to be removed the same or any part thereof out of the

state, or otherwise disposes of any part thereof, with a view to prevent

it from coming to the possession of the messenger or assignee, or to

hinder, impede, or delay either of them in recovering or receiving the

same ; or makes any payment, gift, sale, assignment, or conveyance of

any property belonging to his estate ; or spends any part thereof in

Warrant to is-

sue. Proceed-
ing's thereon.
1838, 163, § 19.

6 Met. 518.

9 Met. 459.

4 Gush. 121.

If attachment is

not dissolved
tlirough acci-

dent or mis-
take, proceed-
ings may be
stayed.
1851, 189, § 3.
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gaming or otherwise, except such parts as may reasonably be expended
for the support of himself and his family, not exceeding the amount
allowable by law ; he shall be punished by imprisonment in the state

prison not exceeding five yeai's, or in the jail not exceeding two years.

Sect. 107. A judge before whom proceedings are pending in rela- Propccdings

tion to the estate of a debtor may, upon the complaint under oath of h^u,'('hiieut[y°*^^

any person interested therein, against any one suspected of having conceaiiuj,', &c.,

fraudulently received, concealed, embezzled, or conveyed away, any i"4(;ri'oC'§ i!'

money, goods, eifects, or other estate, of the debtor, cite the suspected * '^^s^- 4^8.

person to appear before him and be examined on oath upon the matter

of the complaint. If the person cited refuses to appear and submit to

such examination or to answer such interrogatories as are lawfully pro-

pounded to him, the judge may commit him to the jail of the county,

there to remain in close custody until he submits to the order of the

court. All such interrogatories and answers shall be in writing, signed

by the party examined, and filed in court.

PARTXEESniPS.

Sect. 108. When two or more persons who are partners become in case of

insolvent, a warrant may be issued as provided in this chajtter, by the i^^v^"";|" c oj

judge in whose county either of the partners resides, upon the petition isao', 2^4, §37.

of one or more of the partners, (reasonable notice being first given by st' p'ick! 450.'

the iuds-e to the other partners, if within the state, to show cause why i Jiet. 397, 537.•/^ 1 ' ;, ,•'5 Met 50'^ 5s2
its prayer should not be granted,) or upon the petition of any creditor i^Met. i~'

of the partners; upon which warrant all the joint stock and property of
4 rJI^h' f)9^]2''

the company and the separate estate of each of the partners shall be 5 Cusii. 2^4, 6J3.

taken, except such parts as may be by law exempt from attachment; y cusiiissl'.^'^*

and all the creditors of the company, and the separate creditors of each 'P.C"**^- -^^s,^

partner, may prove their respective debts. 3 Gray, 2;i9,'542.'

Sect. 109. The assignee shall be chosen by the creditors of the com- gm^' 3-^9'
^^"

pany; and shall keep separate accounts of the joint stock, or property choice'ofas-

of the company, and of the separate estate of each member thereof; pipicp and ad-

and after deducting out of the whole amount received by him the total joint and sepa-

expenses and disbursements paid, the net proceeds of the joint stock amUebt^s'^'^^
shall be appropriated to pay the creditors of the company, and the net ikw, 103, § 21.

proceeds of the separate estate of each partner shall be appropriated to 5*0 Cush.^lls,

pay his separate creditors. If there is any balance of the separate estate s'J^-

of a partner after the payment of his separate debts, it shall be added 5 Gray' 5r4'.

to the joint stock for the payment of the joint creditors. If there is a ^'^ Gmy, 115.

balance of the joint stock after the payment of the joint debts, it shall

be divided and appropriated to and among the separate estates of the
several partners according to their respective rights and interests there-

in, and as it would have been if the partnership had been dissolved

without insolvency; and the sum so appropriated to the separate estate

of each partner shall be applied to the payment of his separate debts.

Sect. 110. The provisions of the two preceding sections shall ajiply Provision in

to limited partnerships formed under chajjter fifty-five, or under cha})ter
partneVshipB''^

thirty-four of the Revised Statutes, when such partnerships become in- is38, i63, §22'.

solvent ; but the separate estates and separate debts of the special part-

ners shall not be subject to the proceedings against the partnership.

Sect. 111. In all proceedings against ]iartners each shall be entitled Separateaiiow-

to allowance as herein before provided for the maintenance of himself partn"/'"**
and his fiunily; and the allowance on the net pi-oduce of the estates as i*^:>s 103, §21.

})rovided in section ninety-two, shall be computed on the joint estate, ^ ^^^^' ^^'

and also on each of the separate estates, as if there had been a separate
warrant against each ; but neither of the partners shall receive in the
whole more than five hundred dollars.

Sect. 112, The certificate of discharge shall be granted or refused certificate of
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discharge to to eacli partner as it would or ought to be if the proceedings had been

1838, 163,*^ §21'. against liim alone. In all other respects the proceedings against
partners shall be conducted in the same manner as against a single

person.

INSOLVENT CORPORATIONS.

Corporations Sect. 113. Any corporation created by authority of this state, ex-

^1;horized'offl-^ cept railroad and banking corporations, may apply by petition signed
cer. by an officer duly authorized by a vote of a majority of the corporators

13 Met sol ' " present and voting at a legal meeting called for the purpose, to the
3 Gray, 531. judge for the county where the corporation has its principal place of

business, setting forth its inability to pay its debts and its willingness

to assign all its estate and eifects for the benefit of its creditors, and
praying that such proceedings may be had in the premises as are here-

inafter provided. The judge shall thereupon forthwith issue a warrant,

as in the case of an application by a debtor under section seventeen,

but requiring the notice given by the messenger to state further that

the making of any contract by the corporation is forbidden by law.
Proceedings Sect. 114. Thereupon like proceedings shall be had, with hke pow-

s^ainrtaVer"^^ S'*^) dutics, and privileges, of the judge, register, messenger, assignee,

1851 327
^^^*^ creditors, as are herein before provided upon the petition of a

' ' debtor, except as hereinafter mentioned.
Claims before Sect. 115. Claims on account of bills of exchange, indorsements,

PTOvabie!^"*^ money due on bottomry or respondentia bonds, paid upon indorse-
1851, 32?, § 3. ments, or as surety, may be proved against an insolvent corporation be-

fore the making of the last dividend, in like manner as against the

estate of an insolvent debtor before the making of the first dividend.
Schedules. Du- Sect. 116. The schedules to be furnished shall be prepared and fur-

ce^rs.
"' ** ° " nished by the treasurer or other financial officer of the corporation,

1851, 327, §§ 6, with such assistancc as he requires from the other officers; and all the

provisions of this chapter which apply to the debtor or set forth his

duties in regard to executing papers, submitting to examinations, dis-

closing, making over, secreting, concealing, conveying, assigning, or pay-

ing away, his money or property, shall in like manner, and with like

force, effiict, and penalties, apply to each and every officer of the cor-

poration, in relation to the same matters concerning the corporation,

and the money and property thereof And said officers shall at the

second meeting severally make and subscribe an oath in substance as

follows :
—

Oath. I, , (president, &c., or treasurer, &c.,) do swear that I verily believe the ac-

count of the creditors of the corporation, contained in the schedule si^jned by A. B.,

and now on iile in court, is in all respects just and true ; that I do verily believe that

all the property and estate of said corijoration, and all its books of account and papers,

have been delivered to the messenger or the assignee ; and that if any goods or estate

not so delivered, hereafter come to my knowledge, I will faithfully and diligently ap-

prise the assignee thereof. And I do further swear that, to the best and utmost of my
knowledge, information, and belief, there is no part of the estate or effects of said cor-

poration made over or di -posed of in any manner in fraud of the laws relating to in-

solvency or of the creditors of said corporation.

Franchise of Sect. 117. In the case of a turnpike, canal, bridge, or other corpora-

thorfzed to\ake
^^^^ authorized by law to take toll, the assignment to the assignee shall

toll, maybe empower him to sell and convey the franchise of the corporation, and

1851,' 327, § G. ^"y ^"*^ ^1^ property and rights connected with the exercise thereof,' to

such jiersons as become the purchasers of the same ; and by virtue of

such sale and conveyance such purchasers and their associates shall be
deemed to be so far the owners of all such franchises, that they may
have such corporation organized anew by themselves as its sole mem-
bers, in the manner provided in section three of chapter sixty-eight, and
the provisions of law applicable to such corporation. When the corpo-

ration has been thus organized anew, it shall be deemed to be lawfully
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possessed, as of its own property, of all the franchises to snch corpora-

tion previously granted, and of all the property and rights so sold and
conveyed with such franchises ; and such purchasers, their associates,

successors, and assigns, shall be the only members of the corporation.

When such corporation is so organized anew, it shall not be liable to

any suit at law or in equity, founded on any contract (performable
within this state or made with any citizen thereof) which existed prior

to such organization, nor for any claim provable under this chapter.

Sect. 118. When an assignee proceeds to sell the franchises of a Propertymay

corporation under the preceding section, he shall, if the judge has so ghares^and pur-
ordered, expose the property, estate, or assets, of the corporation, for chasers organ-

sale in shares, in number equal to the whole number of shares of the issi; 327, § 27.

capital stock of the corporation, and such shares may thereupon be sold

separately, and the purchasers thereof may organize anew in the man-
ner in said section pro\'ided.

Sect. 119. All claims against any turnpike, canal, or other corpora- Land damages

tion authorized to take land or mateiials, for damages for taking land ^{^[^p*^
or materials, or laying out such road, canal, or turnpike, shall be pre- issi, 327, § 19.

ferred debts, next after debts due to the United States and to the com-
monwealth.

Sect. 120. All payments, conveyances, and assignments, made fraud- void prefer-

ulent and void by sections eighty-nine and ninety-one, when made by a f^f^,^ §9
debtor, shall in like manner, to the like extent, and with like remedies,
be fraudulent and void when made by a corporation which is subject to

the provisions of this chapter.

Sect. 121. An allowance or discharge shall not be granted to any No discharge,

corporation, or to any person as officer or member thereof. Hon *&c°'^^°'^*
Sect. 122. If a coi-poration whose goods or estate are attached on Proceedings

mesne process in a civil action founded on a contract for the sum of one against a cor-

hundred dollars or upwards, which is in its nature provable under this 1801,327,' §17.

chapter, does not within fourteen days from the return day of the writ,
i^**'' ^^i, § 25.

if the tenn of the court to which the process is returnable so long con-
tinues, or on or before the last day of the term if the same sooner ends,
dissolve the attachment in the manner provided in chapter one hundred
and twenty-three ; or if a corporation makes any fraudulent payment,
conveyance, or transfer, of its property or any part thereof; any of its

creditors Avhose claims provable against its estate under this chapter
amount to the sum of one hundred dollars, may apply by petition, stat-

ing the facts and the nature of said claim or claims, verified by oath, to
the judge in the county in which the corporation is established, praying
that its estate may be seized and distributed according to law; and
thereupon, after notice of the presentment of the petition given to the
coi*poration by a copy thereof served on its president, treasurer, or clerk,

thirty days at least before the return day of the notice, and a hearing
of the petitioners and corporation, or after default of the corporation to
appear at the time and place in the notice appointed, if the facts set

forth in the petition appear to be true, the judge shall forthwith issue
his warrant to take possession of the estate of the corporation ; and such
further proceedings shall be had thereon as upon a warrant issuing upon
the petition of a corporation under section one hundred and thirteen.

Sect. 123. If a mortgage is foreclosed pending proceedings under Redemption of
the ten preceding sections and before the appointment of an assignee, ™?r*§?F?-
J.1

•
1 • . 1 -, i*^^ . V,.' I80I, d2t, §20.

the assignee when appointed may redeem the same at any time withm
sixty days after his appointment, with similar remedies to those pro-
vided by law for the redemption of mortgages before foreclosure.

Sect. 124. Nothing in the preceding sections shall give validity to Mortgages not

or aflfect any mortgage made by a coi-poration for any purpose whatever,
f^^f^ga^ §36
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Fees for war-
rant, &c.
1856, 284, § 24.

Register to re-

ceive and ac-

count for fees.

1856, 284, § 24.

Costs when at-

tachments are
dissolved.
1841, 124, §6.
11 Met. 233.

2 Cush. 173.

3 Cush. .342.

See § 96.

award of.

1&56, 284, § .38.

1859, 196.

execution
may issue for.

1856, 284, § 39.

FEES AND COSTS.

Sect. 125. In each case there shall be allowed and paid the follow-

ing- fees, and none other, viz. :
—

For issuing the warrant, five dollars :

For each day on which a meeting is held, seven dollars

:

For each order for a dividend, five dollars.

Such fees shall have priority of payment over all other claims out of

the estate, and before a warrant issues the petitioner shall de])osit with

the register, or with the judge to be delivered to the register, forty dol-

lars, as security for the payment thereof; and if there are not sufficient

assets for the payment of the fees, the person upon whose petition the

warrant is issued shall pay the same, and the court may issue an execu-

tion against him to compel payment to the register.

Before any dividend is ordered, the assignee shall pay out of the

estate to the messenger the following fees and no more:—
First. For service of the warrant, two dollars :

Second. For all necessary travel, at the rate of four cents a mile

:

Third. For each written notice to creditors named in the schedule,

ten cents

:

Fourtli. For custody of property, publication of notices, and other

services, his actual expenses, upon returning the same in specific items,

and making oath that they have been actually incurred and j^aid by
him, and are just and reasonable :

For cause shown and upon hearing thereon, such further allowance

may be made as the court in its discretion may determine.

Sect. 126. The register shall receive all fees, and account for and
pay over the same to the treasurer of the commonwealtli quarter-yearly,

on the first Mondays of January, April, July, and October.

Sect. 127. When an attachment on mesne process has been made
and is not dissolved before commencement of proceedings in insolvency,

if the claim upon which the suit was commenced is proved against the

estate of the debtor, the plaintiff may also prove the legal fees, costs,

and expenses, of the suit and of the custody of the property, and the

amount thereof shall be a privileged debt.

Sect. 128. In all matters of insolvency contested before a court of

insolvency, the superior court, or in the supreme judicial court, said

courts may in their discretion award costs to either party to be paid by
the other, or to either or both parties to be paid out of the estate which
is the sul)iect in controversy, as justice and equity may require.

Sect. 129. When costs are awarded to be paid by one party to the

other, said courts respectively may issue execution therefor.

vacating PROCEEDrNGS.

Proceedings Sect. 130. When a creditor who has proved his debt petitions the

1848 swTir*^' J^^*^o6 ^^ vacate the proceedings in a case, the judge may order the pro-

3 Gray, 531.
' cecdiugs to be Stayed, and after due notice to all persons interested in

6 Gray, 243. ^|^g estate and a hearing of the matter, if no objection is made by the

debtor or any such creditor, pass an order vacating all proceedings

therein.

RETURNS.

Judges to make Sect. 131. Each judge shall on or before the tenth day of each month

turnsTo b?re- niake a return to the secretary of the commonwealth of the name, resi-

corded and open dence, and occupation, of each person by or against whom as an insol-

i846,°f68r§3°° vent debtor, and of the name of each corporation, the kind of business
1851, 327, §24. {qy which it was created, the place or places where its business was prin-

cipally done, by or against which, as an insolvent corporation, a petition
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has been filed in his court during the next preceding month, with the
dates of such petitions. The secretary shall enter such returns, conven-
iently for reference, in a book which shall be open to the inspection of
the public.

CASES BEFORE COMMISSIONERS, &C.

Sect. 132. Nothing in this chapter shall affect the jurisdiction of a Jurisdiction of

commissioner of insolvency or master in chancery in any case pending &e™"n*'cases^'"^'

before him at the time of its enactment: but such iurisdiction shall con- pending,

tmue in full with the same fees of such commissioners, masters, and ? Met.Wo!
'^'

their clerks, as heretofore established.

Sect. 133. If a commissioner of insolvency or master in chancery Removal of

before whom proceedings upon any case in insolvency mentioned in the death"!™ of
preceding section are pending, dies, is removed from the charge of the commissioner,

case, or for any cause is unable to perform the duties required of him, fsw, i78, §15.

the case and all pai)ers connected therewith shall be transferred to the j^^*' :^^.-

court of insolvency for the county in which the case is pending. The isooi^siiss.

court shall thei-eupon have jurisdiction of the case and proceed therein
as if it had been originally commenced in said court.

Sect. 134. Upon the closing of proceedings in a case pending before Papers, &c., to

a commissioner of insolvency or master in chancery, all papers and rec- probiite office'"

ords relating thereto shall be returned to and deposited in the office of i838,'i().5, § h
'

the register of probate and insolvency for the county.
^"^"^ '^ ^"^1856,2&4, §40.

CHAPTER 119.

OF JUDGES AND REGISTERS OF PROBATE AND INSOLVENCY.

JUDGES.
Section

1. Appointment of judges of probate and in-

solvency.

2. Oath ofjudge.

3. Judges may interchange, &c.
4. case of absence, interest, vacancy, &c.
5. Register to certify, &c. Bonds, &c.
6. Judges not to be counsel or attorney in

certain cases.

REGISTERS.

7. Registers' oaths.

8. Bonds of.

9. Register not to be of counsel, nor to receive
fees in certain cases.

Section
10. Register to have custody of books, &c., be-

longing to probate office, &c.

11. Assistant registers for Suffolk, Middlesex,
Worcester, Essex, and Norfolk.

12. duties of.

13. Vacancy, how filled.

14. Temporary register, when appointed.

15. oath, &c., of.

salaries and fees.

16. Salaries of judges, registers, and assistant

registers.

17. Compensation of temporary register.

18. Judges, &c., not to receive fees.

JUDGES.

Sectiox 1. The judges of probate and insolvency shall continue to Appointment,
hold their offices according to the tenor of their commissions, and as arTy*'ch

3^^'

vacancies occur they shall be filled in the manner provided by the con- art! 1. '

'

stitution, so that there shall be one judge in each county. ^^^' ^^' ^ ^•

Sect. 2. Each judge, before entering upon the duties of his office, oath ofjudge.
in addition to the oaths prescribed by the constitution, shall take and aTf'^Amend
subscribe an oath that he will faithfully discharge said duties, and that const', art. 6.

he will not during his continuance in office directly or indirectly be fsaJ'-fiS'.
interested in or benefited by the fees or emoluments arising from any 1858^ 93,

'§§ 2, 3.

suit or matter pending in either of the courts of which he is judge;
which oath shall be filed in the probate office.

51 76
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\\^

Judg'es may in-

terchange, &c..

lt<5i>, 110.

iu case of ab-
sence, interest,

vacancy, &c.
K. S. 83, § 15.

1851,253.
]85(), -zm.

1856, 384, § 5.

5 Pick. 483.

9 Pick. 287.

21 Pick. 101

22 Pick. 507
11 Met. 3v»0.

3 Cusli. 352.

7 Gray, 391.

Keg-iater to cer-

tify, &c.
Bonds, &c.
1859, 110, § 3.

Judg:es not to
be counsel or
attorney in cer-
tdn cases.
K. S. 83, § 26.

1856, 284, § 16.

1858, 93, §§2, 3.

Sect. 3. The judges may interchange services or perform each
other's duties when they find it necessary or conAenient.

Sect. 4. If a judge is a party, or interested to the amount claimed
of one hundred dollars exclusive of interest, in any case arising in his

county, or is absent or unable to perform his duties, and no judge acts

for him under the provisions of the preceding section, or if there is a
vacancy in the office in any county, the duties shall be performed in

the same county by the judge of any other county designated by the
register from time to time as necessity or convenience may require.

Sect. 5. The register shall certify on his records the times during
which, or the cases in which the judge of another county acts. Bonds
required to be given to the judge shall be given to the judge appointed
for the county, or in case of vacancy to the acting judge, and his suc-

cessors in office, and all business shall be done in his name, or the name
of the probate court or the court of insolvency for the same county, as

the case may be ; but bonds may be approved, and other acts required

to be done or certified by the judge may be approved, done, or certified,

by the acting judge.

Sect. 6. No judge shall be retained or employed as counsel or at-

torney, either in or out of court, in any suit or matter which may depend
on or in any way relate to a sentence, decision, warrant, order, or de-

cree, made or passed by him ; nor for or against an executor, adminis-
trator, or guardian, appointed within his jurisdiction, in a suit brought
by or against the executor, administrator, or guardian, as such ; nor in

a suit relating to the official conduct of such party ; nor for or against

a debtor, creditor, or assignee, in a cause or matter arising out of or

connected with any proceedings before him ; nor in an appeal in such
cause or matter.

\^i\ iL.Qv

Resfister, oaths
of.

Const. Ch. 6,

art. 1. Amend,
const, art. 6.

R. S. S3, § 21.

1856, 284, § 12.

1858, 93, § 5.

bonds of.

R. S. 83, §21.
1856, 284, § 12.

1857, 15.

1858, 93, §§ 5, 8.

not to be of
counsel, nor to
receive fees in
certain cases.
R. S. 83, § 27.

1856, 284, § 17.

1858, 93, § 5.

to have custo-
dy ofbooks,&c.,
belong-ing- to
probate ofDce,
&c.
R. S. 83, § 22.

1856, 284, § 13.

1858, 93, § 5.

\'iLi (^1 r\ r Assistant regiB-
m\ av.v\:> ters for Suflfolk,

Middlesex,
Worcester, Es-

REGISTERS.

Sect. 7. Every register of probate and insolvency, before entering

upon the duties of his office, in addition to the oaths prescribed by the

constitution, vshall take and subscribe an oath that he will faithfully

discharge said duties, and that he will not during his continuance iu

office directly or indirectly be interested in or benefited by the fees or

emoluments arising from any suit or matter pending in either of the

courts of which he is register ; which oath shall be filed in the probate
office.

Sect. 8. He shall give bond, with condition that he will faithfully

discharge the duties of his office, to the treasurer of the commonwealth
in a sum not less than one thousand and not exceeding ten thousand
dollars, as ordered by the judge, with one or more sureties apjDroved
by him.

Sect. 9. No register shall be of counsel or attorney either in or out

of court, in any suit or matter pending in either of the courts of which
he is register ; nor in an appeal therefrom ; nor shall he be executor,

administrator, guardian, commissioner, appraiser, divider, or assignee,

of or upon an estate within the jurisdiction of either of the courts of

which he is register ; nor be interested in the fees or emoluments aris-

ing from either of said trusts.

Sect, 10, The register shall have the care and custody of all books,

documents, and papers, appertaining to the courts of which he is regis-

ter, or deposited with the records of insolvency or filed in the probate

office ; and shall carefully preserve the same to be delivered to his suc-

cessor. He shall perform such other duties appertaining to his office as

may be required by law or prescribed by the judge.

Sect. 11. The judges for the counties of Suflfolk, Middlesex, Worces-
ter, Essex, and Norfolk, may each appoint an assistant register of pro-

bate and insolvency for his county, who shall hold his office for three
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years unless sooner removed by the judge. Before entering upon the sex, andNor-

discharge of his duties the assistant register shall take the oaths pre- ^dngt cj, g

scribed by the constitution, and shall give bond, with condition for the art. i. Amend,

faithful performance of the duties of his office, to the treasurer of the isss, 93'§§6,8.

commonwealth in a sum not less than five hundred nor more than five

thousand dollars, as ordered by the judge, with one or more sureties

approved by him.

Sect. 12. The assistant register shall perform his duties under the Assistant re^s-

direction of the register, and shall pay over to him all fees and sums re- i^gfya'^se*"?.
ceived as his assistant, to be accounted for as requii-ed by law. He may
authenticate papers and perform such other duties as are not performed
by the register. In case of the absence, neglect, removal, resignation,

or death, of the register, the assistant may complete and attest any
records remaining unfinished, and act as register until a new register is

qualified, or until the disability is removed.
Sect. l.S. If a vacancy occi^rs in the office of register, the governor vacancy in of-

with the advice and consent of the council may appoint some person to
i^o^^irs^^s'^'^'

fill the office until another is elected as provided in chapter ten. i858^ 93, '§
12".

Sect. 14. Upon the death, resignation, removal, or absence, of the Temporary

register, if there is no assistant register, or if he is also absent, the judge r5s!*|3"§23
shall appoint a suitable person to act as temporary register until a iss". I'i § s.

register is appointed or elected and qualified, or until the disability is isos', 93, §| 2%,
removed. ^' <^-

Sect. 15. Such temporary register shall be sworn before the judge, oath, &c., of.

and a certificate thereof, with his appointment, shall be recorded with
Jl'sl' ^?jJi^^J^i'|^'

the proceedings of each court in which he acts. 15. 'im, 93.
'

SALARIES AKD FEES.

Sect. 16. Judges, registers, and assistant registers, shall receive from Salaries of

the treasury of the commonwealth annual salaries as follows :
—

terP&c'^'''^^"

For the county of Suftblk, the judge and register each three thousand, i858' 93,
'§§13,14.

and the assistant register fifteen hundred, dollars :

Suflbik

^"''^^'^'

For the county of Middlesex, the judge two thousand, the register Middlesex.
fifteen hundred, and the assistant register one thousand, dollars

:

For the county of Worcester, the judge eighteen hundred, the regis- Worcester,

ter fifteen hundred, and the assistant register one thousand, dollars :

For the county of Essex, the judge and register each fifteen hundred, Essex.

and the assistant register eight hundred, dollars :

For the county of Norfolk, the judge fourteen hundred, the register Norfolk.

one thousand, and the assistant register six hundred, dollars

:

For the county of Bristol, the judge eleven hundred, and the register Bristol,

thirteen hundred, dollars :

For the county of Plymouth, the judge and register each one thou- Plymouth,

sand dollars

:

For the county of Berkshire, the judge and register each eight hun- Berkshire,

dred dollars

:

For the county of Hampden, the judge and register each eight hun- Hampden,

dred dollars

:

For the county of Barnstable, the judge and register each seven Barnstable,

hundred dollars

:

For the county of Hampshire, the judge six hundred and fifty, and Hampshire,

the register seven hundred and fifty, dollars

:

For the county of FrankUn, the judge six hundred, and the register FrankUn.

seven hundred, dollars :

For the county of Nantucket, the judge and register each three hun- Nantucket,

dred dollars

:

For the county of Dukes County, the judge two hundred and fifty, Dukes,

and the register three hundred and fifty, dollars. ^^^' ^^^'
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Compensation
of temporary
register.

R. S. 83, § 24.

1856, 284, § 14.

1858, 93.

Judges, &c., not
to receive fees.

R. S. 83, § 52.

1857, 274, § 2.

1858, 93, §§ 2,

3,5.

Sect. 17. When a temporary register is appointed, he shall be en-

titled to the same compensation as the register, and shall be paid by
liiin if the appointment is caused by his absence. If caused by the

death, removal, or resignation, of the register, he shall receive from the

treasury of the commonwealth the salary of the register.

Sect. 18. No judge or register of probate and insolvency shall re-

ceive any fee or compensation in addition to his salary for holding

courts or acting as judge in any county, nor for any thing done in his

official capacity, except in cases expressly provided by law.

CHAPTER 120

OF JUSTICES OF THE PEACE.

JURISDICTION AND PROCEEDINGS IN CIVIL

MATTERS.
Section

1. Original and exclusive jurisdiction.

2. Concurrent jurisdiction.

3. Justices may issue scirefacias against ex-

ecutors, &c.

4. Within wliat time to be served.

5. Proceedings tliereon.

0. Writs, forms of, where to run.

7. may run into any county for attachment.

8. service of, on absent defendants.

9. When, &c., causes may be heard.

10. On fiiilure of justice to attend, otlier justice

may attend, &c.

11. Judgment for plaintiff on default, &c.

12. for defendant.

13. Cases concerning real estate may be re-

moved to superior court, &c.

14. If party does not recognize, justice shall

try the case.

15. Proceedings on such appeal.

10. Pleas before a justice.

,
17. Jury in actions over tvrenty dollars, when,

&c.

Summoning, attendance, &c., ofjury. Judg-

ment.
Six jurymen.
Proceedings on trial.

Duty and fees of officer attending.

22. Jurors' fees.

23. Deficiency in number ofjury, how supplied.

Chapter oue hundred and thirty-two appli-

cable.

Appeal allowed to the superior court.

Appellant to recognize.

to produce papers, &c., or former judg-

ment affirmed.

Pleadings on appeal.

Proceedings on judgment after death of

justice.

Same subject.

Execution, how issued thereon.

18.

10.

20.

21.

24.

25.

2G.

27.

28.

29.

30.

31.

jurisdiction, &c., in criminal matters.

32. General powers.

TRIAL justices.

Section
33. Justices commissioned to try criminal

cases.

34. number of.

35. authority to cease on change of domicil.

30. jurisdiction of.

37. Same subject.

38. Jurisdiction of breaches of the peace.

39. to bind over offenders to superior court.

40. by-laws ; selling liquor, &c.

41. of larcenies, buying, &c., stolen goods,

&c., obtaining property by false pretences,

tricli, &c. Punishment. Restitution.

42. 43. concurrent, in certain cases.

44. of larcenies from building, &c.

45. to arrest, bind over, &c., for felonies,

misdemeanors, &c.

46. Appeal allowed to superior court.

GENERAL PROVISIONS.

47. Justices to frame and issue necessary writs,

&c.

48. may grant summons in criminal cases.

49. may administer oaths, &c.

50. punish for contempts.

51. to keep record.

52. may adjourn courts.

53. not to commence actions before them-

selves.

54. not to be ofcounsel or attorney, &c.

55. power of to continue after commission

expires to issue execution.

50. when commission of, expires and is re-

newed.

57. to account for all fines, &c., received.

58. to make annual returns to county treas-

urers of fees of sheritTs, &c.

59. to secretary, of crimes, costs, &c.

60. penalty on, for neglect.

61. Secretary to furnish forms, &c.

62. This chapter not to affect police courts.

Original and
exclusive juris-

diction.

R. S. 85, § 1.

JURISDICTIOSr AND PROCEEDINGS IN CIVIL MATTERS.

Section 1. Justices of the peace may severally hold courts within

their counties, and shall have exclusive original jurisdiction of all actions

of replevin for beasts distrained or impounded in order to recover a
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penalty or forfeiture supposed to have been incuiTcd by their going at R. s. 104, § 4.

large, or to obtain satisfaction for damages alleged to have been done by
T^jfet.^sli^

^'^'

them; actions of forcible entry and detainer; and actions of contract ocusii. 2-6.

and tort wherein the debt or damages demanded do not exceed twenty see "ch! li?!
*^*''

dollars.

Sect. 2. They shall have original and concurrent jurisdiction with Concurrent ju-

the superior court of all actions of contract, tort, or replevin, where the r^'s!'*^,"' 2.

debt or damages demanded or value of the property alleged to be detained i*^52, 314, § 1.

is more than twenty and does not exceed one hundred dollars. 1 Met. 369.

Sect. 3. They may issue writs of scire facias against executors and Justices may is-

administrators, upon a suggestion of waste after judgment against them, igaiu^Texecu"*

and also against the bail taken in a civil action before them, and proceed ^""s, &c.

therein to judgment and execution in the same manner as the superior See ch. 128, §10.

court might do in like cases.

Sect. 4. Such writs shall be served not less than seven nor more Within what

than sixty days before the time when they are returnable, and may run ge'rvccL

"^

into any county in which the defendant may be found. k. s. 85, § 17.

Sect. 5. It shall be no bar to such suit that the debt and costs on Proceedings

the original judgment together exceed the sum of one hundred dollars
; r.'^s!*85' § is.

but judgment and execution may be awarded by the justice for the whole
sum due to the plaintiff with the costs of the new suit.

Sect. 6. The original writ in all civil actions commenced before a Writs, forms of,

justice of the peace, shall be a summons or a capias and attachment, and
R^g'^'g-'^/y""

shall be signed by the justice. The forms of such writs shall be regu- See §4.'

lated as provided in chapter one hundred and twenty-three; but no writ ch! ^,^21?*'^

issued by a justice of the peace shall run into any other county than that

in which it is returnable, except as provided in the following section and
section seventy-seven of chapter one hundred and forty-two.

Sect. 7. Writs issued by justices of the peace may be directed to the may run into

proper officers in any county for the purpose of causing an attachment Scii'meut.
""^

of property therein ; but no more than one dollar and fifty cents shall ^^^^' ^~^' § ^•

be chargeable to or taxed against the defendant for the service of such
writ.

Sect. 8. When an attachment is made upon a writ returnable before service of, on
a justice of the peace, and the defendant is out of the state, so that no

ams"^*
^^*'^°'^"

service can be made on him, and he has no agent or attorney residing 1838,' 121, § 2.

within the state, the justice may order the action to be continued until
^*^'' ^^' ^''*^'

notice thereof is given to the defendant in such manner as the justice

shall order. Upon proof of such notice having been given, if the defend-
ant fails to appear on the return day of such notice, judgment may be
entered and execution issued for the plaintiff^ upon his giving bond to
the defendant with sufficient surety for double the sum for which execu-
tion is to be issued, to repay the amount recovered if within one year
from the rendition of the judgment it is reversed.

Sect. 9. Actions before justices of the peace may be heard and deter- When, &c.,

mined at their dwelling-houses or any other convenient and suitable ^eard^
™*^ ^^

places; and wiits and processes maybe made returnable accordingly, k. s. S5, §31.

but not earlier than nine o'clock in the forenoon nor later than live 4*cusif.'4o5.

o'clock in the afternoon.

Sect. 10. If a justice fails to attend at the time and place to which a On failure of

civil process is returnable or continued before him, any other justice for {"nd.'^othefjus-
the same county may attend and continue the process not exceeding tice may attend,

thirty days, without costs and saving the rights of all parties ; and he ^g, 193, §§ 1, 2.

shall make a certificate thereof, which shall be filed with the papers in
the case and entered upon the record by the justice before whom the
process was returnable.

Sect. 11. If any person duly served with process fails to appear and judgment for

answer thereto, his default shall be recorded and the charge against him
I'^ujf&c°°

^^'

in the declaration taken to be true. Upon such default, or'when the
51*
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R. S. 85, §9.
2 Gray, 410.

Judg'nient for
defendaut.
R. S. 85, § 10.

Cases ooncern-
iug real estate.

R. S. 85, § 3.

R. S. 1(H, § 9.

•4 Pick. 109.

10 rick. 419.

1 Met. 309.

8 3Iet. \C>7.

10 Jlet. 2.50.

6 Gush. 270.

See Ch. 137, § 10.

If party does
not recog^nize,

&c.
R. S. 85, §4.
1859, 190.

19 Pick. 419.

See Ch. 137, § 9.

Proceeding's ou
such appeal.
R. S. 85, § ;5.

19 Pick. 419.

Pleas before
a justice.

R. S. 85, § 11.

I Mass. 234.

Mass. 1.

II Mass. 313.

19 Pick. 419.

8 Met. 107.

11 Cash. 315.

Jury iu actions
over twenty
dollars, when,
&c.
1852,314, §2.
1858, 71.

Summoning; at-

tendance, &c., of
jury.
Judgment.
1852,314, §2.
See Cli. 132.

Six jurymen.
1852, 314, § 3.

Proceedings on
trial.

1852,314, §§3,4.

Duty and fees
of officer attend-
ing.

plaintiff maintains his action upon a trial, the justice shall award and
enter judgment for such sum, not exceeding the amount of his jurisdic-

tion in the case, as he upon inquiry finds the plaintiff is entitled to

recover, with costs.

Sect. 12. If the plaintiff fails to enter and prosecute his action, or if

upon a trial he does not maintain the same, the defendant shall recover

judgment for his costs, to be taxed by the justice.

Sect. 13. When it appears by the pleadings or otherwise, in an
action pending before a justice of the peace, that the title to I'eal estate

is concerned or brought in question, the fact, if it does not appear by the

2>leadings, shall be stated on the record, and the case shall at the request

of either party be removed to the superior court, to be there tried and
determined in like manner as if it had been originally commenced in

that court.

Sect. 14. The party requiring the case to be removed shall recognize

to the other party in a reasonable sum with sufficient surety or sureties,

with condition to enter the action at the superior court next to be held

in the county ; and if he fails so to recognize, the justice shall hear and
determine the case as if there had been no request to remove it.

Sect. 15. The party recognizing shall produce at the court a copy of

the record and all papers required to be produced by an appellant, and
if he fails so to do, or so to enter the action, he shall upon the com-
plaint of the adverse party be there defaulted or nonsuited, as the case

may be, and such judgment shall be thereupon rendered as law and jus-

tice may require.

Sect. 16. In civil actions the trial may be had at the election of the

defendant, either upon pleadings in writing as heretofore used, or the

defendant without filing any written plea may orally deny the plaintiff's

right to maintain his action ; in which case an entry shall be made on the

record that the defendant appears and denies the plaintiff's right to

maintain his action, and puts himself on trial, or in words to that effect.

Upon the issue so joined a trial may be had, and any matter may be
given in evidence by either party which would have been admissible

if the defence had been made under any plea in bar.

Sect. 17. Either party to a civil action before a justice of the peace
where the debt or damage exceeds twenty dollars, and in actions of

replevin where the value of the property alleged to be detained does
not exceed one hundred dollars, may on the return day of the writ, upon
all parties filing a written waiver of all right of appeal, demand a trial

by jury, which shall be granted; and there shall be no right of appeal

from the judgment of the justice upon the verdict of the jury.

Sect. 18. Upon granting such trial the justice shall issue a writ of
venii^e facias, directed to the sheriff of the county or either of his dep-

uties, or a constable of the city or town Avhere the court is held, requir-

ing the attendance of six jurors from such city or town at the time and
place stated in the warrant, but not more than twenty-one days from its

date. The same proceedings shall be had in drawing and summoning
such jurors as in other cases, except that it shall be sufficient to summon
them two days before the trial. The jury so summoned may try any
number of cases before the justice, but shall not be detained more than

fourteen days, except to finish a case commenced within that time.

Judgment shall be entered according to the verdict of the jury.

Sect. 19. The jury shall consist of six persons, who shall be sworn
and empanelled by the justice.

Sect. 20. They shall choose a foreman by ballot, and the trial shall

be conducted before the justice in the same manner as nearly as may be
as jury trials before the supreme judicial court.

Sect. 21. A sheriff or constable shall attend such trials and attend

on the jury when they retire to make up their verdict. His fees shall
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be one dollar a day for attendance, and such other sum as he may have i852, 3i4,§5.

to pay, not exceeding tAVO dollars a d;iy, for the use of rooms in which
to hold the court, to be allowed by the justice.

Sect. 22. The fees of the jurors and of the officer who summons jurors' fees,

the jury and attends on the court, including the charge for rooms, shall i852, 3i4, §8.

be certified by the justice or his clerk, and paid by the county treas-

urer.

Sect. 23. When by reason of challenge or otherwise a sufficient Defldeney in

number of jurors cannot be obtained for the trial of a cause, the justice how'suppncdT'
shall cause jurors to complete the panel to be returned by the sheriff or ibo2, an, § o.

constable from the by-standers, or from the city or town.

Sect. 24. The provision of cha])tcr one hundred and thirty-two, so Chapter 132 ap-

far as applicable, shall extend to jurors and trials before justices of the i^2f3f4, §7.

peace.

Sect. 25. A party asrsfi'ieved by the iudgment of a instice of the Appeal allowed

peace m a civil action, except upon the verdict of a jury, may within t.„i,it.

twenty-four hours after the entry of the judgment appeal therefrom to
j^'f' j^^.^f-

the superior court, then next to be held in the county; in which case i^stCiyc..'

no execution shall issue on the judgment appealed from, and the case
]} cugh^lo

shall be entered, tried, and determined, in the court appealed to, in like 1 Gray, lioi^eos.

manner as if it had been originally commenced there. ^ '^*^' ^^*

Sect. 26. The appellant shall before the allowance of his appeal Appellant to

recognize with sufficient surety or sureties to the adverse jiarty, if K?s^85f§ h.

required by him, in a reasonable sum with condition to prosecute his See cl. lar, § 9.

appeal with efi'ect, and to pay all such costs as may arise after the

appeal.

Sect. 27. The appellant shall produce at the court appealed to a to produce

copy of the record, and of all the papers filed in the case, except that former judg°'^

when depositions or other w^ritten evidence or documents are so filed the n^eut affirmed,

originals shall be produced in the court appealed to instead of copies; i2Cush! 133.'

and if the appellant fails to produce such copies or papers, or to enter See ch. in, §15

and prosecute his appeal, the cpurt may on the complaint of the adverse

party affirm the former judgment or render such other judgment as law
and justice may require.

Sect. 28. Any case so appealed may be tried at the court appealed Pleadings on

to upon the issue joined before the justice, or the court may order the k/b.'^o, § lu.

defendant to plead in the usual manner, and the case shall then be tried

upon such issue as shall be joined therein.

Sect. 29. When a justice of the peace dies while a judgment ren- Proceedings oa

dered by him remains unsatisfied, any other justice in the same county d"ati™ofjVstice.

may upon the application of the creditor cause the record of the judg- R. s. 85, §19.

ment to be brought before him, and shall thereupon transcribe the same
upon his own book of records and deliver the original to the person who
produced it, noting on the original that he has so transcribed it.

Sect. 30. The justice applied to in such case shall when necessary same subject,

issue a summons to the executor or administrator of the deceased jus- R-S. S5, §20.

tice, or to any other person supposed to have the custody of the records,

requiring him to produce the same or to submit to an examination on
oath as to the place where they may be found ; and the justice may
commit such person as for contempt until he submits to such examination
if required and produces the record if within his custody or control.

Sect. 31. After the record has been so transcribed by the justice, he Execution, how

may issue execution on the judgment as if it had been rendered by k^s;'85!'§21°'^

himself, changing the form as the circumstances require ; and any copy
of the record certified by him shall have the same effect as an authenti-

cated copy of the original.
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JURISDICTION, &C., ra" CRIMIIS^AL MATTERS.

General pow- Sect. 32. Justices of the peace may, as conservators of the peace,

R.^'s. 85, § 27. upon view of any affray, riot, assault, or battery, within their respective
R. s. 87, §§7,33. counties, without any warrant in writing, command the assistance of

isus', liis! § i'.
every sherifl:^ deputy-sheriff, and constable, and of all other persons

8 Cush. 210. present, for suppressing the same, and for arresting all who are concerned
4 Gray,' 83.

' therein as provided in chapters [one hundred and] sixty-nine and [one
See Ch. 116, §17. hundred and] seventy; and they may issue warrants against persons

charged with criminal offences. Persons so arrested shall be brought,
and warrants so issued shall be returnable, before some police court or

trial justice for examination, and no fees shall be allowed to the justice

issuing such warrants.

TRIAL JUSTICES.

(J^O (^_. I

J'y. Justices com- Sect. 33. The justices of the peace designated and commissioned

criminafi-Ise^.^
Under chapter one hundred and thirty-eight of the statutes of eighteen

1858, 138, § i. hundred and fifty-eight, shall continue to hold their offices and powers
' according to the tenor of their several commissions ; and the governor

with the advice and consent of the council shall from time to time
designate and commission in the several counties a suitable number of
justices of the peace as trial justices,

number of. Sect. 34. Such trial justices shall be distributed as the convenience
1858, 138, §2. fyf i^hg several counties requires, and the number in commission shall not

exceed, in Barnstable, nine ; Berkshire, twelve ; Bristol, thirteen ; Dukes
County, two ; Essex, nineteen ; Franklin, ten ; Hampden, ten ; Hamp-
shire, eight ; Middlesex, thirty ; Nantucket, two ; Norfolk, seventeen

;

Plymouth, fifteen ; Suffolk, one ; Worcester twenty-six.

authority of,to Sect. 35. If a trial justice changes his domicil, his authority and

ordomicif.'^"°° jurisdiction as such justice shall thereupon cease, and another trial jus-
1858, 138, §2. tice may be designated and appointed in his place,

jurisdiction of. Sect. 36. Trial justiccs shall have an^ exercise within their respec-
1858, 138, §1. ^^yQ counties, all the powers, authority, and jurisdiction, in criminal

cases hereinafter set forth ; and when any criminal jurisdiction is given
to justices of the peace it shall be construed to mean trial justices ; and
justices of the peace not commissioned as trial justices shall have no
power, authority, or jurisdiction, in criminal cases, except as conservators
of the peace and to receive complaints and issue warrants.

Same subject. Sect. 37. Trial justices shall have jurisdiction of all offences which
1858, 45, §2. y^^j hg subject to the penalties of either a fine or forfeiture not exceed-

ing fifty dollars, or imprisonment in the jail or house of correction not
exceeding six months, or both of said penalties.

Jurisdiction of Sect. 38. They may punish by fine not exceeding ten dollars, or

peace
''^^ °* *^^ imprisonment in the jail or house of correction not exceeding ninety

R. s. 85, § 24. days, all assaults and batteries, and other breaches of the peace, when
2^Met!~4^ii. the offence is not of a high and aggravated nature, and cause to be

10 p '^^i
^^% stayed and arrested all affrayers, rioters, disturbers and breakers of the

11 Cush! 2!>2! peace, and all who go armed offensively to the terror of the people, and
See Ch. 174, § 2. ^^^^ as utter menaces or threatenmg speeches, or are otherwise danger-

ous and disorderly persons.

to bind over Sect, 39. Persoiis arrested for any of said offences shall be exam-

perior'^court.^" ii^^cl by the justicc, before whom they are brought, and may be tried
K. s. "^i n'5. before him, and if found guilty, may be required to find sureties of the

2 Met. 411. ' peace, and be punished by fine as before provided ; or, when the offence

is of a high and aggravated nature, they may be committed or bound
over for trial before the superior court, as provided in chapters one
hundred and sixty-nine, and one hundred and seventy.

R^s^fr §'
13*'' Sect. 40. They shall have jurisdiction of offences against city and

1849,' 211, §
7.' town orders and by-laws ; of offences mentioned in section thirty of
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chapter eighty-six; of offences for keeping billiard tables or bowling 1852,209.

alleys conti'ary to the provisions of section seventy of chapter eighty- }^*^' ~'^' ^^ ^^'

eight: of violations of the laws relatinsr to the public health ; and of ''^a"' iw, §§1,2.,. . . • .5 Push 400
offences against property in cemeteries ; but no single penalty imiDosed sGiayjos.

for the last named offences shall exceed fifty dollars. nf '^s'/r^'

Sect. 41. They shall have jurisdiction concurrent with the superior ciuiiis, §13.

court,

First. Of larcenies mentioned in section eighteen of chapter one of larcenies,

hundred and sixty-one, when the money or other property stolen is not lI.u^"!ii'ds^l(o^°"

alleged to exceed the value of fifteen dollars, and of all other larcenies obtiiining prop-

when the value of the j^roperty stolen is not alleged to exceed the value pretences, trick,

of five dollars : ^^g^ ^^^ ..
jg

Second. Of offences of buying, receiving, or aiding in the conceal- 23.

mcnt of, stolen goods or other property, where they would have juris- iss^^^o.
'*"

diction of a larceny of the same goods or jiroperty : ^
p"^'»- ~^^-

Third. Of oftences of obtaining pi'operty by any false pretence, or §§ir.-is, 2i,'25-

by any privy or false token ; or by the game of three-card monte, or '^''> ^•^"^^' ^~*'-

any other game, device, sleight of hand, pretensions to fortune-telling,

trick, or other means, by the use of cards or other implements or in-

struments, where they would have jurisdiction of a larceny of the same
pi'operty

:

In all which cases the punishment for a first offence shall be by a Punishment,

fine not exceeding fifteen dollars or imprisonment in the jail not exceed-
ing six months ; and upon a second conA'iction of the like offence, com-
mitted after a former conviction before a police court or a justice of the
peace, the punishment shall be by fine not exceeding twenty dollars or

imprisonment in the jail not exceeding one year : lyrovided^ that if the Restitution,

party convicted of buying, receiving, or aiding in the concealment of,

such stolen goods or property, makes satisfaction to the person injured to

the full value of the property stolen and not restored, the punishment
of the offence may be mitigated as justice may require.

Sect. 42. They shall have jurisdiction concurrent Avith the superior Conenrrent

court of all the offences mentioned in sections eighty-two, eighty-three, iert"i„'(.'il's'J.s!^

and eighty-five, of chapter one hundred and sixty-one, when the value f .fr.j~''Ks*f'

o

of the trees, fruit, floAver, or other property, injured, destroyed, taken, '

'*~'
'

~'

or carried aAvay, or the injury occasioned by the tres]:)ass, is not alleged

to exceed the sum of fifteen dollars; and in any such case the punish-
ment shall be by imprisonment in the county jail not exceeding thirty

days or fine not exceeding fifteen dollars.

Sect. 43. They shall have jurisdiction concurrent with the superior Same subject,

court of offences under section forty-eight of chapter one hundred and ^^'''^' ^^' ^
^"

sixty-one ; but they shall not impose a fine exceeding ten dollars for any
such offence.

Sect. 44. They may in their discretion take jurisdiction and punish Jurisdiction of

by fine not exceeding tAventy dollars, or imprisonment in the jail or bundhfj, &c!"
house of correction not exceeding one year, larcenies from a buildina:, i^si, 150, §4.

ship, or vessel, under section fifteen of chapter one hundred and sixty- ~'

one, where the money or property stolen does not exceed in value ten
dollars.

Sect. 45. They shall cause to be arrested all persons found Avithin to arrest, bind

their counties charged Avith any offences, and jjersons who after commit- feionifs^"mi's'de-

ting any offence within the county escape out of the same ; examine moanors, &c.

into treasons, felonies, high crimes, and misdemeanors ; and commit or ^' '^

bind OA-er for trial those Avho appear to be guilty of crimes or offences
not Avithin their jurisdiction, and punish those guilty of such oftences
within their jurisdiction.

Sect. 46. Every person couA^cted before a justice of the peace of Appeal allowed

any offence whatever, except militia fines exceeding ten dollars exclusive emirt'"'"'""

of costs, may appeal fi-om such sentence to the term of the superior 1- s. 12, § 112.

77
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R. S. 85, § 28.

1S49, 31.

1S58, 45, § 3.

18oy, 190.

court then next to be held in the same county foi' criminal business, as

provided in chapter one hundred and seventy-three.

Justices to
frame, &c., ne-
cessary writs,
&c.
K. S. 85, § 29.

2 Met. 272.

11 Cush. 2G2.

4 Gray, 83.

may grant
summons in
criminal cases.

K. S. 85, § 39.

GENERAL PEOVISIOlSrS.

Sect. 47. Justices of the peace may issue all writs, warrants, and
processes, necessary or proper to carry into effect the powers granted
to them ; and when no form is prescribed therefor by statute, they shall

frame one in conformity with the piinciples of law and the usual course
of proceedings in the courts of this state.

Sect. 48. They may grant summons for witnesses in all criminal

cases pending before any court whatever, when requested by the attor-

ney-general or other person acting in the case in behalf of the state, and
also when requested by the party prosecuted : promded^ that in the lat-

ter case it shall be expressed in the summons that it is granted at the

request of the party prosecuted, and the witness shall not be required to

attend unless upon payment or tender of his legal fees.

Sect. 49. They may administer oatlis or affirmations in all cases in

which an oath is required, unless a diflerent provision is expressly made
by law.

Sect. 50. They may punish such disorderly conduct as interrupts

any judicial proceedings before them, or is a contempt of their authority

or person, by fine not exceeding ten dollars, or by imprisonment in the

common jail of the county not exceeding fifteen days.

Sect. 51. They shall keep a record of all their judicial proceedings,

both in civil and criminal cases.

2 Gray, 11~. 3 Gray, 574. 4 Gray, 29.

Sect. 52. They may adjourn their courts in all cases, civil or crimi-

nal, on trial before them, to any other time or place as occasion may
require.

Sect. 53. They shall not commence or be concerned in the institu-

tion of civil actions returnable before themselves.

Sect. 54. They shall not be retained or employed as counsel or attor-

ney before any court-, upon aj)peal or otherwise, in any suit or action

previously determined before themselves ; nor shall they try any civil

action commenced by themselves or by their order or direction ; and
every civil action so commenced shall be dismissed with costs for the

defendant.

Sect. 55. When the commission of a justice of the peace expires

while a judgment rendered by him remains unsatisfied, he shall never-

theless be authorized to issue execution thereon with the same effect as

if his commission had continued in force.

Sect. 56. When a justice of the peace is commissioned and qualified

anew at or before the expiration of his former commission, his authority

shall be considered as having continued without interruption; and all

business commenced by or before him under the former commission may
be prosecuted and completed in the same manner as if that commission
had continued in force.

Sect. 57. Justices of the peace shall twice in every year account
with the treasurers of their respective counties and towns, for all fines,

forfeitures, and costs, received upon convictions or other proceedings
before them, and shall pay over to said treasurers respectively all

moneys due and payable to them on such account.

Sect. 58. They shall annually on the first day of January return to

the county treasurers of their respective counties, with a schedule there-

of, all fees of sheriffs, deputy sheriffs, constables, and witnesses, taxed
and allowed three years previously thereto, and then remaining in their

hands,

to secretary of Sect. 59. Justices of the peace before whom criminal causes have

may adminis-
ter oaths, &c.
K. S. 86, § 30.

punish for
contempts.
R. S. &>, § :».

2 Gray, 123.

to keep rec-
ord.
R. S. 85, § 35.

12 Met. 10.

may adjourn
courts.
R. S. 85, § 32.

not to com-
mence actions
before them-
selves.

1851, 273.

not to be of
counsel or at-

torney, &c.
R. S. 85, § 34.

6 Cush. 332.

10 Cush. 494.

11 Cush. 315.

2 Gray, 120, 410.

power of to
continue after

commission ex-
pires, &c.
R. S. 85, § 22.

when commis-
sion exjjires

and is renewed.
R. S. 85, § 23.

1852, 2S:J, § 4.

to account for
all fines, &c.,
rereived.

R. S. >So, § 37.

to make annu-
al returns to
county treasur-
ers of fees of
sheriffs, itc.

1847, 274, § 1.
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been commenced or examined previously to the first day of October in

any year, shall on or before the fifteenth day of said month return to

the secretary of the commonwealth, under oath, a true statement of all

such causes, setting forth therein the date of such examinations, the

names of the parties prosecuted, the crimes, offences, or misdemeanors,
for which the prosecutions were had, the results thereof, the judgment
of the court thereon, the amount of the bill of costs in each case, and
how the same was paid.

Sect. 60. Any officer neglecting to make the returns required of
him by the preceding section, shall forfeit two hundred dollars.

Sect. 61. The secretary of the commonwealth shall annually in Sep-
tember furnish to justices of the peace and police courts, blank forms
for returns under the two preceding sections, with said sections printed

thereon. Upon the receipt of such returns the secretary shall transmit

the same to the auditor, who shall examine and report upon them to the
general court.

Sect. 62. Nothing in this chapter shall control the regulations con-

cerning any police court whereby a different provision is made for the

exercise of any of the powers of justices of the peace.

Bt.ite, ofcrimes,
costs, &c.
1852, 289, § 1.

1857, 40.

1858, 4fi.

1858, 155, § 1.

See Ch. 14, §§ 0-
14. Ch. 176, § 3.

Penalty on jus-
tices for neglect.
1852, 289, § 3.

Secretary to fur-
nish forms, &c.
1852, 289, § 4.

1858, 155, § 2.

This chapter
not to affect

police courts.
K. S. 85, § 40.

1849, 137, § 1.

CHAPTER 121.

of clerks, attorneys, and other officers of judicial courts.

clerks of the courts.
Section

1. Clerk of S. J. C. for commonwealth. Ap-
pointment, &c.

2. Assistant clerk.

3. 4. Clerk, duties of.

6. Clerk to account for fees, &c.

6. Clerks, &c., to be clerks of county comjnis-

sioners.

7. vacancies in office of, how filled.

8. Assistant clerks, tenure of office of. Va-
cancies, how filled.

9. If clerks are unable to perform duties,

clerks pro tempore, may be appointed. Rec-
ord to be made.

10. not i)resent at terms, court may appoint
clerk pro tempore.

11. Clerks to be sworn.
12. to give bonds.
13. general duties of.

14. to make alphabetical list ofnames of par-
ties.

15. to exhibit records to S. J. C. at every
term thereof.

16. justices to inspect records of, &c.
17. forfeiture of bond of. Proceedings.
18. Sum so recovered, how applied.
19. But this not to exempt clerks from other

suits.

20. Assistant clerks, duties of.

21. to pay fees to clerk or other officer ac-
cordinf^ to law.

22. Clerks to account under oath for all fees,
except, &c.

23. to retain salary, and one half of excess of
fees.

24. salaries of, in the several counties.
25. When clerk may retain all fees.

26. Salaries of assistant clerks.

Section
27. Salaries of clerks jpro <e»n/>ore.

attorneys at law.

28. Attorneys at law, how admitted to practice.

29. Same subject.

30. to be sworn, &c.

31. oath of office of.

32. No distinction of counsellors, attorneys,

&c.

33. Attorneys, &c., from other states.

34. Attorneys may be removed for malprac-
tice, &c. Expenses thereof, how paid.

35. Parties may manage their own suits.

36. Any person specially authorized may man-
age suit, &c.

37. Attorney to have lien for fees, &c.
38. penalty on, for not paying over to client.

39. not to act in suit previously decided by
him.

40. Sheriffs, &c., not to act as attorneys. Pen-
alty.

MASTERS IN CHANCERY.
41. Masters in chancery. Tenure of office, &c.
42. duties of.

43. fees of.

44. when court may appoint.

46. to finish proceedings, if commission ex-
pires.

AUDITORS.

46. Auditors, when appointed, &c.

47. to give notice to parties.

48. report of majority of, vaUd.

49. court may discharge, &c.

50. compensation of.

REPORTER.

51. Reporter, appointment of, &c.
52. to make and publish reports annually.
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Section
5:j. lleporter, how to report cases.

5i. when court to give statement of decision

to.

Section
55. Reporter, if absent, deputy to be appointed.
50. compensation of.

CLERKS OF THE COURTS.

irfoCl..

Sectiok 1. The clerk of the sui3reme judicial court for the com-
monwealth shall be appointed by the court, and hold his office for five

Clerk of S. J. C.
for common-
wealth. Ap-

?o"in^',V.?.°*.'
^'^- years, unless sooner removed. The clerk of the court for the county

losy , 190, s i". '^'^ '•"--'••• ,,, ., . . _ _ _.__.'

Assistant clerk.

1859, 196, §40.

Clerk, duties of.

1859, 196, § 42.

same subject.

1859, 196, § 43.

of Suffolk shall act as such clerk until one is appointed and qualified.

Sect. 2. An assistant clerk of the court may be appointed by the
court for the commonwealth, to hold his office for three years from the
first day of January next after his appointment, unless sooner removed
by the court.

Sect. 3. The clerk shall attend all sessions of the court, preserve
all the files and papers thereof, keep a docket record of all questions
transferred, and all petitions, complaints, or other process ]u-esented to
the court, entering thereon the name of the parties in full and the name
of the counsel appearing in behalf of either party, with a brief descrip-

tion of the kind of action or proceeding. He shall record thereon
accurate minutes of all orders, decrees, or directions of the court in

each case, transmit forthwith to the clerks of courts in the several

counties all rescripts made or ordered by the court, together with the
papers belonging to the supreme and superior court in each case, and.

receive and keep safely all papers transmitted to him by the clerks of
the courts.

Sect, 4. He shall make copies of all papers on file in said court,

and of the docket record thereof when desired, and certify the same
under the seal of the court ; and shall issue such writs or other process

as the court directs ; he shall charge the fees provided by law for like

services for clerks of courts, and when no express sum is fixed receive

a fair compensation for the services required of him in analogy to like

services for which a compensation is fixed by law : j)rovided] that the

fees for entry upon the docket, the record, the transmission of all neces-

sary ])apers and the rescript in each case, shall not exceed one dollar

and fifty cents in the whole.

Sect, 5, The clerk shall annually before the last Wednesday of
December, account with and pay over to the treasurer of the common-
wealth all fees received by him, and receive from the treasurer an
annual salary of three thousand dollars.

Sect. 6, The clerks and assistant clerks of the courts of the several
county commis- couuties sliall be clcrks of the county commissioners.
"

" Sect. 7. If a vacancy occurs in the office of clerk of the courts in

any county, or of the clerk of the supreme judicial court in the county
of Suffolk, the justices of said court, or a majority of them, may appoint

a clerk, who shall hold the office until the next annual election, or until

another is elected or appointed in his stead. Upon a vacancy in the

county of Suffolk in the office of a clerk of the superior court, the

justices of that court shall in like manner appoint a clerk for a simi-

lar term.

Sect. 8. The assistant clerks of the courts in the counties of Mid-
clerks, tenure of dlesex and Worcester, of the supreme judicial and superior courts in

Vacand'es, how tlic couuty of Suffolk, shall continue to hold their offices according to
filled. ' - - .

- .

1850, 236.

1851, 3S.

1855, 449, § 2.

1856, 37, § 1.

1859, 196, § 9.

13 Gray, 74.

to account for
fees, &c.
1859, 196, § 43.

See Ch. 15, § 36.

Clerks of

sioners.
1857, 1.

1860, 11.

Clerk of courts,
vacancy in office

of, how filled.

1856, 173, § 9.

Assistant

the tenor of their respective appointments. As vacancies occur, the

justices of the supreme judicial court, or a majority of them, shall

a]ipoint an assistant clerk for the counties of Suffolk, Middlesex, and
Worcester respectively, who shall hold their offices for the term of

three years, subject to removal by the court. Upon the occurrence of

a vacancy in the office of assistant clerk of the superior court in the

county of Sufliblk, the justices of said court shall in like manner apDoint

an assistant clerk.
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Sect. 9. If, by reason of sickness or other cause, the clerk of the ifciorksareun-

courts in any county or of the suijreme judicial court is unable to dis- duties*' derks™^
charge the duties of his otKce, and there is no assistant clerk or he is pro tfmjwre

also unable, the justices of the supreme judicial court, or a majority of c(\7 Kecord'to

them, may appoint a clerk pro tempore, who shall perform the duties of
^^'"'iss 55

the office until the clerk or assistant clerk resumes his duties. The 1859J wej §
9.

'

justices of the siiperior court may in like manner a])i)oint a clerk jyro

tempore, when the clerk and assistant clerk of that court in the county
of Suffolk cannot perform the duties of the office. When, after any
such temporary appointment, the clerk or assistant clerk resumes his

duties, he shall make a record of that fict, with the date, under his

signature, in the then latest book of records in each of the courts.

Sect. 10. If at a term of any cOurt neither the clerk nor assistant not present at

clerk is present, the court may appoint a clerk pro tempore, who shall ni"y a'prwint

perform the duties of the office during the term or until the clerk or cierkV' o tem-

assistant clerk resumes his duties ; unless an appointment under some k"'!; gi, § 14.

one of the preceding sections or an election j^ursuant to law is sooner i^- S- ***> § i3.

made.
Sect. 11. The clerk, assistant clerk, and clerk pro tempore of a cicrkstobe

court shall be sworn before a judge thereof.
ir's^'Hr) ss

1851,38, §1. 1851,158, §2. 1855, 449, §2. 1850, 3r, § 1. 1856,173. 1859, 196, §§40,41. r! s! 88,' §§4, 14.

Sect. 12. The clerk and assistant clerk of the supreme judicial
^*^^'''J^^*''^

^'

court for the commonwealth shall give bond, approved by the court, i;.s^88%3"

with sufficient surety or sureties in the sum of two thousand dollars, to Isso'l^l §"i

the treasurer of the commonwealth, with a condition for the finthful ]85i,'38,'§i.'

performance of the duties of their respective offices, before entering js5,'; 3r^§If'
upon the same. The clerks and assistant clerks shall give bond in isoy, lyo, §41.

like manner to the treasurers of their respective counties, in a sum not
less than five hundred nor more than two thousand dollars, to be
determined by the court; and the clerks pro tempore appointed under
section nine shall give bond in like manner, if required by the court.

Sect. 13. The clerks shall attend all the courts of which they are g-enerai duties
clerks when held in their respective counties, and the sessions of the ^^
county commissioners, and record their proceedings; and shall have See'§§6,'2o,'2i.

the care and custody of all the records, books, and papers appertaining
to and filed or deposited in their respective offices.

Sect. 14. They shall keep in every book of records an alphabetical to make ai-

list of the names of all the parties to any suit or judgment therein otuam"Js''ifpar-
recorded, with a reference to the page where it is recorded : and when ties.

there are several persons, either plaintiffs or defendants, the name of ' ^

every person, with a like reference, shall be inserted in its appropriate
place in the alphabetical list.

Sect. 15. At every term of the supreme judicial court, the clerk to exhibit

shall exhibit the then latest book of records of each of the courts in reeo«is to s. j.

the county, and such others as are required, so that the court may have ttereof.'^'^^

"^"^^

notice of any errors or defects in the keeping of the records, and cause ^" ^' ^' ^ ^^*

the same to be corrected as occasion requires.

Sect. 16. The justices of the several courts shall inspect the doings justices to iu-

of the clerks from time to time, and see that the records are made up spcct^rccords

seasonably and kept in good order; and if the records are left incom- k's. 88, §8.

plete for more than six months at any one time, such neglect, unless
caused by sickness or other extraordinary casualty, shall be adjudged
a forfeiture of the clerk's bond.

Sect. 17. In case of any neglect causing a forfeiture of the clerk's Forfeiture of

or assistant clerk's bond, the justices shall forthwith give notice thereof prooo^dmgs.
in Avriting to the treasurer having custody of the bond, who shall there- k. s. 88, §9.'

upon cause the bond to be put in suit.

Sect. 18. The sum recovered in such suit shall be applied to Sumsorecov-

making up the deficient records under the direction of the court in pued^*^^*^
52
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K. S. 88, § 10.

But this not
to exempt
clerks from oth-
er suits.

R. S. 88, § 12.

Assistant
clerks' duties.

1850, 236, § 2.

1851,38, §2.
1856, 37, § 2.

to pay fees to
clerk or other
officer.

1850, 236, ? 2.

1851,38, §2.
1856, 37, § 2.

Clerks to ac-

count, under
oath.forall fees,

except, &c.
K. S. 88, § 15.

1859, 196.

to retain sala-

ry, and one half
of excess of
fees.

K. S. 88, § 16.

1859, 196.

lUodiiijysalaries of.

S. 88, § 17.

lf<57, 272.

1859, 196.

i^U cL liis.Q

When clerk
may retain all

fees.

R. S. 88, § 18.

^Salaries of as-

fsistant clerks.
1 1852, 267.

1854, 215.

1856, 37, § 1.

1859, 196, § 40.

of clerks pro
tempore.
R. S. 88, § 14.

whose records the deficiency liappens, and the surphis, if any, shall be
carried into his account as treasurer of the county or commonwealth.

Sect. 19. Nothing contained in the preceding sections shall be
construed to exempt the clerks from a suit for any other breach of the
condition of their bonds, or from their liability in any other way or to
any party for neglect or misconduct in their offices.

Sect. 20. The assistant clerks may perform such of the duties of the
clerk as are not performed by him.

Sect. 21. Each assistant clerk shall perform his duties under the
direction of the clerk, and pay over to him all fees and sums received

as such assistant. Upon the absence, resignation, death, or removal of
the clerk, the assistant clerk shall perform his duties, under the direc-

tion of the court, until a clerk is elected or appointed and quahfied. In
case of the death, removal, or resignation of the clerk, the assistant clerk

shall account with and pay over the money in his hands to the officer

with whom the clerk is by law required to account.

Sect. 22. The clerks of the courts in the several counties and of the

supreme judicial and superior courts in the county of Suffijlk, shall keep
an account of all fees received by them for their official acts and ser-

vices, except fees for copies they are not required by lav/ to furnish;

and shall on the first Wednesday of January in every year render to

the treasurer of the county their account on oath of all fees so received

within the year then past.

Sect. 23. Each clerk of the courts in the several counties, and of
the supreme judicial court and superior court in the county of Suflfolk,

shall retain the sum hereinafter provided for his annual salary ; and also

one-half of any excess of that sum, for his own use, and pay the residue

to the treasurer for the use of the county ; and at the same rate for any
part of a year.

Sect. 24. The sums which the clerks in the several coiinties may
retain for their annual salaries, shall be as follows, to wit :

—
The clerk in the county of Barnstable, one thousand dollars : Berk-

shire, fourteen hundred dollars : Bristol, sixteen hundred dollars : Dukes
County, two hundred and fifty dollars: Essex, two thousand dollars:

Franklin, twelve hundred dollars : Hampden, eighteen hundred dollars

:

Hampshire, twelve hundred dollars: Middlesex, two thousand dollars:

Nantucket, four hundred dollars : Norfolk, fifteen hundred dollars

:

Plymouth, fourteen hundred dollars : Worcester, two thousand dollars

:

Suffolk, the clerk of supreme judicial court and superior court for civil

business, three thousand dollars each ; and of the superior court for

criminal business, two thousand dollars.

Sect. 25. If the fees received by the several clerks do not amount
to the salary above provided, the clerk shall retain what is received in

full for his services for the year.

Sect. 26. The assistant clerks shall receive annual salaries, as fol-

lows ;
—

Of the supreme judicial court for the commonwealth, fifteen hundred
dollars, to be paid by the commonwealth

:

In the county of Sufiblk, of the supreme judicial court, fifteen hun-
dred dollars : of the superior court, for civil business, eighteen hundred
dollars

:

In the county of Middlesex, twelve hundred dollars: and
In the county of Worcester, sixteen hundred dollars; to be paid

quarterly by each county respectively.

Sect. 27. The several clerks ^jro tempore shall receive for their ser-

vices such compensation as the court appointing them may determine,

to be paid by the clerk or from the county treasury, as the court shall

direct.
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ATTORXETS AT LAW.

Sect. 28. A citizen of this state, or an alien who has made the pri- Attorneys at

maiy declaration of his intention to become a citizen of the United ted'to pTaetiee!

States, and who is an inhabitant of this state, of the use of twenty-one K- s. >s.s,
§ i9.

years and of good moral character, who has devoted three years to the isso' I'm.

study of the law in the office of some attorney within this state, shall, lolH^'^g'
on application to the supreme judicial court, or superior court, be ad-

mitted to practice as an attorney in any court of this state, on complying
with the other requisitions contained in this chapter.

Sect. 29. Any ijerson haviuo- the other qualifications required in the Same subject.

preceding section, although he has not studied the term therein pre- iggg/i^.

scribed, may, on the recommendation of an attorney, petition the su-

preme judicial court, or superior court, to be examined for admission as

an attorney, Avhereupon the court shall assign a time and place for the

examination, and if satisfied with his acquirements and quaUfications he
shall be admitted as if he had studied three full years.

Sect. 30. Whoever is admitted as an attorney shall in open court to be sworn,

take and subscribe the oaths to support the constitution of the United Amend, const.

States, and of this commonwealth, and the oath of office.
K*'s'''88 «2i

Sect. 31. The oath of office is as follows :
—

You solemnl}' swear that you will do no falsehood, nor consent to the doing of any oath of office

in court ; you will not wittingly or willingly promote or sue any false, groundless, or of.

unlawfid suit, nor give aid or consent to the same
; you will delay no man for lucre jj

«.' ~^ 1 22
or malice ; but you will conduct yourself in the office of an attorne)' within the courts,

according to the best of your knowledge and discretion, and with all good fidelity as

well to the courts as your clients. So help you, God.

Sect. 32. A person admitted in any court may practise in every no distinction

other court in the state ; and there shall be no distinction of counsellors
aud"a"ttorneys

and attorneys. &c.

Sect. 33. A person admitted an attorney or counsellor of the hig-h- ' ' "^'^"V

est judicial court of any other state of which he was an inhabitant, and from other

who afterwards becomes an inhabitant of this state, may be admitted to ^^s^ss §24
practice here upon satisfactory evidence of his good moral character and
his professional qualifications.

Sect. 34. An attorney may be removed by the supreme judicial Attorneys may

court or superior court for any deceit, malpractice, or other gross mis- mVi|)i-actice,&c.

conduct, and shall also be liable in damages to the paity injured thereby, Expenses

and to such other punishment as may be provided by law ; and the ex- paid?°
'

penses and costs of the inquiry and proceedings in any court for the {gM^'^^^^"
removal of an attorney, shall be paid as in criminal prosecutions in the

same courts.

Sect. 35. Parties may manage, prosecute, or defend their own suits Parties may
personally, and by such counsel or attorneys as they may engage ; but

"virs^uits!*^'"'

no more than two persons for each party shall without permission of k. s. ss, § 26.

the court be allowed to manage any case therein.

Sect. 36, Any person of good moral character may manage, prose- Persons special-

cute, or defend a suit if he is specially authorized by the party for whom ^^^'ithonzed,

he appears, in writing or by personal nomination in open court. k. s. ss, §27.

Sect, 37. An attorney lawfully possessed of an execution, or who Attorney to

has prosecuted a suit to final judgment in favor of his client, shall have feeT&c"**"^
a lien thereon for the amount of his fees and disbursements in the cause, R- s. 88, §28.

but this shall not prevent the payment of the execution or judgment to
.5 Mass! 309.'

the judgment creditor without notice of the hen,
^3 Mass" 525'

Sect. 38. If an attorney at law unreasonably neglects to pay money 4 Gray, '358.'

collected by him for and in behalf of a client, w^hen demanded by the penalty on,

client, he shall forfeit and pay to such client five times the lawful in- o"ve?to cTientf

terest of the m.oney, from the time of the demand. i^^s), lee, § 1.

Sect. 39. No person shall be employed or allowed to appear as not to act in
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suit prpviously
decided by him.
R. S. 89, § 8.

Sheriffs, &o.,
not to act as
attorneys.
Penalty.
E. S. 88, §§ 29,

30.

6 Pick. 483.

10 Pick. 45.

counsel or attorney before a court in a suit previously determined be-

fore himself as a judge, or justice of the peace.

Sect. 40. A sherifl', deputy-sheriff, coroner, or constable shall not
appear in a court nor before a justice of the peace as attorney or coun-
sel for or in behalf of a party in a suit, nor shall he draw, make, fill up,

or alter, a writ, declaration, plea, or jjrocess, for such party. Whoever
so offends shall forfeit the sum of fifty dollars.

Masters in chan-
cery. Tenure
of office, &c.
K. S. 88, §§ 31,

32. 1838, 162.

1844, 9, 173.

1845, 22.

1848, 277.

duties of.

K. S.88,§33.

fees of.

R. S. 88, § 34.

when court
may appoint.
R. S. 88, § 35.

to finish pro-
ceedings, if

commissiou
expires.
1844, 138.

MASTERS IN" CHANCERY.

Sect. 41. The masters in chancery now in office shall hold their

respective offices according to the tenor of their commissions. As
vacancies occur, the governor, with the advice and consent of council,

shall make appointments, so that there shall be not more than five in

any county. They shall be sworn, and shall hold their offices for the

term of five years, unless sooner removed by the governor and council.

Sect. 42. They shall, under the direction of the supreme judicial

court, perform the duties appertaining to the office according to the

practice in equity, and shall be allowed therefor such fees as the court

shall order.

Sect. 43. Their fees shall be taxed with the other costs, and paid

by such party or in such manner as the court orders.

Sect. 44. If the masters appointed in any county are of counsel or

interested in the suit, or otherwise disqualified or unable to act therein,

the court upon ordering a reference of any matter in such suit shall

appoint some person to act as master.

Sect. 45. Proceedings and processes commenced under the direc-

tion of a master in chancery before the termination of his commission,
shall be proceeded in to their termination by him in the same manner
and with the same effect as if his commission remained in force.

Auditors, when
appointed, &c.
K. S. 96, §§ 25,
30.

1856, 202, § 1.

6 Pick. 193.

11 Pick. 359.

I Met. 216.

II Met. 297.

1 Cush. 293.

7 Cush. 137, 148,

445.

to give notice
to parties.

K. S. 96, § 26.

report ofma-
jority of, valid.

R. S. 96, § 27.

court may
discharge, &c.
R. S. 96, § 29.

4 Pick. 283.

compensation
of.

R. S. 96, § 31.

Reporter, ap-
pointment of,

&c.
R. S. 88, §§ 36,

37.

AUDITORS.

Sect. 46. When a cause is at issue in any court, whether the form
of the action be contract, tort, or replevin, the court may in their dis-

cretion appoint one or more auditors to hear the parties, examine their

vouchers and evidence, state accounts, and report upon such matters
therein as may be ordered by the court ; and the report shall be ^^nma
facie evidence upon such matters only as are expressly embraced in the

order.

9 Cush. 329. 2 Gray, 517. 13 Gray, 150.

Sect. 47. The auditors shall give notice to the parties of the time
and place appointed for their meeting, and may adjourn from time to

time as may be necessary.

Sect. 48. If there is more than one auditor, all shall meet and hear
the cause, but a report by a majority shall be valid.

Sect. 49. The court may for cause discharge the auditors and ap-

point others, and may recommit the report for revision or further exam-
ination to the same or to other auditors.

Sect. 50. The court shall award reasonable compensation to au-

ditors, to be i^aid by the plaintiff and taxed in his bill of costs if he
prevails.

REPORTER.

Sect. 51. The reporter of the decisions of the supreme judicial

court shall be sworn to the faithful performance of his duties, and shall

hold his office according to tlie tenor of his commission. Whenever a

vacancy occurs, a reporter shall be appointed by the governor, by and
with the advice and consent of the council, to be removed at their

pleasure.
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Sect. 52. He shall attend the court personally at all the law terms Reiiorter to

and capital trials, make true reports of decisions on all legal questions i?ifh report^*^^

argued by counsel, and publish the same annually. The reports of the annually,

decisions upon all questions of law argued and determined before the i838,'ioo.

first day of September in each year shall be published within ninety See ch. 112, §12.

days thereafter.

Sect. 53. He shall at his discretion report the several cases more how to report

or less at large according to their relative importance, so as not un- r.^s!"88, § 39.

necessarily to increase the size or number of the volumes of reports.

Sect. 54. When in any of the cases mentioned in the two preced- when court to

ing sections judgment shall be entered at any other than a law term, ffd^ecisfmiTo!*

the court shall communicate to the reporter a statement in writing of R- s. ss, § lo.

their decision or opinion.

Sect. 55. If the reporter is necessarily prevented from attending at if absent, dep-

a term, he shall depute some suitable person to attend for him and take
pof^ted

'^
^^'

notes of the decisions ; or the court may appoint a person to officiate k. s. 88, § 41.

in his stead until he resumes the performance of his duties, or until

another is appointed.

Sect. 56. The reporter shall receive from the treasury of the com- compensation

monwealth an annual salary of three hundred dollars, and in the same r^s. ss, §42.

proportion for any part of a year; which, with the profits arising from
J843,

9, §1.

the pubUcation of his reports, shall be in full compensation for his ^^ •
^'^ •

services.

CHAPTER 122.

special provisions respecting courts and the administration
OF justice.

Section
1. First day of term, how designated.

2. When justice may change time and place of

court.

3. Change, how ordered, &c.

4. Courts not to be open Sunday, &c., unless,

&c.

5. Sheriffs, &c., to serve processes.

6. Attorneys, &c., not to buy, &c., demands
for collection.

Section
7. Penalty.

8. What courts may naturalize.

9. Proceedings to be in open court, &c.

10. Other courts not to receive applications, &c.

11. Penalty.

12. Who to act as criers.

13. Judge, &c., not disqualified by interest as

inhabitant of town, &c.

Section 1. In writs, processes, records, and judicial proceedings, First day of

civil and criminal, the day on which any term is to commence may be i^^ted°"^
^^'

designated as the first, second, or other Monday, or other day in the k. s. 82, § 44.

week, in the month in which the same hapjiens.

Sect. 2. If by reason of war, pestilence, or other public calamity, it when justice

is unsafe or inexpedient to hold a court at the time and place appointed, ™me anTpiace
a iustice of the court may appoint another time and place within the of court.

f> ' KS89§2
same county for holding the same. ' '

Sect. 3. Such adjournment shall be made by an order in writing. Change, how

signed by the justice or justices, and served by the person to whom it
r.^^s!^ 89', f

3.'

is directed by public proclamation, in the shire town or as near thereto

as is safe, and also by publication in such newspaj^er or in such other
manner, as required in the writ.

Sect. 4. Courts shall not be opened on Sunday, Thanksgiving, Fast, Courts not to be

Christmas day, the twenty-second day of February, the fourth day of &^^'^ul'ioss?&c.

July, or the following day when either of the two days last mentioned R- s. S9, § 4.

occurs on Sunday, unless for the purpose of entering or continuing cases, l^BayWii.
52* 78
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13 Mass. 347.

15 Johns. K.
119, 177.

Sheriffs, &c., to
serve process.
E. S. 14,§(>8;83,
§11 ; 84, §3; 85,

§ .30 ; 1851), 284,

§ 8. 1 Gray, 58.

Attorneys, &c.,
not to buy, &c.,
demands for
collection.

R. S. 8U, §§ 5, 6.

13 Pick. 79.

Penalty.
K. S. 89, §

;

What courts
may naturalize.

1856, 47, § 1.

1858, 44.

Proceeding's to
be in open
court, &c.
1850, 47, § 2.

Other courts
not to receive
applications,
&c.
18.55, 28, § 1.

185(j, 47.

5 Gray, 559.

Penalty.
1855, 28, § 2.

Who to act as
criers.

1859, 207.

Judge, &c., not
disqualified by
interest as in-

habitant of
town, &c.
R. S. 90, § 124.

R. S. act of
amend. § 13.

11 Gush. 411.

10 Cush. 494.

instructing or discharging a jury, receiving a verdict, or adjourning ; but
this section shall not prevent the exercise of the jurisdiction of any
magistrate in criminal cases to preserve the jDcace or arrest offenders.

Sect. 5. Sheriffs, deputy-sheriffs, coroners, constables, and other

officers, shall serve all lawful processes legally directed to them, issued

by a court, judge, judicial officer, or county commissioners.

Sect. 6. Counsellors, attorneys, justices of the peace, sheriffs, deputy-

sheriffs, coroners, or constables, shall not directly or indirectly buy or be
interested in buying, or directly or indirectly loan or advance or agree

to loan or advance any money or other goods, or give or promise any
valuable consideration whatever to any person, as an inducement to

place or in consideration of having placed in the hands of any person

any bond, note, book debt, or right of action, for collection, with intent

to make themselves any gain from the fees arising from such collection

by a suit at law.

Sect. 7. Whoever commits either of the offences described in the

preceding section shall for each offence forfeit a sum not less than twenty
or exceeding five hundred dollars.

Sect, 8. The supreme judicial and superior courts shall respectively

have jurisdiction of applications for naturalization.

Sect. 9. Proceedings upon such applications shall be had in open
court, recorded and entered upon the docket of the term when the

primary declaration is made, and also of the term when the final appU-

cation is made.
Sect. 10. No other court established by this state shall entertain any

primary or final declaration or application made by or in behalf of an
alien to become a citizen of the United States, receive any registry of

an alien, or entertain jurisdiction of the naturalization of aliens. Nor
shall any clerk of such court receive such application or papers.

Sect. 11. If any clerk or other person shall record or file such appli-

cation or declaration, or issue a certificate of naturalization, in violation

of the provisions of the preceding section, he shall be punished by a

fine of ten dollars.

Sect. 12. The clerks or assistant clerks of courts, sheriffs, or their

deputies, as the court directs, shall perform the duties of criers, without

additional compensation. But any officer may adjourn the court by
order thereof

Sect. 13. No person shall be disqualified from acting as judge,

magistrate, appraiser, or officer of any kind, in a suit or proceeding in

which any city or town is interested, by reason of his interest as an
inhabitant thereof And no juror shall be disqualified by reason of

being an inhabitant of the city of Boston.
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TITLE II.

OF ACTIONS AND PROCEEEDINGS THEREIN.

Chapter 123.

—

CH.4PTER 124.

—

Chapter 125. —
Chapter 126.—

Chapter 127. —

Chapter 128.

—

Chapter 129. —
Chapter 130.

—

Chapter 131.

Chapter 132.

Chapter 133.

Of the Commencement of Actions and Service of Process.

Of Arrest, Imprisonment, and Discharge.

Of Bail.

Of Proceedings against Absent Defendants, and upon Insufficient

Service.

Of Actions which survive, and the Death and Disabihties of

Parties.

Of Actions by and against Executors and Administrators.

Of Pleadings and Practice.

Of Set-off and Tender.

Of Witnesses and Evidence.

Of Juries.

Of Judgment and Execution.

CHAPTER 123.

OF THE COMMENCEMENT OF ACTIONS AND SERVICE OF PROCESS

venue of actions.
Section

1. Transitory actions, where to be brounpht.

2. Actions concerning' land in different coun-

ties, &c.

3. ag-ciinst counties, where to be brought.

4. by counties.

5. when certain corporations are parties.

6. by and against city of Boston.

7. if brought in county of Suffolk, may be
removed to another county.

8. where to be brought for recovery of for-

feitures.

FORMS, ISSUING, AND RETURN, OF WRITS.

9. Original writs in civil actions.

10. different kinds.

11. Separate summons, if property attached.

12. When writ and summons may be com-
bined.

13. Writs in actions before justices of the

peace.

Forms of writs, &c.
to be under control of S. J. C.

Proceedings when defendant's name is un-
known.
Writs, how issued.

Snbpcena in suits in equity, how issued.

19. Writs to be returnable to the next ensuing
term, &c.

20. by persons out of state to be indorsed,

&c.

SERVICE ON THE DEFENDANT.
Original writs, when to be served.

22. When, if against certain corporations.

14.

15.

16.

17.

18.

Section
23, 24. Summons, how served.

25. if no personal service is made.
20. on absent defendant if co-defendant in the

state, &c.

27. in real actions against persons out of
state.

28. Defendant in all cases, if out of state, &c.,

to have further notice.

29. Summons, how to be served on certain cor-

porations.

30. how on other corporations.

31. Service in suits in equity.

attachment of property— general
provisions.

32. Property liable to attachment.

33. Successive attachments on same writ.

34. Proceeds of property attached and sold

may be again attached.

35. Goods replevied from oflScer, liable to fur-

ther attachment.

36. Plaintiff in replevin liable for whole value.

37. Goods may be further attached after death,

&c., of first attaching offlcer.

Proceedings in such case.

Mode of attaching goods replevied.

Attachment to continue though attaching

officer dies.

of land that is mortgaged.
Goods, &c., attached, held for thirty days
after judgment. In Nantucket, &c., for

sixty days in certain cases.

Attachment dissolved by judgment for de-

fendant.

38.

39.

40.

41.

42.

43
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Section
44. Jutlg-ment intended in two preceding sec-

tions.

45. Attachment dissolved by deatli of defend-

ant, unless, &c.

46. Proceedings in such case.

47. Officer liable only for net proceeds.

48. Creditor liable therefor, if paid over to him.

49. No set-off allowed in such case.

ATTACHMENT OF REAL ESTATE AND LEASE-
HOLD ESTATES.

50. Attachment, how made.

51. Copy of writ and officer's return to be de-

posited in clerk's office.

62. Officer's duty and fees.

5"^. Clerk's duty and fees.

54. When such attachment takes effect.

55. Attachment of real estate fraudulently con-

veyed, &c.

56. Clerk to enter name of persons having legal

title, &c.

ATTACHMENT OF GOODS. &C., WHICH CANNOT
BE REMOVED.

57, 58. Attachment of goods too bulky to be re-

moved.

ATTACHMENT OF SHARES IN CORPORATIONS.

59, 60. Shares in corporations, how to be at-

tached.

61. Penalty on recording officer for refusal or

false certificate.

ATTACHMENT, &C., OF PERSONAL PROPERTY
MORTGAGED OR PLEDGED.

62. Attachment of mortgaged goods.

63. Mortgagee to state amount due him, &c.

;

liability of creditor.

C4. Penalty for demanding too much.
65. Debt to be repaid out of proceeds of sales.

66. Or by mortgagor.

67. Personal property mortgaged in debtor's

possession may be attached, and mortgagee
summoned as trustee.

Court to ascertain what is justly due, and
creditor to pay same to mortgagee, or at-

tachment void.

Validity of mortgage may be denied by
creditor, and tried by jury.

Creditor to retain amount paid by him, &c.

not recovering judgment, to hold proper-

ty until repaid, &c.

68.

69.

70.

71.

SALE, BY CONSENT, OF PERSONAL PROPERTY
ATTACHED.

72. Goods attached may be sold by consent.

PERISHABLE PROPERTY ATTACHED.

73. Property attached if perishable, &c., may
be appraised and sold.

74. Proceedings upon application for appraise-

ment.

Section
75. Notice to defendant when out of the state.

76. Appraisers, how appointed.

77. Upon decision of appraisers, goods may be
sold.

78. or delivered to defendant upon his depos-
iting money or giving bond, &c.

79. Bond to be returned with the writ.

80. Action thereon to be brought by creditors.

81. Money recovered to belong to them.

82. to be distributed by court.

83. Prior attachments to be protected.

84. Creditor not joining in suit on bond, &c.

85. Limitation of action on bond, and of scire

facias on judgment.
86. Creditor may be paid, leaving enough for

prior attachments.

joint PERSONAL PROPERTY ATTACHED ON
A WRIT AGAINST PART OWNER.

87. Goods attached may be appraised at request

of part owner not a defendant.

88. and delivered to such part owner upon
his giving bond, &c.

89. If such part owner pays, the goods become
pledged.

90. To be restored on dissolution of attach-

ment.

91. Return of officer ; and proceedings in suit
upon bond.

ATTACHMENTS DISPUTED BY PERSONS HAV-
ING SUBSEQUENT LIENS, &C.

92. Fraudulent attachments, how defeated.

93. Petition by the person objecting thereto.

94. to be supported by affidavit.

95. Prior attachment may be dissolved in case,

&c. Questions of fact to be tried by jury.

96. Proceedings not affected by answer, &c., of

defendant.

97. Grounds of defence in such case.

98. Damages and costs may be awarded.

99. Petitioner to give security for damages and

costs.

100. Proceedings upon appeal.

101. Decision to bar action for fraud against

prior attaching creditor.

102. To what cases appUed.

REDUCTION OF EXCESSIVE ATTACHMENTS.

103. Excessive attachments may be reduced on

application to court.

DISSOLUTION OF ATTACHMENTS BY GIVING
BOND.

104. 105. Attachments dissolved by giving bond
with sufficient sureties for payment of

judgment.
106. Fees for approving bonds, &c.

WHEN OFFICER TO ATTACH OR ARREST.

107. Plaintiff may direct the service of writs by
attachment or arrest.

Transitory ac-

tions, where to
be brought.
R. S. 90, §§ 14,

15.

1854, 322.

1856, 70.

4 Mass. 593.

21 Pick. 257.

3 Met. 209.

Action concern-
ing land in dif-

VENUE OF ACTIONS.

Sect. 1. Transitory actions, except in cases in which it is otherwise

provided, if any one of the parties lives in the state, shall be brought in

the county where some one of them lives or has his usual place of busi-

ness ; and if brought in any other county the writ shall abate, and the

defendant shall be allowed double costs. If neither party lives in the

state the action may be brought in any county.

6 Cush. 528. 10 Cush. 415. 6 Gray, 122.

Sect, 2. Where a tract of land lies in different counties, any action

concerning the same may be brought in either county, and the court may
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allow amendments to declarations so as to include the whole tract ; this ferent counties,

provision shall not apply if a county, the city of Boston, or one of the
f^^",,^ 3^,

corporations enumerated in section five, is a party.

Sect. 3. Actions, whether local or transitory, against the inhabitants Actions against

of a county, shall be brought either in the county where the plaintift' to"b" brought.'^^

lives or in the defendant county, or in a county adjoining thereto, at the ^^- ^- '•^^' § ^^•

plaintili"'s election.

Sect. 4. Such actions by the inhabitants of a county shall be brought by counties.

in the county in which the defendant lives, or in a county adjoining the " " '^'" "

plaintiff county ; and when the defendant lives in the plaintiff county
it shall be brought in an adjoining county.

Sect. 5. When a corporation, other than a county or the city of Bos- when certain
. i- V 1 1 1 i i- 11 4- -i corporations

ton, is a party to an action, it may be brouglit as follows, to wit

:

arc parties.

First. When both parties are cities or towns, school districts, or par- ^- 1-
!Jgjf,f*''

ishes ; in the county in which either of the cities, towns, school districts, amend. § 12.

or parishes, is situated : 4 31^.^212.

'

Second. When it is between a city, town, school district, or parish, j
Cush. 588.

and a natural person ; either in the county in which such city, town, 5 Gray', 311!

school district, or parish, is situated, or in that in which the other party

lives :

Third. When one of the parties is a corporation of any other de-

scription than is before mentioned in this section ; in any county in

which such corporation has an established or usual place of business, or

has held its last annual meeting, or usually holds its meetings ; or if

the other party is a natural person, in the county where such person
^

lives.

Sect. 6. Actions, suits, and prosecutions by and against the city of by and against

Boston may be brought in either of the counties of Suffolk, Essex, R!s.°yo, §1*120)

Middlesex, or Norfolk, or in the county where the plaintiff lives; but j;i-

if brouglit by the city in the county of Suffolk, may be removed to one amend. §13.

of the other of said counties, as provided in the following section.

Sect. 7. The defendant or tenant, at the term at which his appear- if brought in

ance is entered, may file a motion in writing for the removal of the Mk" may be re-

suit, and the court shall thereupon order it to be removed to the proper moved to anoth-

court in such one of the other of said counties as the attorney of the r. s."<)o/§§ 122,

city of Boston elects. Said attorney shall enter the same accordingly ^'^g ^^^^^
in the court so designated, at the then next term, and file therein cer- amend. § 13.

tified copies of the writ or other process and of the order of removal

;

and the proceedings shall be conducted in like manner as if the suit

had been originally commenced in that county.
Sect. 8. Every civil action for the recovery of a forfeiture shall be ,

where to be
^ .. • Droii'-''"iiT tor TG-

brought m the county in which the offence was committed, unless a cove?yoffor-

different provision is made in the statute imposing the forfeiture.
r!*s.'^90 § 17.

FORMS, ISSUrN"G, AND RETURN, OF MERITS.

Sect. 9. Civil actions, except those founded on scire facias or Original writs

other special writs, shall be commenced by original writs, which shall const.^ch.'er^'

be signed, sealed, and bear teste, as required by the constitution.
f[*'s^'on

Sect. 10. The original writ may be framed, either,

—

different kinds
To attach the goods or estate of the defendant, and for want thereof, thereof,

to take his body
; or, 13 Met"4f5!-

It may be an original summons, with or without an order to attach
the goods or estate.

Sect. 11. When goods or estates are attached on either of the Separate sum-

writs before mentioned, there shall be a separate summons, to be ly^^ttadJed!^*''^'

served on the defendant after the attachment, and the service thereof ^^b'^^'AJ'
shall be a sufficient service of the original summons.

Sect. 12. In actions against cor2:)orations, and in other cases in when writ and
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summons may
be combined.
R. S. 90, § 5.

See Ch. 128, § 5.

Writs in actions
before justices

of the peace.
K. S. 90, § 7.

Forms of writs,
&c.
1784, 28.

R. S. 90, § 8.

.3 Mass. 196.

to be under
control of S. J.

C.
R. S. 90, § 9.

Proceedings
when defend-
ant's name is

unknown.
R. S. 90, § 54.

10 Met. 430.

Writs, how is-

sued. Const.
Ch. 6, art. 5.

R. S. 8l', § 35 ;

90, §§ 2, ; act of
amend. § 9.

18.59, 19().

8 Cush. 556.

SubpcEna in
equity suits,

how issued.
R. S. 90, § 118.

6 Pick. 360.

SeeCh. 113, §3.

Writs to be re-

turnable to the
next ensuing
term, &c.
R. S. 90, § 110.

1859, 196.

by persons
out of state to
be indorsed, &c.
R. S. 90, J§ 10,

11.

R. S. 100, § 28.

R. S. 112, §24.
3 Greenl. 27.

5 Greenl. 313.

8 Greenl. 280.

9 Greenl. 51.

C Mass. 494.

8 Pick. 25.

11 Pick. 60.

12 Pick. 609.

which goods and estate may be attached, but in which the defendant
is not Uable to arrest, the writ of attachment and original summons
may be combined in one, requiring the officer to attach the goods and
estate, and to summon the defendant.

Sect. 13. Original writs in actions before justices of the peace shall

be signed by the justice before whom the action is brought, and shall

be dated and filled up like the other writs before mentioned.
Sect. 14. The forms of writs in civil actions shall be the same as

heretofore established by law and the usage and practice of the courts

;

but alterations may be made or allowed by the courts, when necessary

to adapt them to changes in the law, or for other sufficient reasons.

Sect. 15. All changes in the forms of writs shall be subject to the

final control of the supreme judicial court; and said court may by gen-
eral rules resrulate such chano;es in all the courts.

Sect. 16. When the name of a defendant is not known to the

plaintiff, the writ may be issued against him by a fictitious name, and
if duly served, shall not be abated for that cause, but may be amended
on such terms as the court deems reasonable.

Sect. 17. Original writs in the supreme judicial court and all writs

and processes in the superior court shall be signed and may be issued

in term time or vacation by the clerk, may be returnable to the same
court in any other county, may run into any county, and shall be exe-

cuted and obeved throus-hout the state.

Sect. 18. The subpoena on bills in equity shall be issued from the

clerk's office either in term time or vacation, upon a bill there filed,

shall bear teste of the first justice of the court who is not a party to the

suit, and shall be under the seal of the court and signed by the clerk.

Sect. 19. Original writs issuing from the supreme judicial court, or

superior court, if required to be served fourteen days before the return

day, shall be made returnable at the court next to be held after the ex-

piration of fourteen days from the date of the writ ; and if required to

be served thirty days before the return day, shall be made returnable at

the court next to be held after the expiration of thirty days from the

date of the writ : provided, that writs and processes of the supreme
judicial court may be made returnable at any adjourned term, in like

manner as at a term established by law.

Sect. 20. Original writs, writs of audita querela, scire facias by
private persons on judgment or recognizance, writs of error in civil cases,

petitions for certiorari, and bills in equity, in which the plaintiff is not

an inhabitant of the state, shall before the entry thereof be indorsed by
some sufficient person who is such inhabitant ; but if one of the plain-

tiffs is an inhabitant of the state the process need not be so indorsed.

Every indorser, in case of avoidance or inability of the plaintiff, shall be
liable to pay all costs awarded against the plaintiff, if the suit therefor

is commenced within one year after the original judgment.
18 Pick. 226. 3 Met. 59. 8 Cush. 98. 11 Cush. 89. See Ch. 129, § 29.

Original writs,
when to be
served.
R. S. 85, §8.
R. S. 90, § 21.

1859, 19().

5 Met. 334.

When,ifagainst
certain corpora-
tions.
K. S. 90, § 22.

5 Mass. 100.

SERVICE ON THE DEFENDANT.

Sect. 21. Original writs issuing from the supreme judicial court, or

superior court, shall be served fourteen days at least before the term at

which they are returnable, and original writs issued by a police court or

justice of the peace shall be served not less than seven and not more
than sixty days before the day on which they are returnable.

Sect. 22. When an action is brought against a county, city, town,
precinct, parish, religious society, or school district, or against proprie-

tors of common and undivided lands, or general fields or wharves lying

in common, the writ shall be served thirty days at least before the

return day.
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Sect. 23. When there is a separate summons to be served after an Summons, how

attachment of goods or estate, it shall be served by delivering the sum- k? s'l'-jo, § 39

mons to the defendant or leaving it for him as hereinafter directed ; and i3 Met. 475.

when there is an original sixmmons without an attachment, it shall be
served by reading it to the defendant, or by delivering to him a copy
thereof attested by the officer who serves it, or by leaving such copy for

him as hereinafter directed.

Sect. 24. The separate summons may be served at any time after same subject.

the attachment is made : provided^ it is served the number of days at • • > » •

least before the return day I'equired with respect to the service of the

original writ, and the certificate of the service of the summons shall be

indorsed on the original writ.

Sect. 25. If the summons is not served personally on the defendant, if no personal

the original or a copy, as the case may be, shall be left at his last and R^s.''9or§™4i*,^'

usual place of abode if he has any witliin the state knoAvn to the officer, 45.

and if he has none it shall be left Avith his tenant, agent, or attorney, if ecusii. 354.

he has any within the state known to the officer. If he has no such last

and usual place of abode, and no tenant, agent, or attorney, no seiwice

on him shall be required, except as is provided in the three following

sections.

Sect. 26. If an absent defendant whose goods or estate are attached on absent de-

is sued with one or more others on a joint contract, and he has no such (i™em"anUiTtiie

last and usual place of abode, and no tenant, agent, or attorney, within state, &c.

the state, the summons for him, or a copy, as the case may be, shall ocusii.'sw.'

be left with one of the co-defendants, if there be any within the 3Gray, 508.

state.

Sect. 27. In real actions, if the defendant or tenant in the action is in real actions

out of the state and has no last and usual ])lace of abode here known to
offoj-st''tr°"^

the demandant, the summons or an attested copy shall, in addition to k. s. 'jo,'§ 4r.

any other service required, be left for him with the tenant or occupant 2^cu8h. i'i?'

of the demanded premises if there is any, and if not, in some conspic-

uous place on the premises.

Sect. 28. In all cases when the defendant is out of the state or his Defendant in all

place of residence is not known to the officer, and no personal service is
state '&c°"to"*

made on him, he shall, in addition to the service as herein prescribed, have'furtiier

be entitled to further notice of the suit as provided in chajJter one hun- k° §*; 90, § 48.

dred and twenty-six. <5 Cjish. ,354.

Sect. 29. In suits against a county the summons shall be served by summons how
leaving an attested copy thereof with one of the county commissioners, to be served on

or with one of the officers who by law exercise the powers of county tlons!"
''"'"P"''^'

commissioners. In suits against a city, town, precinct, parish, religious k-S. 90, §42,

society, or school district, or against the proprietors of common and
imdivided lands, or general fields or wharves lying in common, the
summons shall be served by leaving an attested copy thereof with the
clerk of the corporation or proprietors, and another like copy with the
mayor or one of the aldermen or one of the selectmen of the city or
town, or one of the assessors or standing committee of the parish or
religious society, or one of the proprietors of such land or other estate,

as the case may be ; and if there is no such clerk found within the
county, the copy shall be left with one of the other officers before men-
tioned, or with one of said proprietors ; and if there are no such officers,

the copy shall be left with one of the inhabitants of the city or town or
one of the members of the cor}:)oration.

Sect. 30. In suits against a corporation other than those mentioned how, on other

in the preceding section, the summons shall be served by leaving the
R'"g°9o*'54.3'

original or copy, as the case may be, with the clerk, cashier, secretary,
agent, or any other officer having charge of its business; and if there is

no such officer found within the county, the summons may be served on
any member of the corporation.
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lSofvIcc in suits
ill oquity.
K. S. 'JO, §§ 118,

iiy.

Sect. 31. Every writ of original summons or subpoena issued in suits

in equity shall be served in the same manner and the same number of
days, at least, before the day on which it is returnable, as would be
required for the service of an original writ at common law between the
same parties.

Property liable

to attachment.
E.S.UO,§§',':V24.
1853, 269, § 2.

1859, 183.

5 Greenl. 453.

7 Mass. 123.

11 Mass. 184.

13 Mass. 128.

17 Mass. 409.

3 Piolc. 3(>8.

11 Pick. 341.

2 Met. 510.
See CIi. 103

;

Ch. 118, § 78;
Ch. 133, §§27-32.

Successive at-

tachments ou
same writ.

E. S. 90, § 55.

Proceeds of
property at-

tached and sold
may be again
attaclied.

R. S. 90, §§ 71,

72.

See §§ 72, 73.

Goods replevied
from officer

liable to furtlier

attaeliment.
K. S. 90, § 99.

Plaintiflf in re-

plevin liable for
wliole value.
K. S. 90, § lOO.

Goods may be
further attach-
ed, after death,
&c., of first at-

taching oflficer.

K. S. 90, § 101.

Proceedings in
such case.

R. S. 90, §§ 102,

103.

ATTACHMENT OF PROPERTY— GENERAL PROVISIONS.

Sect. 32. All real estates, goods, and chattels, liable to be taken
on execution, (except such goods and chattels as, from their nature or

situation, have been considered as exempt according to the principles of
the common law as adopted and practised in this state,) may be attached
upon the original writ, in any action in which debt or damages are

recoverable, and held as security to satisfy such judgment as the j)laintiff

may recover : provided^ that no attachment of lands or tenements shall

be made on a writ returnable before a justice of the peace, or police

court, unless the debt or damage demanded therein exceed twenty
dollars.

Sect. 33. Different attachments may be made successively upon the
same writ by one or more officers and in one or more counties, at any
tune before the service of the summons; but no further attachment shall

be made after the summons is served.

Sect. 34. When goods are sold or disposed of, by consent of the
parties or after an appraisal as hereinafter provided, the proceeds while
remaining in the hands of the officer shall be liable to be further attached
by liim as the property of the original defendant in like manner as the
goods themselves would have been liable if they had remained in the
possession of the officer ; and the proceeds so attached shall be held and
disposed of in the same manner as if the attachment had been made on
the goods themselves before the sale thereof But this shall not prevent
the officer from paying over to the defendant the surplus of the proceeds
of such sale, after retaining enough to satisfy all the attachments actually

existing at the time of such payment.
Sect. 35. All goods taken by replevin from an officer who has

attached them shall be considered as still remaining in his custody and
control so far as to be liable to further successive attachments, in like

manner as if the goods themselves had remained in his possession.

Sect. 36. If there is judgment for a return of the goods so re])levied,

the plaintiff in the replevin and his sureties shall be liable for the whole
of the goods, or the value thereof, although the attachment for which
they are eventually held was made after the taking of the goods by the
replevin.

Sect. 37. If an officer after making an attachment of goods dies or
is removed from office while the attachment remains in force, the same
goods, whether replevied or remaining in possession of the officer or of

his executors or administrators, may be further attached by any other

officer so as to bind the goods or the proceeds thereof, in like manner
as if the latter attachment had been made by the first-mentioned

officer.

Sect. 38, The officer making the latter attachment in such case shall

not take the goods themselves, but the attachment shall be made by a
return setting forth an attachment in the common foiTn and stating by
whom the goods were previously attached, and, if the goods have not
been replevied, by leaving a certified copy of the writ, (without the
declaration,) and of the return of that attachment, with the former
officer if living, or if he is dead with his executor or administrator, or

whoever else then has possession of the goods ; or if the goods have
been replevied and the officer Avho made the original attachment is dead,

such copy shall be left with the plaintiff in replevin, or his executors or
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administrators, and the attachment shall he considered as made when
such copy is delivered in either of the modes before provided.

Sect. 39. Goods taken by replevin from an attaching officer shall Mode of attach-

not be further attached as the property of the original defendant, in any
plfvfe,]'.'^'*

^'^'

other manner than that provided in the four preceding sections, so long k. s. yo, § loi.

as they are held by the person who replevied them, or by any one hold-

ing under him, unless the original defendant has acquired a new title to

the goods.

Sect. 40. Goods and chattels attached by an officer, Avhether remain- Attachment to

ing in his custody at the time of his death or taken from him by replevin tiKmoii'attaeh-

or otherwise, and also all claims for damages to goods so taken from him, 'll.'g'
"''^/'^'^

''i'-'^-

shall remain subject to the attachment in like manner as if the officer

had lived, and shall not be considered as assets in the hands of his execu-

tors or administrators.

Sect. 41. If real estate that is attached is subject to a mortgage or ofiandthatis

other encumbrance, and the mortgage is redeemed or the encumbrance K^s^Hi's'fa^.

removed before the levy of the execution, the attachment shall hold the loMass. 42i.
• l'>>I*is*^ol

premises discharged of the mortgage or encumbrance, and the execution sMetiaio.

'

may be levied in the same manner and with the same effect as if the

mortgage or other encumbrance had never existed.

Sect. 42. If final judgment in any case is rendered for the plaintiff". Goods, &c., at-

the goods and estate attached shall be held for thirty days after tlie thi|.t?da>-s\,f"'"

judgment, in order to their being taken on execution; and if the attach- tfrjudpiieut.

ment is made in the county of Nantucket and the judgment is rendered &"., for sixty

in any other county, or if the judgment is rendered in Nantucket and days, in certain

the attachment is made in any other county, the goods and estate shall k. s.'oo, §25.

be held for sixty days after final judgment, unless in either case the

attachment has been dissolved as hereinafter provided.

Sect. 43. If the final judgment is for the defendant, the attachment Attachment

shall be forthwith dissolved. ^- ^- ^o. § 26.
juf,|^eTi't for

Sect. 44. The final judgment intended in the two preceding sec- defendant.

tions is that which is rendered in the original action, whether upon ll"i!if"/7iiVwo

appeal or otherwise, and not such as may be rendered upon a writ of preceding sec-

error or writ of review. "* ^^^^^- ^^- » Mass. 241. ^^'^'^'/g^^ 5 07.

Sect. 45. When real estate, goods, chattels, or effects, are attached. Attachment

and the debtor dies before they are taken or seized on execution, the death of detend-

attachment shall be dissolved if administration of the estate of the ant, unless, &c.

deceased is granted in this state within one year after his decease, or if 7 Mass?'254.'
'

apiilication therefor is made within said vear and administration is after- ^ ^J^**^- !t*!I^-

wards granted upon such application. If no such administration is 11 cush~ 463.

granted, the property attached shall continue bound by the attachment '^ ^'^^^' ^^^' ^^'^•

in like manner as if the debtor were still living.

Sect. 46. When the attachment is of goods, the officer shall upon Proceedings in

demand deliver them to the executor or administrator, if any is appointed j"' ^'

^jff*^; jq^.

in this state within the time limited in the preceding section, upon 5 Met. 350.

receiving from the executor or administrator his legal fees and charges
for attaching and keeping the goods.

Sect. 47. If the officer has sold the goods on execution before such ofacer Uabie

demand, or if he has sold in like manner any other chattel interest, or
procw.is"'''*

anv right of redeeminsf real estate attached as aforesaid, he shall not be R- s. yu, §107.

considered a trespasser for so doing ; but he shall be liable only for the "' ~'

proceeds of the sale after deducting his legal fees and charges for attach-

ing, keeping, and selling, the goods, and such j^roceeds may be recovered
by the executor or administrator in an action of contract for money had
and received.

Sect. 48. If the officer in such case has paid over the proceeds of Creditor liable

the sale to the judgment creditor before such demand, he shall be ovJi^to'i'nm!""'^

exem})t from all further liability therefor, and the executor or adminis- iV_.^-^';;;§i08.

trator, if appointed as before provided, may recover from the judgment
^'^°~' "'"'

53 79
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No set-off al-

lowed in such
case.

U. S. 90, §109.

creditor the amount so paid to him, in an action of contract for money
had and received.

Sect. 49. The defendant, in an action founded on either of the three
preceding sections, shall not be allowed in any manner to set off a de-

mand against the executor or administrator, or against the estate of the

deceased.

i^bol^L.^

Attachment,
how made.
R. S. 90, § 31.

1847, 207, §3.
5 Greenl. 453.

13 Mass. 128.

11 Pick. 341.

11 Met. 235.

Copy of writ
and officer's re-

turn to be de-
posited in
clerk's office.

K. S. 90, §28.
1839, 89.

1.847, 207, § .3.

1 Met. 212.

2 Met. 48f).

10 Met. 142.

11 Met. 244.

Officer's duty
and fees.

1838, ISO.

1839, 89.

1847, 267, § 3.

2 Met. 486.

5 Met. 517.

Clerk's duty
and fees.

K. S. 90,§30.
1856, 209.

When such at-

tachment takes
effect.

B. S. 90, § 29.

Attachment of
real estate
fraudulently
conveyed, &c.
1844, 107, § 2.

1855, 453.

Clerk to enter
name ofpersons
having legal
title, &c.

ATTACHMENT OF EEAL ESTATE AND LEASEHOLD ESTATES.

Sect. 50. In attaching real estate or any right or interest in land, it

shall not be deemed necessary that the officer should enter upon the

land or be within view of it. In attaching leasehold estates the officer

shall state in his return in general terms the leasehold property attached.

Sect. 51. No attachment of real estate or of any leasehold estates

on mesne process shall be valid against a subsequent attaching creditor,

or against a person who afterwards purchases the same for a valuable

consideration and in good faith, unless the original writ or a copy there-

of, and so much of the officer's return thereon as relates to the attach-

ment of the estate, is deposited in the office of the clerk of the courts for

the county in which the lands lie, or in the office of the clerk of the

supreme judicial court if the lands lie in the county of Suffolk, which
copy shall be certified by the officer, but need not contain the declara-

tion in the writ.

Sect. 52. Every officer making such attachment shall deposit the
writ or copy in the clerk's office according to the provisions of the pre-

ceding section ; and he shall be entitled to receive four cents a mile for

his travel from the place of service to the office of the clerk, together

with his fee for the copy.

Sect. 53. The clerk shall note on every such writ or copy the day,

hour, and minute, when he receives it, and shall file the same in his

office. He shall also enter in a book to be kept for that purpose the

name of the plaintiff" and name of each defendant whose estate is at-

tached, the time when the attachment was made, and the time when the

writ or copy was deposited. His fee in each case shall be twenty-five

cents, for which he shall not be holden to render any account, and which
shall be paid on the delivery of the writ or copy, and may be taxed for

the plaintiff" in his bill of costs.

Sect. 54. If the writ or copy is deposited as aforesaid within three

days after the day on which the attachment is made, the nttachment
shall take eff"ect from the time it was made, otherwise from the time
when the writ or copy is so deposited.

Sect. 55. When an attachment on mesne process is made of real

estate or any right or interest therein which has been fraudulently con-

veyed by the debtor to a third person ; or which has been purchased or
the purchase money of which has been directly or indirectly paid by
the debtor and the title thereto retained in the vendor or conveyed to

another person, with the design and for the purpose of fraudulently

securing the same from attachment by a creditor of such debtor, or with
the intent and for the purpose of delaying, defeating, or defrauding,

creditors ; it shall not be valid against a subsequent attaching creditor,

or against a pei'son who afterwards purchases the estate for a valuable

consideration and in good faith, unless the officer in addition to the
return required by the preceding sections also returns a brief descrip-

tion of the estate attached, by its locality, situation, boundaries, or oth-

erwise, as known to him, and the name or names of the person or per-

sons in whom the record or legal title stands.

Sect. 56. The clerk in such case, in addition to the names of the
parties to the writ which he is required to enter as provided in section

fifty-three, shall also enter in his book of attachments the names of the
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persons in whom the record or legal title stands as returned by the offi- i&w, 107, §3.

cer, in the same manner as if the estate of such persons were attached

as defendants iu the writ.

attachment of goods, &c., which cannot be removed.

Sect. 57. When an attachment is made of articles of personal estate Attachment of

which by reason of their bulk or other cause cannot be immediately re-
pot's too bulky

1 •/>! /.I • , • ^ 111 -x 1 n , ^^"'^ removed.
moved, a certmed copy 01 the writ, (without the declaration,) and 01 the k. s. 90, §§ 33,

402.
return of the attachment, may at any time within three days thereafter ^ pi^j^

be deposited in the office of the clerk of the city or town in which it is - Met 36.^

made; and such attachment shall be equally valid and effectual as if the see ch. 133, § 42.

articles had been retained in the possession and custody of the officer.

Sect. 58. The clerk shall receive and file all such copies, noting Same subject.

thereon the time when received, and keep them safely in his office, and k. s. 90, §35.

also enter a note thereof, in the order in which they are received, in the
books kept for recording mortgages of personal property ; which entry
shall contain the names of the parties to the suit and the date of the
entry. The clerk's fee for this service shall be twenty-five cents, to be
paid by the officer and included in his charge for the service of the wi'it.

attachment of shaees in corporations.

Sect. 59. The share or interest of a stockholder in any corporation Shares in corpo-

organized under authority of this state may be attached by leaving an be*a°?ach«r
*"

attested copy of the writ, (without the declaration,) and of the return k. s. 40, § 13.

of the attachment, with the clerk, treasurer, or cashier, of the company, seeCh. i^,§42.
if there is such officer ; otherwise with any officer or person who has at

the time the custody of the books and papers of the corporation.

Sect. 60. Any share or interest so attached, with all the dividends Same subject.

thereafter accruing thereon, shall be held as security to satisfy the final see^ch?i33^§'48.

judgment in the suit, in like manner as any other personal estate is held.

Sect. 61. If the officer having a writ of attachment against such Penalty on re-

stockholder exhibits the writ to the officer of the company who is ap- for reiusafo^
pointed to keep a record or account of the shares or interest of the ^ise certificate.

stockholders therein, and requests a certificate of the number of shares isk/sii.

or amount of the interest held by the defendant in the suit, such officer See Ch. 133, § 46.

of the company shall give such certificate to the officer holding the writ.

If he unreasonably refuses to do so, or if he wilfully gives a false certif-

icate thereof, he shall be liable for double the amount of all damages
occasioned by such refusal or false certificate, to be recovered in an
action of tort, unless the judgment is satisfied by the original defendant.

attachment, &c., of personal property mortgaged or pledged.

Sect. 62, Personal property of a debtor that is subject to a mort- Attachment of

gage, pledge, or lien, and of which the debtor has the right of redemp-
goo'ds'.^^'^'^

tion, may be attached and held in like manner as if it were unencum- R. s. 90, §78.

bered : provided^ the attaching creditor pays or tenders to the mortgagee, 1 pick. 399.

'

pawnee, or holder, of the property, the amount for which it is so liable,
ji^jigt^'f/g

Avithin ten days after the same is demanded. iCush.278. ocush.ioe. 4 Gray, 550. 13 Met." 264.'

Sect. 63. Every such mortgagee, pawnee, or holder, shall, when Mortgagee to

demanding payment of the money due to him, state in writing a just (fue h?m,°&c^
and true account of the debt or demand for which the property is liable K- s. 90, § 79.

to him, and deliver it to the attaching creditor or officer. If the same 03 Pick. :ei.'

is not paid or tendered to him within ten days thereafter, the attach- \^%{r^'^~'
^''^'

ment shall be dissolved and the property shall be restored to him ; and '3~5iet. 144.

the attaching creditor shall moreover be liable to him for any damages f^^^li 30(^575.

he has sustained by the attachment. 1 Gray, 254;
•'

3 Gray, 4S0.



628 ATTACHMENT OP PERSONAL raOPERTY MORTGAGED, &c. [ChAP. 123.

Penalty for de-
mandiug too
much.
K. S. 90, § SO.

1852, 312.

Debt to be re-

paid out of pro-
ceeds of sales.

K. S. 90, § 81.

or by defend-
ant.
R. S. 90, § 82.

Personal prop-
erty mortgag'ed
in debtor's pos-
session may be
attached, and
mortgagee sum-
moned, &c.
1844, 14S, § 2.

3 Cush. 30(5.

6 Cush. 106.

Court to ascer-
tain what is

justly due, and
creditor to pay
same to mort-
gagee, or at-

tachment void.

1844, 14S, § 3.

Validity of
mortgage may
be denied by
creditor, and
tried by jury.
1844, 148, § 4.

Creditor to re-

tain amount
paid bvhim,&c.
1844, 148, § 5.

not recover-
ingjudgmeut,to
hold projjcrty
until repaid ,&c.
1844, 148, § G.

Sect. 64. If he demands and receives more than the amount due
to liim, he shall be liable for the excess, with interest thereon at the

rate of twelve per cent, a year, to be recovered by the attaching cred-

itor in an action of contract for money had and received.

Sect. 65. When property attached and redeemed as aforesaid is

sold on mesne process or on execution, the proceeds thereof^ after de-

ducting tlie charges of the sale, shall be first apiDlied to repay the attach-

ing creditor the amount so paid by him, with interest.

Sect. 66. If the plaintift' after having redeemed the goods does not
recover iudtrment in the suit, he shall nevertheless be entitled to hold
the goods until the defendant repays to him the sum which he paid for

the redemption, or as much thereof as the defendant would have been
obliged to pay to the mortgagee, pawnee, or holder, of the goods, if

they had not been attached, with interest from the time when the same
is demanded of the defendant.

Sect. 67. Personal property of a debtor subject to a mortgage, and
being in the possession of the mortgagor, may be attached in the same
manner as if it was unencumbered ; and the mortgagee or his assigns

may be summoned in the same action in which the property is attached,

as the trustee of the mortgagor or his assigns, to answer such questions

as may be put to him or them by the court or their order touching the

consideration of the mortgage and the amount due thereon.

Sect. 68. If upon such examination, or verdict of a jury as herein-

after provided, it appears to the court that the mortgage is honafide^
the court, having first ascertained the amount justly due upon it, may
direct the attaching creditor to pay the same to the mortgagee or his

assigns within such time as it orders ; and if the attaching creditor does
not pay or tender the sum within the time prescribed, the attachment
shall be void and the property be restored.

Sect. 69. If the attaching creditor denies the validity of the mort-
gage and moves that the same may be tried by a jury, the court shall order
such trial on an issue to be fi'amed under the direction of the court, and
if upon such examination or verdict the mortgage is adjudged valid, the

mortgagee or his assigns shall recover his costs.

Sect. 70. When the creditor has paid to the mortgagee or his

assigns the sum directed by the court, he shall be entitled to retain out
of the proceeds of the property attached, when sold, the sum so paid
with interest, and the balance shall be applied to the iDaymeut of his

debt.

Sect. 71. If the attaching creditor after having paid the sum di-

rected by the court does not recover judgment in the suit, he shall

nevertheless be entitled to hold the property until the debtor has repaid

the sum so i^aid by order of court, with interest.

Goods attached
may be sold by
consent.
K. S. 90, § 57.

17 Pick. 429.

1 Met. 34.

4 Met. 137, 504.

6 Met. 94.

10 Met. 23('i.

4 Cush. 393.

See § .34.

Ch. 133, §§.34-12.

SALE BY CONSEXT OP PERSONAL PROPERTY ATTACHED.

Sect. 72. When personal property is attached, whether on one or

more writs, and the debtor and all the attaching creditors consent in

writing to the sale, the attaching officer shall sell it in the manner pre-

scribed by law for selling like property on execution ; and the proceeds
of the sale, after deducting the necessary charges, shall be held by the

officer subject to the attachments, and shall be disposed of in like man-
ner as the property would have been held and disposed of if it had
remained unsold.

PERISHABLE PROPERTY ATTACHED.

Property at- Sect. 73. When an attachment is made of live animals, or of goods

abieT&i,''may
^' ^^' chattels which are liable to perish, waste, or be greatly reduced in
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(58.

value by keeping, or which cannot be kept without great and dispro- be appraised

portionate expense, and the parties do not consent to a sale thereof as ffVocf's'
before provided, the property so attached shall upon the request of i.« Piek-'^o?!^

either of the parties interested be examined, appraised, and sold or
*^'^^"^^-

otherwise disposed of, in the manner following.

Sect. 74. Upon such application made by either party to the attach- Procopding-s

ing officer, he shall give notice to all the other parties or their attorneys,
"ion fwa}!-'''

prepare a schedide of the goods, and cause three disinterested persons praisemeut.

acquainted with the nature and value of such goods to be appointed issI'mI.^'^'
and sworn before a magistrate, or the attaching officer, to the faithful

discharge of their duty as appraisers.

Sect. 75. If the defendant is not within the state and has no attor- Notice to de-

ney therein, the notice shall be left in writing at his last and usu;d place !!;Il''"?!u!^i°.^
f T 1 • 1 • n 1 1 -1 •• 1 ti 1 -IT ^

-,
out 01 tne State.

01 abode m the state it he has any, otherwise it shall be delivered to, i837, iss.

or left at the dwelling-house or place of business of, the person who had
possession of the pro])erty at the time of the attachment.

Sect. 76. The appraisers shall be appointed, one by the creditor or Appraisers,

creditors in the several suits, one by the debtor or debtors, and one bv r° a ''uPf?n®***

the officer; and it the debtors or creditors respectively neglect to ap-
point such appraiser, or do not agree in the nomination, the officer shall

appoint one in their behalf
Sect. 77. The appraisers shall examine the attached ]Droperty, and Upon decision

if they are of opinion that the same or any part thereof is liable to goodTSay'be
perish or waste, or to be greatly reduced in value by keeping, or sold.

that it cannot be kept without great and disproportionate expense, 4 cush.'393.

'

they shall proceed to ajjpraise the same according to the best of their ^^^ §
'^•

skill and judgment at the value thereof in money ; and the goods shall

thereupon be sold by the officer and the proceeds held and disjDOsed of
in the manner before provided in the case of a sale by consent of par-

ties, unless the goods are taken by the debtor as provided in the follow-

ing section.

Sect. 78. The goods so appraised shall be delivered to the debtor, or deiiyered

if he requires it, upon his depositing with the attaching officer the ap- upon1i?f depos-
praised value thereof in money, or giving bond to him in a sufficient pen- iting money or

alty and with two sufficient sureties, conditioned to pay to him the S'7s°9o,'§o2**'*

appraised value of the goods or satisfy all such judgments as may be re-

covered in the suits in which the goods were attached, if demanded within
the time during which the goods would have been held by the respective

attachments, or within thirty days after the time Avhen the creditors

respectively would have been entitled to demand payment out of the
proceeds of the goods if they had been sold as before provided.

Sect. 79. The officer taking such bond shall return the same with Bond to be re-

the writ on which the first attachment is made, in like manner as bail ^^^^^'^ ^'* ^^^

bonds are returned, with a certificate of his doings in relation thereto, R. s. 90, §63.

and if the bond is forfeited, the creditors or any of them may bring an ~'
'

'

action of contract thereon in the name of the officer.

Sect. 80. The writ in such action shall in addition to the usual Action thereon

indorsement have also indorsed on it the names of the creditors by w creduofs!*
whom the action is brought ; and ifjudgment is rendered for the defend- R. s. 9o, §64.

ants, executions for the costs shall be issued against all the creditors

whose names are so indorsed.
Sect. 81. If judgment is rendered for the plaintiff, the money recov- Money reeovcr-

ered shall be first applied, under the order of the court, to pay the them.
''*^^°"^ *°

reasonable expenses of prosecuting the suit, so far as the same are not R- s. 9o, § 65.

reimbursed by the costs recovered of the defendant ; and the residue
shall belong to all the attaching creditors according to their resjiective

rights.

Sect. 82. The court may upon a hearing in equity determine the *^ ^^^
''"'^^''i?'

• 1 , f.,1 t ^j^ 1 • ^ -!• 1 1 uted by court.
rights ot the several attaching creditors, and award a separate execution r. s. 90, § 66.

53*
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for the amount due or payable to each, to be served and levied to his

own use in the manner provided when a judgment is rendered on an
administration bond ; or they may award one execution for the whole
sum due on the bond, and cause the money received to be distributed

among the creditors according to their resjjective rights.

Prior attach- Sect. 83. No judgment or execution shall be awarded for the use
ments to be pro- ^f ^ creditor witliout reserving as much as may be due ujion any prior

K. s. 90, §67. attachment, whether the creditor in such prior suit is or is not one of

those by Avhom the action is brought on the bond.

Creditor not Sect. 84. Any creditor entitled to the benefit of the bond who has

wuhoJjoua'&c. ^0^ joined in bringing the action thereon, may bring a writ of scire

li. s. yo, §08. facias, on the judgment, and recover any sum due to him upon the

bond; or he may upon motion, at any time before final judgment, be
allowed upon such terms as the court prescribes to become a party to

the action, as if he had been one of those by whom it was originally

brought.
Limitation of Sect. 85. No Creditor whose cause of action on such bond accrued

aud°of s">rr(f' more than one year before the commencement of the action, shall have
cjrtsonjudg-- iudgment or execution in such action, and no creditor shall sue out a

K. S.90, §00. writ of scire facias on the judgment, unless within one year after his

cause of action accrues.

Creditor may be Sect. 86. When goods wliich are sold or appraised and delivered to

enou<rh'?o"'pri- ^^^^ debtor in the manner before provided are attached by several cred-
or attachmputs. itors, any one of them may demand and receive satisfaction of his iudg-

• '
^

' ment notwithstanding a prior attachment, if he is otherwise entitled to

demand the money, and if a sufficient sum of the proceeds of the
goods, or of the appraised value, is left to satisfy all jprior attachments.

JOINT personal property ATTACHED ON A WRIT AGAINST PART
OWNER.

Goods attached Sect. 87. When personal property belonging to two or more persons

ccK^t^-equcsrof ^^ attached in a suit against one or more of the part owners thereof, it

part owner not shall, upou the rcqucst of any other of the part owners, be examined

\x. s.To,T'3- ^^^ appraised in the manner before provided for an appraisement when
2 Met. 30. made at the request of a party in the suit; except that the part owner

who makes the application shall apj)oint one of the appraisers, and the
debtor shall not appoint any.

and delivered Sect. 88. The property so appraised shall be delivered to the part

owiieiMipmniia owncr at whose request it was appraised, upon his giving bond to the
giving bond,&c. attaching officer, in a sufficient penalty and with two sufficient sure-

' ' '
*

' ties, conditioned to restore the same in like good order, or to pay the
officer the appraised value of the defendant's share or interest therein,

or satisfy all such judgments as may be recovered in the suit in which it

is attached, if demanded within the time during wliich the i:»ro2)erty

would have been held by the respective attachments.

If such part Sect. 89. If such appraised value or any part thereof is so paid, the

eoods^ boMnue'*'
defendant's share of the property shall thereby become pledged to the

pledged.
^ p^i'ty to wliom it was delivered, and he may sell it, if not redeemed, and

E. s. 90, § ,5.
^\^q\i account to the defendant for the balance of the proceeds of the
sale.

To be restored Sect. 90. If the attachment is. dissolved, the party to whom the

of attaeinne'ut
defendant's share was delivered shall restore the same to the defendant,

:r.s. 90, § ro. or to the officer to be by him delivered to the defendant.

Return of offi- Sect. 91. The doiugs of the officer, together with the bond, shall be

ceedin^l; m suit
I'sturned by him in the manner before provided in the case of a bond

upon bond^_ given by a debtor upon the delivery to him of property attached ; and
^'^"- tipon the forfeiture of such bond like proceedings maybe had as are

provided upon the forfeiture of the bond given by a debtor.
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ATTACHMENTS DISPUTED BY PERSONS HAVING SUBSEQUENT LIENS, &C.

Sect. 92. When a person claims title or interest by force of a sub- Fraudulent at-

sequent attachment, purchase, or mortgage, or in any other manner, in defeltod.**'
'^^^

any estate real or personal that is attached in a suit between other per- «• s. yo, §83.

sons, he may dispute the validity and etfect of the prior attachment, on y'liet. oo!''^"

the ground that the sum demanded in the first suit was not justly due,
or was not payable when the action was commenced.

Sect. 93. The person objecting to the attachment may file his ])eti- Petition by tiie

tion in the court in which the first suit is pending, at any time before Fn-^Therc'to.'"^

final judgment therein, praying that the prior attachment may be dis- Rrs.yo, §84.

solved, and setting forth the facts and circumstances on which his peti-

tion is founded, and the grounds of his own claim.

Sect. 94. The petitioner or some person in his behalf shall make to be support-

oath that his claim is just and legal, and that all the other facts set forth r. sT oof
§
'S!*^'

in the petition are true, or are believed by the deponent to be so.

Sect. 95. The court upon the hearing of the petition shall at the Prior attach-

motion of either party direct a trial by jury of any question of fact dissoiveYin*^
arising in the inquiry, and if it appears to the court that any part of the case, &c.

sum demanded in the prior suit is not justly due, or was not payable ?pfok!%of°"
when the action was commenced, it shall order the attachment therein fJp\^^'h
made to be dissolved in whole or in part as justice requires ; but such
order shall have no other eftect on the prior suit.

I Sect. 96. The proceedings between the two adverse claimants or Proceedings not

plaintiffs shall not be aflected by any answer, plea, or other act, of the swef &c^^of dc-
defendant in the prior suit, nor by the judgment rendered therein. ibuda'ut.''

Sect. 97. No attachment shall be dissolved in manner aforesaid by
e^u^l^g ^f'^e.

reason of any defence to the action founded on the laws for the lim- fence in such
"

itation of actions, restraining usury, requiring certain contracts to be ^^g g^^ j gg^

made in writing, or of any otlier like defence, if it appears to the court
that the demand is otherwise well founded, and is justly and equita-
bly due.

Sect. 98. The court may upon such inquiry award to either party Damages and
reasonable costs ; and if the prior attachment is maintained, the courts 'o^ts may be1^1 >,!• T iiT T awarded.
may award to the attaching creditor reasonable damages, and execu- R. s. yo, §90.

tion may be issued for such costs and damages. ^ ^'^'^- '^^''^''•'^

Sect. 99. The court shall also, upon the filing of the petition, Petitioner to

require a bond or recognizance of the petitioner, or of some person in for dama"c7
his behalf, with suflicient surety or sureties, conditioned to pay to the aud costs'!

adverse party all such damages and costs as may be awarded to him ^'' ®' ^^' ^
^^'

in the proceedings upon the petition.

Sect. 100. It; during the pendency of the proceedings, the action Proceedings

in which the attachment is made is carried to a higher court, tlie V.''°c° n??^\'"?J;

inquiry concerning the attachment shall be earned to the same court,
and there heard and determined as if the action had been originally
commenced there.

Sect. 101. The decision or judgment of the court upon such an Decision to bar

inquiry, whether the attachment is thereby vacated or held to be valid ''°^>°'^ '}p\"?*lA-iiiiii 1
••^1 -111 .. prior attaching

and ettectual, shall be a bar to any action brought by the petitioner creditor for

against the party who made the attachment, for any supposed fraud or 1^ s'!'90, § 93.

deceit therein.

Sect. 102. Nothing contained in the ten preceding sections shall To what cases

apply to any action commenced before a justice of the peace or police jf^g^^'^o, § ;^
court. Gray. 528.

'

EEDUCTION OF EXCESSIVE ATTACHMENTS.

Sect. 103. If an excessive attachment of goods or estate is made Excessive at-

on mesne process, the defendant may apply in writing, in any county, be'^riducedon^
to a justice of the court to which such process is returnable, for a application to

•• ' court.
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1852, 312, § 59. reduction of the amount of the attachment; and such justice shall

order a notice to tlie plaintift', returnable before himself or any other
justice of the same court as speedily as circumstances permit. If, upon
summarily hearing the 2:)arties, it is found that the attachment is exces-

sive, the justice shall order it to be reduced, or a part of the goods or

estate to be released, and thereafter the attachment shall be deemed to

be reduced or partially released, according to such order.

AttaehmeTits
dissolved by
giving bond,
with suffldti-nt

Bureties, for

payment of
judgment.
ia38, ir>3, § 20.

1842, 71.

1850, 27, § 1.

1851, 327, § 18.

1 Cush. 535.

3 Cush. 189.

7 Cush. 333.

6 Gray, 112.

Same subject.
1846, 122.

1850, 27, § 1.

See Ch. 131,

§§ 18-21.

Fees for ap-
proving bonds,
&c.
1850, 27, § 2.

DISSOLUTIOlSr OF ATTACHMENTS BY GIVING BOND.

Sect. 104. Any person or corporation whose goods or estate are

attached on mesne process in a civil action may, at any time before

final judgment, dissolve sucli attachment, by giving bond, with suf-

ficient sureties, to be approved by the plaintiff or his attorney in

writing, or by a master in chancery, with condition to pay to the

plaintiff the amount, if any, that he may recover within thirty days
after the final judgment in such action. No sureties shall be deemed
sufficient unless satisfactory to the plaintiff, or it is made clearly to

appear to the master that each one, if there are only two, is worth,

above what will pay his debts, a sum equal to that for which the

attachment is laid ; or, if there are more than two, that they are to-

gether worth twice such sum.
Sect. 105. Before such bond is approved by a master, the party

whose goods or estate are attached, or some one in his behalf, shall

make application in writing to a master, specifying therein the names
and places of residence of the persons proposed as sureties. The same
notice of the time and place of the hearing thereon shall be given to

the plaintiff or his attorney, as is required in taking depositions ; but
the plaintiff or his attorney may in writing waive such notice, or may
a2:)prove the bond at any time.

Sect. 106. The fees of the master for approving a bond shall be
one dollar for the hearing and decision, and fifty cents for the citation.

If the attachment is dissolved, such fees shall be taxed in the de-

fendant's costs, if he prevails in the suit.

WHEN officer TO ATTACH OR ARREST.

Plaintiff may Sect. 107. When the writ requires the officer to attach the goods

vicro/writsrby ^^ estate of the defendant, and for want thereof to take his body, the
attachment or j^laiutiff Or his attorney may by written or verbal directions require the

n^'s. 90, § 56. officer to serve the writ, by an attachment of goods or estate or by
4 Mass. 60. arresting the defendant, and the officer shall serve the writ according

to such directions, if it is in his power to do so. ,

CHAPTER 124.

OF ARREST, IMPRISONMENT, AND DISCHARGE.

ARREST ON MESNE PROCESS AND EXECU-
TION.

Section
1. Arrest on mesne process in actions of con-

tract.

2. in actions oftort.

3. not in actions for slander.

Section
4. Officer need not arrest without order.

5. Arrest on execution.

6. on execution for costs.

7. of woman.
8. No arrest after sunset.
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discharge of pehsons akkested ox mesne
pkocess axl) execution.

Section
9. Dcl't'udaut, when arrested, to be allowed

time to procure bail, &c. ; to be carried be-

fore magistrate.

10. If defendant or debtor desires to take oath,

but does not wish time fixed, &c., magis-

trate may take recognizance, &c.

11. A person surrendered, &c., may recognize

anew.

12. When defendant or debtor desires to take

oath, notice to be given.

13. Service of notice.

14. New notice not to be given until after seven

days, unless, &c.

15. Defendant or debtor to be examined.

10. Examination may be adjourned, &c.

17. Pending examination, recognizance may be

taken, &c. No recognizance after oath has

been refused.

18. Defendant may be discharged if he was not

intending to leave the state. Proceedings.

19. Examination concerning ability to pay, &c.

20. Debtor not entitled to oath, if he misspends

his property, <tc.

21. If magistrate is satisfied, &c., he may ad-

minister oath.

22. Certificate of magistrate and effect of dis-

charge. Death of creditor not to affect pro-

ceedings.

23. Debtor on bail, &c., may be discharged, &c.

24. not entitled to oath, after scire facias,

until ijayment of costs.

IMPRISONMENT.

25. Debtor, when arrested on mesne process in

an action of tort, &c., may be committed,

&c.

26. on execution, &c., may be committed,

&c.

27. support of, in jail.

28. creditor may discharge.

29. goods and estate of, to remain liable.

30. liable for aU sums paid for his support.

punisii.^ient of fraudulent debtors.

Section
31. Wlien fraud is charged, debtor to plead, &c.

3^. Either party may appeal.

.33. Proceedmgs on appeal.

34. Upon default or conviction debtor may be

denied oath, &c.

discharge of persons imprisoned on
warrants of distress in favor of the
STATE.

35, 3(), 37. Proceedings when committed on
warrant of distress in favor of state.

DISCHARGE OR REMOVAL OF INSANE PERSONS
I.MPRISONED IN CIVIL CASES.

38. Insane debtors, how released from confine-

ment on mesne process or execution.

39. Legal rights of creditors not affected.

SPECIAL PROVISIONS FOR PERSONS IN PRISOX
OR ON BAIL IN CIVIL ACTIONS WHEN JUDG-
MENT IS RECOVERED AGAINST THEM.

40. I>iseharge of persons in jail or on bail when
final judgment is rendered against them.

41. 42. Proceedings when execution issues.

43. Bond may be given by person burrendcred

by bail after final judgment.

44. Debtor may be committed within thirty

days after judgment.

SURRENDER OF PRINCIPAL ON RECOGNI-
ZANCES.

45. Proceedings when principal is surrendered

on recognizance.

REMEDY ON RECOGNIZANCES AND BONDS,
AND FOR ESCAPES.

46. Remedy on recognizances and bonds.

47. for an escape.

FEES.

48. Fees of magistrate.

49. of the judge, under section thirty-eight.

50. of jailer.

ARREST ON" MESNE PROCESS AND EXECUTION".

Section 1. No person shall be arrested on mesne process in an ac

tion of contract, unless the plaintiif or some person in his behalf make!

affidavit and proves to the satisfaction of some justice of a court of rec

ord, police court, judge of a probate court, master in chancery, commis- Isoo^ lee,' § .x

sioner of insolvency, and except in the county of Suftblk, trial justice, or seeCh. 17, §'

/. . .. f..l
^ 'J '

Ch.52, §2r>; I

Arrest on
mesne process
in actions of
contract.

of any justice of the peace :
—

First. That he has a good cause of action, and reasonable expecta-

tion of recovering a sum amounting to twenty dollars, exclusive of all

costs which have accrued in any former action

:

Second. That he believes, and has reason to believe, the defendant

has property not exempt from being taken on execution, which he does

not intend to apply to the payment of the plaintitf's claim : and
Third. That he beheves, and has reason to believe, that the defend-

ant intends to leave the state, so that execution if obtained cannot be
served upon him

:

Or, (instead of the second and third,) that the defendant is an attor-

ney at law ; that the debt sought to be recovered is for money collected

by the defendant for the ].)laintiff", and that the defendant unreasonably
neglects to pay the same to the plaintiff.

And such affidavit and the certificate of the magistrate that he is

satisfied the same is true shall be annexed to the writ.

80

60.

Ch.
118, §78; Ch.
105, § 36.
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Arrest on
mesne process
in actions of
tort.

1855, 249, § 1.

7 Gray, 59.

See Ch. 17, § 60.

See Ch. 165, § 36.

not in actions
for slander.
1855, 249, § 2.

Officer need not
arrest witliout
order.
K. S. 90, § 110.

Arrest on exe-
cution.
1857, 141, §§ 1,

2 3.

1859, 166, §2.
See Ch. 17, § 60.

Ch. 118, § 78.

Ch. 165, § 36.

iXio^Lili-

on execution
for costs.

of woman.
1857, 141, § 30.

Sect. 2. No person shall be arrested on mesne process in an action

of tort unless the plaintitl" or some person in his behalf makes oath to

the satisfaction of some magistrate named in section one, that he be-

lieves, and has reason to believe, that he has a good cause of action

against the defendant, that he has a reasonable expectation of recover-

ing a sum equal at least to one-third the damages claimed in the writ,

and that he has reason to believe that the defendant is likely to remove
beyond the jurisdiction of the court to which the writ is returnable, so

that execution, if obtained, cannot be served upon him ; and such affi-

davit with a certificate of the magistrate that he is satisfied the same is

true shall be annexed to the writ.

Sect. 3. No person shall be arrested on mesne process in a civil

action for slander or libel.

Sect. 4. The officer who serves an original writ shall not be liable

foi not having arrested the defendant unless he has been expressly re-

quired by the plaintifl' or his attorney to make the arrest.

Sect. 5. No person shall be arrested on an execution issued for debt

or damages in a civil action, except in actions of tort, unless the judg-

ment creditor or some person in his behalf, after execution is issued

amounting to twenty dollars exclusive of all costs, which make part of

said judgment, whether the same have accrued in the last action or any
former action on the same original cause of action, and while so much
as that amount remains uncollected, makes affidavit and proves to the

satisfoction of some magistrate named in section one ; or if the execu-

tion was issued by a justice of the peace the affidavit may be made
before him :

First. That the debtor has property not exempt fi-om being taken
on execution, which he does not intend to apply to the payment of the

plaintiiF's claim ; or.

Second. That since the debt was contracted, or the cause of action

accrued, the debtor has fraudulently conveyed, concealed, or otherwise

disposed of some part of his estate, with a design to secure the same to

his own use or defraud his creditors ; or.

Third. That since the debt was contracted, or the cause of action

accrued, the debtor has hazarded and paid money or other property to

the value of one hundred dollars or more in some kind of gaming pro-

hibited by the laws of this state ; or.

Fourth. That since the debt was contracted the debtor has wilfully

expended and misused his goods or estate, or some part thereof, for the

purpose of enabling himself to swear that he has not any estate to the

amount of twenty dollars except such as is exempt from being taken on
execution; or,

Fifth, (if the action was founded on contract.) That the debtor
contracted the debt with an intention not to pay the same ; or,

Sixth. That the debtor is an attorney at law ; that the debt upon
which the judgment on which the execution issued was for money col-

lected by the debtor for the creditor, and that said attorney unreason-

ably neglects to pay the same. And such affidavit and the certificate of
the magistrate that he is satisfied there is reasonable cause to believe

the charges therein contained, or some one of them, are true, shall be
annexed to the execution.

Sect. 6. No affidavit shall be required to authorize arrest upon an
execution issued for costs only, but the debtor arrested shall be com-
mitted thereon, unless he requires the officer to take him before some
magistrate authorized by this act, and all other proceedings in relation

to such debtor so arrested shall be in conformity with the provisions of

this chapter relative to arrests on other executions.

Sect. 7. No woman shall be arrested on any civil process except
for tort.
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Sect. 8. No arrest shall be made after sunset, unless specially Ko arrest after

authorized by the magistrate making the certificate, upon satisfactory i^7*,'^i4i,§3o.

cause shown.

DISCHARGE OF PERSONS ARRESTED ON MESNE PROCESS AND EXECUTION.

Sect. 9. When arrested on mesne process the defendant shall be when arrested,

allowed reasonable time to procure bail, and when arrested on such
tfrnc^t^^^procure

process in an action of contract, or on execution, he shall be allowed bail, &c.

reasonable time to procure sureties for his recognizance hereinafter men- be°for*e mai^s-

tioned. When arrested on mesne process in an action of contract, if t^ate.

he does not give bail, and when arrested on execution in any case, he is, 22. ' '

shall be taken before some justice of a court of record, police court, l^^^y\^i'
judge of a probate court, master in chancery, commissioner of insol-

vency, and except in the county of Suffolk, trial justice or two justices

of the quorum.
Sect. 10. When taken before the magistrate, if the defendant or if defendant or

debtor desires to take an oath as hereinafter mentioned, but does not
fo'ta'i/c oaTh*^^

desire any time fixed for his examination, the maffistivate mav take his but docs not

recognizance with surety or sureties in a sum not less than double the &i!,m™istnite'

amount of the execution, or of the ad dmnnum in the writ, if he is may take reco^- .

arrested on mesne process, that within thirty days from the day of his iss?, i4i, §§'10,

arrest he will deliver himself up for examination before some maoistrate i'^^ „„ .,„
1 • -t • • •/>!• 11 1 ^1.' Gray, 548.

authorized to act, giving notice oi the time and place thereoi as herein

provided, and appear at the time fixed for his examination, and from
time to time until the same is concluded, and not depart without leave

of the magistrate, making no default at any time fixed for his examina-
tion, and abide the final order of the magistrate thereon: jyrovided, that

if he is arrested on mesne process and the writ is return al)le within

thirty days, the number of days within which he shall deliver himself

up shall be limited by the magistrate so as not to extend beyond the

return day of the writ.

Sect. 11. A person taken on execution and recognizing for his ap- a person sur-

pearance to take the oath for the relief of poor debtors, may if surren- mavTeco'ndze
dered by his surety recognize anew for such appearance at the time, anew.

place, and upon the conditions, expressed in the first recognizance.

Sect. 1*2. If the defendant or debtor when taken before the magistrate when defend-

er at any time when entitled thereto desires to take an oath as herein-
fiesire8*^t(!'t°ke

after provided and to have a time fixed therefor, the magistrate shall oath, notice to

appoint a time and place for his examination and issue notice thereof is5r,'H"j§§4, 5,

to the plaintiff or creditor, sitjned by him and designating his oflicial i^' -o-

capacity, substantially in the following form :
—

i Grayi i7o!

To A B : C D , arrested on mesne process (or execution)
in your favor, desires to take the oath for the relief of poor debtors, (or, if arrested

on mesne process in an action of contract, the oath that he does not intend to leave
the state,) at (naming the day and hotir and place.)

E F
,
(Magistrate.)

Notice may be given that the defendant arrested on mesne process as

aforesaid desires to take both of said oaths, and the form of notice be
vai'ied accordingly.

Sect. 13. The notice shall be served by any officer qualified to serve Service of no-
|J^| Cu. Ui

civil process, by giving to the plaintiff or creditor, his agent or attorney, f^^^, ^^ §§ 4^ ^

an attested copy thereof, or by leaving such copy at the last and usual ' Met. 28r.

place of abode of the plaintiff" or creditor, his agent or attorney, allowing 7 cusV. 263,265.

not less than one hour before the time appointed for the examination, *^ ^'^y' isl-

and time for travel at the rate of not less than one day for every twenty-
four miles' travel. When there is more than one person plaintiff' or
creditor, or more than one agent or attorney, service on one shall be
sufficient. When the plaintiff or creditor is dead or not a resident in
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New notice not
to be given un-
til after seven
days, unless,

1857, 141, §27.

istol-lii-

[ktv^ili^

r Defendant or
debtor to be ex-
amined.
1857, 141, §§ 6, 7.

6 Gray, 251.

Examination
may be ad-
journed, <fec.

1857, 141, § 7.

Pending' exami-
nation, recogru-
zance may be
taken, &c.
No recooni-
zance after oath
has been re-

fused.
1857, 141, §§ 10,

18.

Defendant may
be discharged
if he was not
intending to
leave the state.

Proceedings.
1857, 141, § 20.

Examination
concerning abil-

ity to pay, &c.
1857, 141, §§6, 18.

Debtor not enti-

tled to oath if

he misspends
his property,
&c>
1857, 141, § 16.

If ma^strate
is satisfied, &c.
he may admin-
ister oath.

the county "where the arrest is made, the notice shall be served upon
the agent or attorney if he lives in the county or has his usual place of
business therein ; but if no such agent or attorney is found within the
county, the notice may be served on the officer who made the arrest.

The person who made the writ may always be regarded as the attorney
of the plaintiff or creditor when an arrest is made on the Avrit or any
execution issued thereon.

Sect. 14. When a defendant or debtor has given notice of his desire

to take the oath for the relief of poor debtors, no new notice of the

same shall be given until the expiration of seven days from the service

of the former notice, unless the former notice was insufficient in foi-m

or service.

Sect. 15. When the notice mentioned in section twelve has been
duly served, the magistrate who issued it, or any other magistrate named
in section one, shall attend at the time and place therein specified and
examine the defendant or debtor as herein provided.

Sect. 16. The magistrate may adjourn the case from time to time,

and shall have the same powei's with resj^ect to all other incidents thereto,

as justices of the peace or other courts have in civil actions ; and wit-

nesses duly summoned shall attend as required in civil cases.

Sect. 17. Pending the examination and at any time after the de-

fendant or debtor is carried before a magistrate, the magistrate may
accept his recognizance with surety or sureties in a sum not less than
double the amount of the execution, or of the ad dammim in the writ
if he is arrested on mesne pi'ocess, that he will appear at the time fixed

for his examination, and from time to time until the same is concluded,

and not depart without leave of the magistrate, making no default at

any time fixed for his examination, and abide the final order of the

magistrate thereon. No recognizance under this chapter, except in case

of appeal under section thirty-three, shall be accepted at any time after

the oath has been once refused to the debtor.

Sect. 18. If the defendant, arrested on mesne process in an action

of contract, has given notice that he desires to take an oath that he does
not intend to leave the state, he shall be examined in relation thereto,

and any legal and pertinent evidence may be introduced by either party.

If the magistrate is satisfied that the defendant did not, when arrested,

and does not at the time of examination, intend to leave the state, he
shall make certificate thereof, and discharge the defendant from arrest.

Sect. 19. If the defendant or debtor has given notice that he desires

to take the oath for the relief of poor debtors, the magistrate shall ex-

amine him on oath concerning his estate and effects, the disposal thereof,

and his ability to pay the debt or satisfy the cause of action for which
he is aiTCsted; and shall hear any legal and pertinent evidence that may
be introduced by either party. The plaintiff or creditor may upon such
examination propose to the defendant or debtor any interrogatories per-

tinent to the inquiry, and the examination shall, if required by either

party, be in writing, in which case it shall be signed and sworn to by
the defendant or debtor and j^reserved by the magistrate.

Sect. 20. If any person, arrested on execution, after such arrest,

misspends or misuses his goods, effects, or credits, to the amount of forty

dollars, not exempt from being taken on execution, but which cannot be
attached by ordinary process of law, or so much as is equal to the sum
for which he is arrested or committed, without having first offered the

same to the arresting creditor in satisfiiction or part satisfaction of his

debts, he shall not be entitled to the benefit of the oath for the relief

of poor debtors.

Sect. 21. If, upon the examination, the magistrate is satisfied of the

truth of the fixcts set forth in the oath to be taken by the defendant
or debtor, and in the certificate to be made by the magistrate, and it
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aj^pcars to hira that the defendant or debtor is entitled to bis discbarge i857,i4],§§8,io.

under the provisions of this cbai^ter, the magistrate shall administer to

him the following

Oaih for the Relief of Poor Debtors.

I (here repeat the name) do solemnly swear that I have not any estate, real or per- Form of oath,
sonal, to the amount of twenty dollars, except the estate, goods, and chattels, which
are by law exempt from being taken on execution ; and that I have not any other
estate now conveyed, concealed, or in any way disposed of, with the design to secure
the same to my own use or to defraud my creditors : So help me, God.

Sect. 22. After administering the oath the magistrate shall make a Certificate of

certificate thereof under bis band, as follows, to Avit :
—

eff^irofdfs^"*^

S , ss. I hereby certify, that A B , a poor prisoner, arrested ofcredito?aot^
upon execution, (or on mesne process in an action of contract,) has caused E to afl'ect pro-

F , the creditor (or plaintiff) at whose suit he is arrested, to be notified accord- ceeilings.

ing to law of his desire to take the benefit of the law for the relief of poor debtors ;

l'^''>i'llj§§9'19-

that in my opinion said A B has not any estate, real or personal, to the
amount of twenty dollars, except the estate, goods, and chattels, which are by law
exempt from being taken in execution ; and has not any other estate now conveyed,
concealed, or in any way disposed of, with design to secure the same to his own use
or defraud his creditors. And I have after due examination of said A B

,

administered to him the oath for the relief of poor debtors.

Witness my hand, this day of , in the year .

A B
, (Magistrate.)

Upon taking the oath, the defendant or debtor shall be discharged
from arrest or imprisonment, and shall be forever exempt from arrest on
the same execution, or any process founded on the judgment, or on the
same cause of action, unless convicted of having wilfully sworn fiilsely

on bis examination. If be is arrested or committed on execution, the
judgment shall remain in full force against bis estate, and the creditor

may take out a new execution against his goods and estate as if he bad
not been committed ; and if be is committed on mesne process, any
execution which may afterwards issue on a judgment for the same cause
of action, shall issue against bis goods and estate, and not against bis

bod)^ The death of the execution creditor shall not affect any j^ro-

ceedings instituted under the provisions of this chapter.

Sect. 23, When a person has given bail or is imprisoned on mesne Debtor on bail,

process in an action of contract, or is arrested or imprisoned on any
pjj'jir^ej^ &c*'*^

execution, be may be discharged in the same manner, and subject to the i^kyjui, §23.

same provisions of law, so far as applicable, as a person arrested on an
^^^''^^'^•

execution mentioned in section five.

Sect. 24. No debtor shall be entitled to the benefit of the oath for not entitled to

the relief of poor debtors after a writ of scire facias on the bail bond /^J''„'/untir"^
given by him in the original action has been served upon his bail, unless "payment of

be pays all costs which have accrued on such scire facias. i&5?,^i4i, § 23.

IMPRISONMENT.

Sect. 25. If the defendant when arrested on mesne process in an when arrested

action of tort shall not give bail; or when ari-ested on mesne process in cesMnln act^ion

an action of contract and carried before the magistrate, does not desire of tort, &q.,

to take an oath, or fails to recognize to the satisfaction of the magistrate mitted'; &c"^'

as before provided, and does not give bail; or if on his examination he ^^^~' I'll' §§21.

does not swear to the satisfaction of the magistrate that be does not 2~Gray, 210.

intend to leave the state, and the oath for the relief of poor debtors is

refused him, the magistrate shall make a certificate thereof, and the
defendant shall be conveyed to jail and there kept until final judgment
in the suit in which be was arrested. If the final judgment is against
him, be shall be held for thirty days thereafter, in order that he niay be
taken on execution : unless (if the oath for the relief of poor debtors
has not been refused him) be recognizes as aforesaid or gives bail, or

54
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bond as provided in section forty, or takes the oath for the reUef of poor
debtors, or an oath that he does not intend to leave the state, or is

discharged by the plaintiff.

A debtor ar- Sect. 26. If the debtor arrested on execution and taken before the

th)n^&c.?may'be niagistrate does not desire to take the oath for the relief of poor debt-
committed, &c. ors, or foils to procure surety or sureties to the satisfaction of the

' ' * magistrate as before provided, or if upon his examination said oath is

refused to him, of which refusal a certificate shall be annexed to the
execution and signed by the magistrate, he shall be conveyed to jail,

and there kept iintil he has recognized as herein provided, (if the oath
for the relief of poor debtors has not been refused him,) or the execu-
tion is satisfied, or until he is released by the creditor, or has given
notice as before provided and taken the oath for the relief of poor
debtors,

support of, in Sect. 27. When a person confined in close prison on mesne pro-

1857, 141, § 25. ^6^s or execution in any civil action claims supjiort as a pauper, the

jailer shall furnish his support at the rate of one dollar and seventy-five

cents a week, to be paid by the creditor. The plaintiff or creditor in

such case shall, if required by the jailer, either from time to time ad-

vance the money necessary for the sujiport of the prisoner, or give the
jailer satisfactory security therefor. If the plaintiff or creditor neglects

so to do for twenty-four hours after demand, the jailer may discharge

the prisoner. Such demand may be made of the officer who made the

commitment, or of the plaintiff or creditor or his attorney, at any time
after the prisoner has claimed such support,

creditor may Sect. 28. If a debtor Committed on execution claims support as

K.^ s!97^'§'58. ^ pauper, the creditor may at any time thereafter order him to be
discharged,

goods and es- Sect. 29. When a debtor is so discharged by order of the creditor,

main^iiabief Or by the jailer for want of security or an advance of money as before
K s.97,§5i). provided, the debt and costs with all sums paid by the creditor for his

support in prison shall remain a legal claim against his goods and
estate, and may be enforced accordingly in the same manner as if he
had not been committed on the execution ; but his body shall never
thereafter be liable to arrest or imprisonment for the same debt, costs,

or charges,

liable for all Sect. 30. If the debtor undertakes to satisfy the execution, he

support'*
^^^ ^ball not be entitled to his discharge therefi-om until he has paid all

K. S. 97, §60. charges for his support in prison, both upon the arrest on the original

writ and upon the commitment on execution, in addition to the sum
due on the execution and the costs and charges thereon.

PUNISHMENT OF FKAUDULENT DEBTORS.

^yhen fraud is Sect. 31. When either of the charges named in section five, num-

to'piead', ic?^"'^
bcrcd sccond, third, fourth, fifth, and sixth, is made as therein provided,

1857, ill', §§ 12, or when the plaintiff or creditor or any one in his behalf, at any time

1 Gray, 172. pending the examination of the defendant or debtor who has given

notice of his desire to take the oath for the relief of poor debtors, files

such charges in writing, subscribed and sworn to by the plaintiff or

creditor or some jjerson in his behalf, the charges shall be considered

in the nature of a suit at law, to which the defendant or debtor may
plead that he is guilty or not guilty, and the magistrate may thereupon
hear and determine the same. The plaintiff or creditor shall not upon
such hearing give evidence of any charges of fraud not so made or

filed, nor of any fraudulent acts of the debtor committed more than
three years before the commencement^ of the original action.

Either party Sect. 32, When the hearing is had on the charges of fraud men-
may appeal.

tioned in the preceding section, and judgment is rendered thereon by
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the magistrate, either party may appeal to the superior court, in like I857, 141, § 13.

manner as from the judgment of a justice of the peace in civil actions.
^''^'''' i'-*^-

And the trial in the court ajipealed to shall be by a jury, unless the
court with the consent of both 2>arties hears and determines it without
a jury.

S^ECT. 33. If the plaintiff or creditor appeals, he shall before the Proceedings on

allowance of the appeal recognize with sufficient surety or sureties to
i^/'^'^i §14

enter and prosecute his appeal with effect, to produce at the court ap-

pealed to a copy of all the j^roceedings upon said charges, and to pay
all costs if judgment is not reversed. If the defendant or debtor ap-

peals, he shall recognize in like manner and with the further condition
that if final judgment is against him he will within thirty days there-

after surrender himself to be taken on execution and abide the order of
the court, or pay to the plaintiff or creditor the whole amount of the
original judgment against him.

Sect. 34. If the defendant or debtor after either of said charges has Upon default or

been made or filed against him voluntarily makes default at any time debtor^may be
appointed for the hearing, or if upon a final trial he is found guilty of denied oath, &c.

any of them, he shall have no benefit from the proceedings under this 9 Met. 447.

chapter, and may be sentenced, by the magistrate or court before whom l^^nj' lif'x ]

the trial is had, to confinement at hard labor in the house of correction

for a term not exceeding one year, or to confinement in jail not exceed-
ing six months.

DISCHARGE OF PERSONS DIPRISONED ON WARRANTS OF DISTRESS IN
FAVOR OF THE STATE.

Sect. 35. "When a person committed to prison on a warrant of dis- Proceedings

tress in favor of the commonwealth is unable to pay the debt for which ^d^n^wTrmnt
he is imprisoned, he shall be entitled to his discharge in like manner as of distress in

poor debtors arrested on execution; and all the proceedings shall con- i855f2?of§§i,'2.

form as nearly as may be to the provisions of law in relation to such
debtors, except as hereinafter provided.

Sect. 36. If he represents to the jailer that he is desirous to take Same subject,

the oath for the relief of poor debtors, the jailer shall make the same
7^cush".*^5ll.~'

^'

known to some magistrate mentioned in section one. The magistrate
shall thereupon appoint a time and place for the examination of the
debtor, and shall notify the district-attorney for the district by a notice

which shall be served on him by an attested copy thereof in hand, or
by leaving the same at his usual place of abode, thirty days at least

before the time appointed for the examination.
Sect. 37. When the place appointed for the examination is out of Same subject.

the city or town where the district-attorney resides, or he from any i*^"*' ~'^'
§
5.

cause is unable to attend the examination, he may appoint counsel in
his stead ; and for such attendance by himself or counsel, suitable al-

low^ance shall be made by the superior court for the county.

DISCHARGE OR REMOVAL OF INSANE PERSONS IMPRISONED IN CIVIL

CASES.

Sect. 38. When a person confined in jail on mesne process or insane debtors,

execution is sup])osed to be insane, and thereby rendered incapable of J.^^"'
released

. 1 . 1 ii, j:- ^1 T f f T 1 • in from conhne-
taKing tne oatn tor the renei 01 poor debtors, any person interested tor ment on mesne

his removal from jail on account of his supposed insanity may apply by ^utioT
""^ '''^''"

petition to the judge of the probate court for the county in which he 1848,320, §1.

is imprisoned, setting forth the facts. Tlie judge shall appoint a time
and place

^
for a hearing and examination in the premises, and shall

order notice thereof to be given to the creditor or his attorney seven
days previously to the time appointed. If satisfied upon the exami-



640 POOR DEBTORS— SPECIAL PROVISIONS. [ChAP. 124.

Legal rights of
creditor uot af-

fected.

1848, 320, § 3.

nation that the person is insane, the judge may order his discharge or

removal to either of the state hmatic hospitals, or to such other place

as is provided by law for insane persons in any city or town in the state.

Sect. 89. When a person is so discharged or removed from jail, the
legal rights of the creditor shall not be affected thereby, but shall remain
as though no commitment had taken place.

Discharge of
persons in jail

or on bail when
final judgment
is rendered
against them.
1»3/, 198, § 1.

185?, HI.

Proceedings
when execution
issues.
18:37, 198, § 3.

1857, HI, § 3.

Same subject.

1837, 198, §§ 3, i.

Bond may be
given by person
surrendered by
bail after final

judgment.
1837, 198, § 5.

Debtor may be
committed
Within thirty

SPECIAL PROVISIONS FOB PERSONS IN PRISON OB ON BAIL IN CIVIL

ACTIONS WHEN JUDGMENT IS RECOVERED AGAINST THEM.

Sect. 40. Every person held in prison in a civil action at the time
when final judgment in such action is rendered against him, shall be dis-

charged upon giving to the creditor a bond with sufficient surety or

sureties to be approved by some magistrate named in section one, in a
penalty not less than double the amount of the judgment, with condition

tliat he shall surrender himself at the same prison, to the keeper thereof,

between the hours of eight and ten o'clock of the forenoon of the thir-

tieth day next after the rendition of said judgment, or if said thirtieth day
falls on Sunday, on the next following day, which day shall be specified

in the bond, and there remain until five o'clock of the afternoon of the

same day, so that he may be taken on the execution issuing on said

judgment.
Sect. 41. If an execution issuing on such judgment amounting to

twenty dollars exclusive of costs, and while so much as that amount
remains uncollected, is delivered to an officer qualified to serve the
same, with the affidavit required for the arrest of a debtor on execution,

he may at any time within thirty days after the rendition of the judg-
ment on which the same is issued leave said execution, or a copy there-

of, with the jailer; and in such case the debtor shall upon the surrender

of himself as provided in said bond be committed and held by the jailer

ujion the execution in like manner as if he had been taken and com-
mitted thereon by the officer to whom the execution was delivered.

The officer shall return the taking and commitment in like manner, and
be entitled to the same fees, as if the execution had been served in the
common form.

Sect. 42. The jailer shall immediately after the expiration of said

term of thirty days certify under his hand, upon the execution or copy
so left with him, the fact that such debtor has or has not surrendered
himself, according to the truth of the case, and give a similar certificate

to the officer on request, to be annexed to his return on the execution

;

and such certificate shall be deemed sufficient authority to the officer to

make his return accordingly. Such return with the certificate annexed
shall be deemed 2)nma facie evidence of the fact, as well on the question

of breach of condition of the bond as in other cases. If the jailer gives a
false certificate, it shall be deemed misconduct in office, for which any
party injured shall have a remedy in damages.

Sect. 43. If a person who has given bail on mesne process in a civil

action is surrendered by his bail after final judgment in such action, he
shall be enlarged upon giving to the creditor a bond like that before

prescribed in section forty, except that the condition thereof shall

be for his surrender at the same prison on the thirtieth day next after

the surrender by his bail. The j^articular day on which the same will fall,

and where there is more than one prison in the same county the particu-

lar prison at which the surrender is to be made, shall be specified in the

condition of the bond. All the otlier provisions relating to the bond
mentioned in section forty shall apply to the bond prescribed in this

section.

Sect. 44. Nothing contained in the four preceding sections shall

prevent an officer from taking the debtor and committing him to prison
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on such execution at any time within said thirty days after the rendition days after judg-

of judgment or surrender by the bail, as he might have done if such ^ga^^'igg §g
bond had not been given. And the commitment of the debtor in such
case shall be deemed equivalent to his surrender according to the condi-
tion of his bond, and shall discharge the same.

SURRENDER OF PRINCIPAL ON RECOGNIZANCES.

Sect. 45. Whoever recognizes as surety for another as provided in Proceedings

this chapter, may at any time before breach of recognizance surrender
i^^si,°rendered

his principal and exonerate himself from all further liability, in the man- onrecogui-

ner provided for the surrender by bail, and all the proceedings on such i85;Ti4i, § 26.

surrender shall be the same as pi-ovided in the case of bail. S*^e Ch. 125.

remedy on recognizances and bonds, and foe escapes.

Sect. 46. When any recognizance or bond taken under this chapter Remedy on re-

is broken, the creditor may have a remedy thereon by action of contract, bofids\™''*'''

''"'^

to be commenced within one year after such breach ; and judgment shall ii^^^> it»8. §2.

be entered for the amount of the penalty, but execution shall issue for
^^^' ^*^' ^

^'

so much thereof only as may be justly and equitably due : provided,
that if the recognizance was taken on an execution, the execution shall

not issue for less than the amount due on the original judgment, with
all the lawful costs and charges arising after the issumg of the original

execution.

Sect. 47. When an escape is made by a prisoner arrested or com- for an escape,

mitted on execution in a civil action, whether the escape be negligent R-S. 9-, §§71,

or voluntary on the part of the officer, the creditor may in an action of isb, 312.

tort against the officer recover such damages as he has suffered by the ^ ^'^^' ^^'*'

escape, and may also have his remedy against the original debtor by a
scire facias, or an action of contract on the judgment.

pees.

Sect. 48. The fees of the magistrate shall be : for hearing an appli- Fees of magis-

cation for a certificate to arrest, one dollar ; for approving sureties and H^t^o.n si

takmg a recognizance alter arrest, one dollar ; lor an examination, isss, 27r), § 6.

two dollars for each day spent therein. And the plaintiff or creditor
i857, i4i, § 29.

causing an arrest shall pay these fees in advance. If the oath is not
administered, they shall be allowed as part of the service of the writ or
execution. If the plaintiff or creditor shall, at any time after request,
make default in payment of the fees, or if the plaintiff or creditor, or
some one in their behalf, shall not attend the examination, the de-
fendant or debtor shall, without examination and without payment of
any fees, be discharged from arrest or imprisonment, and shall be for-

ever exempt from arrest on the same execution or any process founded
on the judgment ; and a certificate of such discharge under the hand
of the magistrate shall be annexed to the writ or execution : provided,
that if, after the oath shall have been once refused, the defendant or
debtor shall again apply for the benefit of the same, the fees for such
subsequent application and examination thereon shall be paid by him.
The fee of a magistrate for approving a bond under the provisions of
sections forty and forty-three shall be one dollar, to be paid by the
applicant.

Sect. 49. The fee of the judge for receiving a petition, issuing the ofjudg-e un-

order of notice, and for the 'examination and adjudication under the thM^'^eight.
provisions of section thirty-eight, shall be five dollars, to be paid by the is^s, 32or§ 2.

petitioner.

Sect. 50. The fees of the jailer, under the provisions of sections of jailer.

54* 81
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forty-one and forty-two, shall be as follows : on a surrender of a debtor,

fifty cents ; and for a certificate thereof, or of the non-surrender of the

debtor, tAventy-five cents, to be paid by the ofiicer and charged with

the expenses of serving the execution. In other cases where a certifi-

cate is required, the jailer shall be entitled to a fee of twenty-five cents,

to be paid by the party requiring the same.

CHAPTEE 125.

OF BAIL.

taking bail.

Section
1. Defendant arrested on mesne process may

give bail, &c.

2. Bail, how taken.

3. Officer may require two sureties, &c.

4. Bond may be approved, &c. Fees.

5. to bind those who execute it, though,

&c.

6. to be returned with the writ.

7. Obligations of tlie bail.

8. 9. Suit on the bail bond.

10. To be brought within on'e year.

11. Answer of defendants.

SURRENDER OF PRINCIPAL, &C.

12. Principal may be surrendered in court, &c.

13. and committed.

14. may be surrendered out of court.

15. to keeper of the county jail.

16. 17. Proceedings in such case.

Section
18. Notice to plaintiff.

19. Bail to pay costs on scire facias when, &c.

20. Treatment of principal after surrender.

21. Principal may be surrendered on the origi-

nal suit.

bail in actions before justices of the
peace, &c.

22. Proceedings on bail bond before a justice of

the peace or police court.

23. Surrender of principal in such a case.

24. Officer to attend, if requested.

25. 20. Proceedings upon surrender.

27. Fees of officer.

support of principal.

28, 29. When debtor is surrendered by ball and
claims support as pauper, &c.

30. When bail are liable for support of pris-

oner.

31. When liability of creditor commences.

Defendant ar-

rested on mesne
process may
give bail, &c.
1857, 141, §22.
See Ch. 124,

§§ 31-34.

Bail, how
taken.
R. S. 91,§1.
2 Mass. 481.

10 JIass. 20.

12 Mass. 434.

12 Met. SIM.

4 Gray, .301.

Officer may re-

quire two sure-
ties, &c.
K. S. 91, § 2.

1850, ly;), § 1.

1852, 211.

9 Mass. 479.

Bond may be
approved, &c.
Fees.
1857, 141, § 22.

to bind those
who execute it,

though, &c.

TAKING BAIL.

Section 1. A defendant arrested on mesne process shall be released

on giving bail ; but if he has been sentenced to imprisonment on any
charge of fraud under the provisions of chaj^ter one hundred and twen-
ty-four, the giving of bail shall not discharge him therefrom.

Sect. 2. Bail in a civil action shall be taken as heretofore practised,

by a bond to the sherifi", if the writ is served by him or his deputy,

otherwise to the coroner or other officer by whom the writ is served,

with condition that the defendant shall appear and answer to the 2:>lain-

tiff", abide the final judgment of the court, and shall not avoid.

Sect. 3. An oflScer shall not be required to accept a bail bond unless

with two sureties at least, each of them having sufficient property within

the state; and he may examine, on oath to be administered by him, the

persons oflTered as sureties, as to their sufficiency. If he takes a bail

bond with one surety only, he shall be liable to the plaintiff" for any loss

sustained by the insufficiency of the bail, although the surety was actu-

ally sufficient when taken.

Sect. 4. The bond may be approved by any justice of a court of

record or police court, judge of a j^robate court, master in chancery,

commissioner of insolvency, trial justice, or by a justice of the peace

and of the quorum, and when so approved the sureties shall be deemed
suflScient. Tlie magistrate shall be paid by the applicant one dollar for

the examination and approval or disapproval of the bond.
Sect. 5. A bail bond shall bind the persons who execute it, though

taken with one surety only, or with two or more sureties when they or
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either of them have not sufficient property within the state, or when it R. s. 9i, §3.

is not approved as aforesaid. 2^Pick!'28l.^'

Sect. 6. The bond shall be returned and filed with the writ, and the 2 Met. 490.

clerk shall note on the writ that a bond is so filed. Upon an appeal,
J^°ned*^^^tl^"^"

'

the bond shall be sent with the other i)apers to the court aiji^ealed to. writ.

Sect. 7. In case of the avoidance of the principal and a return on i/jiass'. ooi

the execution that he is not found, his bail shall be obliged to satisfy ^ ^^^t- ^w-

the judgment, with interest thereon from the time it was rendered, unless
Obligations of

he discharges himself by sun-endering the principal before final judgment R- s. 91, §5.

against him on the writ of scire facias, or by other sufiicient defence in ~^ '^

"

~^'

that suit.

Sect. 8. The bail bond shall be considered so far a matter of record Suitonboud.

and of the nature of a recognizance, that the creditor may take out a ?is\ hIk.'oso.

writ of scire facias thereon in his own name against the bail, in which 2 Mass. 484.

it shall be sufficient to allege, substantially, that the defendants became 13 i'iek!'33y7

bail, without setting forth the bond. 2 Met. ss?.

Sect. 9. The scire facias shall be issued from the court in which the same subject.

judgment against the principal is rendered, and may be taken out of the ^^" ^•'•^^'S''-

clerk's office in vacation as well as term time.

Sect. 10. Ko such action shall be maintained against any person as to be brought

bail, unless the wvit of scire facias is served on him Avithin one year yp"'™^'^®

after the rendition of final iudgment against the principal. R- s. 91, §8.

Sect. 11. The defendants in such action may appear and answer Answer of de-

either iointlv or severally to. the plaintifl''s allegations. fendants.
•^ •' J L a R. S. 91, §9.

1852, 312, §§ 12,

14.

SUREENDER OF PRINCIPAL, &C.

Sect. 12. The bail may surrender the principal in the court where Principal may
the scire facias is pending at any time before final judgment therein

hi court "Ic'*''^

against them, and on paying the costs of the scire facias up to that time R- s. 91,' § 16.

they shall be discharged.

Sect. 13. The principal so surrendered shall be committed to the andcommit-

jail, there to remain thirty days in order to his being taken on execu- r^s. 9i,§ii.

tion, unless he is discharged as provided in chapter one hundred and
twenty-four.

Sect. 14. The bail may at anytime before final judgment against maybesur-

him on a writ of scire facias, exonerate himself f\-om further responsi- court,'^&c.°"

bility, by surrendering his principal as provided in the five following i^- S- 91= § 12.

sections.

Sect. 15. Such surrender maybe made to the keeper of the iail, to keeper of

either in the county in which the principal was arrested or in that to r. s. 91, § 13.

which the original writ against the principal was returnable, and the
jailer shall receive the prisoner and hold him in custody in like manner
as if he had been committed by the officer who arrested him on the

original writ.

Sect. 16. The jailer shall not be obhged to receive a person so sur- Proceedings in

rendered, unless the bail delivers to him acopy of the bail bond attested
k.'^s. 9Y,*§ 14.

by the officer who took it or the clerk in whose custody it may be. The
deUvery of such copy shall be a sufficient warrant for the jailer, although
the surrender and commitment prove to be unlawful on the part of the
bail.

Sect. 17. The bail shall within fourteen days after such surrender Same subject.

deliver to the jailer a copy of the original wait or process whereby the ^cush.'ilr!^'
prisoner was arrested, with a copy of the return indorsed thereon,
attested by the officer who served the writ or the clerk into whose office

it is returned.

Sect. 18. He shall also within the same time give notice in writing Notice to plain-

to the plaintiff or his attorney, of the time when and the place where ^^g g^^ § jg_

the prisoner was so committed.
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Bail to pay
costs ou Hcire

facias when,
&c.
R. S. 01, §17.
11 Gush. 10.

Treatment of
principal after

surrender.
K. S. 91, § 18.

Principal may
be surreudered
on the original
suit.

K. S. 91, § 19.

Sect. 19. If the surrender is made after a writ of scirefacias is taken

out against the bail, he shall within fourteen days after the surrender

pay the costs of suit on the scire facias to the creditor or his attorney,

or to the jailer for his use: provided, that if the writ of scire facias has

not been served on the bail, he shall not be required to pay the costs

thereof until twenty-four hours after he has notice of the issuing of the

writ, and after a demand of the costs made on him by the creditor.

Si.CT. 20. Every person suiTcndered and committed shall be re-

ceived by the jailer, and held in custody. He may be forthwith bailed,

whether notice of the surrender has or has not been given to the plain-

tiff, and shall in all respects have the same rights and privileges as if

committed npon the original an-est.

Sect. 21. Nothing contained in the preceding sections shall impair

the right of bail, in all cases, to surrender their principal in the court in

which the original suit is pending, at any time before final judgment

;

or, after judgment, to surrender him to the officer holding the execu-

tion, at any time before the return thereof.

Proceedings on
bail bond be-
fore a justice of
the peace or po-
lice court.
K. S. 91, §20.

BAIL Kf ACTIONS BEFOKE JUSTICES OF THE PEACE, &C.

Sect. 22. When bail is taken in an action before a justice of the

peace or police court, the justice or court may issue a scire facias
against the bail, although the amount of the debt and costs on the

original judgment exceeds the amount to which his jurisdiction is

otherwise limited ; and the rights and obligations of the bail, and all

proceedings as to the surrender of the principal and the action against

the bail, shall be substantially the same as are provided with regard to

bail when taken in suits in other courts.

Sect. 23. When the bail in a suit before a justice of the peace or

police court proposes to surrender his principal in court, either during

the pendency of the original suit or the scire facias, he shall procure

the attendance of some officer qualified to serve legal process in the

case, to whom the principal may be committed.

Sect. 24. Every such officer who is seasonably notified and re-

quested to attend for the purpose aforesaid, shall attend, and receive

and take charge of the principal if committed to his custody by the

justice.

Sect. 25. When the principal is surrendered in such suit, an entry

thereof shall be made on the record, and he shall be forthwith com-
mitted to the officer in attendance, to be conveyed to jail or otherwise

disposed of according to law.

Sect. 26. If the principal is surrendered before final judgment in

the original suit, the bail shall deliver to the officer a copy of the origi-

nal writ, with the return indorsed thereon, attested by the justice. If

the surrender is after final judgment in the original suit, the bail shall

deliver to the officer a copy of the entry of the surrender, attested in

like manner. The officer shall deliver the copy to the jailer, on com-
mitting the prisoner to his custody ; and such copy shall be a sufficient

warrant to the officer and the jailer, for receiving, committing, and
holding the prisoner according to law.

Sect. 27. The officer shall be allowed the same fees, to be paid by
the bail, as are provided for arresting and committing a defendant on
mesne process.

SUPPORT OF PRINCIPAL.

When debtor is Sect. 28. When a principal, surcendered by his bail and committed

b^"and*da1ms to jail, claiuis support as a pauper, the jailer may require the plaintiff",

support as pau- or his attorney in the suit, to give security or advance the mone}'^ for

k!'^s*9^§54. the support of the defendant in like manner as if the commitment had

Surrender of
principal in

such case.

K. S. 91, §21.

Officer to at-

tend, if re-

quested.
K. S. 91, § 22.

Proceeding's
upon surren-
der.

K. S. 91, § 23.

Same subject.

R. S. 91,§§21,
25.

Fees of officer.

R. S. 91, § 20.
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been made by an officer. If the jilaintiff neglects so to do for twenty-

four hours after being so required, the jailer may discharge the de-

fendant.

Sect. 29. The jailer in such case may at the time of the surrender When debtor is

demand of the bail the advance of money for the support of the ])rin-
b"ii alKuTalms

cipal or security therefor, instead of demanding the same of the plain- support as pau-

tiff; and if the bail neglects, for twenty-four hours after such demand, k.'s. w, § 55.

to give such security or advance the money for the support of the prin-

cipal, the jailer may discharge hira ; and the bail and the iirincipal shall

thereupon continue liable to the plaintift' in all respects as if the sur-

render had not been made.
Sect. 30. The bail, if such demand is made of him, shall be liable when bail lia-

for the sui)port of the principal until the expiration of seven days after oj'pdsouer?"'^*

he has given notice of the surrender to the plaintiff or his attorney in K- s. 97, § 56.

the suit.

Sect. 31. The plaintiff shall be liable for the support of the defend- whcu liability

ant after the expiration of said seven days; and if he neglects to ad- mences.'^*^'^

*^™"

vance the money or give security tlierefor as before j^rovided at or H-S. 97, §57.

before the expiration of said time, the jailer may discharge the defendant.

CHAPTER 126.

OF PROCEEDINGS AGAINST ABSENT DEFENDANTS AND UPON INSUFFI-
CIENT SERVICE.

Section
1. Actions against persons out of the state.

2. Plaintiff out of state liable to cross-action,

&c.

3. Each of several defendants may have cross-

action.

4. Writ, how served in such case.

5. Proceedings in such actions. Following-

provisions not to apply.

6. Notice to be given to defendant out of state,

or whose residence is unknown, &c.

7. If defendant does not appear, &c., after

notice, judgment to be rendered, &c.

8. Bond, wlien to be given by plaintiff, upon
default of absent defendant.

Section
9. Bond, how taken and disposed of.

10. Execution levied on real estate of absent
defendant.

11. Judgment in a real action against him.
12. Absence of one of several defendants in

actions on tort.

13. in actions on contract.

14. Action may proceed against those served
with process.

15. Other joint contractors liable to new action.

16. Absence of one of several tenants in real

actions.

17. of one of several defendants in mixed ac-

tions.

SECTioisr 1. No personal action shall be maintained against a per- Actions against

son who is out of the state at the time of the service of the summons, FheTtaL?^'^
°^

unless he had before that time been an inhabitant of the state, or unless k. s. 9o, §44.

an effectual attachment of his goods, estate, or effects, is made on the 5kct.4oo.
*

original writ, except in cases in which it is otherwise specially provided.
]o^Q\fsh^is3

Sect. 2. When an action is brought by a person who is not an in- 3 Gray, '508.

'

habitant of this state or who cannot be found therein to be served with Plaintiff out of

process, he shall be held to answer to any action brought against him cross-action,

here by the defendant in the first action, if the demands in the two ^\ ^^ . ,„

cases are ot such a nature that the judgment or execution in the one
case can be set off against the judgment or execution in the other.

Sect. 3. If there are several defendants in the original action, each Each of several

of them may bring such cross-action against the original plaintiff, and llav^a'cro'sr''^

may be allowed to set off his judgment against that which may be re- a' tion.

covered against himself and his co-defendants in like manner as if the 4t. 'K.iJ3?
'

latter judgment had been against himself alone, i^ Mass. 478. 1 Met. .so. : Muss. 140.

Sect. 4. The writ m such cross-action may be served on the person Writ, how
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served in such
case.

R. S. 90, § 51.

Proceedings in
such aetious.
Following-pro-
visions not to
apply.
K. S. 90, § 52.

R. S. 92, § IC.

Notice given to
defendant out
of state, or
whose resi-

dence is un-
known, &c.
R. S. 90, § 53.

R. S. 92, § 3.

2 Met. 135, 490.

5 Met. 403.

11 Met. 372.

2 Cush. 32.

5 Cush. 52.

6 Cush. .354.

3 Gray, 509.

See Ch. 123,

§§ 25-28.

If defendant
does not appear,
&c., after no-
tice, judgment
to be rendered,
&c.
R. S. 90, § 53.

R. S. 92, § 3.

See Ch. 14G. § 20.

Bond, when to
be given by
plaintiff, upon
default of ab-
sent defendant.
R. S. 92, § G.

19 Pick. 04.

13 Gray, 1.

how taken
and disposed of.

R. S. 92, § 7.

Execution
levied on real
estate of absent
defendant.
01. S. 92, § 8.

Judgment in a
real action
agaiust him.
R. S. 92, § 9.

Absence of one
of several de-
fendants in ac-

tions on tort.

R. S. 92, § 10.

who appears as the attorney of the plaintiff in the original suit, and
such service shall be as valid and eflectual as if made on the party him-
self within this state.

Sect. 5. The court in which the actions or either of them are pend-
ing may order continuances as they think necessary or proper to enable
the absent party to defend the action brought against him, and also to

enable either party to set off" his judgment or execution against that

which is recovered against him, but the actions shall not be unreason-
ably delayed by the neglect or default of either party. None of the
following rules concerning actions brought against persons out of the

state shall apply to a cross-action brought under the three preceding
sections.

Sect. 6. If a defendant is absent from the state or his place of res-

idence is not known to the officer serving a writ, and no personal ser-

vice is made on him, or if the service of a writ is defective or insuffi-

cient by reason of mistake on the part of the plaintiff or officer as to

the place where or the person with Avhom the summons or copy ought
to have been left, the court upon suggestion thereof by the plaintiff

shall order the action to be continued from term to term until notice of
the suit is given in such manner as the court may direct. In any case

in Avhich the defendant does not appear, the court may in their discre-

tion order the action to be continued and further notice given to him
in such manner as the court may direct.

Sect. 7. It] after such notice in either case, the defendant does not
appear at the terra to which the action is continued, and Avithin the
first ten days of the term file such affidavit as he would have been re-

quired to file if sufficient legal service had been made upon him before

the entry of the action, judgment may be rendered against him upon
default.

Sect. 8. When judgment in a personal action is rendered as pro-

vided in the preceding section upon the defiiult of a defendant Avho is

out of the state or whose residence is unknown, the plaintift' shall not
take out execution thereon within one year thereafter, unless he first

gives bond to the defendant Avith one or more sufficient sureties in a

sum equal to double the amount recovered, Avith condition to repay the

amount so recovered if the judgment is reversed, or so much of the

amount as shall be recovered back upon a review to be brought l>y the
original defendant at any time Avithin one year after the oiiginal judg-
ment.

Sect. 9. The bond shall be deposited Avith the clerk of the court for

the use of the defendant, and the clerk shall decide on the sufficiency

of the sureties, saving a right of appeal from his decision to any justice

of the court in Avhich the judgment is rendered.

Sect. 10. If the execution in such action is levied on real estate, no
alienation thereof by the original plaintiff shall prevent the defendant
from retaking the same, or as much thereof as may be necessary to

satisfy the judgment he recoA^ers on such revicAV : provided, that the

Avrit of review be sued out Avithin one year after the original judgment.
Sect. 11. If the oi-iginal judgment be for seisin of the premises de-

manded in a real action, the demandant may take out his Avrit of seisin

Avithout giving bond ; and if the judgment be reversed in Avhole or in

part upon a review, Avhether sued out within the year or afterAvards,

the original tenant may have restitution of the premises in like manner
as upon a reversal on a writ of error.

Sect. 12. In personal actions founded on tort against seA'eral de-

fendants, if any one of them is out of the state at the time of the ser-

vice of the writ, the suit shall be conducted Avith regard to him, in

everything relating to the service of the Avrit, judgment, rcAdcAV thereof,

and execution, in like manner as if he had been the only defendant in

the case.
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Sect. 1.3. If an action fonnded on contract is brought ag^ainst several
defendants, of Avhom any one is within the state and any otiier is absent,
and the plaintiff recovers judgment, he shall take it without any of the
conditions and regulations above jn-ovided as to review, giving bond,
and alienating real estate; but he shall not take judgment against any
such absent defendant, unless under such circumstances as would have
entitled him to judgment against the absent party if he had been the
only defendant in the case.

Sect. 14. If an action founded on contract is brought against several
defendants, and the writ is duly served on one or more of them, but no
legal service is made on the others, either by attachment of property or
otherwise, by reason of their absence from the state, or for other suffi-

cient cause, the action may proceed against those who are duly served
with process, without further proceedings against the others.

Sect. 15. If judgment is rendered against one or more of several
joint contractors in the manner provided in the preceding section, and
remains unsatisfied, an action on the same contract may be afterwards
maintained against any of the other joint contractors, in like manner as
if the contract had been joint and several.

Sect. 16. In real actions against several tenants, if any one of them
is out of the state the suit shall be conducted with regard to him in like

manner as if he had been the only person sued.

Sect. 17. In mixed actions, if the defendant or any one of two or
more joint defendants, is out of the state, the suit shall be conducted
with regard to the absent defendant, in every thing relating to the
judgment, review, and bond, in the manner before provided with respect
to personal actions founded on tort ; and in every thing relating to the
service of the writ and the notice of the suit to be given to the defend-
ant, it shall be considered and conducted as a real action.

Absence of
OHO of several
def'eiulauts in
actions on cou-
traot.

K. S. 92, § 11.

Action may
proceed against
those served
with process.
K. S. 92, § 12.

8 Mass. 423.

5 Mass. 193.

13 Met. 250.

Other con-
tractors liable
to new action.
R. S. 92, § 13.

6 Cranch, 254.
13 Mass. 148.

Absence of one
of several ten-
ants, &c.
K. S. 92, § 14.

of one of sev-
eral defendants
in mixed ac-
tions.

K. S. 92, § 15.

CHAPTER 127.

OF ACTIONS WHICH SURVIVE, AND THE DEATH AND DISABILITIES OF
PARTIES.

actions which survive.
Section

1. Actions which survive.

DEATH OF parties IN PERSONAL ACTIONS.

2. Death of officer not to abate suit for goods
attached.

3. Judgment in such case for executor, &c.
4. against the executor, &c.
5. General provisions as to actions which sur-

vive.

6. Executor or administrator may prosecute
or defend.

7. may be cited for that purpose.
8. Citation, how served and returned.
9. Executor, &c., not appearing, may be non-

suited or defaulted.

10. Provision as to costs in such cases.
11. Death ofjoint plaintiff, &c.
12. of all the plaintiffs or defendants.

DEATH OF PARTIES IN REAL AND MIXED
ACTIONS.

13. In real or mixed actions devisee or heir
may prosecute.

14. jointly with survivor, if any.

Section
15. When survivors may prosecute alone.

16. Proceedings when tenant dies.

17. when any of several dies.

DEATH OF PARTIES IN PETITION FOR PAR-
TITION, &C.

18. Same proceedings in suits in partitions.

19. Except in certain cases.

20. Further exceptions.

DEATH OF PARTIES ENTITLED TO APPLY TO
COUNTY COMMISSIONERS.

21. If person having right to jury, &c., dies,

heirs, &c., may ai^ply.

MARRIAGE.

22. Marriage of a female party.

INSANITY.

23. Insanity of a party.

DEATH OR REMOVAL OF A PUBLIC OF-
FICER, &C.

24. Death or removal of a public officer, &o.
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Actions which
survive.
R. S. H, § 00.

R. S. 93, § 7.

1842, 89, § 1.

1852, .312.

6 Greenl. 427.

8 Greeul. 128.

3 Mass. 228.

4 Mass. 480.

7 Mass. 395.

5 Pick. 257.

See Ch. 150, § 35.

Death of officer

not to abate suit
for goods at-

tached.
R. S. 99, § 96.

1852, 312.

See Ch. 128.

Judgment in
Buch case for
executor, &c.
R. S. 90, § 97.

against the
executor, &c.
R. S. 90, § 98.

General provis-
ion as to ac-
tions which sur-
vive.
R. S. 93, § 1.

4 N. H. 385.

Executor or ad-
ministrator
may prosecute
or defend.
R. S. 93, § 2.

may be cited
for tiiat pur-
pose.
R. S. 93, § 3.

Citation, how
served and re-

turned.
R. S. 93, § 4.

Executor not
appearing, &c.,
may be non-
suited or de-
faulted.

R. S. 93, § 5.

Provision as to
costs in such
case.

R. S. 93, § 6.

ACTIO]^rS WHICH SURVIVE.

Sectio?t 1. In addition to the actions which survive by the common
]ixw the following shall also survive: actions of replevin; of tort for

assault, battery, imprisonment, or other damage, to the person ; for

goods taken and carried away or converted by defendant to his own use

;

or for damage done to real or personal estate ; and actions against sher-

iffs for malfeasance or nonfeasance of themselves or their deputies.
19 Pick. 47. 21 Pick. 250. 6 Met. 94. 4 Cush. 413. 5 Cush.543. 9 Cush. 108, 478. 7 Gray, 544.

DEATH OF PARTIES IN PERSONAL ACTIONS.

Sect. 2. "When goods or chattels attached by an officer are claimed
or taken away by another i:»erson, and an action of replevin or tort there-

for is brought by or against the officer, the action shall not be abated by
the death of either party, but may be prosecuted by or against the ex-

ecutor or administrator of the deceased party.

Sect. 3. If judgment in such case is recovered by the executor or

administrator of the officer, the goods or money recovered shall be held,

appropriated, and disposed ot^ in the same manner as they would and
ought to have been by the officer if he had lived and recovered the

same himself

Sect, 4. If judgment is rendered against the executor or administra-

tor of the officer, the goods and damages recovered shall be returned,

delivered, and paid in full, by the executor or administrator, if he has
sufficient therefor, although the estate of the deceased is insolvent.

Sect. 5. In personal actions, the cause of which survives, if there is

only one plaintiff or defendant, and the sole plaintiff or defendant dies

after the commencement of the action at any time before final judgment,
the action may proceed and be prosecuted by or against the surviving

party, and the executor or administrator of the deceased party, in the

manner provided in this chapter.

Sect. 6. The action or an appeal therein may be entered in such
cases, if not already entered, and the death of the party suggested on
the record ; and his executor or administrator may, at the same term or

within such further time as the court shall allow, appear and take upon
himself the prosecution or defence of the suit ; and it shall be thence-

forth conducted in the same manner as if it had been originally com-
menced by or against the same executor or administrator.

Sect. 7. If the executor or administrator does not voluntarily ap-

pear, the surviving party may take out a citation from the court or

justice of the peace before whom the cause is pending, requiring the

executor or administrator to appear and take upon himself the prose-

cution or defence of the action.

Sect. 8. The citation if taken in term time may be made returnable

at the same or the next succeeding term, as the court shall order; if

taken in vacation, it shall be returnable at the next term ; and if issued

by a justice of the peace, or police court, it shall be made returnable at

such time as the justice or court shall direct. In all cases it shall be
served fourteen days at least before the return day.

Sect. 9. If the executor or administrator does not appear on the re-

turn of the citation, or within such further time as the court or justice

may allow, he shall be nonsuited or defaulted, and judgment shall be
rendered against him in like manner as if the action had been originally

commenced by or against him, in his said capacity, except as provided

in the following section.

Sect. 10. When an executor is nonsuited or defaulted without hav-

ing taken upon himself the prosecution or defence of the action, he shall

not be personally liable for costs in the action ; but the estate of the

deceased in his hands shall be liable for the costs, as well as for the debt

or damages if any are recovered.
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. Sect. 11. When there are several plaintiffs or defendants in a per- Death ofjoint

sonal action the cause of which survives, and any of them die before
r.^'s^^',!]' §^1^2.

final judgment, the action shall proceed at the suit of the surviving 7Greeui.42i.

plaintiff, or against the surviving defendant, as the case may be. 7 pick." 62.*

Sect. 12, If in such case all the plaintiffs or all the defendants die, '•» Pick. 528.

the action may be prosecuted or defended by or against the executor or piaintiffs''or

administrator of the last surviving plaintiff or defendant respectively, defendants.

in like manner as if the survivor had been originally the only plaintiff 9 Pick. 532.
"

or defendant.

DEATH OF PARTIES IN REAL AXD SHXED ACTIONS.

Sect. 13. In real and mixed actions, if the demandant dies before in real and mix-
ed actions di

isee or heirfinal judgment, his heir or devisee of the land demanded or of the right ^^ a^iousdev

of action may, at the same term when the death is suggested, or within ^"y prosecute.

such further time as the court shall allow, appear and prosecute the suit issi/ina, §55.

in the same manner as if it had been originally commenced by him. jl^
^°*- ~^-

And in case of a devise, if the first estate in possession under the devise 1 Cusu'. 395'.

is not a fee simple, the devisee of the first freehold estate in possession

sliall have the right to appear and prosecute, and the judgment if in his

favor shall be conformed to his title.

Sect. 14. If there are several demandants, and any of them die be- jointly with

fore final judgment, the heir or devisee of the deceased party shall be R!'^s!t)3!'§i5°^'

admitted, on motion, to prosecute the suit jointly with the survivors, in |^?I*^^-^^^-

the same manner as if he had originallyjoined with them in commencing
the suit.

Sect. 15. If the interest of the deceased party passes to the surviv- or survivor

ing demandants, or if there is no motion for the admission of another
XL'^™^'^''"*^

person as heir or devisee at the term when the death of the deceased R. s.as, §i6.

party is suggested, or within such further time as the court shall allow,

the surviving demandants may prosecute the suit for so much of the
premises in question as may then be claimed by them.

Sect. 16. If the tenant dies before final judgment, his heir or devisee Proceedings

of the land demanded, may at the term when the death is suggested, or ^iea*^
tenant

within such further time as the court shall allow, appear and take upon is55, 364, §§1,2.

himself the defence of the suit, which shall thenceforth be conducted in

the same manner as if it had been originally commenced against him.
If the heir or devisee does not voluntarily appear, the demandant may
take out a citation from the court before whom the cause is pending,
requiring him to appear and take upon himself the defence of the suit.

Sect. 17. When any of several tenants in a real or mixed action die when any of

before final judgment, the action may be prosecuted against the sui'viy- Rjs^s^'ff?
ing tenants for so much of the premises as they hold or claim. 2 Mass.'480.° i J 2 Pick. 23.

19 Pick. 243.

DEATH OP PARTIES IN PETITIONS FOR PARTITION, &C.

Sect. 18. The same proceedings as are prescribed in the five pre- Same proceed-

ceding sections shall be had in all petitions and actions for partition of "-» in suits for11 • ^iTin ,.1 . .^.T-,. partition.
lands, m case ot the death of any of the parties, except as is j^rovided m R. s. 93, § is.

the two following sections. iolillsf'5!'
Sect. 19. If upon the death of either of several plaintiffs or petition- Except in cer-

ers in a suit for partition the interest of the deceased party passes to the tain cases,

surviving plaintiffs or petitioners, or to any person admitted to join them "'' '*

in the suit, it shall be prosecuted in the manner before provided respect-
ing real actions ; but if the interest of the deceased party passes to any
person not so admitted as a plaintiff or petitioner, such person may by
order of the court be made a defendant or respondent, and the same
proceedings may be had against him as would have been necessary to
make him an original defendant or respondent.

55 82
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Further excep-
tions.

K. S. 93, § 20.

Sect. 20. If upon the death of either of several defendants or re-

spondents the interest of the deceased party passes to the surviving
defendants or respondents, the suit may proceed against them without
any new process ; but if the interest of the deceased party passes to any
other person, that person may be made a defendant or resjjondent in the
manner prescribed in the preceding section.

DEATH OF PARTIES ENTITLED TO APPLY TO COUNTY COMMISSIONERS.

If person hay- Sect. 21. When a person having a right to apply to county com-

r"f &f!^dh?s^" missioners for a jury to assess damages or to hear and determine any
iicirs, &c., may other matter, dies without so applying and within the time limited

1859,^228 therefor, his executor, administrator, heir or devisee, if interested, may,
within one year after his interest vests in him, make such application in

the same manner, with the same effect, as if made by the deceased in

his lifetime.

MARRIAGE.

Marriag-eofa Sect. 22. If an unmamed woman who is a party to a suit either

K°s!^93!'Y^i.'
f^lone or with others marries before final judgment, she may continue to

]t?55,304. prosecute or defend the suit in like manner as if she were sole, and her

H Ma''ss.'295. husbaud need not be admitted as a party thereto.
17 Mass. 3i2.

INSANITY.

Insanity of a
jiarty.

U. 8. 93, §22.
13 Mass. 412.

5 Pick. 431.

Sect. 23. If during the pendency of an action or suit either party
becomes insane, the action may be prosecuted or defended by his guar-
dian in like manner as if it had been commenced after the appointment
of the guardian, or the court may ajjpoint a guardian for the suit, as the
case may require.

death or removal of a public officer, &c.

Sect. 24. An action on a note, bond, contract, or other liability made
iitfofflc^r,*&c! to or with the treasurer of the commonAvealth, or of a county, city, town,
K. s. 13, §24. parish, or other corporation, or to or with any other public officer, or

trustee appointed under a statute, may after his removal, resignation, or
death, be commenced or if before commenced, may be prosecuted by
his successor as it might have been by the person with whom the con-
tract was made.

Death or re-

K. S. 93, § 23.

R. 8. 100, § 25,

2 Mass. 440.

12 Mass. 575.
2 Met. 47.

Gush. 230.

CHAPTER 128

OF ACTIONS BY AND AGAINST EXECUTORS AND ADMINISTRATORS.

Section
1. Actions which survive may be commenced

against executor, &c.

2. Damages recoverable in tort against execu-

tor, &c.

3. Recovery by executor, &c., in right of an-

other.

4. Goods returned on replevin by executor,

&c., not to be assets.

6. Writs against executors, &c., how to

run.

Section
G. Executor, &c., when personally liable for

costs.

7, 8. E.xcciition In such case.

9. Costs to be allowed to them, &c.
10. Scire facias against executor, &c., on sug-

gestion of waste.

11. Death of executor, &c., pendmg suit.

12. Proceedings In such case.

13. Death of executor, &c., after judgment,
14. Writ of error in such case.
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Section" 1. All actions -which Avould have survived if comniencefl wimt actions

by or against the original ]iarty in his lifetime, may be commenced and lor^'&c.^^^^^

prosecuted by and against his executors and administrators. ?'^p2'^'|-'

Sect. 2. When an action of tort is commenced or prosecuted against Damages Ve'ew'-

the executor or administrator of the person originally liable, the plain- erabie in tort

tiff shall be entitled to recover only for the value of the goods taken, or tor, &c.

for the damage actually sustained, without any vindictive or exemplary
^5|'3^i|'

^
^'

damages, or damages for any alleged outrage to the feelings of the 4 rick. 218.

injured party.

Sect. 3. When the executor or administrator of a trustee, carrier, Recovery by

depositary, or other person, Avho claimed only a special property in fn ri"ht ofarT-

goods to hold them for the use and benefit of another, recovers such ^^^^^
goods or damages for the taking or detention thereof in an action of iss^'aii

replevin or tort, the gOods or money recovered shall not be considered

as assets in his hands, but shall after deducting the costs and expenses

of the suit be paid over and delivered to the person for whose use and
benefit they were so held or claimed by the deceased person.

Sect. 4. When judgment for a return in an action of replevin is Goods returned

rendered against an executor or administrator, the goods returned by exec!itorV&c*!f

him shall not be considered as assets in his hands ; and if they have ^*'*i%'i^
assets.

been included in the inventory, it shall be a sufiicient discharge for the • •

'

'

executor or administrator to show that they have been returned in

pursuance of such judgment.
Sect. 5. Writs of attachment and executions against executors or Writs against

administrators for debts due fi-om the deceased testator or intestate, how'to'ruu*^*'''

shall run only against the goods and estate of the deceased in their k. s. 110, § 1.

hands, and not against their bodies, goods, or estate.

Sect. 6. When a judgment for costs is rendered against an executor Executor, &c.,

or administrator in an action commenced by or against him, or in an 1^ uabie ftiT

action commenced by or against the testator or intestate, wherein the
fP^^^-..^ 5.,

executor or administrator has appeared and taken upon himself the pros- lOMass.W
ecution or defence, he shall be personally liable for the costs.

Sect. 7. When judgment is recovered against an executor or admin- Execution in

istrator for costs only, the execution shall be awarded against his body, K*'s''no^'§3
goods, and estate, as if it were for his own debt.

Sect. 8. When the judgment is for debt or damages, and costs, an Same subject.

execution for the debt or damages shall be awarded against the goods ^-S-no, §4-

and estate of the deceased in the hands of the executor or adminis-

trator, and another execution for the costs, against the goods, estate,

and body, of the executor or administi'ator, as if it were for his own
debt.

Sect. 9. Costs paid by executors or administrators, and for which Costs to be ai-

they are made personally liable, shall be allowed in their administration ^c.^*^*^
*° *''*""''

accounts, unless the probate court decides that the suit was prosecuted ^- S- no, §5.

or defended A\nthout reasonable cause.

Sect. 10. When an execution against an executor or administrator Scirefacias

for a debt due from the estate of the deceased is returned unsatisfied, to^&c.,'mf sug-

the creditor may upon a suggestion of waste sue out a scire facias &e*'tion of

against the executor or administrator. If the defendant does not appear r. s. ho, §fi.

and show sufficient cause to the contrary, he shall be deemed guilty See ch. 120, § 3.

of waste, and shall be pei-sonally liable for the amount thereof, when it

can be ascertained, otherwise for the amount due on the original judg-
ment, with interest from the time when it was rendered ; and judgment
and execution shall be awarded as for his own debt.

Sect. 11. When an executor or administrator dies or is removed Death of execu-

from office during the pendency of a suit in which he is a party, the suit ing s*it'.

''''"'*'

may be prosecuted by or against the administrator cle bonis non in like f^- ^^g'jf "^ig
manner as if it had been originally commenced by or against such last "

' "

administrator.
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Proceedingfs in
case of death of
executor, &c.,
pending the
suit.

li. S. 110, §8.

Death of execu-
tor, &c., after
judgment.
K. S. 110, § 9.

Writ of error
in sucli case.

R. S. 110, § 10.

4 Mass. 611, 613.

Sect. 12. The proceedings in such case, with respect to the appear-
ance of the administrator de bonis non, whether voluntarily or upon a
citation, and with respect to his nonsuit or defiiult if he does not appear,
shall be conducted in the manner prescribed in chapter one hundred and
twenty-seven upon occasion of the death of either jiarty durmg the
pendency of a suit.

Sect. 13. If an executor or administrator dies or is removed after

judgment is rendered either for or against him, a scire facias may be
sued out either by or against the administrator de bonis non, and a new
execution may be issued in like manner as it may be done by or
against an original executor or administrator, in case of the death of
his testator or intestate after a judgment rendered for or against him

;

except that a judgment against the first executor or administrator for

costs for which he was personally liable, shall be enforced only against

his executor or administrator, and not against the administrator de
bonis non.

Sect. 14. When a judgment is rendered for or against an executor
or administrator, a writ of error may be brought thereon by or against

an administrator de bonis non in like manner as it might have been
brought by or against the executor or administrator who was party to
the judgment.

CHAPTER 129.

OF PLEADINGS AND PRACTICE.

PLEADINGS.

Forms at Law.
Section

1. Forms of actions.

Declarations, (fc.

2. Forms of declaring at law. Substantial

facts only required. One count for each

cause, but any number of breaches. What
counts and causes of action may be joined.

Common coinits, how used. When ac-

count annexed may be used. Trover abol-

ished. Written instruments, how declared

on. If lost, substance to be stated. Bonds
and other conditional contracts, how de-

clared on.

3. In real actions on mortgage, &c.

4. Declarations, &c., where persons are sever-

ally liable on contracts in writing.

5. Mode of referring to statutes

.

6. Plaintiff's close to be described in tort, &c.

7. No declaration in writ in actions of con-

tract or tort unless, &c.

Declaration to be filed first day of court.

if not in writ or filed, action discontinued,

unless, &c.

Bill of particulars, when required.

8.

9.

10.

11.

12.

Demurrers.
Demurrer,
causes of, specified. Certificate.

Answers, Replications, cfc.

13. Answer in abatement, &c.

14. When answer in abatement overruled.

15. Special pleas in bar abolished, and general

issue, except, &c.

16. Joint answer.

Section
17. Substantive facts denied, &c.

18. Answers and denials, when and how made.
19. Must declare whether whole or pai-t is de-

nied.

20. Each substantive fact relied on to be clearly

stated. When answer sets up any legal

bar, &c.

Written instruments set out, &c.

Conditional obligations set out, <fec.

No pleading after answer, but by order of
court. Plaintiff may demur, and in certain

cases reply.

Further pleading, demurrer, &c. Joinder

in demurrer, &c.

Facts occurring since suit. Supplemental
declaration, &c.

may be alleged alternatively.

Pleadings so construed as to give certainty

&o.

Suit when at issue.

21.

22.

23.

24.

25.

26.

27.

28.

29.

.30.

31.

32.

33.

34

PRACTICE.

Indorsement of Process after Entry.

Indorser, when required,

removing, &c., another required,

may be required in probate cases, &c.
if not procured, suit dismissed,

may be substituted. Liability.

Abatement.

&c., abated for circumstantialNo writ,

errors.

35. If defendant pleads nonjoinder, new de-

fendants joined.

36, 37. Proceedings for that purpose.

38. .Tudgment, execution, &c., in such case.

39. Final judgment upon issue of fact.
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Amendments.
Section
40. Amendments, &c., upon matter in abate-

ment.
41. changing parties, form, &c.
42. after judgment.

Defanlts.

Defendant, when defaulted.

Default may be taken oft" at first term.
Defendant to be defaulted last day, or in

ten days, unless affidavit filed of substantial

defence.
Inferrogatories.

In civil actions, parties may file interrog-

atories, &c.

Affidavit to be annexed to interrogatories.

Answers to be filed.

in writing and on oath.

Officers of corporation may be examined.
J^ach interrogatory to be answered.
Parts of books, &c., called for, containing
matter not pertinent, may be sealed up, &c.
Party not obliged to criminate himself, &c.
Irrelevant matter to be expunged. An-
swer to be full, &c.
Costs, when answer irrelevant, &c.
If party disobeys order, court may enter
nonsuit or default.

Court may allow interrogatories filed, dur-
ing trial.

43,

44.

45.

46.

47.

48.

49.

50.

51.

52.

5.3.

54.

55.

56.

57.

Interlocutory Orders.

58. Court may order statement of grounds of
action, &c.

59. Orders, &c., preparatory to trial when
made.

Agreements of Parties.

CO. Orders may be entered by consent, &c.

;

agreements of attorneys to be in writing.

61. Parties may agree respecting continuances,

fiUng papers, &c.

Offer of Judgment.

62. Defendant may offer judgment. Plaintiff

may accept with costs. Time to elect.

63. If plaintiff does not accept, nor recover
greater sum, defendant allowed costs.

Hearing, Trial, Evidence.
Section
04. Demurrers, how heard, determined, &c.
65. frivolous or immaterial may be overruled,

&c.

66. Jury trial may be waived, and cause heard
by court.

67. Excei)tions. New trial. Review.
08, 09. Trials not to be delayed or postponed,

&c.

70. Local action in wrong county, court may
nonsuit.

71. Counts not proved, &c., may be stricken out.
72. Pleadings, &c., not evidence.

73. Offer of judgment not accepted, not evi-

dence.

74. Answers to interrogatories may be read at
trial by the other party, &c.

75. One matter in answer not evidence of an-
other.

76. Justification in slander not proof of malice.
77. Truth of alleged libels may be given in evi-

dence, <Src.

78. In action on judgment by default, court
may allow evidence of payment.

Arrest of Judgment.

79. No arrest ofjudgment for cause before ver-
dict, excej^t, &c.

81.

82.

a3.

84.

85.

86.

General Provisions.

Suggestions entered on record.

Rules of evidence not changed, &c.
Cause of action ; amendment ; notice to
parties, appeal, &c.
Affidavits. When corporation is a party.
Provisions, not applicable to real and mixed
actions, except, &c.
Specified sections to apply to civil actions
before justices and police courts, &c.
Interrogatories iu actions before police
courts, &c., may be filed, &c.

87. Forms
S. J. C,

Forms.

authorized. May be altered by

[* applies to civil actions before justices of the peace and police courts. See § 85.

t applies to real and mixed actions. See § 84.]

PLEADINGS.

Forms at Law.
* Section 1. There shall be only three divisions of personal actions:
First. Actions of contract, which shall include those heretofore

known as actions of assumpsit, covenant, and debt, except for penalties.
Second. Actions of tort, which shall include those heretofore known

as actions of trespass, trespass on the case, trover, and all actions for
penalties.

Third. Actions of replevin.

Declarations., &c.

Sect. 2. The form of declaring in personal actions shall be accord-
ing to the following particulars :—

First. The action shall be named in conformity with the divisions
specified in section one.

Second. No averment need be made which the law does not require
to be proved.

Third. The substantive facts necessary to constitute the cause of
action may be stated with substantial certainty, and without unneces-
sary verbiage.

55*

Forms of ac-
tions.

1852, 312, § 1.

Form of de-
claring at law.
1852, 312, § 2.

5 Gray, 22, 543.

Substantial
facts only re
quired.
4 Gray, 446.

7 Gray, 185.
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One count for
each cause, but
any number of
breaches.

What counts
and causes of
action may bo
joined.
7 Gray, 502.

Common
counts, how
used.
7 Gray, 184, 187.

When account
annexed may be
used.
4 Gray, 202.

7 Gray, 18i, 187.

Trover abol-
ished.
2 Gray, 564.

Written instru-
ments, liow de-
clared on.
If lost, sub-
stance to be
stated.

1 Gray, 544.

Fourth, One count only need be inserted for each cause of action,

but any number of breaches may be assigned in each count, and when
the nature of the case requires it breaches may be assigned in the alter-

native. Two causes of action, not arising on the same contract, shall

not be embraced in one count, except the count on an account annexed
as hereinafter provided.

Fifth. Any number of counts for different causes of action belong-

ing to the same division of actions may be inserted in the same declara-

tion. Actions of contract and actions of tort shall not be joined; but
when it is deemed doubtful to which of those classes a particular cause

of action belongs, a count in contract may be joined with a count in

tort, averring that both are for one and the same cause of action.

Sixth. The common counts shall not be used unitedly, but each

one of those counts may be used in the form hereinafter prescribed

when the natural import of its terms correctly describes the cause of
action.

Seventh. A count on an account annexed, in the form hereinafter pre-

scribed, may be used in an action of contract, when one or more items

are claimed either of which would be correctly described by any one of

the common counts according to the natural import of its terms.

Eighth. In place of the form of declaration heretofore used in the

action of trover, the form hereinafter prescribed shall be used.

Ninth. All written instruments except policies of insurance shall be
declared on by setting out a copy or such part as is relied on, or the

legal effect thereof, with proper avei'ments to describe the cause of

action. If the whole contract is not set out, a copy or the original, as

the court may direct, shall be filed on motion of the adverse party.

Where it may be necessary, the copy so filed shall, if the coui-t so order,

be part of the record, as if oyer had been gi-anted of a deed declared on
according to the common law. No profert or excuse therefor need be

inserted in a declaration. If the instrument relied on is lost or destroyed,

or is not in the power of the party who relies on it, he shall state

the substance of it as nearly as he can, and the reason why a copy is

not given.

Tenth. When a bond, or other conditional obligation, contract, or

grant, is declared on, the condition shall be deemed part of the obliga-

tion, conti'act, or grant, and shall be set forth ; breaches relied on shall

be assigned; and conditions precedent to the right of the j^arty relying

thereon shall be averred to have been performed, or his excuse for the

non-pei*formance thereof stated.

tSECT. 3. In real actions founded on mortgage titles, the declaration

shall allege the seisin to be " in mortgage."
*Sect. 4. Persons severally liable upon contracts in writing, including

all parties to bills of exchange and promissory notes, may all or any of

them be joined in the same action. The declaration may include one
count only, describing the several contracts of the defendants when the

same contract was made by each ; or different counts, describing the

different contracts of the defendants when, as in the case of maker and
indorser, the same contract was not made by all. The court shall take

such order for the separate trial of the issues as shall be found most
convenient, and shall enter several judgments according to the several

contracts of the defendants, and issue one or more executions, as the

case may require.

t*SECT. 6. A general statute may be referred to in declarations or

other pleadings by specifying the chapter containing the provision re-

ferred to, or mentioning in general terms the subject of the statute, or

refem-ing to it in such manner as shall indicate with sufficient certainty

the statute intended.

Plaintiff's dose *Sect. 6, In actions of tort for breaking and entering the plaintiff's

Bonds and oth-
er conditional
contracts, liow
declared on.

In real actions
on mortgage,
&c.
1S52, 312, § 2.

Declarations,
&c., where per-
sons are sever-
ally liable on
contracts in
writing.
]><rvi, .312, §3.
4 Gray, 2!»4.

7 Gray, 284.

Mode of refer-

ring to statutes.

R. S. 100, § 20.
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close, the place of the alleged trespass shall be designated in the jilain- to be described.

tifl"'s declaration by name, abuttals, or other jjroper description.
i8.j*«r)*5itl'3

Sect. 7. In actions of contract and actions of tort, unless an an-est i3 Met. icj, 144.

of the person is made, the writ need not contain a declaration, nor any
n^ertnorbei

description of the cause of action in which it is intended to declare, writ, uiiiess,&c.

other than the name of the form thereof ^^^~' ^^~' ^
~-

tSECT. 8. The declaration may be filed in the clerk's office on or be- to be filed first

fore the day to which the writ is returnable, unless an arrest of the
]'"^^,"|p/'^rfj*

person is made. If there is an attachment of property, the declaration 185K 4^0, §
1".

and bill of particulars, when necessary, if not inserted in the writ, shall ^oray^ioy'.
also be furnished to the defendant or his attorney within three days
after he has demanded the same in writing of t^e plaintifl' or his

attorney.

tSECT. 9. If no declaration has been inserted in the writ or filed in ifnotinwrit

the clerk's office pursuant to the preceding section, it shall be a discon- discontinued'"
tinuance of the action, and the defendant or trustee may have iudgment unless, &c.

for costs : 2^^omded, that the court may at any time during the return 1854' 440' § 1!

term of the writ, for good cause shown and upon suitable terms, allow \9^^^''^^^-

the plaintiff to file his declaration, and the action shall not be discon- '''^'

tinned if the declaration is filed in accordance with the provisions of
this section.

*Sect. 10. In actions of contract, when either of the common counts Bin of particu-

is used, the plaintifl:" shall file a bill of particulars with his writ when
Jjjffreti''™

^^'

the action is entered. The items in such bill shall be numbered con- i.'-oi, 312, § 4.

secutively, and it shall be deemed to be part of the record and be ^ ^''''^' ~'^'^"

answered or rej)lied to as such.

Derrmrrers.

Sect. 11. To raise an issue in law, the answer shall contain a state- Demurrer,

ment that the defendant demurs to the declaration or to some one or l^h^hl}^'
more counts therem, as the case may be, and snail assign specially the See §§ 04, 65.

causes of demurrer.
^Sect. 12. Demurrers may be for the following, among other causes of, spe-

Causes

:

^ ^
Certificate.

First. That counts in contract and in tort, or either with replevin, i^^:-', 312, §§21,

or a count in the plaintiff''s own right and a count in some rei)resen- 4 Gray, 44(i.

tative capacity, are improperly joined in the declaration.
7Gra^'4S4"

Second. That the declaration or some count thereof, as the case may
be, does not state a legal cause of action substantially in accordance
with the rules contained in this chapter.

Third. That the answer does not state a legal defence to the decla-

ration or some count thereof, as the case may be, substantially in ac-

cordance with such rules.

The particulars in which the alleged defect consists shall be specially

pointed out, and tlie attorney, if any, shall certify upon the demurrer,
that he is of opinion that there is such probable ground in law therefor
as to make it a fit subject for judicial inquiiy and trial, and that it is

not intended merely for delay.

Ansicers, Ile2yUcations, <S:c.

Sect. 13. Any defence to a real, pei-sonal, or mixed action, which Answer in

might have been made by plea in abatement, may be made by answer ^J^o^^™™!*^
containing such allegations or denials as may be necessary to constitute 4 Gray, 88.

such defence.

Sect, 14. When an answer in abatement is overruled on demurrer, when over-

or an amendment is allowed and made by the plaintiflT in consequence mirre?°&c.
of such answer iu abatement, the defendant shall then answer, or in a is52, 312, § 29.

' 4 Gray, 88.
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(to^i^/v- I

Special pleas in
bar abolisliert,

and general is-

sue, except, &c.
1836, 2r3, § 1.

1852, 312, § 12.

19 Pick. 455.

21 Pick. 404.

3 Met. 235, 417.

Joint answer.
1852, 312, § 13.

Substantive
facts rtenied, &c.
1852, 312, §14.
2 Gray, 521.

3 Gray, 220, 262,
344.

5 Gray, 457,543.
6 Gray, 404.

7 Gray, 184, 268.

Answers, &c.,
when and bow
made.
18:52,312, §15.
2 Gray, 521.

5 Gray, 457, 541.

must declare
whether whole
or part is de-
nied.
1852, 312, § 16.

5 Gray, 543.

to set forth
each substan-
tive fact relied

on, &c.
I,s52, 312, § 18.

4 (rray, 52, 448.

Gray, 404.

7 Gray, 343.

when written
instruments are
relied on, &c.
1852, 312, § 2.

when condi-
tional obliga-
tions, &c.
1852, 312, § 2.

No pleading af-

ter answer, but
by order of
court.
Plaintiff may
demur, and in
certain cases re-

ply-
1852, 312, § 19.

4 Gray, 117.

Further plead-

ing, demurrer,
&o.
1852, 312, § 20.

6 Gray, 233.

real or mixed action plead, to the merits, within such time as the court

shall order.

Sect. 15. Special pleas in bar as formerly used are abolished, and
the general issue in all except real and mixed actions, and in place

thereof the defendants shall file an answer to the declaration. In real

and mixed actions the defendant may give in evidence under the gen-

eral issue all matters which might formerly have been pleaded in bar.

C Met. 68, 268. 8 Met. 287. 12 Met. 154. 7 Cush. 503. 4 Gray, 55. 6 Gray, 107.

tSECT. 16. Two or more defendants making the same defence may
answer jointly. Different consistent defences may be separately stated

in the same answer.

Sect. 17. The answer shall deny in clear and precise terms every

substantive foct intended to be denied in each count of the declaration

separately, or shall declare the defendant's ignorance of the fact, so that

he can neither admit nor deny, but leaves the plaintiff to prove the

same.

Sect. 18. In answering the common counts and the count on an

account annexed, the defendant shall answer specifically every item con-

tained in the bill of particulars or account annexed, but he may make one

and the same allegation or denial concerning any number of items to

which such allegation or denial is applicable, specifying the number of

the items thus answered together when less than the whole. If the

defendant denies that any item is due or payable, or that he owes the

plaintiff as alleged, he shall state all the substantive grounds on which

he intends to rest such denial, and shall specify whether some and what
part or the whole of such item or demand is denied.

Sect. 19, In all cases in which a denial is made by answer, affidavit,

or otherwise, concerning a time, sum, quantity, or place, alleged, the

party denying shall declare whether such denial is applicable to every

time, sum, quantity, or place, or not ; and if not, what time, sum, quan-

tity, or place, he admits.

Sect. 20, The answer shall set forth in clear and precise tei-ms each

substantive fact intended to be relied upon in avoidance of the action

;

and when the answer sets up tlie statute of limitations, the statute of

frauds, or any other legal bar, the defendant shall not be deprived of the

benefit of such defence by reason of his not denying the facts set forth

in the declaration.

*Sect. 21. Written instruments, when relied on in an answer or sub-

sequent allegation, shall be set out, or copies or the originals shall be

filed, in the manner prescribed in the ninth clause of section two when
they are declared on.
* Sect, 22, When a conditional obligation, contract, or grant, is relied

on in an answer or subsequent allegation, the condition shall be deemed
a part of the instrument, and similar averments shall be required in

pleading on the same as are required by the tenth clause of section two.

Sect. 23, No further pleading shall be required after the answer,

except by order of the court as hereinafter mentioned. But the plaintiff

may demur to the answer ; and if the answer contains any new matter

in avoidance of the action, such new matter shall be deemed to be denied

by the plaintiff; or the court may on motion of the defendant require

the plaintiff to reply thereto, and state whether he admits or denies any,

and if any what part thereof The plaintiff may if he pleases without

such order, at any time before trial, file a replication to the answer,

clearly and specifically stating any facts in reply to the new matter

therein.

Sect, 24, The replication may raise an issue in law, by the statement

that the plaintiff demurs to the answer or to so much thereof as applies

to one or more counts in the declaration, as the case may be, assigning

specially the causes of such demurrer ; and in like manner either party
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may demur to the allegation of the other party. But no defect of form
merely, either in the declaration or subsequent allegation, shall be assigned

as a cause of demurrer. The opposite party shall be deemed to join in joinder m de-

demurrer if he shall not amend, which he may do within such time, and '^""^''•

upon such terms, as the court may allow.

Sect. 25. An answer or rejilication may allege facts which have Facts occurring

occurred since the institution of the suit, and the plaintilf and defendant
pu'luea,"tlu\ic"?'

may be allowed by the court to make a su]ii)lemental declaration, i"™/'."'!'
*f-

answer, or replication, alleging material focts Avhich have occurred or '"'' ~'*~-

come to the knowledge of the party shice the former declaration, answer,

or replication.

Sect. 26. Either party may allege any fact or title alternatively, de- maybcai-

claring his belief of one alternative or the other and his ignorance
{'/"^'{"f^'*^''"^'

whether it be the one or the other. i852, 312, § 25.

Sect. 27. The allegations and denials of each party shall be so con- pioadings so iQlUnui^O
strued by the court as to secure as lar as possible substantial precision Xe cel-tainty*'

and certainty, and discouratje vagueness and loose generalities. Any &c.

substantive fact alleged with substantial precision and certainty, and not i^ti'aV.l-Jor
'

denied in clear and precise terms, shall be deemed to be admitted. No f ['';:'y'!^5.''*^^•

party shall be requii'ed to state evidence or to disclose the means by r Gray! iss, 2G8.

which he intends to prove his case.

^Sect. 28. A suit shall be deemed at issue when the allegations are Suit, when at

closed, or if it be a real or mixed action, when the plea is filed. 1^12^312, § 3i.

practice.

Indorsement of Process after Entry.

*tSECT. 29. If a plaintiff in any writ, suit, or process at law or in equity indorser, when

after its commencement removes from the state, the court where the k.*^s."^% lo.

suit is pending, on motion of any other party, shall, and in all cases when k. s. itiOi §^8.

it appears reasonable may, require the plaintiff to ])rocure a sufficient is i'ick.~22or

'

indorser. ~^ ^^^^- ~^~- ^ Gr&y, ih. lo rick. aro.

*tSECT. 30. If an indorser removes from the state or is insufficient, the removing,

court if it appears reasonable may require the plaintiff to procure a suffi- qi^ire"
°^ '^' ^^'

cient indorser. i^- ^- '-^^^ § 12.

t Sect. 31. The supreme judicial court m.ay require an indorser or may be re-

security for the payment of costs in any probate or insolvent case or bfrto^cases'^'&c.

proceeding in that court. 1^^"' 234.

*tSECT. 32. If the plaintiff fails in any case to prociire an indorser if not pro-

according to the order of the court, the suit shall be dismissed and the mVs'secL"'*
'^

defendant recover his costs. i^- ^- '-'o. § i3.

*tSECT. 83. The court in which any suit is pending may permit the may be sub-

same of an indorser to be stricken out and a new and sufficient indorser Lkbmtf.
to be substituted. Every indorser shall be liable for costs from the K-S.'.»o,§§ 11,12.

commencement of the suit, in like manner as indorsers before the entry r Mass.' 25.

'

of an action. 8 Met. 149. See Ch. 123, § 20. 13 Mass. 422.

Abate')nent.

*tSECT. 34. No writ, process, declaration, or other proceeding, in the No writ, &e.,

courts or course ofjustice, shall be abated, arrested, quashed, or reversed, cumsfantLfer-
for any circumstantial errors or mistakes, when the ])erson and case may rors.

be rightly understood by the court, nor through defect or want of form 5 Met. 211

only, 4 Cush. 280. 5 Cush. 78. 2 Cu.sh. 491, 555.

*tSECT. 35. When the defendant in an action of contract answers in if defendant

abatement the nonjoinder of any other person as defendant, the court Jiitfnew
d?-'"

mav, at any time l)efore issue ioined on such answer, allow the plaintiff" f^wiants joined,

on such terms as they shall prescribe to amend his declaration by insert- ]85-;,'3i2,'§'2r.

ing therein the name of any other person as defendant, and declaring '' Ciray, 39.

against him jointly with the original defendant.

83
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Proceeding's
where new de-
fendants are
joined.
R. S. 100, § 2.

Same subject.

K. S. 100,§§3,4.

Judgment, exe-
cution, &c., iu
such case.

K. 8. 100, § 5.

Final judgment
upon issue of
fact.

ia52, 312, § 28.

24 Pick. .51.

3 Met. 420.

Amendments,
&c., upon mat-
ter in abate-
ment.
1852, 312, § 28.

I

[liilA/. ll,i"AO a,^anging par-
ties, form, &c.
R. S. 93, § 24.

R. 8. 100, §§ (•), 7,

22. 1830, 273, § 3.

18.39, 151, §§ 1,2.

1852, 312, § 32.

18 Pick. 414.

1 Met. 553.

2 Met. 605.

8 Met. 8.

12 Met. 26(5.

13 Met. 215, 476.

2 Cush. 1, 480,

492, 555.

after judg-
ment.
R. S. 100, § 23.

10 Mass. 251.

3 Cush. 11, 78.

5 Cush. 78, 446.

PEACTICE— AMENDMENTS, DEFAULTS. [ChAP. 129.

*^Sect, 36. The plaintiff may thereupon take out a new writ in such
form as the court prescribes, which shall be in the nature of an original

writ of capias and attachment, or of summons, and shall require the new
defendant to appear and answer as a defendant in the original action.

Upon such writ the new defendant's body may be arrested, or his goods
or estate may be attached, as upon an original writ ; and the writ shall

be returnable at such time as the court shall order, and be served four-

teen days at least before the return day.

*fSECT. 37. Upon the return of such new writ, every defendant named
therein upon whom service has been made shall be bound to appear and
answer with the other defendants, in the same manner as if he had been
originally made a party in the first writ. If service cannot be made on
a defendant, the action may proceed against the other defendants, in

the manner jjrovided in chapter one hundred and twenty-six.

*tSECT. 38. Judgment shall be rendered and execution shall issue for

either party, in the same manner as if the original writ had been issued

against all the defendants ; and the plaintiff shall have the same bene-
fit of any attachment or bail upon each of said writs, as if the same had
been made or taken in the usual manner upon the original writ.

tSECT. 39. If an issue of fact upon an answer in abatement is found
against the defendant, a final judgment shall be rendered against him in

the manner heretofore required by law in case of a plea in abatement.

Amendments.

tSECT. 40. No action shall be defeated by plea or answer in abate-

ment, if the defect found is capable of amendment, and is amended on
terms prescribed by the court. The defendant may have leave to amend
an answer in abatement, or to answer over by special order of the court,

for good cause shown, and not otherwise.

*tSECT. 41. At any time before final judgment in a civil suit, amend-
ments may be allowed, on such terms as are just and reasonable, intro-

ducing any party necessary to be joined as plaintiff or defendant, discon-

tinuing as to any joint plaintiff or defendant, changing the form of the

action, and in any other matter either of form or substance in any
process, pleading, or proceeding, which may enable the plaintiff to sus-

tain the action for the cause for which it was intended to be brought, or

the defendant to make a legal defence.

3 Cush. 413.

4 Cush. 280.

8 Cush. 271,356.
1 Gray, 600.

3 Gray, 71.

4 Gray, 438.

6 Gray, 71.

7 Gray, 41, 381.

See § 82.

*tSECT. 42. After judgment in any civil action, defects or imperfections

in matter of form found in the record or proceedings may be rectified

and amended by the court in which the judgment is rendered, or by the

court to which it is removed by Avrit of error, if substantial justice re-

quires it, and if the amendment is in affirmance of the judgment.

Defendant,
when defaulted.

R. S. 92, § 1.

Default may be
taken off at first

term.
R. S. 92, § 2.

Defendant to be
defiiulted last

day, or in ten
days, unless af-

Defanlts.

*^Sect. 43. If a defendant being duly served with process fails to ap-

pear, his default shall be recorded, the charge in the declaration shall be
taken to be true, and judgment rendered accordingly.

*t Sect. 44. If after such defjiult at the first term tlie defendant appears

before the jury is dismissed, the court may take off the default and al-

low the appearance to be entered upon the defendant's paying the plain-

tiff's costs up to that time, or such part thereof as the court shall think

reasonable.

tSECT. 45. In all actions at law in the supreme judicial court, or su-

perior court, the court shall at any time after ten days from the return

day of the writ, or as of course on the last day of the return term, enter



Chap. 129.] practice— interrogatories to parties. 659

a default as against any defendant on whom legal service has been made, fid.avit filed of

unless the defendant or some one in his behalf has tiled within said ten
f ".Ill's

""**"^' '^*^"

days, or on or before the last day of said term when the same does not j^'W, 312, § 10.

exceed ten days, an affidavit that he verily believes that the defendant 7 Gr'ay/4o.

has a substantial defence to the action on its merits, and intends to

bring the same to trial : provided, that upon good cause shown the time

for filing such affidavit may be extended for such reasonable time as the

court may order.

Interrogatories.

t*SECT. 46. In civil actions the plaintiiF may at any time after the en- in chii actions

try of the action, and the defendant at any time after answer, or if it be InTerroo-'rtories^

a real or mixed action after plea, and before the case is oi>ened to the &c.

jury, file in the clerk's office interrogatories for the discovery of facts and n (TusIi.'l'*), 74.

documents material to the support or defence of the suit, to be answered ~
^^^J' ^f2'

on oath by the adverse party. Sec §§ h, 75, 86.

t*SECT. 47. To such interrogatories there shall be annexed an affidavit Affidavit to be

of the interrogating party or his attorney, to the effect that he has rea-
t"rw>-atorie*s!

son to believe that the party interrogating will derive some material ben- i!S5c>,3J2^ §02.

efit in the action from the discovery which he seeks, if the same be fairly '^y'-^-^ •

made, and that the discovery is not sought for the purpose of delay.

t*SECT. 48. Such interrogatories shall be answered and the ansAvers Answers to be

filed in the clerk's office within ten days after the same are notified i^.^%]2, § fi3.

to the j^arty interrogated or his attorney, unless upon cause shown either 11 Gush. 158,537.

before or after the lapse of ten days further time is allowed by the

COUl't.

t*SECT. 49. The answers shall be in writinof, signed, by the party and in writing',

, . ^,
oi b J L J and on oath.

upon his oath. 1^52, 312, § 05.

t*SECT. 50. If the party to a suit is a corporation, the ojoposite party officers of eor-

may examine the president, treasurer, clerk, or any director or other offi- be e^xamined!^

cer thereof, in the same manner as if he were a party to the suit. i852, 312, § 00.

t*SECT. 51. Each interrogatory shall be answered separately and fully. Each interroga-

The party interrogated may introduce into his answer any matter rele- gwered.
^ ^

vant to the issue to which the interrogatory relates. ^^~i ^^%.f.''''^-

t*SECT. 52. When any document, book, voucher, or other writing, parts ofbooics,

called for by an interrosratorv, contains matters not pei'tinent to the &C) called for,

subject matter of the action, the answer may so state, and that such ter not perti-'

part has been sealed up or otherwise protected from examination ; and
g|"iMruif &c

thereupon such part shall not be inspected by the party interrogating ; 1852, 312, §
68."

but such party may apply to the court and obtain an order to have
liberty to inspect the part so protected from examination, or so much
thereof as the court shall find on hearing the parties, or if necessary

by inspecting the part so protected, was improperly withheld and.

concealed.

t*SECT. 53. The party interrogated shall not be obliged to answer a Party not

question or produce a document the answering or producing of which fnate himsei"™"
would tend to criminate himself, or disclose his title to any jiroj^erty the &c.

title whereof is not material to the trial of the action in the course of 2 Gray, 558.

which he is interrogated ; or to disclose the names of the witnesses by
whom or the manner in which he proposes to prove his OAvn case.

t*SECT. 54. If an answer contains irrelevant matter or is not full and irrelevant mat-

clear, or if an interrogatory is not ansAvered, and the party interrogated puVged?
^^

refuses to expunge or amend, or to answer a particular interrogatory. Answer to be

the court or any justice thereof may on motion order such irrelevant 1852', 312, § ro.

matter to be expunged, or such imperfect answer to be made full and
clear, or such interrogatory to be answered, within such time as may
seem reasonable.

t*SECT. 55. When an answer is adjudged irrelevant or insufficient, or Costs when an-

when a party is ordered to answer an interrogatory, such order may be &If
"^ '"*^ ^^^^ '
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1852, 312, § 71.

Nonsuit, &c.,
if party diso-
beys order.
1852, :512, § 72.

3 Gray, 115.

7 Gray, 417.

Court may al-

low interroga-
tories tiled, dur-
ing trial.

1S52, 312, § 74.

made resi^ecting costs, either in the action or otherwise, as the court

may direct by general rules or by a special order in each case.

*tSECT. 56. If a i)arty neglects or refuses to expunge, amend, or an-

swer, according to the requisition of this chapter, the court may enter

a nonsuit or default as the case may require, and proceed thereon accord-
ing to laAV.

*tSECT. 57. During the trial of any action the court may allow inter-

rogatories to be filed, to be answered forthwith, or with as little delay
as practicable, and may suspend the trial for the purpose of having the

same answered ; but such interrogatories must be accompanied by an
affidavit stating the reasons why they were not filed earlier; and unless

the court upon the whole matter finds that due diligence has been used,

the interrogatories shall not be filed.

Court may or-
der statement
of grounds of
action, &c.
1852, 312, § 4.

3 Gray, 20(5.

Orders, &c.,
preparatory to
trial, when
made.
1852, 312, § 35.

Interlocutory Orders.

*Sect. 58. The court may in all cases order either party to file a state-

ment of such particulars as may be necessary to give the other party,

and the court, reasonable knowledge of the nature and grounds of the

action or defence.

tSECT. 59. Orders allowing amendments before trial, or a supple-

mental answer or replication, or enlarging time, and any other inter-

locutory order necessary to prepare the case for trial, may be made by
the court while in session, or any justice thereof, in any county, either

in term time or vacation ; but the several courts shall prescribe such
fixed rules respecting notice, the times and places for motions at cham-
bers, and other matters, as they shall from time to time deem necessary.

Orders may be
entered by con-
sent, &c.
1852, 312, § 36.

Parties may
agree respect-
ing continu-
ances, filing pa-
pers, &c.
1852, 312, § 88.

Agreements of Parties.

tSECT. 60. Any of the orders mentioned in the preceding section

may be entered by consent in writing signed by the parties or their

attorneys. All agreements of attorneys touching any suit or proceeding
shall be in writing ; otherwise they shall be of no validity.

tSECT. 61. If the parties agree to continue a case without cost imtil

the next term it shall be continued accordingly ; but the court may by
a general or special order regulate the place on the docket in which the

case shall stand at the next term. Parties may make agreements re-

specting amendments and the time of filing papers, which agreements
shall be equivalent to an order of the court to the same eiFect.

Defendant may
offer judgment.
Plaintiff may
accept, with
costs.
Time to elect.

1852, 140, § 1.

See § 73.

If plaintiff does
not accept, nor
recover greater
sum, defendant
allowed costs.

1852, 140, § 2.

See § 73.

Offer of Judgment.

* Sect. 62. When a defendant in an action at law or suit in equity,

wherein damages only are sought to be recovered, offers in court and
consents in writing to be defaulted, and that judgment shall be rendered
against him, as damages for a sum therein specified, the same shall be
entered of record together with the time when it was tendered ; and
the plaintiff may at any time within ten days after he has received no-

tice of such offer and consent accept the offer, and the court shall render

judgment accordingly, with costs to the date of the notice. If, after

such notice, the court shall for good cause grant the plaintiff" a further

time to elect, he may signify his acceptance within the time allowed,

and judgment shall be rendered as if the acceptance had been within

ten days.

*Sect. 63. If the plaintiff does not elect to accept such offer, and
shall not recover a greater sum than the sum so offered, not including

interest on the sum recovered in damages from the date of the offer,

the defendant shall have judgment for his costs after said date, for
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which execution shall issue, and the plaintiff", if he recovers damages,
shall be allowed his costs only to the date of the offer.

Searing^ Trials Evidence.

fSECT. 64. Every demurrer may in the first instance be heard by a Demurrers,

single justice, and if taken in term time during the same term if practi- terminedi*'&c^

cable; and his decision as to the misjoinder of counts shall be final, an l^^^, 312, § ;i3.

amendment being allowed as herein provided. But if the cause of de- 7GrayU27.

murrer is that the facts do not in point of law support or answer the

action, and the party against Avhom the decision is made does not pray

for leave to amend, such decision shall not be final, but the demurrer
may be further heard upon appeal or otherwise, as is provided in respect

to such questions of law. When a demurrer is sustained, overruled, or

withilrawn, the court shall make such order as may be fit, respecting

the filing of an answer or replication, or a trial of the facts.

tSECT. 65. If a demurrer appears to the judge who first hears the frivolous or

same to be frivolous, immaterial, or intended for delay, he may besides ™iy be "ver-

overruling it order the party to plead, answer, or reply, notwithstanding ruled, &e.

such party claims the right to be further heard by appeal or otherwise 4Grayrc2.~

on his deinuri'er; and thereupon the case shall proceed to a final judg-

ment as if no demurrer had been filed, and execution may be awarded
or stayed on such terms as the court may deem reasonable, as in cases

of exceptions adjudged frivolous.

tSECT. 66. In all civil actions trial by jury may be waived by the con- Jury trial may

sent in writing of the several parties or their counsel filed with the clerk cause uear'd'by

at any time before the trial, and the cause shall thereupon be heard and court^

determined by the court, and judgment entered as in case of verdict ^ ''~

by a jury. I
(KljLt<- ol^-

tSECT. 67. Either party may file exceptions to the decisions and rul- Exceptions,

ings of the court upon matters .of law arising upon such trial, move for view.*"''''
^^

a new trial for mistake of law or for newly discovered evidence, and be 1857,267, §2.

entitled to review, in the same manner and with the same eflfect as uj^on

trial by jury.

t Sect. 68. A trial shall not be delayed for want of a reply to the Trials not to be

defendant's answer, unless by special order of the court ; nor shall an pon!fdT&c!^*'^*

agreement of parties respecting filing amendments or papers operate to i^s-, 312, §§ 19,

postpone the trial of an action beyond the time at Avhich by the rules

of the court it would be tried.

*tSECT. 69. A trial shall not be delayed for the reason that interroga- Same subject,

tories have been filed and the time allowed for answering the same has i852, 312, § 64.

not elapsed, but the court may allow an examination during the trial

as is herein before provided.

tSECT. 70. When it appears on a trial that a local action has been Local action in

broucfht in an erroneous venue, the court mav of its own motion order a !!>™Il=f.?"^*Z.'

nonsuit to be entered, unless good cause shall be shown why the trial suit.

should be allowed to proceed. See'ch.i33i§'i4.

Sect. 71. If the plaintiff" fails to give evidence at the trial in support Counts not

of any count in the declaration not wholly or partly confessed by the may be' stricken

answer, it shall forthwith be stricken out. And the coui-t may, either out.

of their own motion or upon motion of a party, require unnecessary '

counts and statements to be stricken out of a declaration or any subse-
quent proceeding, and may impose reasonable terms.
*tSECT. 72. Neither the declaration, answer, nor any subsequent alle- Pleadings not

gation, shall be deemed evidence on the trial, but allegations only where- igs^f"il," § 75.

by the party making them is bound.
*tSECT. 73. No offer or consent, made in pursuance of sections sixty- offer ofjudg-

two and sixty-three, which is not accepted, shall be evidence against the ™pted° n*ot*evi-

party making the same, either in any subsequent proceeding in the dence.
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1852, 140, § 3.

Answers to in-

terrogatories
may be read at

trial, &c.
1852,312, §73.
11 Cush. 2(>, 74.

3 Gray, 115.

One matter in
answer not evi-

dence of anoth-
er.

K. S. 100, § 18.

1S52, 312, § 75.

5 S. & II. 411.

Justification in
slander not
proof of malice.
il. S. 100, § 19.

15 Mass. 48.

1 Pick. 1.

Truth ofalleged
libels may be
g^ivea in evi-

dence, &c.
1855, 39(5.

In action on
judgment by
default, court
may allow evi-

dence of pay-
ment, &c.
1859, 185.

action or suit in which such offer is made, or in any other action

or suit.

*tSECT, 74. The answer of each party to interrogatories filed may be
read at the trial by the other party as evidence ; the party interrogated

may require that the whole of the answers upon any one subject matter

inquired of shall be read, if a part of them is read ; but if no part is

read, the party interrogated shall in no way avail himself of his exam-
ination, or of the fact that he has been examined.

*tSECT. 75. When a defendant answers two or more matters in his

defence, no averment, confession, or acknowledgment contained in one

of them shall be used or taken as evidence against him on the trial of

any issue joined on any other of them.
2 N. H. R. 89. 13 Met. 253. 7 Cush. 585.

*Sect. 76. If the defendant in an action for slander or publishing

a libel, justifies that the words spoken or published were true, such

allegation, though not maintained by the evidence, shall not be of itself

proof of the malice alleged in the declaration.

*tSECT. 77. In every prosecution and in every civil action for writing

or for publishing a libel, the defendant may upon the trial give in evi-

dence the truth of the matter contained in the publication charged as

libellous ; and such evidence shall be deemed a sufiicient justification,

unless malicious intention shall be proved.

Sect. 78. In any action upon a judgment obtained by default, and
without the knowledge of the defendant, the court may in its discretion

and upon such terms as it deems reasonable, allow the defendant to

show in defence any payment, satisfiiction, or extinguishment of the

claim, prior to the obtaining of such judgment, or any matter of fraud,

which in either case he might have shown upon a writ of review in the
original suit : provided^ such action is brought within six years fi-om the

rendition of such judgment.

Arrest of Judgment.

No arrest of *tSECT. 79. A judgment shall not be arrested for any cause existing

c'aufe'before'^ before the vcrdict, iniless the same affects the jurisdiction of the court,
verdict, except. And whcn the defendant has appeared and answered to the merits of

1852, 312, § 22. the action, no defect in the writ or other process by which he has been

4 Gray' ^oi'
brought befoi'e the court, or in the service thereof, shall be deemed to

7 Gray', 543. affect the jurisdiction of the court.

Suggestions en-
tered on record.
K. S. 93, § 24.

Rules of evi-

dence not
changed, &c.
Is52, 312, § 6.

2 Gray, 505.

Cause of action,
amendment,
notice to par-
ties, appeal, &c.
1852, 312, § 33.

General Provisions.

*tSECT. 80. When a change happens in a suit after its commence-
ment, the court may allow such suggestions to be entered on the

record as circumstances may require.

*tSECT. 81. The provisions of this chapter shall not be deemed to

change any rule of evidence, the measure of damages, the jurisdiction

of any court, or the locality of any action, except so far as the same is

herein specially provided for,

*tSECT. 82. The cause of action shall be deemed to be the same for

which the action was brought, when it shall be made to appear to the

court that it is the cause of action relied on by the plaintiff when the

action was commenced, however the same may be misdescribed ; and
the adjudication of the court allowing an amendment shall be con-
clusive evidence of the identity of the cause of action. But no sub-
sequent attaching creditor, or purchaser of property attached in the
suit, or bail, or any person other than the parties to the record, shall

be bound by such adjudication, unless he has had due notice of the

application for leave to amend and opportunity to be heard thereon,
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according to an order of notice to that effect to be issued by the court

upon application of the plaintiff, and such third parties shall have the

right to except or appeal.

*tSECT. 83. When a party to any suit or proceeding under this chap- Acsdavits.

ter is a corporation, all precepts, answers, replications, or other papers, ^o^fs a'part'y"

requiring the signature or oath of the paity, may be signed or sworn 1852, 3ia, § 8y.

to in behalf of the corporation by some officer or agent thereunto

specially authorized.

Sect. 84. None of the foregoing provisions, except those contained Provisions not

in sections three, five, eight, nine, twelve, sixteen, twenty-eight, twenty- real and mixed

nine, thirty, thirty-one, thirty-two, thirty-three, thirty-four, thirty-five, actions, except,

thirty-six, thirty-seven, thirty-eight, thirty-nine, forty, forty-one, forty- i852, 312, § 51.

two, forty-three, forty-four, forty-five, forty-six, forty-seven, forty-eight, see §§ noted

forty-nine, fifty, fifty-one, fifty-two, fifty-three, fifty-four, fifty-five, fifty-
^^^^ ^'

six, fifty-seven, fifty-nine, sixty, sixty-one, sixty-four, sixty-five, sixty-

six, sixty-seven, so much of sixty-eight as relates to agreement of par-

ties, sections sixty-nine, seventy, seventy-two, seventy-three, seventy-

four, seventy-five, seventy-seven, seventy-nine, eighty, eighty-one, eighty-

two, eighty-three, and eighty-seven shall be deemed appUcable to real

or mixed actions, imless specially named.
Sect. 85, Sections one, two, four, five, six, ten, twenty-one, twenty- Specified sec-

two, twenty-nine, thirty, thirty-two, thirty-three, thirty-four, tliirty- chu^Ictwus'K-
five, thirty-six, thirty-seven, thirty-eight, forty-one, forty-two, forty- fore justices and

three, forty-four, forty-six, forty-seven, forty-eiglit, forty-nine, fifty, p^,"'*^
*'°"'" ^'

fifty-one, fifty-two, fifty-three, fifty-four, fifty-five, fifty-six, fifty-seven, i852, 312, § 87.

fifty-eight, sixty-two, sixty-three, sixty-nine, seventy-two, seventy-three,
f^^ll'^''*^'^*^

seventy-four, seventy-five, seventy-six, seventy-seven, seventy-nine,

eighty, eighty-one, eighty-two, eighty-three, eighty-six, and eighty-

seven, only, of this chapter shall apply to civil actions before poUce
courts and justices of the peace.

*Sect. 86. In actions before such police courts or justices of the interrogatories

peace, the interrogatories and answers provided for in sections forty- fore^'poUce'^^

six, forty-eight, and sixty-nine, may be filed before said courts or justices
*'°"'"*,f

' .i^*'v „

respectively. They may be filed by either party, at any time after the 1^2, 3^12, § 90.

"

commencement of the action, and the answers shall be filed within such
time as such coui'ts or justices of the peace shall respectively order.

*tSECT. 87. The forms contained in the schedule annexed to this Forms author-

chapter may be used in the several courts, subject to be changed and fj^f^ ^^^. j! a
modified from time to time by the supreme judicial court, by general 1852, 312, § 84.

rules made for the purpose.

SCHEDULE OF FORMS.

Forms of Declarations in Actions of Contract.

Coynmencement. To answer to A. B. of , in an action of contract. Forms of decla-

If the plaintiff is a minor and sues by prochein ami, as administrator, or in any spe- rations,

cial character, it may be stated according to the established form. As it is not neces-
sary to insert the declaration in the writ, it should be entitled, when filed separately,

in the following form : —

\f' 1 Middlei?ex, Sup. Ct.

Q j) I

Plaintiff's declaration.

Count for money had and received. — And the plaintiff says the defendant owes him
one hundred dollars for money received by the defendant to the plaintiff's use ;

—
Money knt. — And the plaintiff says the defendant owes him one hundred dollars for

money lent by the plaintiff to the defendant ; —
Goods sold. — Also that the defendant owes him dollars for goods sold by the

plaintiff to the defendant ;
—

Work. — Also tliat the defendant owes him dollars for work done by the plain-

tiff for the defendant ;
—
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Forms of Work and materials. — Also that the defendant owes him dollars for work done
declarations. and materials found by the plaintiff for the defendant ;

—
Board. — Also that the defendant owes him dollars for board and lodging fur-

nished by the plaintiff for the defendant ;
—

Freight. — For the carriage of certain goods by the plaintiff for the defendant ;—
Warehouse room. — For warehouse room furnished by the plaintiff for the storage of

certain goods of the defendant ;
—

Horse and carriage hire. — For the use of a certain horse and carriage hired of the
plaintiff by the defendant ;

—
Use and occupation. — For the use and occupation of a certain tenement hired of the

plaintiff by the defendant ;
—

Insimul computassent. — For the balance foiuid due to the plaintiff by the parties on
accounting together ;

—
Account annexed. — And the plaintiff says the defendant owes him fifty dollars, ac-

cording to the account hereto annexed.'O

Payee of Note against Maker,

And the plaintiff says the defendant made a promissory note payable to the plaintiff

or order, a copy whereof is hereto annexed. And the defendant owes the plaintiff the

amount of said note and interest thereon.

On Note payable to Bearer.

And the plaintiff says the defendant made a promissory note, a copy of which is

hereto annexed, payable to one G. H. or bearer. And the plaintiff is the bearer of
said note, and the defendant owes him the amount of said note and interest thereon.

(If payments are indorsed on the note, the declaration should be varied as follows :

••A copy whereof, with the indorsements thereon, is hereto annexed, and the defend-

ant owes the plaintiff the balance of said note and interest thereon."

If payments have been made which are not indorsed on the note, the allegation

should be varied accordingly.)

By Indorsee against Indorser.

And the plaintiff says that one C. D. made a promissory note, a copy of which with,

the indorsements thereon is hereto annexed, payable to said E. F., or order ; and said

E. F. indorsed the same to the plaintiff; and payment of said note was duly demanded
of said C. D., who neglected to pay the same, and due notice of its non-payment was
given to said E. F. ; and said E. F. owes the plaintiff the amount of said note and in-

terest thereon.

On a Bond with Condition to pay certain Debts of the Plaintiff, and to provide for his

Support.

And the plaintiff says the defendant executed to him a bond, a copy whereof is here-

to annexed

:

And the plaintiff says he owed to one O. P. the sum of one hundred dollars on a
promissory note (describing it) which the defendant neglects to pay :

Also that he o^-ed to one R. S. one hundred dollars, according to the account here-

to annexed, which the defendant neglects to pay

:

Also that the defendant neglects to provide clothing for the plaintiff

:

And the plaintiff has requested the defendant to pay said debts, and provide for his

support as mentioned in said bond —
(To be inserted, if proof of the request is necessary.)

By Grantee against Grantor in a common Deed of Warranty, for Breaches of Covenant,

And the plaintiff says the defendant delivered to him a deed, a copy whereof is here-

imto annexed

;

And the defendant was not seised in fee of a part of the land described as follows,

(describing it,) but the same was held adversely by one L. M. ; and the residue of said

land was not free from encumbrances, but was subject to a mortgage to one S. T., to

secure the pajnnent of six hundred dollars

:

,

And the defendant has not warranted and defended the premises against the rightful

claims of all persons, but one W. S. had a right of dower therein, and has compelled
the plaintiff to assign the same to her.

On an Atoard.

And the plaintiff says the parties by their agreement -in writing, a copy whereof is

hereto annexed, referred the matters therein mentioned to arbitrators ; and the arbitra-

tors have made an award thereon in writing, a copy whereof is hereto annexed.
(Aver performance of condition by plaintiff, when necessary to be proved, and the

non-performance by defendant, which is relied on.)
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(K it is for the mere payment of money aver as follows :—

)

Forms of
And the defendant owes the plaintilf the amount of said award. declarations,

Oti a Promise to pay the Debt of another.
/

And the plaintiff says that one E. F. owed him the sum of for , and the

plaintiff was about to sue the said E. F. to recover the same :

And in consideration that the plaintiff would forbear to sue said E. F., the defendant

made an agreement to pay the same to the plaintiff, a copy whereof is hereto annexed

;

and the plaintiff did forbear to sue said E. F., and the defendant owes him said sum.

On an Agreement to convey Land mi a certain Day, Plaintiff to pay One Hundred Dollars

Cash, and give a Note for Four Hundred Dollars, secured by a Mortgage of the Land.

And the plaintiff says the defendant made an agreement with the plaintiff, in writ-

ing, a copy whereof is hereto annexed :

And on the day of , the plaintiff tendered to the defendant one hun-
dred dollars, and also a note for four hundred dollars, (describing it,) and a mortgage
of said land, to secure the payment of said note, and demanded of the defendant a

conveyance of said land, (following the terms of the agreement.)

For Breach of Promise of Marriage.

And the plaintiff says that she and the defendant mutually promised to marry each

other.

And she has always been ready to marry the defendant, but the defendant refuses to

perform his promise.

Non-Delivery of Goods sold.

And the plaintiff says he purchased of the defendant the following goods, viz,

:

for the sum of one hundred dollars, to be paid therefor on delivery thereof;

and the defendant promised to deliver the same on the day of , at the
defendant's store in :

And on said day the plaintiff demanded said goods at said store, and tendered to the
defendant said sum of one hundred dollars in payment of the same

:

And the defendant refused to deliver the same to the plaintiff.

On Policies of hisurance.

1, On a ship for a total loss.

And the plaintiff says the defendants made to him a policy of insurance, a copy of
which is hereiuito annexed, for the sum of ten thousand dollars, on the ship John,
against the perils of the seas, and other perils therein mentioned, in a voyage from
Boston to Cadiz, in Spain, and at and from Cadiz to her port of discharge in the United
States ; and while proceeding on said voyage, the ship was wrecked and totally lost

by the perils of the seas ; and the defendants had notice of said loss on the day
of , and were bound to pay the amount of said loss to the plaintiff within sixty

days after said notice ; and the defendants owe the plaintiff therefor said sum of ten
thousand dollars,

2. For a partial loss and contribution to a general average.

(State, as in the last count to the description of the voyage inclusive.)

And in said policy the defendants agreed that in case of any loss or misfortune to

said ship, it should be lawful for the plaintiff and his agents to labor for, and in the
defence and recovery of, said ship, and that the defendants would contribute to the
charges thereof in proportion as the sum assured by them should be to the whole simi
at risk

:

And while proceeding on said voyage said ship was by the perils of the seas dis-

masted, and otherwise damaged in her hull, rigging, and appurtenances, and it was
necessary, for the preservation of said ship and her cargo, to throw over a part of her
cargo, and the same was thrown over for that purpose, and the plaintiff was obliged
to expend the sum of two thousand dollars for repairing said ship at CacUz, and the
sum of five himdred dollars as a contribution for the loss occasioned by throwing over
a part of said cargo ; and the ship suffered much other damage that was not repaired
at Cadiz ; — and the defendants had notice of said loss and charges, on the day
of , and were bound by the terms of said policy to pay the same within sixty
days after such notice, and the defendants owe the plaintiff therefor the sum of
dollars.

For a total loss of cargo by fire

:

And the plaintiff says the defendants made to him a policy of insurance for the sum
of ten thousand dollars, on the cargo of the brigantine William, against the perils of
fire and other perils therein mentioned, at and from Boston, and in a voyage from
thence to Hamburgh, or any other port or ports in the north of Europe ; and while '

said brigantine was proceeding on said voyage, the cargo was totally destroyed by fire

;

56* 84
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Forms of 3^^ the defendants had notice of said loss on the day of , and were
declarations. I oiind by the terms of said policy to pay the plaintiff the amount of said loss ; and the

defendants owe the plaintiff therefor the sum of ten thousand dollars.

Forms of Declarations in Actions of Tort.

Beginning. — To answer A. B., of , in an action of tort.

Trover. — And the plaintiff says the defendant har, converted to his o-wn use one
horse, the property of the plaintiff, (or the goods mentioned in the schedule hereto an-
nexed.)

(The ad damiititn is a sufficient allegation of damage in all cases in which special
damages are not claimed.)

Deceit, — And the plaintiff says the defendant sold to him ten bags of coffee, and to
induce the plaintiff to buy the same the defendant falsely represented to him that said
coffee was the property of the defendant ; and the plaintiff believing that said repre-
sentation was true, was thereby induced to purchase and did purchase said coffee, and
paid therefor to the defendant the sum of one hundred dollars ; and said coiFce was
not the property of the defendant, which the defendant then knew, but was the
property of one A. S., who has taken the same from the plaintiff.

And the plaintiff says the defendant sold him a horse, for which the plauitiff paid
him one hundred dollars. And to induce the plaintiff to buy said horse the defendant
falsely represented to the plaintiff that said horse was sound, so far as the defendant
knew ; and the plaintiff, believing that said representation was true, was thereby
induced to buy, and did buy, said horse ; and said horse was not sound, but had a
certain disease called , which the defendant then knew.
And the plaintiff says the defendant, to induce the plaintiff to sell property on credit

to one S. C, falsely represented to the plaintiff in writing, that said S. C. was a man
possessed of a large property and able to pay his debts, (a copy of which writing is

hereto annexed.) And thereupon the plaintiff, believing said representation to be
true, was induced to sell, and did sell, to said S. C, the goods mentioned in the
account hereto annexed, and gave the said S. C. credit for the price of said goods,
being dollars, for the term of six months from the day of . And
said S. C. was not a man of property, nor able to pay his debts, but was insolvent,

which the defendant then knew. And the plaintiff has not been paid for said goods,
and is unable to obtain payment therefor of said S. C.

Negligence of Railroad Corj)orations. — And the plaintiff says the defendants are a
corporation owning a railroad between A. and B. ; that plaintiff was a passenger on
said railroad, and, by reason of the insufficiency of an axle of the car in which he was
riding, the plaintiff was hurt ; that defendants did not use due care in reference to said

axle, but plaintiff did use due care.

(This form may be varied to adapt it to many cases, simply by changing the alle-

gation as to the cause of the accident. It is not intended to restrict a party to the
statement of one cause, if there were several concurrent causes, and if the plaintiff is

in doubt which of several different causes occasioned the accident, he may, under
section twenty-six, so declare.)

Negligence of Town. — And the plaintiff says there is in the town of a public
highway leading from to , which said defendants are bound to keep in

repair ; — that the same was negligently suffered by defendants to be out of repair,

whereby the plaintiff, travelling thereon and using due care, was hurt.
Obstructing Wag. — And the plaintiff says he owned a tract of land, (describing it,)

and there was a way leading to the same from, (here mention the other terminus,)
which the plaintiff had a right to use as a foot-way and carriage-way ; and the
defendant erected a fence across said way and placed stones in the same, so that the
plaintiff could not use the same.

Immoderate Riding. — And the plaintiff says the defendant hired of him a horse to

ride from Boston to Cambridge, and from thence back to Boston, in a proper manner
;

and the defendant rode said horse so immoderately that he became sick and lame, and
was greatly injured in value.

5 Gray, 23. Slander. — And the plaintiff says that the defendant publicly, falsely, and mali-
C Gray, 4'.)5. ciously, accused the plaintiff of the crime of perjurj', by words spoken of the plaintiff
"lay,

. substantially as follows. (Here set forth the words— no innuendoes are necessary.)

(If the natural import of the words is not intelligible without further explanation,

or reference to facts understood but not mentioned, or parts of the conversation not
stated, in either of those cases, after setting forth the words, the declaration should
contain a concise and clear statement of such things as are necessary to make the

words relied on intelligible to the court and jury in the same sense in which they were
spoken. This rule is applicable to actions for written and printed, as well as oral,

slander.)

Libel. — And the plaintiff says the defendant caused to be published in a newspaper
(describing it) a false and malicious libel concerning the plaintiff, a copy whereof is

hereto annexed.
(Or if it be a picture, it may be described.)
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Trespass to Persott.— And the plaintiff says the defendant made an assault upon him, rorms of

and struck him on his head, and kept him imprisoned for the space of one day. declarations.

Trespass to Latid. — And the phiintiff says the defendant forcibly entered the plain-

tiffs close, (describing it,) and ploughed up the soil, &c., and took and carried away
fifty bushels of the plaintiff's corn there being, and converted the same to his own use.

Penalty. — And the plaintiffs say they had a turnpike-road, (describing it,) and the

defendant passed on said road with a wagon, on which he carried a load of more than

forty-five hundred pounds, and the felloes of said wagon were less than three inches

and a half wide, whereby the defendant became liable to pay the plaintiffs three times

the legal toll therefor, and the legal toll therefor is the sum of .

And the plaintiff says the defendants had a turnpike-road, (describing it,) and the

plaintiff was passing over the same and through a turnpike-gate thereon, (describing

it,) in a wagon drawn by one horse ; and the defendants' toll- gatherer then demanded
and received of the plaintiff fifty cents for toll, for passing through said gate with said

horse and wagon, the legal toll for passing as aforesaid being only ten cents, whereby
the defendants have forfeited to the plaintiff a sum not exceeding one hundred dollars.

And the plaintiffs say they had an aqueduct, (describing it,) and the defendant

maliciously injured said aqueduct by cutting off one of the pipes thereof, whereby the

defendant became liable to pay the plaintiffs treble the amount of the damage thereby

sustained by the plaintiffs ; and the amount of said damage was ten dollars.

And the plaintiffs say that the twentieth day of October last was the day of their

cattle show and exhibition ; and that by their officers they defined and fixed bounds
of sufficient extent for the erection of cattle-pens and yards, and for convenient

passage-ways to and about the same, within which bounds no persons were permitted

to enter and pass unless in conformity with the regulations of said officers : Of all

which the defendant had notice ; and after said notice the defendant did enter and
pass within said bounds, contrary to said regulations, whereby he has forfeited to the

plaintiffs a sum not exceeding five dollars.

Answers in Abatojnent. Forms of
A 7? -\ answers,
"^^g •

1 Middlesex, Sup. Ct.

ri T)
I

Defendant's Answer,

Coverture of Plaintiff. — And the defendant comes and says that when the plaintifTs

writ was sued out, the plaintiff was a married woman, and that E. F., her husband,
was then alive, and therefore ho ought not to be held to answer to the plaintifTs writ.

Nonjoinder. — And the defendant comes and says that if he is indebted to the plain-

tiffs for the goods mentioned in their bill of particulars, he is indebted to them jointly

with one G. H., who is still alive, and ought to be sued with him in the writ, and
therefore he ought not to be held to answer to the plaintifTs writ.

Misnomer. — And the defendant comes and says the plaintifTs name is John Stiles,

and not James Stiles, and therefore he ought not to be held to answer to the plaintifTs

writ.

Coverture of Defendant. — And the defendant comea and says that when the plain-

tifTs writ was sued out, she was and still is a married woman, and that J. II., her
husband, was then alive, and therefore she ought not to be held to answer to the

plaintifTs writ.

Answers in Actions of Contract.

^'^f-
1 Middlesex, Sup. Ct.

p "-A
I

Defendant's Ansiocr.

Money had and received. — And the defendant comes and upon his personal knowl-
edge denies that he received the money mentioned in the plaintifTs bill of particulars,

or any part thereof:

(Or, if the case be so) admits that he received the money mentioned in the plaintiff's

declaration, but denies that he received it to the plaintifTs use.
And the defendant comes and says, upon his personal knowledge, that he received

the money mentioned in the plaintifTs bill of particulars, but upon his information and
belief he denies that he received the same or any part thereof to the plaintifTs use.

And the defendant comes and upon his personal knowledge denies that he has
received to the plaintifTs use the money mentioned in the plaintiff's bill of particulars,

except the sum of fifty dollars.

Statute of Limitatio7is. — And the defendant comes and answers that the cause of
action mentioned in the plaintifTs writ did not accrue within six years before the suing
cut of the plaintifTs writ.

Payment. — And the defendant comes and answers that he has paid the plaintiff the
sum of —^ dollars, which was the full amount of the account stated in the plain-
tifTs bill of particulars.

If there are several items, add— And he annexes hereto a bill of particulars of said
payment.

Account annexed. Goods sold and delivered. — And the defendant comes and answers
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Forms of as follows, viz. : as to the first ten items of the plaintiffs bill of particulars, upon his
answers. personal knowledge he denies that the plaintiff sold and delivered the same to the

defendant.

As to the eleventh item, upon his personal knowledge he denies tliat the price was
to be more than ten dollars.

Work. — As to the twelfth item, he is ignorant personally, and by information and
belief, whether the plaintiff performed the day's labor there charged or not, and also

of the price thereof, if any, so that he can neither admit nor deny the plaintiffs

allegation, but leaves the plamtiff to prove the same.

Answers to a Promissory Note.

Promissory Note. — And the defendant comes and answers as follows :
—

He denies that he made the promissory note mentioned in the plaintiffs first count

:

Minority. — And as to the note mentioned in the plaintiffs second count, he says

that at the time of making the same he was a minor under the age of twenty-one years.

Duress. — And as to the contract mentioned in the plaintiffs third count, he says

that at the time of its execution he was kept in imprisonment by the plaintiff, and
executed the contract through the force of that imprisonment.

Pari Payment, — And the defendant comes and says that he has paid the note

mentioned in the plaintiffs writ, except the sum of fifty dollars, and
Tender.] before the plaintiff sued out his writ he tendered to the plaintiff said sum

of fifty dollars, and now brings the same into court for the plaintiff.

Accord. — And the defendant comes and says he delivered to the plaintiff one wagon,
which the plaintifi" received in full satisfaction of the note mentioned m the plaintiffs

writ.

Res Judicata. — And the defendant comes and says that at the supreme judicial

court, held, &c., the plaintiff recovered judgment against the defendant for

dollars and qents damages, and for costs ; and that said judgment was
rendered upon the same cause of action mentioned in the plaintiffs first count.

Release. — And the defendant comes and says the plaintiff executed to him a

release, a copy whereof is hereto annexed, whereby he discharged the defendant from
the cause of action mentioned in the second count.

To a Policy of Insurance.

Insurance. — And the defendants come and say that they deny, upon information
and belief, that said loss was actually total, and they deny that any abandonment was
made.
And the defendants come and say they deny, upon information and belief, that said

vessel was seaworthy for the voyage in said policy mentioned, at the inception of said

voyage.
And the defendants come, &c., (as above,) but deny, upon information and belief,

that said vessel was lost while proceeding on the voyage in said policy described.

Forms of Answers in Actions of Tort.

Trover. — And the defendant comes and upon his personal knowledge denies that

the horse mentioned in the plaintiffs writ was the property of the plaintiff, and also

denies that he converted the same to his own use.

And the defendant comes and says that upon his personal knowledge he is ignorant,
but upon his information and belief he denies, that the horse mentioned in the plain-

tiffs writ was the property of the plaintiff.

And the defendant comes and upon his knowledge and belief admits that said horse
is the general property of the plaintifi', but avers that the defendant has a special

property therein by reason of his having attached the same as the plaintiffs property,

by vii-tue of a writ, (here describe it,) which writ was delivered to the defendant, who
then was a deputy- sheriff in the said county of , for service, and the action is

now pending : And so the defendant denies upon his personal knowledge that he has
converted said horse to his own use.

Deceit. — And the defendant comes and upon his personal knowledge denies that he
made said representation knowing that the same was not true.

And the defendant comes and saj's he has not personal knowledge, but upon his

information and belief he denies that said horse was unsound, as stated in the plain-

tiffs declaration.

And the defendant comes and upon his personal knowledge denies that he made the
representation mentioned in the plaintiffs declaration. And he says said coffee was
the defendant's property, and he had a right to sell the same.

Obstructing Way. — And the defendant comes and says he has not personal knowl-
edge, but, upon his information and belief he denies that the plaintiff has a right of
way as set forth in his declaration.

And upon his personal knowledge he denies that he obstructed said way as set forth

in said declaration.

Slander. — And the defendant comes and upon his personal knowledge denies that
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he accused the plaintiff of the crime of perjury as set forth in the plaintiff's first Forms of
count. answers.

And as to the second count, he says the plaintiff did feloniously steal, take, and
carry away, ten dollars, the property of one S. T., in the possession of said S. T. being

found, and converted the same to his own use, and so the plaintiff was guilty of the

crime of theft, and the defendant's accusation was true.

Assault and Battery.— And the defendant comes and says the plaintiff first assatdted

him, and he only defended himself.

And the defendant comes and says the plaintiff was his apprentice, and deserted and
ran away from him, and he retook the plaintiff and forcibly brought him back, using

no more force than was necessary.

And as to the allegation that the defendant hurt and wounded the plaintiff, the

defendant upon his personal knowledge denies the same.

Trespass quare Clausum. — And the defendant comes and says that a part of the close

mentioned in the plaintiffs writ was the soil and freehold of the defendant, the same
being described as follows, &c. :

Upon his own knowledge he denies that he broke or entered any part of said close,

except the part above described.

Replications. Replications.

Middlesex, Sup. Ct., October 3, 1859.

Limitations. — And the plaintiff replies as follows, viz. : He says that within six

years before the suing out of his writ the defendant executed a writing, a copy whereof

is hereto annexed, by which he acknowledged said debt, and agreed to pay the same.

He further says the defendant has been absent from this commonwealth for the

space of three years last past.

Minority. — And the plaintiff replies that he is ignorant of the fact, so that he can

neither admit nor deny that the defendant Avas a minor, as stated in his answer, but
leaves the defendant to prove the same.

He further says the articles mentioned in his bill of particulars were necessaries for

the defendant, and suitable to his estate and degree.

CHAPTER 130

OF SET-OFF AND TENDER,

V

SET-OFF.

Section
1.

Q

5.

6.

7.

Mutual demands, &c.

3, 4. Description of demands to be set off.

Set-off of demands assigned.

of bonds, &c.

in what actions allowed.

8. Where there are several plaintiffs or de-

fendants.

9. Dormant partner.

10. Assignment of demand.
11. Actions by one in trust.

12. by executors or administrators.

13. Form ofjudgment in such cases.

14. Actions afjainst executors, &c.
10. Demand due in same right.

Section
10. Declaration in set-off.

17. Subsequent allegations and pleadings.

18. Limitations in bar.

19. Judgment when demand ih set-off is equal,

&c.

20. when balance is due to defendant.

21. Plaintiff not to discontinue.

22. Set-off in suits before a justice of the peace,

&c.
tender.

23. Payment or tender after day, &c.

24. Tender after action brought.

25. how to be made, and defence.

20. Proceedings when tender is accepted.

SET-OFF.

Section 1. When there are mutual debts or demands between the
plaintiff and defendant in an action, one demand may be set oif against

the other, as provided in this chapter. 9 Met. 39, .307. 11 Met. i36. 13 Met. 132, 134.

Sect. 2. No demand shall be set off unless it is founded upon a
judgment or upon a contract, but the contract may be either express
or implied, and with or without a seal. 9 Met. .307.

Sect. .8. No demand shall be set off unless it is for the price of real

or personal estate sold, or for money paid, money had and received, or

Mutual de-
mands, &c.
R. S. 90, § 1.

Met. 7.

Description of
demands to be
sot off.

R. S. 90, §2.

Same subject.

H. S. 90, §3.
17 Mass. 06.
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4 Pick. 63.

5 Pick. 312.

3 Met. 520.

4 Met. 430.

Same subject,
R. S. %, §4.
9 Met. 39, 367,

609.

13 Met. 132.

7 Gray, 170.

Set-oir of de-
mands assigned.
K. S. Oij, § 5.

11 Met. 13(i.

3 Gray, 504.

of bonds, &c.
K. S. 96, § 6.

4 Met. 430.

in what ac-

tions allowed.
R. S. 96, § 7.

4 Met. 430.

if several
plaintiffs or de-
fendants.
R. S. 96, § 8.

11 Mass. 140.

1 Met. 80.

dormant part-
ner.
R. S. 96, § 9.

6 Pick. 352.

aesigDmcnt of
demand.
R. S. 96, § 10.

12 Mass. 193,

195.

14 Mass. 291.

Actions by one
in trust.

R. S. 96, § 11.

8 Pick. 342.

11 Met. 136.

7 Cush. 217.

by executors
or administra-
tors.

R. S. 96, § 12.

2 Mass. 498.

3 Pick. 452.

4 Pick. 212.

Form ofjudo;-
ment in such
cases.
K. S. 96, § 13.

Actions against
executors, &c.
R. S. 96, § 14.

Demand due in
same right.

R. S. 96, § 15.

6 Met. 537.

7 Gray, 170.

Declaration in
set-off.

R.S.yii,§§16,17.
1S52, 312, §37.
3 Met. 411.

7 Gray, 194.

Subsequent al-

legations and
pL'udings,

for services done, or unless it is for a sum that is liquidated, or one that

may be ascertained by calculation.

6 Met. 7.

Sect. 4. No demand shall be set off unless it existed at the time
of the commencement of the suit, and then belonged to the defendant,

nor unless it is due to him in his own right, except as is hereinafter

provided.

Sect. 5, Any demand assigned to the defendant with notice to

the plaintiff of the assignment before the commencement of the action,

may be set off in like manner as if it had been originally payable to the

defendant.

Sect. 6. If the demand set off is founded on a bond or other con-

tract having a penalty, no more shall be set off than the sum equi-

tably due.

Sect. 7. The set-off shall be allowed in all actions founded upon
demands which could themselves be the subject of set-off according to

law, and in no others.

Sect. 8. If there are several plaintiffs, the demand set off shall be
due from all of them jointly; and if there are several defendants, the

demand set off shall be due to all of them jointly, except as is provided
in the following section.

Sect. 9. When the person with whom any contract is made has a

dormant partner, and a suit is brought on such contract by or against

the partners jointly, any demand due to or from the person with
whom the contract was made, may be set off in like manner as if such
dormant partner had not been joined in the suit.

Sect. 10. If the demand on which the action is brought has been
assigned, and the defendant had notice of the assignment, he shall not
set off any demand that he acquires against the original creditor after

such notice.

Sect. 11. When an action is brought by one person in trust or for

the use or benefit of another, the defendant may set off any demand
against the person for whose use or benefit the action is brought, in like

manner as if that person were the plaintiff in the suit.

Sect. 12. In actions by executors and administrators, demands
against their testators or intestates which belonged to the defendant at

the time of their death, may be set off in the same manner as if the

action had been brought by the deceased.
9 Pick. 37. 4 Gray, 286. 7 Gray, 170.

Sect. 13. When upon such a set-off against an executor or adminis-

trator, a balance is found due to the defendant, the judgment therefor

against the plaintiff shall be in the same form and have the same effect

as if the suit had been originally commenced by the defendant.

Sect. 14. In actions against executors and administrators and against

trustees and others, sued in their representative character, the defend-

ants may set off demands belonging to their testators or intestates or

those whom they represent, in the same manner as the persons repre-

sented would have been entitled to set off the same in an action against

themselves.

Sect. 15. In suits brought by or against executors, administrators,

or trustees, in their representative character, no demand shall be set off

that is due to or from such executors, administrators, or trustees, in their

own right.

Sect, 16. When the defendant relies on a claim by way of set-off,

he shall file with his answer a declaration, entitling it a declaration in

set-off, and adapted to the claim in like manner as though an action

were brought upon it.

Sect. 17. The subsequent allegations and pleadings respecting the

defendant's demand shall be governed by the same rules as if an action
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set off, tender. 671

had been brought thereon; and the phiintiff shall be entitled to every n. s. fic, § 19.

ground of defence against it of wliieli he might have availed himself by 2^Gniy,~Lm
''

an answer or otherwise in an action brought against him. 7 Gray, 194.

Sect. 18. If any law for the limitation of actions is alleged by way Limitations in

of defence to the defendant's demand, the limitation shall be applied in ^'"'g
gg ^^^

the same manner as it would have been to an action brought on the 4 Gray, 393.

'

same demand if it had been commenced at the time when the plain-

tiff's action was commenced.
Sect. 19. If an amount is proved to be due on the set-off equal to Judg-ment,

the amount due to the plaintiff, the court may award costs to either
hi^jfe't-ort"!""*^

])arty or dismiss the action without costs ; and if the amount so proved equal, &c.
^

is less than the sum due to the plaintiff, he shall have judgment for the 4 Gray, 511!

"

balance.

Sect. 20. If it appears that there is a balance due from the plaintiff when balance

to the defendant, judgment shall be rendered for the defendant for the flnliant?
''''

amount thereof with his costs; but no such iudgment shall be rendered k.s. 90, §22.*• •• 4 Grav 511
against the plaintiff when the demand for which the action is brought
was assigned before the commencement of the suit, nor for any balance
due from any other person than the plaintiff.

Sect. 21. After a declaration in set-off is filed, the plaintiff shall not Plaintiff not to

be allowed to discontinue his action, unless by consent of the defendant.
K*^f"(J|"§!>4

Sect. 22. In actions before a justice of the peace, or police court, locushisis."

the defendant shall file his declaration in set-off at the time when the Set-off iu suits

action is entered, or within such further time as the justice or court for ofthe peace, &c.

special reasons may allow. All the other proceedings shall be the same
}|59'i9o

^^^'

as are before prescribed with respect to actions in other courts : pro-
vided, that judgment for the defendant shall not be entered for more
than one hundred dollars, or for more than three hundred dollars in the
police court of Boston, exclusive of costs.

TENDER.

Sect. 23. The payment or tender of payment of the whole sum due Payment or

on any contract for the payment of money, although made after the day^&c'!^**^'^

money has become due and payable, may be alleged in an answer to an K- S. 10b, § 14.

action subsequently brought, in like manner and with the like effect as

if such payment or tender had been made at the tirpe prescribed in the
contract.

Sect. 24. A tender may also be made after an action is brought on Tender after ac-

such contract, of the whole sum due thereon with the legal costs of suit k? g.^J^,"/ ^i
incurred up to that time : provided, it is made four days at least before
the return day of the original writ.

Sect. 25. The tender last mentioned may be made either to the how to be

plaintiff or to his attorney in the suit, and if not accepted the defend- ftnce.'

'*°'^ '^'^'

ant may avail himself of it in defence in like manner as if it had been k. s. 100, §i6.

made before the commencement of the action, bringing into court the
amount so tendered for costs, as well as for the debt or damages.

Sect. 26. If such tender is accepted, the plaintiff or his attorney Proceedings

shall, at the request of the defendant, sign a certificate or notice thereof rccepted"'''''^

'^

to the officer who has the writ, and deliver it to the defendant ; and if R- s. 100, § 17.

any farther costs are incurred for any service made by the officer after

the tender and before he receives notice thereof, the defendant shall pay
the same to the officer, or the tender shall be invalids
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CHAPTER 131

OF WITNESSES AND EVIDENCE.

witnesses.
Section

1. Witnesses, by whom summonses for may
be issued.

summons for, by whom served,

fees to be tendered to.

liability of, for not attending,

further liability of.

may be broug-Iit in on warrant,

oaths to, by arbitrators, &c.

Mode of administering oaths.

2.

3.

4.

5.

6.

7.

8,9,

10, 11. Who may affirm.

12. Persons other than Christians, how sworn.

13. Witnesses not excluded by crime, &c.

14. Parties in civil suits may testify, except,

&c.

15. Witnesses to wills.

16. When wife may testify.

DEPOSITIONS.

17, 18. Depositions, when taken, &c.

19. Notice to be given to adverse party.

20. on whom to be served.

21. 22. how to be served.

23, 24. Deponent, how sworn and examined.

25. Deposition, by wliom to be written.

26. Certificate to be annexed.

27. Deposition to be transmitted to court, &c.

28. not to be used if deponent can attend.

29. Objections to deponent or his testimony,

how and when made.
30. Deposition, when may be used in another

suit.

31. Courts may make rules concerning deposi-

tions.

32. Deponent may be compelled to testify.

33. living out of state, but at the time here-

in, may be compelled to give depositions,

&c.

34. Depositions, how taken out of state.

35. to be taken on written interrogatories.

.30. Rules concerning foreign depositions.

37. Discretionary power as to depositions and
affidavits otherwise taken.

38. Depositions may be taken for courts in

other governments.

deposition to pekpetuate testimony.
Section
39. Depositions to perpetuate evidence, how

taken.

40. Notice to be given to all persons interested.

41. Depositions to perpetuate testimony not to

be taken when objections are made, except,

&o.

42. mode of taking. Certificate to be an-

nexed.

43. to be recorded In registry of deeds.

44. in what cases used.

45. Deponent may be summoned and compelled

to testify.

40. Such depositions may be taken out of state.

47. Statement to be filed by party applying.

48. Notice to be given to adverse party.

49. Commission may be issued.

50. Deposition, how taken and returned.

51. Statement may be filed and notice given in

vacation.

52. S. J. C. may make rules concerning such
depositions.

53. Such depositions when to be used.

54. Depositions to perpetuate testimony

against all persons.

55. 5(>. Proceedings therefor.

57. Such depositions to be recorded in registry

of deeds.

58. in what cases they may be used.

DEPOSITIONS of PARTIES.

59. Depositions of parties, &c.

EVIDENCE IN PROCEEDINGS IN EQIHTT.

60. Evidence in proceedings in equity,

PROOF OF STATUTES AND LAWS.

61. Records of courts of other states, how au-

thenticated.

02. Acts and resolves published by law to be

evidence.

63. Statute laws of other states, when to be

evidence.

64. Unwritten laws of other states, how proved.

65. Laws of foreign countries, how proved.

Witnesses, by
whom sum-
monses for
may be issued.
1784, 28.

R. S. 85, § 38.

R. S. 94, § 1.

R. S. 96, § 28.

summons for,

by whom serv-
ed.

R. S. 94, §2.

fees to be ten-

dered to.

R. S. 94,§3.
4 Cush. 249.

liability of,

WITNESSES.

Section 1. Every clerk of a court of record, and every justice of

the peace, may issue summonses for witnesses in all civil cases pending
before any court, magistrates, auditors, referees, arbitrators, or other

persons authorized to examine witnesses ; and the summons shall be in

the form heretofore adopted and commonly used, but may be altered

fi'om time to time like other writs.

Sect. 2. Such summons may be served by any officer qualified to

serve a civil process or by a disinterested person, by exhibiting and
reading it to the witness, or by giving him a copy thereof, or leaving

such copy at the place of his abode.

Sect. 3. No person shall be obliged to attend as a witness, unless

the fees allowed by law for one day's attendance, and for travelling to

and returning from the place where he is required to attend, are paid or

tendered to him.
Sect. 4. If a person duly summoned and obliged to attend as a wit-
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ness, fails so to do without a reasonable excuse, he shall be liable to the for not attend-

aggrieved party for all damages occasioned by such failure, to be recov- Kfs. 94, §4.

ered in an action of tort. - 4Cush.249.

Sect. 5. Such failure to attend as a witness before any court, justice witnesses, fur-

of the peace, master in chancery, or the county commissioners, or l)efore i^'^s.Hh"§'F
°^'

an auditor appointed by the supreme judicial or superior court, shall also i*^3.s,42.

be considered a contempt of the court, and may be punished by a fine 1858^93, §§2,' 3.

not exceeding twenty dollars.

Sect. 6. The court, justice, master in chancery, county commission- maybe

ers, or auditor, in such case, may issue a warrant to bring such witness wan-fnt.^"
°°

before them to answer for the contempt, and also to testify as a witness K- s. 94, §6.

in the cause in which he was summoned. ^^^> ^^' §§ ~' ^- {^56, 2S4, § 9.

Sect. 7. Arbitrators, referees, and auditors, appointed according to oaths to, by

law, may administer oaths or affirmations to all persons offered as wit- iss"
54°'^^' '^*''

nesses before them.
Sect. 8. The usual mode of administering oaths now practised in Mode of admin-

this state, with the ceremony of holding up the hand, shall be observed k* s"<jf
*^'*3^^'

in all cases in which an oath may be administered by law, except as is

hereinafter provided.

Sect. 9. When the court or magistrate before whom a person is to Same subject.

be sworn, is satisfied that such person has any peculiar mode of swearing
^ji'a'ss^'2l2^'

which is in his opinion more solemn or obligatory than holding up the 10 Pick. 153.

hand, they may adopt that mode of administering the oath.

Sect. 10. Every Quaker when called on to take an oath shall be Who may af-

permitted, instead of swearing, solemnly and sincerely to affirm under k.™". 94, §9.

the pains and penalties of perjury.

Sect, 11. Every person who declares that he has conscientious scru- Same subject.

pies against taking any oath, shall, when called upon for that puipose, o oaius,' 364."

be permitted to affirm in the manner prescribed for Quakers, if the 3 Met. 254.

court or magistrate on inquiry is satisfied of the truth of such decla-

ration.

Sect. 12. Every person believing in any other than the Christian Persons other

rehgion, may be sworn according to the peculiar ceremonies of his reli- ]'o"y swornl^&c!

gion, if there are any such. Every person not a believer in any religion ii- s. 94, §11.

shall be required to testify truly under the pains and penalties of per-

jury ; and the evidence of such person's disbelief in the existence of God
may be received to affect his credibility as a witness.

Sect. 13. No person shall be excluded by reason of crime or interest Witnesses not

from giving evidence as a witness either in person or by deposition in cdmef &c!^^

any proceeding civil or criminal in court or before a person having an- i«u-> 312, § go.

thority to receive evidence. But the conviction of any crime may be 549!

shown to affect the credibility of a witness.
^ ^|^^- ^^'^•

10 Gush. 321. 11 Gush. 253. 2 Gray, 562.

Sect. 14. Parties in civil actions and proceedings, including probate Parties in civU I ^/^^^^^ dH
and insolvency proceedings, suits in equity, and divorce suits, (except ti"v%^ceptt&c.
those in which a divorce is souo-ht on the c:round of alleged adultery of i'^5i, 255, §3.

• • • 185"' 305 5

1

either party,) shall be admitted as coraj^etent witnesses for themselves i^sg^ 230' §2.*

or any other party ; and in any such case in which the wife is a party
^ gj;^^' ^0.

or one of the parties, she and her husband shall be competent witnesses
, ,, a

'

for and against each other, but they shall not be allowed to testify as to '^ ^'^a^ ^-^

private conversations with each other : provided, that where one of the
original parties to the contract or cause of action in issue and on trial is

dead, or is shown to the court to be insane, the other party shall not be
admitted to testify in his own favor; and where an executor or adminis-

trator is a party, the other party shall not be admitted to testify in his

own favor, unless the contract in issue was originally made with a per-

son who is living and competent to testify, excejjt as to such acts and
contracts as have been done or made since the probate of the will, or

the appointment of the administrator.

57 85
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Witnesses to
wills.

ISai, 312, § (30,

1857, 305, § 3.

Sect. 15. The provisions of the two preceding sections shall not
ap])ly to the attesting witnesses to a will or codicil.

Sect. 16. In actions brought against the husband wherein the cause

tes'tif^

^^^^"^ "^^^ of action grows out of a wrong* or injury done by him to the wife, or his

1859, 230, § 1. neglect to furnish her with the proj^er means of support, the wife shall

be a competent witness.

Depositions,
when taken, &c.
R. S. 94, § 13.

Same subject.

E. S. 94, § 14.

dflcx^ii^S

Tsotice to be
given to adverse
pirty.
K. S. 94, § 15.

on whom to
be served.
K. S. iH, §§ IG,

17.

7 Pick. 137.

liow to be
served.
K. S. 94, § 18.

7 Met. 289.

11 Met. 78.

same subject.

K. S. 94, § 19.

[k)L(U*-in Deponent, how
^ sworn and ex-

amined.
K. S. 94, § 20.

Same subject.

K. S. 94, § 21.

Deposition, by
whom to be
written.
K. S. 94, § 22.

Certificate to be
annexed.
K. S. 94, § 23.

3 Pick. 79, 80.

(liw ^1 Deposition to
1

be transmitted

I

to court, &c.
1 U.S. 94, §24.

DEPOSITIONS.

Sect. 17. Depositions may be taken as provided in this chapter, to

be used before magistrates or other persons authorized to examine wit-

nesses in any other than criminal cases.

Sect. 18. When a witness whose testimony is wanted in a civil

cause or proceeding pending in this state, lives more than thirty miles

from the place of trial, or is about to go out of the state and not to

return in time for the trial, or is so sick, infirm, or aged, as to make it

probable that he will not be able to attend at the trial, his deposition

may be taken as hereinafter provided.

Sect. 19. At any time after the cause is commenced by the service

of process, or after it is submitted to arbitrators or referees, either party

may apply to a justice of the peace, who shall issue a notice to the ad-

verse party to appear before said justice or any other justice of the peace,

at the time and place appointed for taking the dejjosition, and to put such

interrogatories as he thinks fit.

Sect. 20. The notice may be served on the adverse party or his

agent or attorney ; and when there are several plaintiffs, defendants,

or parties, on either side, a notice served on either of ihem shall be
sufficient.

Sect. 21. The notice shall be served by delivering an attested

copy thereof to the person to be notified, or by leaving such copy at his

place of abode, not less than twenty-four hours before the time ap-

pointed for taking the dejjosition, and also allowing time for his travel

to the place appointed, not less than at the rate of one day, Sundays
excluded, for every twenty miles' travel.

Sect. 22. Instead of the written notice before prescribed, the notice

may be given verbally by the justice taking the deposition, or it may be
wholly omitted if the adverse party or his attorney in writing waives
the right to it.

Sect. 23. The deponent shall be sworn or affirmed, to testify the

truth, the whole truth, and nothing but the truth, relating to the cause

for which the deposition is taken. He shall then be examined by the

justice and the parties if they think fit, and his testimony shall be taken

in writing.

Sect. 24. The party producing the deponent shall be allowed first

to examine him, either upon verbal or written interrogatories, on all the

points which he deems material ; the adverse party may then examine him
in like manner ; after which either party may propose such further inter-

rogatories as the case may require.

Sect. 25. The deposition shall be written by the justice, or by the

deponent, or by some disinterested person in the presence and under the

direction of the justice, and it shall be carefully read to or by the de-

ponent, and shall then be subscribed by him.

Sect. 26. The justice shall annex to the deposition a certificate of

the time and manner of taking it, the person at whose request, the

cause or suit for which, it was taken, and the reason for taking it, and
stating also whether the adverse party attended, and. if not, stating the

notice, if any, that was given to him.

Sect. 27. The deposition shall be delivered by the justice to the

court, arbitrators, referees, or other persons, before whom the cause is

pending, or shall be enclosed and sealed by him. and directed to them,

and shall remain sealed until opened by them.
\
[Ur jij|
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Sect. 28. No snch deposition shall be used if it appears that the Dcpoisition,

reason for taking it no longer exists ; excej)! that if the ])arty ])roducing J^ge™
""* '" ^'^

it in such case shows any sufficient cause then existing for using the K-S. 94, §25.

deposition, it may be admitted.

Sect. 29. Every objection to the competency or credibility of the objections to

deponent, and to the propriety of any questions put to him, or of any tcTt^mony" hllw

answers made by him, may be made when the deposition is produced in and wiieu made.

the same manner as if the witness were personally examined on the 1 Hc'k. 3i3r
'

trial: promded., that when a; deposition is taken upon written interroga-
opi^J^'lj""

tories, all objections to any interrogatory shall be made before it is e Jiet. 2:6.

answered, and if the interrogatory is not withdrawn the objection ]
^"5^' ^^

shall be noted thereon, otherwise the objection shall not be afterwards

allowed.

Sect. 30. When the plaintiff in a suit discontinues it or becomes Deposition,

nonsuit, and another suit is afterwards commenced for the same cause v^s'eTinauo'ther

between the same parties or their respective representatives, all deposi- suit.

tions lawfully taken for the first suit, may be used in the second in the 22 pick.' loo!'

same manner and subject to the same conditions and objections as if

originally taken for the second suit, if the deposition was duly filed in

the court wdiere the first suit is pending, and has remained in the

custody of the court from the termination of the first suit until the

commencement of the second.

Sect. 31. The courts may from time to time make proper and con- Courts may

venient rules as to the time and manner of opening, filing, and safe ^?nhj^"deposr •

keeping of depositions, and other regulations concerning the taking tions."

and using thereof, which are not inconsistent with the provisions of law. • • >
s

•

Sect. 32. A witness may be summoned and compelled to give his Deponent may

deposition at any place within twenty miles of his place of abode, in ^ tcst^y.
"^

like manner and under the same penalties as he may be summoned and K- s. 94, §29.

compelled to attend as a witness before a court.

Sect. 33. A witness not having his place of abode in this state, but witness living-

being at the time herein, may be summoned and com])elled to give his
at'thc «me '

^"*

deposition at any place Avithin ten miles of the place at which the sum- herein, to give

mons is served upon him, in like manner and under the same penalties isst^^sg!"'

as he may be summoned and compelled to attend as a witness before a

court.

Sect. 34. The deposition of a w-itness without this state may be Depositions,

taken under a com.mission issued to one or more competent persons in of ^ate^'^"
°"*

any other state or country, by the court in which the cause is pending; k..'?-,-'.^.' §30-

or it may be taken before a commissioner appointed by the governor for \\lx%~<i.

that pur]iose in any part of the United States or in any foreign country;
A^'/oln^^i^piitof

and in either case the deposition may be used in the same manner and conimissioner.

subject to the same conditions and objections as if it had been taken
f|'4j^^-"/^'

in this state.

Sect. 35. Every deposition taken before commissioners shall be to be taken on

taken upon written interrogatories, to be exhibited to the adverse party rogatorie".'^*^'^

or his attorney, and cross-interrogatories to be filed by him if he k. s. 94, § 31.

thinks fit.

Sect. 36. The courts may make rules not inconsistent with the pro- Rules concern-

visions of law as to the issuing of commissions, either in vacation or
J]^|J^ti,jf,g.

teiTn time, the filing of interrogatories and all other matters relating to R. s. 94, § 32.

depositions taken out of the state.

Sect. 37. Depositions and affidavits taken out of the state in any Discretionary

other manner than is prescribed in the three preceding sections, if taken Sepositlmls and
before a notary public or other person attthorized by the laws of any affidavits other-

other state or country to take depositions, may be admitted or rejected R^l.lH.^is.
at the discretion of the court : provided^ that no such deposition or affi- 1 Cush. 4^i9.

davit shall be admitted unless it appears that the adverse party had
sufficient notice of the taking thereof, and opportunity to cross-examine



076 DEPOSITIONS TO PERPETUATE TESTIMONY. [ChAP. 131.

Depositions
may be taken
foreourts in
other govern-
ments.
R. S. 04, § 53.

the witness, or that from the drcumstances of the case it was impossible

to give him such notice.

Sect. 38. A witness may be summoned and compelled in like man-
ner and under the same penalties as are prescribed in this chapter, to give

his deposition in a cause pending in a court in any other state or gov-
ernment ; wiiich deposition may be taken before a justice of the peace in

this state, or before commissioners appointed under the authority of the

state or government in which the suit is pending; and if the deposition

is taken before such commissioners, the witness may be summoned and
compelled to apj^ear before them by process from a justice of the peace
in this state.

taken.
K. S. 94, § 34.

1858, 93.

6 Met. 173.

DEPOSITION TO PERPETUATE TESTIMONY.

Depositions to Sect. 89. When a person is desirous to perpetuate the testimony of

dencrhow*^^*" ^ wituess, he shall make a statement in writing setting forth briefly and
substantially his title, claim, or interest, in or to the subject concerning
Avhich he desires to perpetuate the evidence, and the names of all other

persons interested or supposed to be interested therein, and also the

name of the Avitness proposed to be examined ; and shall deliver said

statement to two justices of the peace, one of Avhom shall be either a
judge or register of 2:)robate and insolvency, a clerk of the supreme
judicial court, a master in chancery, or a counsellor at law, requesting

them to take the deposition of said witness.

Sect. 40. The justices shall thereupon cause notice to be given of
the time and place appointed for taking the deposition, to all persons

mentioned in said statement as interested in the case. The notice shall

be given in the manner prescribed in this chapter respecting notice upon
,^^taking a deposition in this state to be used in a cause here pending ; and
jf^ when in the opinion of the justices no sufficient provision is made by
' *' law for giving notice to parties adversely interested, they shall cause

such reasonable notice to be given as they deem proper.

Sect. 41. If at the time and place appointed for taking the deposi-

tion tlie witness or any person interested appears and objects, the jus-

tices shall not proceed to take the same unless on hearing the parties

it is made satisfactorily to appear that such testimony may be material

to the petitioner, and is not sought for the purjjose of discovery, or of

using the same in any suit then pending, or thereafter to be brought
against said witness ; and that the petitioner is m danger of losing the

same before it can be taken in any suit wherein his right, title, interest,

or claim, can be tried. In all cases the petitioner, his agent, or attorney,

shall at the request of such witness, or any person interested in the

deposition, be examined on oath in relation to the reasons for taking the

same.

Sect. 42. The deponent shall be sworn and examined, and his depo-
sition shall be Avritten, read, and subscribed, in the same manner as is

prescribed respecting other depositions before mentioned ; and the jus-

tices shall annex thereto a certificate under their hands of the time and
manner of taking it, and that it was taken in perpetual I'emembrance of

the thing ; and they shall also insert in the certificate the names of the

person at whose request it was taken, and of all those who were notified

to attend, and of all who did attend the taking thereof

Sect. 43. The deposition with the certificate, and also the written

statement of the party at whose request it Avas taken, shall Avithin ninety

days after the taking thereof be recorded in the registry of deeds in the

county or district Avhere the land lies, if the deposition relates to real

estate, otherAvise in the county or district Avhere the parties or some of

them reside.

Sect. 44. If a suit, either at the time of taking such deposition or at

any time afterwards, is pending between the person at whose request it

Notice to be
given to all

persons inter-

ested.

R. S. 94, § 35.

1839, 140, § 2.

r

Depositions to
perpetuate tes-

timony not to
be taken when
objections are
made, except,
&c.
1S39, 140, § 1.

mode oftak
ing'. Certifi-

cate to be an-
nexed.
R. S. 94, § 36.

3 Pick. 80.

5 Met. 1~3.

to be recorded
in registry of
deeds.
R. S. 94, § 37.

in what cases,
used.
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was taken, and the persons named in said written statement, or any of R. s. 94^,§38.

them who were notified as aforesaid, or any persons claiming under ^ ^'^'^^' '^

either of said parties, concerning the title, claim, or interest, set forth in

the statement, the deposition so taken, or a certified copy of it from
the registry of deeds, may be vised in such suit in the same manner and
subject to the same conditions and objections as if it had been origi-

nally taken therefor.

Sect. 45. Any witness may be summoned and compelled to give his Deponent may

deposition in perpetual remembrance of the thing as before prescribed, amf"omijeUed
in like manner and under the same penalties as are provided in this to testify.

chapter respecting other depositions taken in this state. "• ' '*' '

Sect. 46. Depositions to perj^etuate the testimony of witnesses liv- Depositions

ing without the state, may be taken in any other state, or in any foreign mft^of'statel'^

country, upon a commission to be issued by the supreme judicial or ?p^v^*ji'^°'

superior court, in the manner hereinafter provided.

Sect. 47. The person who proposes to take the deposition shall apply statement to be

to either of said courts, and file therein a statement like that before pre-
appiy'iuc?.'''*^

scribed to be delivered to the justices of the peace upon taking such a R. S.y4f§4i.

deposition within this state ; and if the subject of the proposed dej^osi-

tion relates to real estate within this state, the statement shall be filed

in the county where the land or any part, thereof lies, otherwise in the

county where the parties or some of them reside.

Sect, 48. The court shall order notice of such application and state- Notice to be

ment to be served on all the persons mentioned therein as adversely ferseparty^

interested in the case, and living within the state, which notice shall R. s. 94, §42.

be served fourteen days at least before the time therein appointed for

hearing the parties.

Sect. 49. If, upon hearing the parties who appear, the court is satis- Commission

fied that there is sufiicient cause for taking the deposition, it shall issue
Kf|.*'94|*§*"|.'''

a commission therefor in like manner as for taking a deposition to be
used in any cause pending in the same court.

Sect. 50. The deposition shall be taken upon written interrogatories Deposition,

filed by the applicant, and cross-interrogatories filed by any party ad- returaed™
^^'^

versely interested, if he thinks fit, and it shall be taken and returned R. s. 94, §44.

substantially in the same manner as if taken to be used in a cause pend-
ing in the same court.

Sect. 51. The person who proposes to take the deposition may, at statement may

his election, file his statement in the clerk's ofiice in vacation, and may tj^p c^Ve^n in"va-

cause notice thereof to be given to the persons therein named as ad- ??*'°°- ^ ..

versely interested, by serving them with an attested copy of the state- • • '
s

•

ment, fourteen days at least before the next temi of the court ; and the

court may thereupon proceed to hear the pai'ties and to issue the com-
mission as before provided.

Sect. 52. The supreme judicial court may from time to time make s. J. c. may

rules not inconsistent with the provisions of law as to taking depositions "rnin^"guch°°
to perpetuate the testimony of witnesses without the state, whether depositions,

taken under a commission from the supreme judicial or superior court, 1859,1%'.

and as to the filing or recording of such depositions.

Sect. 53. All depositions to perpetuate the testimony of witnesses. Such deposi-

taken at any place without this state according to the provisions of this be used!'*^"

*"

chapter, may be used in like manner as if taken within the state. R- s. 94, §47.

Sect, 54. Depositions to perpettiate the testimony of witnesses Depositions

within or without the state, so that the same may be evidence against tegtimmiy**^
all persons, may be taken upon a commission to be issued after public against all per

notice by the supreme judicial or superior court. r"!; 94, §48.

Sect. 55. The person who desires to have such deposition taken Proceedings

may apply to either of said courts in the manner before prescribed in
r'^s''^^'^' § 49.

the case of taking a deposition to perpetuate the testimony of a witness
Uving without the state, and all the proceedings thereon shall be the
same as are prescribed in the case last mentioned.
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Depositions to
peri^etuate tes-

timony against
all persons.
Proceedings
therefor.
K. S. 94, § 50.

Such deposi-
tions to be re-

corded in regis-

try of deeds.
K. S. 9i, § 51.

in what cases
they may be
used.
K. S. 94, §52.

Sect. 56. The court shall, in addition to the proceedings before pre-

scribed, inquire upon the oath of the applicant or otherwise, at its dis-

cretion, as to all persons known or supposed to be interested in the

case, and shall in the commission direct the commissioner or commis-
sioners to publish in such newspaper or newspapers within or without

the state, or both, or in such other manner as the court considers most
effectual, such notice of the time and place of taking such deposition,

and of the subject matter thereof, as the court thinks proper ; which

notice shall be addressed specially by name to all persons who are

known or supposed to be interested in the case, and generally to all

others, that they may attend and propose cross-interrogatoi'ies to the

"witness. The court may also require personal notice of the time and

place of taking, and of the subject matter of, such deposition, to be

given to such jiersons and in such manner as under all the circumstances

seems proper.

Sect. 57. Such deposition having been taken and returned to the

court by whose order the commission issued, and being found to liaA^e

been taken according to law and the directions contained in the com-
mission, the court shall order it to be recorded within thirty days in the

registry of deeds, in the manner prescribed in section forty-three.

^ECT. 58. A deposition taken and recorded under the provisions of

the four preceding sections, or a certified copy thereof from the regis-

try, may be used by the person at whose request it was taken, or by
any person claiming under him, against any person whatever, in any
suit or process, wherein is brought in question the title, claim^ or in-

terest, set forth in the statement upon which the commission was
founded, in the same manner, and subject to the same conditions and
objections, as if it had been originally taken for said suit or process.

Depositions of
parties, &c.
1857, 305, § 2.

6 Gray, 440.

DEPOSITIONS OF PAETIES.

Sect. 59, The testimony of persons made competent witnesses by
section fourteen, may be taken or given by depositions, for the causes

and in the manner provided for other witnesses, and the expenses of

such depositions shall be taxed in the bill of costs as in other cases.

Evidence in
proceedings in
equitr.
1852,312, §85.

EVIDENCE IN PEOCEEDINGS IN EQUITY.

Sect. 60. In proceedings in equity the evidence shall be taken in

the same manner as in suits at law, unless the court for special reasons

otherwise directs ; but this shall not prevent the use of affidavits where
they have heretofore been allowed.

Records of
courts of other
states, how au-
thenticated.
R. S. 94, § 57.

9 Cranch, 122.

5 Met. 43().

See U. S. const.
art. 4, § 1.

Acts and re-

solves publish-
ed by law to be
evidence.
R. S. 94, § 58.

13 Gray, 150.

Statute laws of
other states,

when to be evi-

dence.
R. S. 94, § 59.

3 Pick. 293.

PROOF OF STATUTES AND LAWS.

Sect. 61. The records and judicial proceedings of any court of an-

other state or of the United States shall be admissible in evidence in

all cases in this state, when authenticated by the attestation of the

clerk, prothonotary, or other officer having chai-ge of the records of

such court, with the seal of such court annexed.

Sect. 62. The printed copies of all statutes, acts, and resolves, of

the commonwealth, whether of a public or private nature, published

under the authority of the government, shall be admitted as sufficient

evidence thereof in all courts of law, and on all occasions wdiatso-

ever.

Sect. 63. Printed copies of the statute laws of any other state and
of the United States, or of the territories thereof, if purporting to be

published under the authority of the respective governments, or if com-
monly admitted and read as evidence in their courts, shall be admitted
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in all courts of law, and on all other occasions, in this state, as prima
facie evidence of such laws.

Sect. 64. The unwritten or common law of any other of the United Unwritten lawa

States, or of the territories thereof^ may be proved, as facts by parol how proved!''^'

evidence; and the books of reports of cases adjudged in their courts k. s. 94, §(io.

may also be admitted as evidence of such law.

Sect. 65. The existence, tenor, or eftect, of all foreign laws, may be Lawsofforoiiru

proved as facts, by parol evidence ; but if it appears tliat the law in proved/'*'
''"^^

question is contained in a written statute or code, the court may in its ^V "^,-
•'"*' ti^J-

discretion reject any evidence of such law that is not accompanied by
a copy thereof

CHAPTER 132.

OF JURIES.

qualification and exemption.
Section

1. Qualification of jurors.

2. Persons absolutely exempt.
3. To serve but once in three years.

4. except, &c.

5. Jurors before justices of peace and police

courts, when exempt, &c.

JURY LIST AND BOX.

6. Selectmen to prepare lists ofpersons quali-

fied.

7. List to be posted up and approved or
altered by town.

8. Names to be put into a box.
9. Nil^io of person convicted, &c., to be with-

drawu.

VENIRES FOR JURORS.

10. Clerks to issue writs of venire/acias.
11. Jurors to be apportioned.
12. Venires, how served.

1.3. Additional venires may be issued in term
time. How served.

14. Special provisions for Dukes County.

DRAWING AND SUMMONING JURORS.
15. Jurors selected by drawing- names.
16. Names, when and how to be drawn.
17. Date of each draft to be indorsed on ballot.

18. May be drawn in town meeting-.

19. Meetings for drawing jurors, when held.
20. Summoning jurors and returning venire.

special provisions for cities.
Section
21. Lists, how made, &c., in cities.

22. Drawing jurors, &c., in cities.

EMPANELLING AND OTHER PROVISIONS RE-
SPECTING JURORS.

23. Empanelling juries for civil causes.

24. supernumeraries, &c.
25. foreman to be chosen by jury.

26. Empanelling juries in criminal cases.

27. Talesmen, when and liow returned.

28. who and by whom returned.

29. Jurors may be examined, &c., as to inter-

est, &c.

30. When interest not to disqualify.

31. Objections to jurors, when to be made.
32. Certain irregularities not material.

33. Gratuities, &c., to jurors forbidden.

34. Jury not to be sent out more than t-wice,

unless, &c.

.35. Court may direct a view by jury.

PENALTIES.

30. Fines on jurors neglecting to attend.

37. on officers and others for neglect.

38. Same, in cases of highways, mills, &c.
39. Punishment for fraud in drawing jurors.

EXCEPTIONS OF SPECIAL JURIES.

40. Special juries not affected by this chapter.

QUALIFICATION" AND EXEMPTION.

Section 1. All persons who are qualified to vote in the choice of
representatives in the general court shall be liable to be drawn and
serve as jurors, except as is hereinafter provided.

Sect. 2. The following persons shall be exempt from servnng as
jurors, to wit :—

The governor, lieutenant-governor, members of the council, secretary
of the commonwealth, members and officers of the senate and house
of representatives during the session of the general court, judges and
justices of any court, (except justices of the peace,) county and" special
commissioners, clerks of courts, registers of probate and insolvency,
registers of deeds, sherifls and their deputies, coroners, constables, mar-

Qualitications
ofjurors.
R. S. 95, § 1.

9 Mass. 107.

Persons abso-
lutely exempt.
K. S. 18, § 17.

U.S. 95, §§2,3.
1S38, 21.

1849, 218, § 8.

1851, 204.

185S, 93.

19 Pick. 368.
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To serve but
once iu three
years.
K. S. 95, § 12.

10 Mass. 220.

8 Pick. 504.

except, &c.
K. S. 95, § 38.

Jurors before
justices of
peace and po-
lice courts,
when exempt,
&c.
1852, 314, §§ 2,

10.

shals of the United States and their deputies, and all other officers

of the United States, counsellors and attorneys at law, settled minis-

ters of the gospel, officers of colleges, preceptors and teachers of in-
.

corjDorated academies, practising physicians and surgeons regularly

licensed, cashiers of incorporated banks, constant ferrymen, persons

Avho are more than sixty-live years old, members of the volunteer mih-
tia, members of the ancient and honorable artillery company, and engine-

men and members of the fire department of the city of Boston ; and
enginemen and members of the fire department of other places may be
exempt by the vote of the city council of the city or the inhabitants of

the town.
Sect. 3. No person shall be hable to be drawn and serve as a juror

in any court oftener than once in three years, except as provided in the

two following sections, but he shall not be so exempt unless he actually

attends and serves as a juror in pursuance of the draft.

Sect. 4. The inhabitants of the counties of Nantucket and Dukes
County shall be liable to be drawn and serve as jurors once in every

two years.

Sect. 5. No person shall be exempt from serving on a jury in any
other court, in consequence of his having served before a justice of the

peace or police court. No person shall be compelled to serve as a juror

tjefore any justice of the peace, or police court, more than twenty-four

days in any one year, nor more than fourteen days at any one time,

except to finish a case commenced within that time.

Selectmen to
prepare lists of
Ijcrsous quali-

ilied.

K. S.95,§§4,.38.
1850, 125, § 1.

7 Met. 326.

List to be post-
ed up and ap-
proved or alter-

ed by town.
R. S. 95, § 5.

1856, 125, §§ 1, 2.

7 Met. 320.

Names to be
put into a box.
K. S. 95, § 0.

Name of person
convicted, &c.,
to be with-
drawn.
K. S. 96, § 7.

JURY LIST AND BOX.

Sect. 6. The selectmen of each town shall once in every year pre-

pare a list of such inhabitants of the town not absolutely exempt, as

they think well qualified to serve as jurors, being persons of good moral

character, of sound judgment, and free from all legal exceptions; which
list shall include not less than one for every one hundred inhabitaifts of

the town, and not more than one for every sixty inhabitants, computing

by the then last census, except that in the county of Dukes County it

may include one for every thirty inhabitants.

Sect. 7. The list when so prepared shall be posted up by the select-

men in public places in the town, ten days at least before it is submitted

for revision and acceptance, and shall then be laid before the town ; and
the town -may alter it by adding the names of any persons liable to

serve, or striking any names therefrom.

Sect. 8. The selectmen shall cause the names borne on the list to

be written, each on a separate paper or ballot, and shall roll up or fold

the ballots so as to resemble each other as much as possible, and so that

the name written thereon shall not be visible on the outside ; and they

shall place the ballots in a box to be kept by the town clerk for that

purpose.

Sect. 9. If any person whose name is so placed in the jury box is

convicted of any scandalous crime, or is guilty of any gross immorality,

his name shall be withdrawn therefrom by the selectmen, and he shall

not be returned to serve as a juror.

Clerks to issue
writs of venire
facias.

R. S. 86, § 7.

R. S. 95, §§ 13,

37.

1859, 196.

SeeCh. 171,§§1,
2,3.

VENIRES FOR JTRORS.

Sect. 10. The clerks of the supreme judicial and superior courts, in

due season before each term, (except the terms of the superior court in

the county of Suffijlk for criminal business commencing at other times

than in January, April, July, and October,) and at such other times as

the respective courts may order, shall issue writs of venire facias for

jurors, and shall therein require the attendance of the jurors on such
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day of the term as the court may order. The jurors returned for the

superior court for criminal business in the county of Suffolk shall serve

three terms.

Sect. 11. The clerks in issuing the venires shall require from each Jurors to be ap-

town and city a number of juroi's as nearly as may be in pro])ortion to k^'s'.'um'w.
their respective number of inhabitants, so as to equalize as far as possible

the duty of serving as jurors.

Sect. 12. The venires shall be delivered to the sheriff of the county, t>hj>cs, how
and by him transmitted to a constable in each of the towns and cities

j^'^'s'^gg ^^g
to which they are respectively issued, and they shall be served by the

constable, without delay, on the selectmen and town clerk.

Sect. 13. Nothing contained in the preceding sections shall prevent Additional ve-

any court from issuing venires for additional jurors in term time when- sutHUn term
'^"

ever it is necessary for the convenient despatch of their business ; in timo.

which case the venires shall be served and returned, and the jurors '
""

'

required to attend on such days, as the court shall direct.

Sect. 14. When a suit is pending in the superior court for the county Special provis-

of Dukes County, wherein the inhabitants of any town in said county county!
^'^'"^^

are disqualified from acting- as iurors, any iustice of the court, in term i«~'> "5.

time or in vacation, may order the clei-k of the coui't to issue writs of '

venire facias for a sufficient number of jurors to try such cause, from
any town whose inhabitants are not so disqualified ; and the clerk shall

issue a venire facias accordingly.

drawing and sumjioning jurors.

Sect. 15. All jurors, whether required to serve on a grand or trav- Jurors selected

erse jury, by force of the laws relating to highways or mills, or on any names.^^"^

other occasion, (except inquests and proceedings relating to the com- i^,-. ?-^^5, §8.

mitment of insane persons,) shall be selected by drawing ballots from isss'?:?.'

the jury box, and the persons whose names are borne on the ballots so {§54' 4^^'

drawn shall be returned to serve as jurors.

Sect. 16. When jurors are to be so drawn, the town clerk and select- Names, when

men shall attend at the clerk's office or some other public place appointed firifwn.^^
^° ^^

for the purpose, and if the clerk is absent, the selectmen may proceed R. s. 95, §9.

without him. The ballots in the jury box shall be shaken and mixed
together, and one of the selectmen without seeing the names written

thereon shall openly draw therefrom a number of ballots equal to the
number of jurors required. If a person so drawn is exempt by law, or

is unable by reason of sickness or absence from home to attend as a

juror, or if he has served as a juror in any court within three years then
next preceding, his name shall be returned into the box and another
drawn in his stead.

Sect. 17. When a person is drawn and returned to serve as a juror Date of each

in any court, the selectmen shall indorse on the ballot the date of the florI*ed°on''bar-

draft and return it into the box, and whenever there is a revision and lot.

renewal of the ballots in the box, the selectmen shall transfer to the • • ' ^ •

new ballots the date of all the drafts made w^ithin three years then next
preceding.

Sect. 18. Any towm may at a legal meeting order that all drafts for May be drawn

jurors therein shall be made in open town meeting, in which case the
|n^own meet-

draft shall be made by the selectmen in the manner prescribed in the R.^s. 95, §§ 10,

two preceding sections, except that it shall be done in a toAvn meeting.
In such town when a venire is served upon the selectmen they shall

cause a town meeting to be notified and warned for that purpose in the
manner ordered by the town or otherwise jn-escribed by law.

Sect. 19. The meeting for drawing jurors, whether the draft is made Meetings for

in town meeting or before the selectmen and town clerk only, shall be w'imi"iKid.'^°'^'

86 R- s. 95, § 16.
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Summoning ju-

rors and return-
ing venire.

E. S. 95, § 17.

13 Met. 325.

held not less than seven noi- more than twenty-one days, before the day
when the jurors are required to attend.

Sect. 20. The constable shall, four days at least before the thne when
the jurors are required to attend, summon each person who is draAvn,

by reading to him the venire with the indorsement thereon of his having

been drawn, or by leaving at his place of abode a written notification of

his having been drawn and of the time and place of the sitting of the

court at which he is to attend, and shall make a return of the venire

with his doings thereon to the clerk, before the opening of the court

from which it was issued.

Lists, how
made, &c., in
cities.

1856, 125, §§ 1,

2

SPECIAL PROVISIONS FOR CITIES.

Sect. 21. The list of jurors in cities shall be prepared and posted

therein by the mayor and aldermen in like manner as required of select-

men, and when posted for ten days shall be submitted to the common
council, which shall have hke power as towns to revise and accept the

same.
Drawingjurors, Sect. 22. The maj^or and aldennen and the clerks of each city shall

K?s?°57§35. severally have and exercise all the powers and duties with regard to
ii«6, 125, §§ 1, 2. drawing and all other matters relating to jurors therein, which are in

this chapter required to be performed by the selectmen and town clerks

in their respective towns, and all venires for jurors to be returned from

cities shall be served on the mayor and aldermen.

Empancllin^ju-
ries for civif
causes.
R. S. 95, §§ 20,
21.

supernumera-
ries, &c.
K. S. 95, § 21.

foreman to be
chosen by jury.

K. S. 95, § 22.

Empanellingju-
rics in criminal
cases.

R. S. 95, § 23.

6 Met. 225, 235.

See Ch. 172.

Talesmen,whcn
and bow return-
ed.
R. S. 05, § 24.

who and by
whom returned.
R. S. 95, §§ 25,

26.

6 Gush. 174.

EMPANELLING AND OTHER PROVISIONS RESPECTING JURIES.

Sect. 23. On the day when the jurors are summoned to attend at

any court, the clerk shall prepare a list of their names arranged in alpha-

betical order. The first twelve on the list who are not excused shall be

SAVorn and empanelled as a jury for the trial of civil causes, and shall be

called the first jury. The next twelve on the list shall then be sworn
and empanelled in like manner, and shall be called the second jury.

Sect. 24. Supernumerary jurors may be excused from time to time

until wanted, and maybe put on either of the juries as occasion requires,

in the place of absentees. Nothing hei-ein contained shall prevent the

transferring of jurors from one jury to the other, when the convenience

of the court or of the jurors requires it.

Sect. 25. Each jury after being thus empanelled shall retire and
choose their foreman by ballot, or shall make such choice upon retiring

Avith the first cause with which they are charged ; and whenever the

foreman is absent or excused from further service, a new foreman shall

be chosen in like manner.
Sect. 26. Nothing contained in the preceding sections shall apply

to the empanelling of juries in criminal cases, but the jurors shall be
called, sworn, and empanelled anew, for the trial of each case according

to the established practice ; and their foreman shall be appointed by the

court or by the jury when they retire to consider of their verdict.

Sect. 27. When by reason of challenge or otherwise a sufficient

number of jurors duly drawn and summoned cannot be obtained for the

trial of any cause, civil or criminal, the court shall cause jurors to be
returned from the bystanders, or from the county at large, to complete

the panel : provided, that there are on the jury not less than seven of

the juroi's who were originally drawn and summoned as before provided.

Sect. 28. The jurors so returned from the bystanders shall be

returned by the sheriff or his deputy, or by a coroner, or by any disin-

terested person appointed therefor by the court, and shall be such as are

qualified and liable to be drawn as jurors according to the provisions

of law.
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Sect. 29. The court shall, on motion of either party in a suit. Jurors may be

examine on oath any person who is called as a juror therein, to know as to'luterost''

whether he is related to either j^arty, or has any interest in the caiise, &c.

or has expressed or formed any opinion, or is sensible of any bias or 10 i'ick.'isa.*

prejudice therein ; and the party objecting to the juror may intro-
g'^r^Jg/j" Eg'

duce any other competent evidence in support of the objection. If it

appears to the court that the juror does not stand indifferent in the

cause, another shall be called and placed in his stead for the trial of

that cause.

Sect. 30. In indictments and penal actions for the recovery of any When interest

sum of money or other thing forfeited, it shall not be a cause of chal- "^y* *° disquui-

lenge to a juror that he is liable to pay taxes in any county, city, or k. s. 95, §28.

town which may be benefited by such recovery. 1 Gray, 472. soe ch. 122, § 13. g Met^sro."

Sect, 31. If a party knows of any objection to a juror in season to objections

projiose it before the trial, and omits to do so, he shall not afterwards r!'s"95,"§^9.

be allowed to make the same obicction, unless by leave of the court. 1 Kok. :>;, 1%.
"^

o /- oii,
21 Pick. 471.

2 Gray, 281.

Sect. 32. No irregularity in any writ of venire facias^ or in the Certain ii-regii-

drawing, summoning, returning, or empanelling of jurors, shall be suf-
to-iliL**

"°^ "'''"

'
' '

i
30.

lUG.

550.

returning of the verdict. ^ ^^^- ^''^^

Sect. 33. If either party in a case in which a verdict is returned. Gratuities to ju-

during the same term of the court, either before or after the trial, gives
jt's^gs'^fai'^""

to any of the jurors who try the cause any thing by way of treat or

gratuity, the court may, on the motion of the adverse party, set aside

the verdict and award a new trial of the cause.

Sect. 34. When a jury, after due and thorough deliberation upon jury not to be

any cause, return into court without having agreed on a verdict, the tiwu twice "uu-
court may state anew the evidence or any part of it, and explain to less, &c.

them anew the law applicable to the case, and may send them out for " ' ' *
"

further deliberation ; but if they return a second time without having
agreed on a verdict, they shall not be sent out again without their OAvn

consent, unless they shall ask from the court some further explanation

of the law.

Sect. 35. The jmy in any case may, at the request of either party, court may di-

be taken to view the premises or place in question, or any property, J^f^
^^^'^^ ^^

matter, or thing relating to the controversy between the parties, when K. s. 95, § as.

it appears to the court that such view is necessary to a just decision :

provided, the party making the motion advances a sum sufficient to

defray the expenses of the jury and the officers who attend them, in

taking the view ; which expenses shall be afterwards taxed like other
legal costs, if the j^arty who advanced them prevails in the suit.

penalties.

Sect. 36. If a person duly drawn and summoned to attend as a Fines on jurors

juror in any court neglects to attend without sufficient excuse, he shall
"t'tlnd^'"^

*°

pay a fine not exceeding forty dollars, which shall be imposed by the R. s. 95, § 19.

court to which the juror was summoned, and shall be paid into the
county treasury.

Sect. 37. When, by neglect of any of the duties required in this on oflRcors and

chapter to be performed by any of the officers or persons herein men- "p't"^
^^^ ^^°'

tioned, the jurors to be returned from anyplace are not duly drawn R. s. 95, §39.

and summoned to attend the court, every ])erson guilty of such neglect
shall pay a fine not exceeding twenty dollars, to be imposed by the
same court to the use of the county in which the offijnce is committed.

Sect. 38. If such neglect occurs with regard to jurors required to
of'j^^'^.ays*^^

serve on any other occasion than in the supreme judicial court, the mills'^ &c.
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R. S. 95, § 40.

1852, 31-1, § 7.

1859, 190.

Punishment for
fraud in draw-
ing jurors.
R. S. 95, § 41.

1839, 135.

superior court, or before any justice of the peace or police court, the

sheriff or other officer before whom the jurors were required to appear
shall make known the fact to the superior court, next to be held in the

same county, and the court, after due examination and a hearing of the

parties who are charged, shall impose the fine.

Sect. 39. If any city or town clerk, selectmen, mayor, or alderman
is guilty of fraud, either by practising on the jury box previously to a

draft, or in drawing a juror, or in' returning into the box the name of

any juror which had been lawfully drawn out and drawing or sub-

stituting another in his stead, or in any other way in the drawing
of jurors, he shall be punished by a fine not exceeding five hundred
dollars.

EXCEPTION OF SPECIAL JURIES.

Special juries Sect, 40. Nothing Contained in this chapter shall affect the power

R!*s^^5f§42. find duty of coroners or magistrates to summon and empanel jurors

i?o^:^^- when authorized by other provisions of law.
1838, 73. •' -^

1839, 149.

CHAPTER 133.

OF JUDGMENT AND EXECUTION.

entering judgment ; awarding and issu-

ing execution.
Section

1. Judgment, of what day to be entered.

2. Award of judgment on default.

3. Court may order damages to be assessed

by jury.

4. or the damages may be ascertained by
the clerk in certain cases.

5. Judgment may be rendered against such

defendants as are defaulted, &c.

6. how entered, and separate executions

issued.

7. to be entered as of a former term in cer-

tain cases.

8. Interest on awards, reports, verdicts, judg-

ments, &c.

Judgment on forfeiture of a penalty.

For what sum execution shall issue, and
how determined.

Scire facias to recover further damages.
Proceedings thereon.

13. PhiintiflF may sue for damages instead of
penalty.

14. Execution, when action is brought in erro-

neous venue.

when to issue.

not to issue after one year, &c.

Remedy for creditor after time for taking

out execution.

when a levy is not eflFectual.

19. When property, &c., of a stockholder taken

on execution against a corporation is recov-

ered back.

Executions, forms of.

changes in, to be under control of S.J. C.

when returnable.

9.

10.

11.

12.

15.

16.

17

18.

20.

21.

22.

SET-OFF OF EXECUTIONS.

23. Executions may be set off.

24. Proceedings for that purpose.

25. Such set-off, wlien not to be allowed.

levy of executions and personal prop-
erty exempt therefrom.

Section
20. Creditor may direct mode of service.

27. Officer, how to levy on real and personal
estate.

28. how on property of a corporation.

29. AVIiat goods liable to execution.

30. Current coin.

31. Bank notes.

32. What goods are exempt.
33. Officer may demand security of creditor.

SALE, &C., OF GOODS TAKEN ON EXECUTION.

34. Goods, how sold on execution.

35. Notice of sale, how given.

30.

37.

38.

39.

40.

41.

42.

how when value exceeds $300.

Sale may be adjourned, &c.

Resale to be made, in case, &c.

Return of execution. Liability for fraud.

Proceeds of sale, how disposed of.

when liable to two or more creditors.

when there have been successive attach-

ments.

LEVY, &C., ON SHARES IN CORPORATIONS.

43. Shares in incorporated companies.

44, 45. Proceedings.

40. Officer of company to make known the
shares held by debtor.

47. to give new certificates to purchaser.

48. Purchaser entitled to dividends after attach-

ment.

LEVY, &C., ON TERMS FOR YEARS.

49. Terms for years, when to be levied on as

real or personal estate.

SUSPENSION OF LEVY.

50. 51. Execution suspended by prior attach-

ment.
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death, &c., of officer or party after
comme>'cement of levy.

Section
52. Case of deatli, &c., of officer after beguiling-

to serve an execution.

53. Case of removal, &c., of officer.

5i. Case of death of either party.

recording of certain executions.

Section
55. Execution on writ of entry to be recorded

in registry of deeds.

PENALTY ON OFFICER FOR NOT PAYING
MONEY COLLECTED.

50. Penalty for detaining money collected.

ENTERING JUDGMENT ; AWARDING AND ISSUING EXECUTION.

Section 1. Every judgment shall be entered as of the last day of judgment, of

the term in which it is rendered, unless there is an express order of the
ei,'til[.j'i'^

*" ^^

court for the entry thereof on some other day : in Avhich case, the day R. s. itr, §i.

shall be noted by the clerk on his docket. The court may enter up 8 aiass. 113.
'

judgment upon default at any time after four days from the day of ]} ^J^^s. 204.

-I A~ I, 10 31USS. obi*
deiault.

Sect. 2. When the defendant is defaulted in any stage of the pro- Award ofjud^-

ceedings, the court shall award such judgment for the ])laintilf as they '^"g y"'H '

shall upon inquiry find to be just and proper; unless the plaintiff or de-

fendant moves to have the damages assessed by a jury, in which case

they shall be so assessed.

Sect. 3. The court may, in all cases in "which damages are de- Court may or-

manded, refer the assessment thereof to a jury, although it is not be'assessfdby'

moved for by either party, ji^y-

Sect. 4. In actions upon promissory notes and other contracts where or damatres
the amount due appears to be undisi)uted, the debt or damages may be may be asSer-

assessed and ascertained by the clerk, under a general order of the clerk iu^certain

court or by a special reference of the case to him. The judgment in S""^,**-

_

either case shall be entered in the same form as if it had been awarded " '

'

by the court on an assessment or computation made by themselves.

Sect. 5. In any action founded on a contract express or implied in Judgment may
which there is more than one defendant, the plaintiff shall be entitled a^ainst'sucii de-

to judgment against such defendants as are defaulted, and against those feutiauts as are

who upon trial are found liable on the contract declared on, notwith- i&5i,"255, §
1.*'*

standing it is found that aU the defendants are not jointly liable thereon.

Sect. 6. In such action when any defendants are defaulted, and how entered,

upon trial any of the others are found liable, the court shall render ecutiouslssued
judgment both against those defendants defaulted and those found liable issi, 255, §2.

for the debt or damages with costs to the time of the default, and
against those who defend, for all costs accruing after the default ; and
sliall issue sejiarate executions on such judgment.

Sect. 7. When a motion for a new trial is overruled, the court shall to be entered

enter judgment as of the term when the verdict was rendered, if neces- term f
^"'^"'''^

sary or exj^edient to secure the rights of the prevailing party, or prevent
loss by reason of the death of either party or otherwise.

Sect. 8. When judgment is made up upon an award of county com- interest on

niissioners, a committee, or referees, or on the report of an auditor or vwi^'tsjud^-^'
master in chancery, or on a verdict of a jury, interest shall be computed nients,&c.

upon the amount of the award, report, or verdict, from the time when 1849^ m.
made to the time of making up the judgment. Every judgment for the
payment of money rendered subsequently to the sixth day of May in

the year eighteen hundred and forty-seven, shall bear interest from the
day of the rendition thereof. The warrant or execution issued on a
judgment for the payment of money, shall specify the day upon which
judgment is rendei-ed, and shall require the collection or satisfaction

thereof Avith interest from the day of its rendition.

Sect. 9. In actions for a breach of the condition of a bond or to Judgment on

recover a penalty for the non-performance of a covenant, contract, or p°eMity"'''^*
agreement, when it a])pears by verdict, default, confession, or otherwise, ?• '^- iw, §8.

that the condition is broken or the penalty forfeited, judgment shall be ia^GrayVis?.
58

in certain
cases.
ll!(42, 89, § 2.

2 Cush. 61.
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For what sum
execution shall
issue, and how
d-termined.
K. S. 100, §9.

Scirefacias to
recover further
damages.
K. S. 100, § 10.

rroceedings
tiiereon.

K. S. 100, § 11.

I'laintiff may
sue for damages
instead of peu-
aUy.
It. S. 100, § 12.

l^xecution,
when action is

brought in er-

roneous venue.
1852, 312, § (9.

when to issue.

K. S. 97, § 5.

S Met. 4'.)6.

not to issue
after one year,

&.C.

1 -59, 16.

5 Mass. 383.

Kemedy for
craditor after
time for taking
oat execution.
Jl. S. 97, § 8.

1852, 312.

when a levy
is not effectual.

K. S. 97, § 43.

when proper-
ty, &c., of a
stockholder ta-

ken on execu-
tion against a
corporation is

recovered back.
1851, 213.

Executions,
forms of.

1784, 28.

K. S. 73, § 54.

R. S. 97, § 10.

1853, 269, § 1.

10 Met. 330.

See Ch. 103, § 47

entered for the penal sum, but no execution shall issue thereon except
as is jirovided in the following sections.

Sect. 10. The court shall award an execution for so much of the
penal sum as is then due and payable in equity and good conscience for

the breach of the condition, or other non-performance of the contract.

The sum shall be ascertained and determined by the court, unless the

court thinks proper or either party moves to have it assessed by a jury,

in which case it shall be so assessed.

Sect. 11. If any further sum afterwards becomes due on such bond
or other contract, the plaintiff, his executors, or administrators, may
have a scire facias, on the judgment, from the court in which it was
rendered, against the original defendant, his executors, administrators,

heirs, devisees, or assigns, as the case may be, suggesting such further

breaches of the contract as have occurred, and summoning the adverse

party to show cause why execution should not be awarded upon the

judgment for the damages caused by such further breaclies.

Sect. 12. The sum due in such suit shall be assessed and determined
in the same manner as in the original suit, and execution awarded
accordingly; and like proceedings maybe repeated upon occasion of

further breaches of the same contract, as often as they occur until the

whole of the penalty is exhausted.

Sect. 13. Nothing herein contained shall prevent any person from
bringing an action for the breach of any covenant or other contract,

instead of suing for the penalty by which the i^erformance of the cove-

nant or contract was secured.

Sect. 14. When judgment is rendered in a local action brought in

an erroneous venue, the court shall cause its writ of possession or other
needful writ of execution to be directed to the sheriff of the proper
county, so that the judgment may be duly executed.

Sect. 15. No execution shall be issued within twenty-four hours
after the entry of judgment.

Sect. 16. No original execution shall be issued, unless within one
year after the party is entitled to sue out the same ; and no alias or

other successive execution shall be issued afterwards, unless sued out
within five yeai'S after the return day of that wdiich preceded it.

Sect. 17. If a judgment remains unsatisfied after the expiration of

the time for taking out execution thereon, the creditor may have a scire

facias to obtain a new execution, or he may at any time after the judg-
ment have an action of contract thereon.

Sect. 18. If an execution is returned satisfied in whole or in part by
the sale of property not liable to such execution, and if damages are

recovered against the judgment creditor or the officer who served the
execution on account of the seizure and sale of the property, the cred-

itor may have a writ of scire facias on his judgment, and shall there-

upon be entitled to a new execution for the sum then remaining justly

and equitably due to him.

Sect. 19. If an execution against a corporation is satisfied in whole
or in part by service or levy on the person or property of any member
thereof, and the property levied on, or damages for service or levy, are

subsequently recovered by such member from the officer or judgment
creditor, the creditor may have a writ of scire facias on his judgment,
and shall thereupon be entitled to a new execution for the sum remain-
ing justly and equitably due to him.

Sect. 20. The forms of executions shall be the same as heretofoi-e

established by law and the usage and practice of the courts. Execu-
tions issued upon judgments in civil actions in favor of the common-
Avealth shall be in form like those in favor of citizens. Executions issued

by a justice of the peace, or police court, for a sum as damages exceed-

ing twenty dollars, shall be so framed as to direct a levy upon the lands



K. S. 97, § 11.

when returua-
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and tenements of the debtor. Alterations in the forms may from time

to time be made, or allowed by the courts, when necessary to adapt

them to changes in the law, or for other sufficient reasons.

Skct. 21. All chano;es in the forms of executions shall be subiect to Executions,

the final control of the supreme judicial court, and said court may by beund«coutrui
general rules regulate such chano-es in all courts of the state. ofs. J.c

Sect. 22. All executions shall be made returnable in sixty days from
their date. bie.

1852, 312, § S3.

SET-OFF OF EXECUTIONS.
4 Cusii^4^0^^^''

Sect. 23. Executions between the same parties may be set off one maybesetoir.

against another, if required by either party, as prescribed in the follow- ^'piek^^^io^'

ing; sections, i3 Mot. 4S2. g^Met. 509.

Sect. 24. When one of the executions is delivered to an officer to Proceeding-s for

be served, the debtor therein may deliver his execution to the same R.^s.^9r,T^5.

officer, whether the second execution is directed to the same or to any
other officer, and the officer shall apply it as far as it will extend to the

satisfjiction of the first execution ; and the balance due on the larger

execution may be collected and paid in the same manner as if there had
been no set-off.

Sect. 25. Such set-off shall not be allowed in the following cases :— Such set-off,

First. When the creditor in one of the executions is not, in the ^{"owe^"*
^"^ "^^

same capacity and trust, the debtor in the other

;

?\f V^k'
^ ^^'

Second. When the sum due on the first execution was lawfully and
in good faith assigned to another person before the creditor in the

second execution became entitled to the sum due thereon
;

Third. When there are several creditors in one execution and the

simi due on the -other is due from a part of them only

;

Fourth. When there are several debtors in one execution and the
sum due on the other is due to a part of them only

;

Fifth. Nor shall it be allowed as to so much of the first execution as

is due to the attorney in that suit for his fees and disbursements therein.

LETT OP EXECUTIONS, AND PERSONAL PROPERTT EXEMPT THEREFROM.

Sect. 26. When an execution is in the alternative, so that it may be Creditor may

lawfully served in either of two or more ways, the creditor or his at- service™

torney may require the officer to serve it in either way; and the officer |^'4'''''^'|/^*

shall conform to such directions if in his power. ^ Gray, 497. 2 Gray, "210!

'

Sect. 27. If the creditor directs an officer to levy his execution on Officer, how to

real estate, the officer shall serve it as prescribed in chapter one hundred pCTL°narestate!
and three. If he directs the officer to levy it on the goods of the R- s. 97, §§ 10,

debtor, the officer shall serve it as hereinafter provided. 7 Mass. 123.

Sect. 28. Executions against corporations, when levied upon any how on prop-

corporate property, shall be levied in the same manner as other execu-
ratfon!^''*^'"^^*^

tions are levied, except in the cases provided for in chapters fifty-seven R- s. 97, § 42.

and sixty-eight.

Sect. 29. All chattels, real or personal, and all other goods which by What goods iia-

the common law are liable to be taken on execution, may be taken and tjon.**

®^*^'^"'

sold thereon, except as is otherwise provided in this chapter. R- S- ^7, § 19.

17 Mass. 400. 3 Pick. 368.
^ ^^

Sect. 30. Current gold or silver coin may betaken on execution, and ^""'^97
T20'may be paid to the creditor as money collected.

Sect. 31. Bank notes and all other bills or evidences of debt, issued Banknotes,

by a moneyed corporation and circulated as money, may be taken on fn^h^^'iI.'i-Js.

execution and paid to the creditor at their par value as money col- ^ Mass. -mk

lected if he will accept them; otherwise they shall be sold like other 9 Mass! 537;

Ch attels. 20 Pick. 352. 1 Pick. 27 1

.

Sect. 32, The following articles of the debtor shall be exempt from What goods are t jjjl^ ^^^
execution, viz. :— Ixecuw"'
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l.fc

1857, 2.15.

1S50, 142.

3 Mass. 198.

5 Mass. 3i:5.

1.3 Mass. 82.

15 Mass. iro,

205.

2 Pii-k. SO.

10 Pick. 423.

19 Pick. 470.

10 Met. 500.

4 Cush. .359.

6 Gray, 298.

7 Gray, 67, 70.

Officer may de-
mand security
of creditor.

K. S. 97, § 18.

First. The necessary wearing apparel of himself and of his wife and
children ; one bedstead, bed, and the necessary bedding for every two
persons of the family ; one iron stove used for warming the dwelling-
house, and fuel not exceeding the value of twenty dollars procured and
designed for the use of the family

;

Second. Other household furniture necessary for him and his family,

not exceeding one hundred dollars in value

;

Third. The bibles, school books, and library, used by him or his fam-
ily, not exceeding fifty dollars in value

;

Fourth. One cow, six sheep, one swine, and two tons of hay;
Fifth. The tools, implements, and fixtures, necessary for carrying on

his trade or business, not exceeding one hundred dollars in value

;

Sixth. Materials and stock designed and procured by him, and
necessary for carrying on his trade or business, and intended to be used
or wrought therein, not exceeding one hundred dollars in value

;

Seventh. Provisions necessary and procured and intended for the use
of the fiimily, not exceeding fifty dollars in value

;

Eighth. One pew occupied by him or his family in a house of public

worship : provided^ that nothing herein contained shall ])revent the sale

of any pew for the non-payment of any tax legally laid thereon

;

Ninth. The boat, fishing tackle, and nets of fishermen, actually used
by them in the prosecution of their business, to the value of one hun-
dred dollars

;

Tenth. The uniform of an ofticer or soldier in the militia, and the
arms and accoutrements required by law to be kejjt by him

;

Eleventh. Rights of burial and tombs while in use as repositories for

the dead.

Sect. 33. If there is reasonable doubt as to the ownership of the
goods, or as to their liability to be taken on the execution, the officer

may require sufficient security to indemnify him for taking them.

Goods, how
sold on execu-
tion.

R. S. 97, § 23.

14 Mass. 473.

Notice of sale,

how given.
K. S. 97, § 24.

how when
value exceeds
$300.
K. S. 97, § 25.

Sale may be ad-
journed, &c.
K. S. 97, § 2r,.

9 Mass. 205.

Resale to be
made in ease,

&c.
K. S. 97, §27.

SALE, &C., OP GOODS TAKEN ON EXECUTION.

Sect. 34. Goods seized on execution shall be safely kept by the
officer, at the expense of the debtor, for four days at least; and shall be
sold by public auction within fourteen days next after the seizure except
as hereinafter provided, unless the debtor before such sale redeems them
by otherwise satisfying the execution.

Sect. 85. The officer shall give public notice of the time and place
of the sale, by causing notifications thereof to be posted up forty-eight

hours at least before the time of sale in some public place in the city or

town where the sale is to be made, or by causing an advertisement of
the time and place of sale to be published in some newspaper j^rinted in

the county, if there is any such paper.

Sect. 36. If the value of the goods to be sold exceeds three hun-
dred dollars, the officer, if requested by either party, shall give notice

of the sale by advertisement in a newspaper as provided in the preced-
ing section ; and the sale may be made at any time after the expiration

of four days, and within thirty days after the seizure on execution.

Sect. 37. If at the time appointed for the sale the officer considei's

it for the interest of all persons concerned therein to postpone the sale

for want of purchasers or other sufficient cause, he may postpone it for

any time not exceeding seven days, and so from time to time, for like

good cause, until the sale is completed
;
giving notice of every such

adjournment by a public declaration thereof at the time and place pre-

viously appointed for the sale.

Sect. 38. If the highest bidder for any article at such sale refuses to

take and pay for it, the ofiicer shall sell it again by auction, at the same
time or within ten days thereafter, giving notice of the second sale ; and
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he shall account for what he receives on the second sale, and for any r Mass. 392.

damages recovered of the first bidder for a loss on the resale, as for so
much received on the execution.

Sect. 39. The officer making such sale shall in his return of the ex- Return of exe-

ecution particularly describe the goods sold, and the sum for which each
f"^'forfraiui*^^

article was sold ; and if he is guilty of fraud in the sale or return, he R- s. 40, '§1.3.

shall be hable in an action of tort, at the suit of the party injured, for l852,'3/2.*^'

five times the amount of the actual damage sustained by reason of such
fraud.

•'' ^

Sect. 40. The money arising from the sale shall be applied to pay- Proceeds of

ing the charges and satisfying the execution, and the officer shall return po^d'^of!
'^'*"

the residue, if any, to the debtor on demand, or shall apply and pay over k.'s. 9r,'§29.

the same as provided in the following sections.

Sect. 41, If the goods sold on execution have been attached by when liable

another creditor, or seized on another execution, either by the same or c?e*ditorT
^^'^^

any other officer, or if before the payment of such residue to the debtor R. s.97, §30.

another writ of attachment or execution against him is delivered to the
officer who made the sale, the proceeds of the sale shall be apphed to
the discharge of the several judgments in the order in which the respec-
tive writs of attachment or execution Avere served, and the residue, if

any, shall be returned to the debtor.

Sect. 42. If an attachment or seizure on execution is made of a when there

share in any incorporated company, or of any other proi^erty which may have been suc-

I .. 1T-1, !• Ti- 1 !• •^.
^ "L

cessive attach-
be attached without taking and keeping the exclusive possession thereof, ments.

and if the same property is subsequently attached or taken in execu- fMas'f 205.^'

tion by another officer, he shall give notice thereof to the officer who
makes the sale under the first attachment or seizure ; and if the latter

without such notice pays to the debtor the balance of the proceeds of
the sale, he shall not be liable therefor to the person claiming under
such subsequent attachment or seizure.

levy, &c., on shares nsr corporations.

Sect. 43. The share or interest of a stockholder in any coi-poration shares in incor-

established under the authority of this state, may be taken on execution pofated compa-

and sold as hereinafter provided. r. s.97, §36.

Sect. 44. If the property has not been attached in the same suit, Proceedings.

the officer shall leave an attested copy of the execution with the clerk, R-S. 97, §37.

treasurer, or cashier, of the comjjany, if there is any such officer, other-
wise with any officer or person having the custody of the books and
papers of the corporation ; and the property shall be considered as
seized on execution when the copy is so left, and shall be sold in like

manner as goods and chattels.

Sect, 45. If the share is already attached in the same suit, the officer Same subject,

shall proceed in seizing and selling it on the execution, in the same man- ^- ^- '''''
§ *^-

ner as in selhng goods and chattels.

Sect. 46. The officer of the company who is appointed to keep a officer ofcom-
record or account of the shares or intei'est of the stockholders therein, P^^^y to make

shall, upon the exhibiting to him of the execution, be bound to give a shares held by
certificate of the number of shares or amount of the interest held by

k.**s°97, § 39
the judgment debtor, in like manner and upon the hke penalty as is See ch. 123, §'01.

prescribed in chapter one hundred and twenty-three upon the exhib-
iting to him of a writ of attachment.

Sect. 47, An attested copy of the execution and of the return to ^ve new
thereon shall within fourteen days after the sale be left with the officer

''y'r^ehasef

*°

of the company Avhose duty it is to record transfers of shares ; and the it^'s-^yrffjo.

purchaser shall thereupon be entitled to a certificate or certificates of
the shares bought by him, upon paying the fees therefor and for record-
ing the transfer.

58* 87
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Purchaser enti- Sect. 48. If the sliares 01* interest of the judgment debtor had

dends'after at- been attached in the suit in Avhich the execution issued, the purchaser
tachment. shall be entitled to all the dividends which have accrued after the

' attachment.

LEVY, &C., ON TERMS FOR TEARS.

Terms for Sect. 49. Terms for years, when the original lease was for one

i^elevied ou as
li^ndred years or more, and so long as fifty years or more thereof re-

reai or personal main Unexpired, shall be regarded as real estate so far as concerns the

R^s^fg;, § 33. levying of an execution thereon. Other terms for years shall be seized
1847,257, §4. and sold on execution in like manner as personal chattels, except that

the officer before selling the same shall give fourteen days' notice of the
time and place of sale, by leaving notice thereof in writing with the
debtor personally or at his last and usual place of abode, and by posting
notice on the demised premises.

SUSPENSION" OF LEVY.

Execution sus- Sect. 50. When any estate, either real or personal, is seized on exe-

attachme^t^""'^ cution, and the further service of the execution is suspended by reason
K-S.t)?, §.54. of any prior attachment on the same estate, the estate shall remain

5 Meti'jo!"''^
" bound by such seizure until it is set off or sold, in whole or in part, un-

• der the prior attachment, or until that attachment is dissolved.

Same subject. Sect. 51. If the estate is set oflf or sold in part under the prior at-
R. S. 97, §35. tachment, or if that attachment is dissolved, the estate, or such part

thereof as remains undisposed of, shall continue bound for thirty days
thereafter, by the seizure on the execution ; and the service of the exe-

cution may be completed in like manner as if the estate had been first

seized thereon at any time within said thirty days, although the return

day of the execution has passed.

DEATH, &C., OF OFFICER OR PARTY AFTER COMMENCEMENT OF LEVY.

Case of death, Sect. 52. When an officer has begun to serve an execution and

ter"be»hinin^>-'t^ f^^^^' ^r is incapable of completing the service and return thereof, the
serve au execu- same may be completed by any other officer who might bylaw have

R° s. 97, § 13. served the execution if originally delivered to him. If the first oft'cer

2 Pick. :i70. }iag not made a certificate of his doings, the second officer shall certify

whatever he finds to have been done by the first, and shall add thereto

a certificate of his own doings in completing the service,

of removal, Sect. 53. When an officer has begun to serve an execution, he may
R?s.*'97??i4.'^'

complete the service and return thereof although he is removed from
6 kass.'jio. office, or the service cannot be completed until after the return day.
^

of"deatii of
Sect. 54. If either party dies after any real estate, goods, or chat-

either piirty. tels, have been seized on execution, the service thereof may be com-

?Mass'.'2o9."' pleted in like manner and with the same eflect as if both parties were
3 Met. 253. still living, and the officer, when necessary, may appoint au appraiser

for the deceased party.

recording OF certain executions.

Execution on Sect. 55. When an execution issuing upon a judgment in a writ of

bc"rccordedIn
** entry for the possession of real estate is served by an officer, he shall,

registry of within three months after the service and before the return thereof into

i&i8,^i44, § 1. the clerk's office, cause the execution with his doings thereon to be
7 Gray, 202. recorded in the registry of deeds for the county or district in which the

estate is situated, the expense of which shall be added to the charge for

service.



Chap. 134.] WRIT OF ENTRY, &C. 691

PENALTY ON" OFFICER FOR NOT PAYING MONEY COLLECTED.

Sect. 56. If any officer imreasonably neglects to pay any money Penalty for de-

collected by him on execution, when demanded by the creditor therein, coViect'ed!"'^^^

he shall forfeit and pay to the creditor five times the lawful interest of ^;^-'~'Ap-

the money from the time of the demand until it is paid. 4 Met. 'h9.

'

TITLE III.

OF REMEDIES RELATING TO REAL PROPERTY.

ClL\PTER 134.

Chapter 135.

Chapter 136.-

Chapter 137."

Chapter 138.-

Chapter 139.

Chapter 140.

Chapter 141.-

- Of the Writ of Entry, and Petitions for the Settlement of Title.

Of the Writ of Dower.

Of the Partition of Lands.

Of Forcible Entry and Detainer.

- Of Waste and Trespass on Real Estate.

- Of Actions for Private Nuisances.

- Of the Foreclosure and Redemption of Mortgages.

- Of Informations for Intrusion and the Recovery of Lands by the

Commonwealth.

CHAPTER 134.

OF THE WRIT OF ENTRY, AND PETITIONS FOR THE SETTLEMENT OF
TITLE.

Section
1. Action to recover the freehold.

2. Declaration therein.

3. Proof of the seisin alleged.

4. Descent, &c., not to bar right of entry.

5. 6. What constitutes a disseisin.

7. Proceedings on the trial.

8. Pleadings and evidence.

9. Joint tenants, &c., how to sue.

10. Demandant may recover part, &c.
11. On death of either party, action may pro-

ceed, &c.

12. Pleadings.

13. Damages may be recovered in same action.

14. may be assessed by same jury, unless,

&c.

15. Rents and profits, hovf to be estimated.

16. Use of improvements not included.

17. Limitation.

18. Tenants for six years allowed for improve-
ments.

19. so when for less than six years if under
title, &c.

20. Proceedings for obtaining such allowance.

Section
21. When suggestion entered.

22. Amount may be assessed by the jury on
the trial, or afterwards.

23. How to be assessed, upon default, &c.

24. May be assessed by arbitrators, &c.

25. Allowance for improvements, how limited.

26. Improvements and damages to be set off.

27. Demandant, when to pay for improve-

ments, &c.

Further provisions as to set-off.

Demandant's remedy against other tres-

passers.

Value of premises, without improvements,

may be ascertained, &c.

31. How to be estimated and assessed.

32. Demandant may relinquish his estate, &c.

Time may be allowed for making the elec-

tion.

Tenant to hold estate upon paying value

assessed.

35. To be paid in three annual instalments.

36. Upon failure to pay, demandant entitled to

his writ of seisin, &c.

28.

29.

30.

33.

34.
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Section
37. Execution may be issued after the year,

when, &c.

38. Remedy for tenant in case of a subsequent

eviction.

39. if he has given notice, &c.

40. if notice not given.

41. On the death of either party after judg-

ment, money may be jiuid, &c.

42. Writ of seisin, iu whose name to issue in

each case.

Section
43. Upon a recovery by tenant for life, rever-

sioner, &c., to be liable.

44, 45. Amount, how ascertained.

40. Limitation.

47. This chapter not to apply to a mortgagee.
48. Certain real actions abolished. Saving for

minors and others.

49. Party in possession claiming freehold, &c.,

may petition S. J. C. to compel claimant to

try title.

50. Proceedings on such petition.

Action to recov-
er tlie freehold.
K. S. 101, § 1.

Cush. 2C>o.

Declaration
therein.
K. S. 101, §§2,3.
3 Met. 341.

1 Cush. 408.

See Ch. 129, § 3.

Proofof the
seisin alleged.
R. S. 101, § 4.

Descent, &c.,
not to bar right
of entry.
R. S. 101, § 5.

What consti-
tutes a disseisin.

R. S. 101, § 0.

Same subject.
R. S. 101, §7.
2 Gray, 135.

Proceedings on
the trial.

R. S. 101, §8.

Pleadings and
evidence.
R. S. 101, § 9.

See Ch. 129, §84.

Joint tenants,
&c., how to sue.
R. S. 101, § 10.

6 Gray, 428.

Demandant may
recover p:irt,&c.

E. 8. 101, § 11.

2 Pick. 3S7.

3 !'i?k. 52.

9 I'i -k. 259.

On death of ei-

ther party ac-

Section 1. All estates of freehold, whether in fee simple, fee tail, or

for life, may be recovered by a writ of entry upon disseisin, unless a

difi'erent action is prescribed by law.

Sect. 2. The demandant shall declare on his own seisin within

twenty years then last past, without specifying any particular day, and
shall allege a disseisin by the tenant, but need not aver a taking of

the profits; and he shall then set forth the estate that he claims in the

premises, whether it is in fee simple, fee tail, or for life, and if the latter

whether it is for his own life or for the life of another, but he shall not

be required to set forth the original gift, devise, or other conveyance or

title, by which he claims the estate.

Sect. 3. The demandant shall not be required to prove an actual

entry imder his title, but if he proves that he is entitled to such an

estate as he claims in the premises, whether as heir, devisee, purchaser,

or otherwise, and also that he has a right of entry therein, this shall be
deemed suiRcient proof of his seisin as alleged in the declaration. No
such action shall be maintained unless the demandant has at the time of

commencing the same a right of entry into the premises.

Sect. 4. No descent or discontinuance shall take away or defeat any
right of entry or of action for the recovery of real estate.

Sect. 5. Every person who is in possession of the premises demanded
in such writ of entry, claiming any estate of freehold therein, may be
considered as a disseisor for the purpose of trying the right, whatever
was the manner of his original entry on the premises.

Sect. 6. If the person in possession has actually ousted the demand-
ant or withheld from him the possession of the premises, he may, at the

election of the demandant, be considered as a disseisor for the j^nrpose of

trying the right, although he claims therein an estate less than a freehold.

Sect. 7. Every suit upon such Avrit of entry shall be prosecuted and
conducted in the same manner as if the demandant had at the time of

commencing the action made an actual entry on the demanded jiremises,

and had been immediately ousted by the tenant ; so that on a trial upon
the general issue, if the demandant proves that he is entitled to such

estate in the premises as is set forth in the declaration, and that he had
a right of entry on the day when the action was commenced, he shall

recover the premises, unless the tenant proves a better title in himself

Sect. 8. The law and practice relating to the pleadings and evidence

in the action or writ of entry on disseisin, as now recognized and estab-

lished, shall continue in force, except so far as they are altered by the

provisions of this chapter, and chapter one hundred and twenty-nine.

Sect. 9. Any two or more ])ersons claiming the same premises as

joint tenants, tenants in common, or coparceners, may join in a suit for

the recovery thereof, or any one may sue alone for his share.

Sect. 10. The demandant may recover any specific part of the prem-
ises or any undivided portion thereof to which he proves a sufficient

title, though such part or portion is less than is demanded in the writ.

Sect. 11. Upon the death of either demandant or tenant, the action

may proceed by or against the survivors and the heirs or devisees of the
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deceased party, in the manner prescribed in chapter one hundred and tion may pro-

twentj^-seven.
_ _

irs.fo%§i2.
Sect. 12. Non-tenure, disclaimer, several tenancy, and sole tenancy, I'lcadings.

may be pleaded in abatement or given in evidence under the general
J^bo, 073

^^/^"

issue, but the party shall be allowed such costs only as accrue after the ^ n-'h. 10, -h2.

filino- of the plea. 13 Mass. 4:59. 12 Met. 154. 7Cush. 502. 4 Gray, 55. H Mass. 23'J.

Sect. 13. If the demandant recovers judgment in a writ of entry, he Damages may

shall be entitled to recover in the same action damages for the rents and ^^Zl^^^tkm.
'"^

profits of the premises, from the time when his title accrued, subject to ^i- ^- i^^i-ji-i.

the limitations hereinafter contained; and he shall also recover damages o Cush.''26V.

for any destruction or waste of the buildings or other property, for "* CJray, 57.

which the tenant is by law chargeable.

Sect. 14. If an issue of fact is found for the demandant, the jury shall may be as-

at the same time assess his damages, unless it is otherwise ordered by Jury^ unless" &c.

the court as hereinafte'r provided. i^- '"J- ^^h § is.

Sect. 15. The rents and profits for which the tenant is liable shall Kents and prof-

be the clear annual value of the premises for the time during which he es^timated"
^^

"was in possession thereof, after deducting all lawful taxes and assess- k. s. 101, § ig.

meats on the premises that have been paid by him, and all the necessary oCushr2u'9.

and ordinary expenses of cultivating the land, or of otherwise collecting

the rents, profits, or income, of the premises.

Sect. 16. In estimating the rents and profits, the value of the use by useofimprove-

the tenant of any improvements, whether made by himself or those "luded."^"*
'°

under whom he claims, shall not be computed nor allowed to the K- s. 101, § 17.

demandant. 4Cowen,io8. 6Cusii.2oi). 12 Mass. 314.

Sect. 17. The tenant shall not be liable for the rents and profits for Limitation.

a longer term than six years, nor for any waste or otlier damage com- g cush^l/ol.
"

mitted before that time, unless when the rents and profits are allowed See § 28.

by way of set-off to his claim for improvements, as hereinafter provided.

Sect. 18. If the demanded premises have been actually held and Tenants for six

possessed by the tenant in the action, and by those under whom he f^ improve-'^

claims, for six years next before the commencement of the action, he mcnts.

shall, if judgment is against him, be entitled to compensation in the 12" Mass. sly.

*

manner hereinafter provided for the value of any buildings or improve-
]^ HlH' it]'

ments made or erected on the premises by himself, or by any person 5 Pick. ho.
'

under whom he claims. '' ^^^^' ^^^^

Sect. 19. The tenant shall also be entitled to the like compensation so when for

•although the premises have not been so held six years, if he holds them yca^rs'if under
under a title which he had reason to beUeve good. 2 Gains, 105. 7 Met. 310. ^'*'^-

Mass. 303. 10 Gush. 451. ^- ''• 1°^' § ~^-

Sect. 20. When the tenant in the action claims allowance for such Proceedings for

improvements, he shall enter on the record a suggestion of his claim, aiYow-anl-.^"''^

with a request that the A'alue of the improvements may be ascertained ^.s. loi, §21.

and allowed to him, if judgment is rendered for the demandant.
Sect. 21. The suggestion shall be entered at the same tenn with the when sugges.

plea, if any, unless the court for sufiicient reason allows it to be made K?s.™oir§'22.
afterwards; and if judgment is rendered for the demandant without a
plea, the suggestion shall be entered at such stage of the proceedings
as the court prescribes or allows.

Sect. 22. If any issue of fact is tried in the case and found for the Amount may be

demandant, the jury shall at the same time ascertain and determine the j'uryo^l^the trial!

sum to be allowed to the tenant for such improvements, unless it appears «r afterwards,

to tlie court, on the motion of either party, that it would be more con- 24'."' ^ ^'^^~ '

venient to postpone the assessment of the sums due to the demandant
for the rents and profits or other damages, or to the tenant for improve-
ments, until after the trial of the title and a verdict thereon ; in which
case the court may make an order for that purpose, at any time before
tlie verdict on the title is recorded.

Sect. 23. If the assessment of the sums due to either party is so How to be as-
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sessed upon de-
fault, &c.
K. S. 101, §25.

Damag'e may be
assessed by ar-

bitrators, &c.
K. S. 101, §2(5.

Allovvanoe for
improvements,
how limited.
K. S. 101, § 27.

Improvements
and damay;es to
be set off.

"

K. S. 101, §28.

Demandant,
when to pay for
improvements,
&c.
E. S. 101, § 29.

Further provis-
ions as to set-

off.

E. S. 101, § 30.

Demandant's
remedy against
other trespass-

E. "s. 101, § 31.

6 Cush. 208.

Value of prem-
ises without im-
provements
may be ascer-
tained, &c.
R. S. 101, § 32.

IIow to be esti-

mated and as-
sessed.
E. S. 101, § 33.

Demandant
may relinquish
his estate, &c.
R. S. 101, §§34,
35.

Time may be .al-

lowed for mak-
ing the election.

E. S. 101, § 35.

Tenant to hold
estate upon pay-
ing value as-

sessed.
R. S. 101, §37.

To be paid in

postponed, or if there is no issue of fact tried in the cause, and judgment
is to be rendered for the demandant, said sums sliall be assessed by the
court, unless either party moves to have them assessed by a jury, or

unless the court thinks proper to have them so assessed, in which cases

a jury shall be empanelled for that purpose.

Sect. 24. The sums due for rents and profits, or other damages, and
for iinprovements, may in all cases be assessed by arbitrators or assessors

appointed by the court with the consent of the parties.

Sect, 25. The sum to be allowed for improvements shall never
exceed the amount actually expended by the tenant and those under
whom he claims, nor shall it exceed the amount to which the value of

the premises is actually increased thereby at the time of the assessment.

Sect, 26. When any sum is allowed to the tenant for improvements,
it shall be set otf against the sum found due from him for rents and
profits and other damages ; and if there is a balance due from him, the

demandant shall have judgment and execution therefor, as well as for

his seisin of the demanded premises.

Sect, 27. If there is any sum due to the tenant for improvements
after deducting the rents and profits and other damages for which he
may be found chargeable, the demandant shall before taking out his

execution for seisin of the premises, pay the same to the tenant, or to

the clerk of the court for his use ; and the demandant shall not be
entitled to recover, against the tenant or person claiming under him, any
rents and profits that accrue after the judgment and before he has paid
the sum so due.

Sect. 28. If the sum found due to the tenant for improvements
exceeds the sum due from him for the rents and profits accrued within

the six years, he shall be chargeable with the rents and profits accrued
before that time, so fiir as may be necessary to balance his claim for

improvements ; but in such case he shall not be liable to repay any excess

of the rents and profits beyond the value of the improvements.
Sect, 29. Nothing contained in this chapter shall prevent the de-

mandant from maintaining an action of trespass for mesne profits, or

for damage done to the premises, against any person, except the tenant

in the writ of entry, who may have had possession of the premises or

may be otherwise liable to such action.

Sect, 30. When the tenant in the action claims allowance for im-

provements as before provided, the demandant may, by a like entry on
the record, require that the value of his estate in the demanded prem-
ises without the improvements be ascertained and determined.

Sect. 31. The value of the premises in such case shall be estimated

as it would have been at the time of the inquiry if no such buildings

or improvements had been made or erected on the premises by the ten-

ant or by any person under Avhom he claims ; and this sum shall be as-

certained and determined, either by the court or jury, or by arbitrators

or assessors, in the same manner as is provided for assessing the sums
due for rents and profits, and for improvements.

Sect. 32, The demandant in such case, if judgment is rendered for

him, may at any time during the same term by himself or his attorney

enter on the record his election to relinquish his estate in the jiremises

to the tenant, at the price or value thereof so ascertained and determined.

Sect, 33, If he requires further time to make his election, the court

may, on his motion, suspend the entry of the judgment and continue

the cause, but without further costs for him.

Sect, 34. If he relinquishes the premises as before provided, the ten-

ant shall thenceforth hold all the estate that the demandant had therein

at the commencement of the action : provided^ he pays therefor the es-

timated price or value thereof, in the manner folloAving,

Sect. 35. The price shall be paid in three equal instalments, with
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intei'cst annually ; the first instalment to be paid on or before the expi- three annual ia-

ration of one year from the time when the demandant's election to re- Rf s"'ioi^§ ss.

linquish the premises is entered on the record, the second, on or before

the expiration of two years from the time before mentioned, and the

third, on or before the expiration of three years from the same time.

Sect. 36. The sums shall be paid to the demandant or to the clerk Upon failure to

of the court for his use, and if the tenant fails to make either of the i)ay- eufih«rto"hir*

ments within the times before limited therefor, respectively, the demand- writ of seisin,

ant sliall be entitled fortliwith to take out liis writ of seisin on the judg- '
'

ment recovered by him, and shall take and hold the premises without
allowance for any improvements made thereon.

Sect. 37. The expiration of a year after the judgment shall not pre- Execution may

vent the issuing of the execution or wi-it of seisin in the case mentioned ^^J y«ir' when
in the precedinsi: section, but it may be taken out at any time within &c.

three months after such default of payment on the part of the tenant. ' ' '
*

Sect. 38, If the tenant or his heirs or assigns after the premises are Remedy for ten-

so relinquished to him are evicted thereof by force of any better title
glJbgequeyt"^''

than that of the orio;inal demandant, the person so evicted may recover eviction.

from his demandant or his executors, administrators, heirs, or devisees, "^^ " '*

as the case may be, the amount so jiaid for the premises, as so much
money had and received by such demandant in his lifetime for the vise

of the plaintiff, with lawful interest from the time of such payment.
Sect. 39, If the tenant or person holding under him, when implead- ifhehasgiv-

ed in such second action for the recovery of the premises, gives notice '^ ^^ml tii.

thereof to the person so liable to refund the purchase money, and per-

mits him to defend the action, the judgment, if rendered against the

tenant in the action, shall be conclusive as to his right to recover the

amount so paid for the premises.

Sect, 40, If the person impleaded does not give such notice to the if notice not

other party and permit him to defend the suit, the latter shall be per-
ft'^g^iQi ^43

mitted in the suit afterwards brought against him for the price paid for

the premises, to deny the title upon which the second recovery was had
;

and the party so evicted shall not recover said price unless he proves
that he was evicted by force of a better title than that of the original

.demandant.
Sect, 41, If, after judgment is rendered for the demandant in a writ Onthe death or

of entry, either party dies before the writ of seisin is executed, or before
ter jud&ment'**^

the case is otherwise settled according to the foregoing provisions, any money"may be

money payable by the tenant may be paid by him or his executors or i^ s'. toi, § 44,

administrators, or by any person entitled to the estate under him, to the

demandant or his executors or administrators, in like manner and with
the like effect as if both parties were living ; and any money payable by
the demandant may be paid by him, his executors, administrators, or any
person entitled to the estate under him, to the tenant or his executors
or administrators, in like manner and with the like effect as if both par-

ties were living.

Sect. 42, When the writ of seisin is issued in such case, it shall be Writ of seisin,

in the name of the original demandant against the original tenant, al-
J" issunu'^uch

though either or both of them are dead ; and when executed, it shall case.

inure to the benefit of the demandant or whoever is entitled to the prem- ^^' ^°^' ^^^'

ises under him, in like manner as if it had been executed on the day
when the judgment was rendered.

Sect. 43, If the demandant in a writ of entiy claims an estate for life Upon a recov-

only in the premises, and if he pays any sum alloAved to the tenant for ^r nie^rev"*-
improvements, he or his executors or administrators at the determina- Bioner,'&c., to

tion of his estate shall be entitled to receive of the remainder-man or k.s!ioT, §46.

reversioner the value of the improvements, as they then exist; and shall

have a lien on the premises in like manner as if they had been mort-
gaged for the payment, and may keep possession until the sum is paid.
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Amount, how
ascertained.
U.S. 101, §47.

Same subject.

K. S. 101, §48.

Limitation.
R. S. 101, § 49.

This chapter
not to apply to
a mortgagee.
R. S. 101, §50.

Certain real ac-

tions abolislied.

Saving for mi-
nors and others.
R. S. 101, §§ 51,

52.

Party in posses-
sion claiming
freehold, <tc.,

may petition S.

J. C. to compel
claimant to try
title.

1852, 312, § 52.

12 Cush. 185.

1 Gray, 410.

4 Gray, 82.

Proceedings on
Bueli petition.
1S52, :r.2, §53.
1 Gray, 416.

Sect. 44. If the amount so due from the remainder-man or rever-

sioner is not agreed on by the parties, it may be ascertained and deter-

mined as is provided for the redemption of a mortgage upon a suit

in equity, to be brought by the remainder-man or reversioner as mort-
gagor; and the like proceedings shall be had as are prescribed in that

case for ascertaining the sum due for redemption of the premises, and
for the recovery thereof by the remainder-man or reversioner.

Sect. 45. The remainder-man or reversioner, or those claiming under
him, shall not in such case be limited to the three years prescribed for

the I'edemption of a mortgage ; but they shall not in any case be en-

titled to recover from the adverse party any balance in money, although
the rents and profits of the premises which accrued after the determina-

tion of the estate for life exceed the amount due for the improvements.
Sect. 46. Such remainder-man or reversioner and those claiming

under him shall be considered as disseised at the time of the determina-

tion of the life estate, so far as to bar their suit in equity, and all other

remedy by action or by entry, for the recovery of the premises after the

expiration of the time prescribed for the limitation of the right of entry

and of action in cases of disseisin.

Sect. 47. Nothing contained in this chapter concerning the rents

and profits to be recovered in a writ of entry, or the allowance for im-
provements made on the demanded premises, or concerning the esti-

mated value of the premises without the improvements, shall extend or

apply to an action brought by a mortgagee, his heirs or assigns, against

a mortgagor or his heirs or assigns, for the recovery of the mortgaged
premises.

and of fonnedon, and all writs of entry

in this chapter, are abolished : provided.,

thirty-first day of December in the year
and thirty-nine was entitled to maintain

any of said actions, and was then within the age of twenty-one years,

a married woman, insane, imprisoned, or without the limits of the
United States, may bring such action at any time within five years

after the disability shall cease, or after the death of the pei-son so dis-

abled ; but no such action shall be maintained after it would have been
barred by the statutes of limitation in force at and immediately before

the time when the Revised Statutes took eflfect.

Sect. 49. Any person in possession of real property claiming an
estate of freehold or an unexpired tenn of not less than ten years, may
file a petition in the supreme judicial court setting forth his estate whether
of inheritance, for life, or years, describing the j^remises, averring that he
is credibly informed and believes that the respondent makes some claim

adverse to the estate of the petitioner, and praying that he may be sum-
moned to show cause Avhy he should not bring an action to try the

alleged title. Thereupon the court shall order notice to be given to

the respondent, and upon return of the order of notice, duly executed,

if the respondent so summoned makes default, or, having appeared, dis-

obeys the lawful order of the court to bring an action and try the title,

the court shall enter a decree, that he be forever debarred and estopped

from having or claiming any right or title adverse to the petitioner, to

the premises described. If the petitioner prefers, such a petition may
be inserted like a declaration in a writ, and served by copy like a writ

of original summons.
Sect. 50. If the respondent appears and disclaims all right and title

adverse to the petitioner, he shall recover his costs. If he claims title,

he shall by answer show cause why he should not be required to bring

an action and try such title ; and the court shall make such decree

respecting the bringing and prosecuting of such action as may seem
equitable and just.

Sect, 48. Writs of right

except that which is allowed
that any person Avho on the
one thousand eicrht hundred
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CHAPTER 135.

OF THE WEIT OF DOWER.

Section
1. Dower may be recovered by action.

2. must be previously demanded.

3. Wliat a sufficient demand.
4. Damages.
5. Action against tenant of freehold. Dam-

aares.

Section
6. Damages against prior tenant, in case, &c.

7. Writ of seisin, how executed.

8. wlien tenement cannot be divided.

9. Dower in certain cases of divorce.

10. General provisions.

what a suffi-

cient demand.
1855, 438, § 1.

Section 1. When a woman is entitled to dower and it is not set Dower, how re-

out to her by the heir or other tenant of the freehold to her satisfaction ^ ^|''^o' s 5
according to the true intendment of law, nor assigned to her by the R. s. 102, § i.

probate court, she may recover the same by a writ of dower in the
j pick^iso^^'ai?.

manner hereinafter provided. 6 Gray, .314. See ch. 90, § 6. 5 Met. 277!

Sect. 2. She shall demand her dower of the person seised of the must be pre-

freehold at the time of making the demand, and shall not commence
^Ij'jl^g^

^°'

her action therefor before the expiration of one month, nor after the R. s. 102, § 2.

expiration of one year, fi'om such demand ; but this shall not preclude ^^ ^^^*' ^^^'

her from making a new demand and commencing an action thereon.

Sect. 3. A demand of dower in writing, signed by the widow or by
her agent or attorney, containing a general description of the premises
in which the dower is claimed, and given to the tenant of the freehold

or left at his last and usual place of abode, shall be a sufficient demand
of dower.

Sect. 4. If the demandant recovers judgment for her dower, she Damages,

shall in the same suit recover damages for its detention, ^- ^- ^^'^' § ^

Sect. 5. The action shall be brought against the tenant of the fi-ee- Action against

hold at the time when it is commenced ; but if the demand was not If°.''.'^*i"! ^^^l'

made on him, he shall be liable for damages only for the time during r. h. 102, § i.

which he held the premises.
Je HHl] jf/

Sect. 6. In such case if the demandant recovers her dower and Damages

damatjes in the writ of dower, she may afterwards maintain an action !?"'!* P"°'"„
n ^ • 1 • ntr^^1l^1 ^ i -i

tenant, lu case,

01 tort against the prior tenant 01 the treeliold 01 whom her demand was &c.

made, for the rents and profits for the time during which he held the i852,'3i2'.

25remises after the demand.
Sect. 7. If the demandant recovers her dower, a writ of seisin shall Writ of seisin,

be issued, re quiring the officer to cause it to be set out by three disin- j^"^ '^kt^'s'e*^'

terested persons appointed by the court; and they shall be sworn be- i848,3i7.'

fore a justice of the peace or the officer who serves the writ, to set out
the same equally and impartially, and as conveniently as may be, ac-

cording to their best skill and judgment. Said persons may also be
authorized, by agreement of parties, to assess the damages for detention
of dower.

Sect. 8. When the estate consists of a mill or other tenement which
cannot be divided without damage to the whole, the dower may be as-

signed of the rents, issues, or profits, to be had and received by the R. s. 102, §7

demandant as tenant in common with the other owners. i3Hck.237.
Sect. 9. A woman divorced from her husband for the cause of Dower in cer-

adultery committed by him, or on account of his being sentenced to ^'^'"^ ^''^^'^^ ^^ ^
confinement to hard labor, may recover her dower in the manner jDro- K. s. 102, §8.

vided in this chapter against whoever is the tenant of the freehold.

Sect. 10. Tlie provisions contained in chapter ninety as to the lands General provis-

out of which dower may be claimed, the manner in Avhich it may be *^^"^- ^^^ „g
barred, and the liability of the tenant for waste, shall be applied and
enforced when dower is demanded or recovered by force of this chapter.

59 88

when vene-
ment cannot be
divided.

,1
134.
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CHAPTER 136.

OF THE PARTITION OF LANDS.

in courts of common law.
Section

1. Partition, how made.

2. upon petition by one or more.

3. by one who has an estate in possession.

4. by a tenant for years, in what cases.

5. Duration of the partition.

6. Substance of the petition for partition.

7. Petition to be indorsed.

8. Filing- and notice thereof.

9. Notice, how to be served.

10. to persons absent or unknown.
11. Proceeding's in such case.

12. Defects in service, how supplied.

13. Time allowed for absent parties.

14. Removal of petitions to S. J. C.

15. Guardian for infant, &c.

16. Pleadings.

17. Replication by petitioner, &c.

18. Proceedings thereon.

19. Costs of trial of an issue.

20. Interlocutory judgment.
21. Commissioners to make partition.

22. to be sworn.

23. to give notice to all parties.

24. Acts of majority valid.

25. If several petitioners.

26. When money may be awarded to equalize

partition.

27. Liability of occupant to co-tenants in such
case.

28. Remedy of co-tenants for trespass by stran-

ger.

29. Return of commissioners, and judgment.
30. Appeal on petition for partition.

31. on writ of partition.

32. Final judgment.

33. Absent part owner may apply for a new
partition.

34. Now partition, how to be made.
35. Case of a stranger claiming in severalty.

36. 37. claiming one of the shares, &c.

38, 39. of two respondents claiming the same
share.

40. Stranger claiming an additional share may
sue.

41. Case of a share left for part owner who is

dead.

42. of a party evicted of his share.

43. Mortgagee, &c., bound by partition.

44. Costs, by whom paid.

45. When petitioner may recover costs.

Section
46. Defendant, &c., entitled to betterments, &c.

47. Petitioner to pay for betterments before

judgment.

IN THE PROBATE COURT.

48. Partition by probate court.

49. Commissioners appointed, sworn, &c.

50. Partition of lauds in different counties.

51. Proceedings in probate court.

52. Agents to act for absent heirs, &c.

53. Guardian for minor, &c.

54. Partition to be made of the whole, &c.

55. Share assigned to each owner, unless, &c.

56. When money may be awarded to equalize

partition.

57. Preference of males, <Src.

58. Whole or part set off to one party, and"

money paid.

59. Costs to be paid by all parties.

60. No partition in probate court when shares

are disputable.

61. Estate of deceased to be severed.

62. Notice to be given to co-tenants.

63. If absent, proceedings to be stayed.

64. On whom partition is binding.

65. On whom it is not conclusive.

ADVANCEMENTS.

66. Questions ofadvancement,how determined.

GENER.\L PROVISIONS.

67. Leases not to prevent or invalidate parti-

tions.

68. Party being guardian, &c., of co-tenant, not
to prevent, &c.

69. Case of remainders, &c., to persons not in

being at time of application for partition.

70. Jurisdiction of the courts.

71. Money awarded to be paid before partition

established.

72. Improvements after partition, compensa-
tion for.

73. party holding under partition entitled to.

74. Return may be set aside.

75. Returns of partitions, &c., to remain in

office of clerk, &c.

76. Registries heretofore made, to be valid.

DIVISION OF WATER RIGHTS.

77. Division of water rights.

78. of water of natural stream.

Partition, how
made.
R. S. 103, § 1.

7 l\Iass. 475.

14 Mass. 434.

5 Mot. 1.

10 Met. 419.

upon petition

by one or more.
R. S. 103, § 2.

1842, 14, § 1.

1859, 196.

7 Mass. 503.

13 Met. 465.

EST COURTS OF COMMON" LAW.

Section 1, Persons holding lands as joint tenants, coparceners, or

tenants in common, may be compelled to divide the same, either by
writ of partition at the common law or in the manner provided in this

chapter.
13 Met. 462, 465. 6 Cush. 472. 12 Cush. 170. 3 Gray, 111.

Sect. 2. One or more of the persons so holding lands may apply by
petition to the superior court, or supreme judicial court, held within

or for the county in which the lands lie, for a partition of the same

;

and said courts may cause partition to be made, and the share or shares

of the petitioners to be set off and assigned; and the residue of the
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premises shall remain for the person or persons entitled tliereto, and if <; Cush. 472.

more than one person is so entitled, subject to a future partition. ^ ^''"^'' ^^^"

Sect. 3. Such petition, except as provided in section sixty-seven, Petition by one

may be maintained by any person who has an estate in possession, but
ttil!e°iu'poTge*8-

not by one who has only a remainder or reversion. i853, 410, § 1. 5 Met. 6. sion.

Sect. 4. No tenant for a term of years, unless at least twenty years ' ' / .'

„ . -iiii •"•i •• • by a tenant
thereof remain unexpired, shall maintain such petition against a tenant for years, in

of the freehold ; but when two or more persons hold jointly or in common Yj^^. wITh-
as tenants for a term of years, either of them may have his share setoff isMass.'iss.

and divided from the others.

Sect. 5. Such partition between tenants for years shall continue in Duration of the

force only so long as their estates endure, and shall not affect the prem- W""a H?,o- «
«•-•', ~

, -iTiT • K. is. 106, SO.
ises when they revert to the respective landlords or reversioners.

Sect. 6. The petition shall set forth the rights and titles, so far as Substance of

known to the petitioner, of all persons interested in the premises who u^i.^m^^'e,
would be bound by the partition, whether they have an estate of in-

heritance, for life or years, in possession, remainder, or reversion, and
whether vested or contingent ; and if the petitioner holds an estate for

life or years, the person entitled to the remainder or reversion shall be

considered one of the persons so interested, and entitled to notice.

Sect. 7. Every petition for partition filed originally either in the Petition to be

supreme judicial court, or superior court, shall be indorsed in the same
R.^s!^^ia% § 73.

manner as is prescribed with respect to original writs, and all regula- i^ss, 449.'

tions concerning the indorsement of original writs shall apply in like cif. 129, §§29-33!

manner to the indorsement of such petitions.

Sect. 8. The petition may be filed in vacation or term time in the Filing and no-

office of the clerk of the court in which the suit is brought ; and a sum- k?V ue Y?.
mons to appear and answer thereto shall be signed by the clerk, and
served upon each of the parties named in the petition as interested in

the premises, if found in this state, by delivering to him or leaving at

the place of his abode a copy of the petition and of the summons, at-

tested by the clerk or officer who serves the process, fourteen days at

least before the sitting of the com't to which he intends to present the

same.
Sect. 9. The petitioner may fourteen days at least before the sitting Notice, how to

of the court to which he intends to present his petition, without filing 1^, sTio3,'§ s.

the same in the clerk's office, cause the parties interested to be served

with a copy thereof attested by the officer, by delivering or leaving the

same in the manner aforesaid fourteen days at least before the sitting of

the court to which he intends to present it.

Sect. 10. If any of the persons so named are absent from the state, to persons

or if there are any persons interested in the premises who would be known."'""
bound by the partition and whose names are unknown to the petitioner, R- S. 103, §9.

the court shall order notice to be given to all such persons by a publica-

tion of the petition or substance thereof, Avith the order of the court

thereon, in one or more newspa]:)ers, to be designated in the order, or by
delivering to any absent party who is known an attested copy of the

petition and order, or in such other manner as the court considers most
proper and effectual.

Sect. 11. The petition in the case last mentioned may be presented Proceedings in

to the court when sitting in any county, without being previously filed
R.''s.To3t§ 10.

in the clerk's office ; but the cause shall be heard and determined by the * Mass. 122.

court when held within or for the county in which the lands lie, and the
summons or notice shall be made returnable to that court.

Sect. 12. If any person entitled to notice fiiils to appear, and if the Defects in ser

service of the summons, or other notice to him, appears to the court to
pj^e)i.'"^"

'*"^"

be in any way defective or insufficient, the court may order such further n. s. 103, § 11.

notice as it may deem proper.

Sect. 13. If in any stisge of the proceedings it a^ipears to the court Time allowed



700 PARTITION OF LANDS— IN COMxAlON LAW COURTS. [ChAP. 136.

for absent par-

tics.

K. S. 103, § 12.

Removal of pe-
titioustoS. J.C
1812, H, § 1.

1S59, 190.

Guardian for in-

fant, &c.
K. S. 103, § 13.

Pleadings.
R. S. 103, § 14,

1852, 312.

that any person interested, whether named in the petition or not, is out
of the state, and has not had opportunity to appear and answer to the

suit, it sliall be continued from term to term until he has had time to

appear and answer thereto.

Sect. 14. When commenced in the superior court, any respondent
may at the first term of his appearance remove such petition to the

supreme judicial court, by making affidavit substantially as required for

the removal of actions at law.

Sect. 15. The court may assign a guardian for any infant or insane

person interested in the premises, in the same manner as a guardian is

admitted for an infant defendant in actions at the common law.

Sect. 16. Any person interested in the premises may appear and
answer to the petition, and may plead or answer, either separately or

jointly with any other respondents, any matter tending to show that the

petitioner ought not to have partition as prayed for, either in whole or

in part ; and the further pleadings shall be conducted as in actions at

the common law.

Sect. 17. If a person not named in the petition appears and pleads

or answers, the petitioner may reply that such person has no estate or

interest in the lands, and may pray judgment, if he shall be admitted

to object ; and the petitioner may in the same replication answer to

such plea any other matter as he might have done if he had not dis-

puted the respondent's right to appear.

Sect. 18. If upon such replication it appears that the respondent

has no estate or interest in the lands, the matter of his plea or objection

to the partition shall be no further inquired of.

Costs of trial of Sect. 19. If upon the trial of an issue it appears that the petitioner

u s^ 103 5 17 ^^ entitled to have partition as prayed for, he shall recover his costs of
" " ' such trial against the party who objected thereto, and shall have execu-

tion therefor. If such issue is found or decided against him, in whole

or in part, the adverse party shall recover agamst him the costs of the

trial, and shall have execution therefor; but judgment may notwith-

standing be rendered for the petitioner to have partition, and to have

assigned to him such part of the premises if any as he appears to be

entitled to.

Sect. 20. If it appears that the petitioner is entitled to have parti-

tion, whether for the share or proportion claimed in his petition or any

less share, the court shall award the interlocutory judgment, that parti-

tion be made.
Sect. 21. "When partition is to be made, the court shall appoint

three or five disinterested persons as commissioners to make the par-

tition, and set off to the petitioner the share or shares belonging to

him, which shall be expressed in the warrant.

Sect. 22. The commissioners, before proceeding to the execution

of their duties, shall be sworn faithfully and impartially to execute the

same, a certificate of which oath shall be made on the warrant by the

person who administers it.

Sect. 23. The commissioners shall give sufficient notice of the time

and place appointed for making the partition, to all persons interested

therein who are known and within the state, that they may be present

at the making thereof

Sect. 24.
" All the commissionei-s shall meet for the performance of

any of their duties, but the acts of a majority shall be valid.

Sect. 25. If there are several petitioners, they may at their election

have their shares set ofi" together or in severalty.

Sect. 26. When the premises consist of a mill or other tenement

which cannot be divided without damage to the owners, or when any
may he awarciea ._ „ , . . • o ^ i ^^ •^^ ^ 5 i

to cquaUze piu- spccific part of the estate is of greater value than either party s share
tition,

g^jj^ cannot be divided without damage to the owners, tlie whole estate,

Replication by
petitioner, &c.
R. S. 103, § 15.

5 N. H. R. 216.

2 Mass. 473.

9 Pick. 66.

Proceedings
thereon.
R. S. 103, § 16,

4 Pick. 216.

19 Pick. 539,

Interlocutory
jud^'meut.
R. S. 103, § 18.

I Greenl. 369.

6 Greenl. 458.

3 Mass. 299.

II Cush. 169.

Commissioners
to make parti-
tion.

R. S. 103, § 20.

11 Cush. 108.

to be sworn.
R. S. 103, § 22.

3 Mass. 299.

to give notice
to all parties.

R. S. 103, §23.

Acts of majori-
ty valid.

R. S. 103, § 24.

4 N. H. K. 53.

If several peti-

tioners.

R. S. 103, § 21.

When money
may be awarded
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or the part thereof so incapable of division, may be set off to any one of R. s. 10.3, §§25,

the parties who will accept it, he paying to any one or more of the 5*"^. h. r. 134.

others such sums of money as the commissioners award to make the i'^P*';^- 2<{?-

.. . ^ , 1 -^ ^1 • • -4.1 1 13 Pick. 237.
partition just and equal ; or tlie commissioners may assign the exclu-

sive occupancy and enjoyment of the whole, or the part, to each of the

parties alternately for certain specified times, in proportion to their

respective interests.

Sect. 27. When the whole or any specific part of the premises is Liability of oc-

thus assigned, the person entitled for the time being to the exclusive
tcuantVki*6uch

occupancy shall be liable to his co-tenants for any injury to the prem- case,

ises occasioned by his misconduct, as a tenant for years under a com- i852,'3i2.'
'*

mon lease without express covenants would be liable to his landlord
;

and the other tenants in common may have their remedy therefor

against him by an action of tort, jointly or severally, at their election.

Sect. 28. While an estate is in the exclusive occupapcy of a co- Remedy of co-

tenant under such an assignment, he shall be entitled to the same
p^^s^by stran-**

remedy against whoever trespasses upon or otherwise injures the prem- ger.

ises, as if he held the same under a lease for the term for which they ^" ^^^' ^ ^^\

were so assigned to him ; and he and all the other tenants in common
shall be entitled to recover such other and further damages as they

have sustained by the same trespass or injury, in like manner as if the

premises had been leased by them. Joint damages recovered by such

tenants in common by force of this or the preceding section, shall be
apportioned and divided among them according to their respective

rights, by the court in which the judgment is recovered.

Sect. 29. The commissioners shall make a return of their doings Return of com-

under their hands, together with their warrant. If their report is jJJdc^njentf'
^^

confinned, judgment shall be rendered that the partition be firm and k. §.103, §29.

effectual forever.

Sect. 30. Any party aggrieved by any judgment rendered in the Appeal on peti-

superior court under section twenty, or upon a report of commissioners tJon/*''^

^^'^^^

under this chapter, may appeal therefrom in any matter of law ap- R- s. 103, §§ 19,

parent upon the record, to the supreme judicial court; but upon an i84o, 87, §§ 4, 5.

appeal from the judgment upon the report of commissioners, the inter- jLa^'^ug
^^^'

locutory judgment awarding that j^artition be made shall not be draAvn

in question.

Sect. 31. The regulations herein prescribed as to appeals from the on writofpar-

first and second judgment on a petition for partition, shall be enforced k*/s° 103, § 32.

in like manner, in a writ of partition.

Sect. 32. The final judgment shall, except as hereinafter provided, rinaijudgment.

be conclusive as to the rights of property and possession of parties and
^iyfa'g8!'4'7l.'^^'

privies to the judgment, including all persons who might by law have i3 Mass. 213.

appeared and answered. 5 Met. 340. 8 Met. 599.

Sect. 33. If any person who was a part owner with the petitioner. Absent part

and for whom a share is left upon the partition, is out of the state pi^'for'^new^

when the summons or notice to him is served, and does not return in partition,

time to appear and answer, he may, within three years after the final 35'.
'

'
^s

'

judgment, apply to the same court for a new partition ; and if, upon a

hearing of all parties interested, it appears that the share left for the

ai)plicant was less than he was entitled to, or that the part left for him
was not at the time equal in value to his share of the premises, the
court may order a new partition, which shall be made in the manner
before provided.

Sect. 34. In such new partition the commissioners shall not be re- New partition,

quired to make a new division of the whole premises, but may take
k'^^s.^^i^'s'; po!^*

from any one share or shares and add to any other or others so much as

is necessary to make the partition just and equal, estimating the whole
as in the state in which it was when first divided ; or if an equal parti-

tion cannot be made without inconvenience to the owners, the com-
59*



702 PARTITION OF LANDS— IN COMMON LAW COURTS, [ChAP. 136.

Case ofstranger
claiming' in sev-
eralty.

R. S. 103, § 38.

2 Mass. 4(12.

5 Met. 340.

8 Met. S'jy.

of stranger
claiming one of
the shares, &e.
K. S. 103, § .39.

8 Met. 599.

Bame subject.

R. S. 103, § 40.

of two re-

spondents
claiming the
same share.

R. S. 103, §41.

same subject.

R. S. 103, § 42.

of stranger
claiming an ad-
ditional share.

R. S. 103, §§ 43,

44.

22 Pick. 310.

of a share left

for part owner,
who is dead.
R. S. 103, § 45.

of a party
evicted of his
share.
R. S. 103, § 46.

Mortofagee, &c.,
bound by parti-

tion.

R. S. 103, § 47.

missioners may award money to be paid by one party to another as

before provided, to equalize the shares.

Sect. 35. If any person who has not appeared and answered to the

petition claims to hold in severalty any part of the premises, he shall

not be concluded by the judgment, but may bring his action for the

land claimed by him, against any or all of the petitioners or respond-

ents, or of the persons holding under them, within the time in which

he might have brought it if no such judgment for partition had been

rendered.

Sect. 36. When a person who has not appeared and answered

claims the share assigned to or left for any of the supposed part own-
ers in the judgment for partition, he shall be concluded by the judg-

ment, so fir as it respects the partition and the assignment of the

shares, in like manner as if he had been a party to that suit, but may
bring his action for the share claimed by him, against the person to

whom it was assigned or for whom it was left.

Sect. 37. The action shall be brought against the tenant in posses-

sion as if the demandant had originally claimed the specific piece

demanded instead of an undivided part of the land ; and it may be

brought within the time in which it might have been brought if no such

judgment for partition had been rendered.

Sect. 38. If two or more persons appear as respondents, claiming

the same share of the premises to be divided, it shall not be necessary

to decide on their respective claims, except for the purpose of detei'-

mining which shall be admitted to appear in the suit ; and if partition is

made, the share so claimed shall be left for whichever of the parties

proves to be entitled to it, in a suit to be thereafter brought between

themselves.

Sect. 39. If in such case it is decided in the suit for partition that

either of the respondents is not entitled to the share that he claims, he

shall be concluded by the judgment, so far as it respects the partition

and assignment of the shares ; but may bring an action against the

other claimant in the manner provided in the three preceding sections.

Sect. 40. If any person who has not appeared and answered claims

part of the premises as a part owner with any of those who were parties

to the suit, and if the part or share so claimed was not known, or not

allowed and left for him, in the process for partition, he shall be con-

cluded by the judgment, so far as it respects the partition, but may
bring an action for the share or proportion claimed by him, against each

of the persons holding any part of the premises under the judgment for

pai'tition, and if he prevails, shall recover against each the same pro-

portion or share of the part held by him, that he was entitled to claim

out of the whole premises before the partition.

Sect. 41. If after partition it appears that any person for whom a

share was left or assigned, had died before the partition, his heir or dev-

isee shall not, by reason of his having been a party to the suit, be barred

from claiming the share that belonged to him ; but shall have the same
rights and remedies as if he had not been such party, and had not had
notice of the pendency thereof.

Sect. 42. If a person to or for whom any share has been so assigned

or left, is evicted by a person who at the time of the partition had a

title older and better than the title of those who were parties to the

suit, the person so evicted may have a new partition of the residue, as

if partition had not been made.
Sect. 43. A person having a mortgage, attachment, or other lien,

on the share of a part owner, shall be concluded by the judgment, so

fir as it respects the partition and the assignment of the shares ; but his

lien shall remain in full force upon the part assigned to or left for such

part owner.
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Sect. 44. The expenses and charges of the commissioners shall be Costs, by whom
ascertained and allowed by the court; the other costs shall be taxed in

5k.'s'. 10.3 §49
the usual manner ; and the whole shall be paid by the petitioner, except
the costs of a trial of issues. When there is more than one i)etitioner

the whole costs and charges payable by them shall be paid in ]>n)|)or-

tion to the shares or interests they resi)ectively hold in the ]iremises.

Sect. 45. When a petition is opposed by any respondent therein when potition-

named, and it appears that the petitioner is entitled to have partition gpj^ji'^
recover

as prayed for, he shall recover costs against the party op] losing, from it>57, 149.

and after the filing of the plea or answer, to be taxed as in other civil

cases.

Sect. 46. If the plaintiff or petitioner recovers judgment in any writ Defondant, &c.,

or other process of partition in which it appears by the pleadings that [ermI:mts°&c^
the defendant or respondent denies the riirht and title of the plaintiff or is^oo, 278,'§ 1.

,•.• , %. i? Ai • S 1 • il 1,- 13 Met. 4fi2.
petitioner to any part 01 the premises, and claims the same as his own jo Cush. 170.

estate in fee, and it is proved that the defendant or respondent held the

same under a title which he believed to be good, he shall be entitled to

compensation for the value of any buildings or improA'ements on the

premises made or erected by himself or any other person under whom
he claims ; such value to be ascertained as provided for tenants in real

actions, by chapter one hundred and thirty-four; and in like manner he
shall be liable for the plaintiff or petitioner's share of the rents, profits,

.and other damages, mentioned in said chapter.

Sect. 47. If any sum remains due to the defendant or respondent Petitioner to

for iin]irovements, after deducting the rents, profits, or other damages, ^euts beforr'
for which he is found charo;eal)le, the plaintiff or petitioner shall not' judgment.

have judgment for partition until he pays the same to the defendant or '
' 'S

res]iondent, or for his use to the clerk of the court ; and he shall not be
entitled to any rents or profits which may accrue after verdict, and
before he makes such payment.

IN the probate court.

Sect. 48. The probate court in which the estate of any deceased Partition by

person is settled or in a course of settlement, may make partition of all
k.°s!"io3*^°§"5o!

his real estate lying within tlie state, among his heirs or devisees, and all i3 Mass. 413.

persons holding under them by conveyance or otherwise, in the manner 21 r'ick.ioi.

and under the restrictions hereinafter provided.

Sect. 49. The partition shall be made by three or five disinterested Commissionera

persons to be appointed as commissioners for that purpose by the court, sworn, '&e'.

They shall before proceeding to the execution of their duties be sworn R-S. 103, §51

faithfully and impartially to execute the same, and shall proceed therein

in the manner before prescribed with regard to commissioners ajjpoiuted

by the courts of law, except as hereinafter otherwise provided.

Sect. 50. If an estate to be divided lies in different counties, the Partition of

judge may if he thinks fit issue a separate warrant and ajipoint different enTcoinities!'''

commissioners for each county; and the partition shall be made of the R. s. 103, §52.

estate in each county in like manner as if there were no other estate.

Sect. 51. Such partition may be ordered on the petition of any of Proceeding-s in

said parties interested, after due notice to all the others to appear and
'k.°s.^io.3'|°§"63;

show cause against it. The notice shall be served fourteen days at least 7 Pick. 209.

before the time appointed for the hearing,' on the parties personally if

they can be found within the state, and if not, it shall be published once
in each week for three weeks at least before such hearing, in such news-
papers as the court shall order.

Sect. 52. After the commissioners are appointed, some disinterested Agents to act

person shall be appointed agent by the court for any heir at law or for absent heirs,

devisee absent from the state ; and he shall act for such absent heir or 1839, i64, § 1.

devisee in all things relating to the partition.
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Guardian for
miuor, &c.
K. S. 103, § 54.

Partition to be
made of the
wliole, &c.
11. S. 103, § 55.

Share assigned
to each owner,
unless, &c.
R. S. 103, § 56.

When money
may be award-
ed to equalize
partition.
K. S. 103, § 57.

7 Pick. 200.

Preference of
males, &c.
E. S. 103, § 58.

Whole or part
set off to one
party, and
money paid.
18;?8, 28.

8 Met. 305.

Costs to be
paid by all par-
tics.

R. S. 103, § 60.

No partition in
probate court
when shares are
disputable.
R. S. 103, § 61.

Estate of de-
ceased to be sev-
ered.
R. S. 103, § 64.

Notice to be
g^ven to co-ten-
ants.

R. S. 103, § 65.

If absent, pro-
ceedings to be
staved.
R. "S. 103, § 66.

Sect. 53. If it appears that any infant or insane person is interested

in the premises, and has no guardian within tlie state, the court, shnll

assign him a guardian for the suit, to appear for him and defend his

interests therein.

Sect. 54. The partition when made on the application of an heir,

shall be made of all the estate that descended from the ancestor, and
which any party interested, whether the applicant or others, requires to

have included in the partition ; and when made on the application of a

devisee, it sliall be made of all the estate held by the applicant jointly

or in common with others holding under the testator, which he or any
other devisee requires to have included. The same rule shall apply

when the ajjplication is made by any person holding under an heir or

devisee.

Sect. 55. Upon every such partition the court shall not only assign

and set off to the applicant his share in the premises, but shall cause the

residue to be divided among the parties interested, and the share of each
one to be assigned to him, unless two or more of the parties consent to

hold their shares together and undivided.

Sect. 56. When a messuage, piece of land, or other part of the

premises, is of greater value than either party's share, and cannot be
divided without great inconvenience to the owners, it may be set ofi' to

any one of the parties who will accept it, he paying to any one or more
of the others such sums of money as the commissioners award to make
the partition just and equal.

Sect. 57. In the assignment of part of the premises under the pre-

ceding section, males shall be preferred to females, and among the

children of the deceased, elder shall be preferred to younger sons.

Sect. 58. When such real estate cannot be divided without damage
to the owners, the whole or any part thereof may be set off to one or

more of the parties among whom partition is ordered to be made, he or

they paying to the other parties such sums of money as the commis-
sioners shall award.

Sect. 59. The expenses and charges incurred shall be ascertained

and allowed by the court, and paid by all the parties interested in the

partition in proportion to their respective shares or interests in the

premises. If any one neglects to pay his part, an execution therefor may
be issued against him.

Sect. 60. No partition shall be made by the probate court when the

shares or proportions of the respective parties are in dispute between
them, or appear to the judge to be uncertain, depending upon the con-

struction or effect of any devise or other conveyance, or upon other

questions that he deems proper for the consideration of a jury and a

court of common law.

Sect. 61. When any part of the real estate of the deceased lies in

common and undivided with that of another person, the probate court

may cause it to be divided and set off from the part held by such co-

tenant, before makmg partition among the heirs or others claiming

under the deceased.

Sect. 6"2. The court in such case shall order a notice of the intended
partition to be given to the co-tenant, containing a description of the

premises to be divided, with a statement of the share or proportion

claimed as belonging to the estate of the deceased, and of the time and
place appointed for hearing the case. It shall be served on the co-

tenant by delivering to him an attested copy, or by leaving such copy
at the place of his abode in this state, fourteen days at least before the

time appointed for the hearing.

Sect. 63. If it appears in any stage of the proceedings that any per-

son interested in the premises, other than the heirs and devisees of the

deceased and those claiming under them, was absent from the state
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when the notice was served, and has not returned, the probate court

shall either dismiss the application for partition, or stay all further pro-

ceedings until such absent party appears and answers thereto, or sig-

nifies in writing to the court his consent that partition be made as

proposed.

Sect. 64. The partition when finally confirmed and established shall On whom parti-

be conclusive on all the heirs and devisees of the deceased, and all K?s.'*io3"§'o8f'

persons claiming under them; on all other persons interested in the

premises who appeared and answered in the case, or assented to the

proposed partition as before provided, and on every person so interested,

on Avhom notice was served by delivering to him a copy thereof, or

by leaving it at the place of his abode at a time when he was within

the state.

Sect. 65. Such partition shall not be conclusive upon any persons onwhomitis

other than those mentioned in the preceding section. AH other persons r? s?*io3|To9.^'

may pursue their legal remedies for recovering the premises, or any
part thereof, and also for obtaining partition of the same, in like man-
ner as if the proceedings in the probate court had not been had.

advancemeistts.

Sect. 66. Questions concerning advancements of either party may Questions of ad-

be heard and determined upon a petition for jjartition, or the court detoniined.'''^^^

may suspend proceedings until that question is decided in the probate k. s. 103, §§ 62,

court in which the estate of the deceased is settled ; which court may iViHass. 200.

hear and determine all such questions, saving an appeal as in other See cii. 91, § 6.

cases to the supreme judicial court. The final decree or sentence there-

on shall be binding on all parties interested, whether the j^artition is

made by the probate court or in the courts of common law.

GENERAL PROVISIONS.

Sect. 67. Partitions may be made under this chapter notwithstand- Leases not to

ing the existence of any lease of the whole or a part of the estate to be vaUdate parti-

divided ; and no partition heretofore made by a court of competent *'oi's-

jurisdiction, shall be rendered invalid by reason of the existence of such o^cu'sh. 4?2.'

lease: provided, that such partition shall not prejudice the right of a

lessee.

Sect. 68. Such partitions may be made notwithstanding any of the Party being

tenants in common may be, alone or jointly with others, trustee, attor- oTco-Vonaatfnot

ney, or guardian, of any other tenant ; and no partitions of real estate
t^JP-'^^Jo"!'.,*^"*

heretofore made by a court of competent jurisdiction, shall be rendered 9 cu'sii. ioor

invalid by reason that such trustee, attorney, or guardian, was a party.

Sect. 69. The provisions of this chapter shall apply to cases in which Case of remain-

remainders or estates are devised or limited to, or in trust for, persons persons'noTin
not in being at the time of application for partition, upon notice to the being^

persons who may be parents of such persons, in the manner herein pre- 1853J 25K
scribed, setting forth the origin and nature of the remainder or interest ^^^s, 137.

so devised or limited. The court in such case shall appoint a suitable

and competent person to appear and act as the next friend of such per-

sons, in all proceedings touching the partition ; the cost of whose appear-
ance and services, including compensation of counsel, to be determined
by the court, shall be paid by the persons applying for partition, and
execution may be issued therefor in the name of the person appointed.
The partition made in such case shall be conclusive upon all persons to

whom such estate or remainder is devised or limited, in the same man-
ner as if they had been in being and appeared and answered in the case,

or assented to the partition.

Sect. TO. When proceedings for obtaining partition are lawfully Jurisdiction of
og ^ *= -^ the courts.
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K. S. 103, § 72.

16 Mass. 16?.

Money awarded
to be paid before
partition estab-
lished.
1850, 239.

7 Pick. 208.

3 Gray, 536.

Compensation
for improve-
ments after par-
tition.

R. S. 103, §§ 37,

70.

party holding'
under partition
entitled to.

K. S. 103, § 71.

Return may be
set aside.

R. S. 103, §§ 30,

59.

5 N. H. R. 329.

Returns of par-
titions, &c., to
remain in office

of cleric, &c.
1847, 170, § 1.

Registries here-
tofore made to

be valid.

1847, 170, § 2.

commenced in either of the courts mentioned in this chapter, that court

shall retain jurisdiction of the case, saving the right of api^eal in all

cases where an appeal is allowed by law.

Sect. 71. Where sums of money are awarded by the commissioners

to make the partition just and equal, the partition shall not be established

by the court until all such sums are paid to the parties entitled thereto,

or secured to their satisfaction, or that of the court before which the

matter is pending.

Sect. 72. If after a first partition under this chapter any improve-

ments have been made on any part of the premises which by the new
partition is taken from the share of the party who made the improve-

ments, he shall be entitled to compensation therefor, to be estimated

and awarded by the commissioners, and paid by the party to whom such

part of the premises is assigned on the new partition, and the court may
issue an execution therefor in the common form.

Sect. 73. Every person holding lands under a partition made under

this chapter, shall in case of an eviction be entitled to compensation for

improvements made thereon, in the manner prescribed in chapter one

hundred and thirty-four.

Sect. 74. In all cases of partition the court may for any sufficient

reason set aside the return and commit the case anew to the same or to

other commissioners, w^hereupon the same proceedings shall be had as

are before directed.

Sect. 75. The return of the commissioners, when accepted, shall

remain in the office of the clerk of the courts, or in the registry of pro-

bate, as the case may be ; and a copy thereof, certified by the clerk, or

register, shall be recorded in the registry of deeds for the county or dis-

trict where the land lies.

Sect. 76. All records in the registry of deeds of partitions hereto-

fore made, if no other objection exists thereto, shall be deemed valid

and sufficient whether recorded from the original return or from a copy

thereof certified by the clerk or register of the court in which the par-

tition was made.

Division of
water rights.
1854, 74.

4 Gray, 486.

of water of
natural stream.
1859, 128.

DIVISION OF WATER RIGHTS.

Sect. 77. All persons who are interested as joint tenants, tenants in

common, or otherwise, in any mill privilege, water right, or other incor-

poreal hereditament, may be compelled to divide the same, either by suit

in equity, in the supreme judicial court, or in the manner herein before

provided for the division of land. In the latter case, the commissioners

appointed to make partition shall set forth in their return the best

method of setting oflf to the several parties their respective shares or

interests, and thereupon the court may require the parties interested to

perform such acts as justice and equity may require, and may make all

such orders and decrees in the premises, according to the course of pro-

ceedings in equity, as may be necessary to do justice between the

parties.

Sect. 78. Under the provisions of the preceding section, partition

may be made of the water of a natural stream not navigable, the banks

of which are owned by diflferent riparian proprietors.
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CHAPTER 137.

OF FORCIBLE ENTRY AND DETAINER.

Section
1. Forcible entry forbidden.

2. Person ousted, or unlawfully held out, may
be restored.

3. On termination of lease by reason of non-
payment of rent, lessor, &c., restored. Pro-
viso.

4. Suit to be commenced within three years.

5. Form of writ.

6. Proceedings in the suit.

Section
7. Judgment, when for plaintiiT.

8. when for defendant.

9. Upon appeal or removal, defendant to rec-

ognize, &c. Remedy upon the recogni-

zance.

10. Liability of defendant for frivolous plea,

&c.

11. The premises or further damages may be

afterwards recovered.

Sectio^t 1. No person shall make an entry into lands or tenements, Forcible entry

except in cases where his entry is allowed by law ; and in such cases he
k."^|'.^k14"§ i.

shall not enter with force, but in a peaceable manner. 5 Cush. 214. scush.32. 7 Met. 151.

Sect. 2. When a forcible entry is made, or when a peaceable entry Person ousted,

is made and the possession unlawfully held by force, or when the lessee h[.ij"out, may
of land or tenements, or a person holding under such lessee, holds pos- be restored.^

session without right after the determination of the lease by its own 10' Mass. 40.3.*

limitation, or by notice to quit or otherwise, the person entitled to the
2 Met.' 29.'

premises may be restored to the possession in the manner hereinafter 3 Met. 356.

provided. loliltftlb, 298.

13 Met. 273. 5 Cush. 503. 121,409. 1 Gray, 571. See Ch. 87, § 8. 11 Met. 99.

1 Cush. 487. 8 Cush. 29, 33. 11 Cush. 227. 4 Gray, 432. Ch. 90, § 3\. 12 Met. 300.

Sect. 3. When a lease in writing is determined in the manner pro- on termination

vided in section thirty of chapter ninety, the lessor and his assigns may
gou'^of'iion-^ay-

be restored to the possession of the premises in like manner: 2^^ovided, mentofrent,

that when a suit is brought under this chapter to recover the possession stored, &c.'

'^'^

by reason of such termination, if the tenant four days at least before P^^J^?-

the return day of the writ pays or tenders to the landlord or his attor- i857'55.'

ney the rent due, with interest thereon and all costs of suit, the lease ^ ^'^^y> 227.

shall be in force. Nothing contained in this section or said section

[thirty] [ticenty-eight] shall affect any other rights or remedies on the

part of the lessor provided in the lease.

Sect. 4. No restitution shall be made under the provisions of this Suit to be com-

chapter of any lands or tenements of which the defendant, or his ances- threryears!""

tors, or those under whom he holds the premises, have been in the quiet J*-
S- 104, §.3.

possession for three years next before the commencement of the suit, amend. § 14.

unless his estate therein is end«d.
Sect. 5. The jjerson entitled to the possession of the premises may Form of writ,

take from a justice of the peace, or police court, a writ in the form used ^4^ '
s's^'ll.*'

^^*

for an original summons in common civil actions before such justices or 2 Met. 29.

courts, in which the defendant shall be summoned to answer to the 10 Met. 223, 230,

complaint of the plaintiff, for that the defendant is in possession of the
j^^i^g^t^'jog

lands or tenements in question, describing them, which he holds unlaw- 1 Cush'. 487.

fully and against the right of the plaintiff, as it is said ; and no other
g |jj"^{j; |J'|;

declaration shall be required. s Cush. 32, 121,

Sect. 6. The writ shall be served seven days at least before the re- ^T^' „„j,.„„„ ,.

,

1 -\ 1 • , n T T T Ti 1 • •! • T /> 1 roceertmgs lu
turn clay, and the suit shall be conducted hke other civil actions beiore the suit,

such justices or courts. See^Ch!^i'8!§6i.

Sect. 7. If it appears by default or on trial that the plaintiff is en- Judgment,

titled to the possession of the premises, he shall have judgment and «'h™iorpiam.

execution for the possession and for his costs. k. s. iw, §6.

Sect. 8. If the plaintiff becomes nonsuit, or fails to prove his right when for de.

to the possession, the defendant shall have judgment and execution tor r"s""o4, § 7.

his costs. 10 Met. 291.
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Upon appeal or
removal, de-
fendant to rec-

ognize, &c.
Remedy upon
the recogni-
zance.
R. S. 104, § 10.

1848, 142.

1852, 312.

10 Met. 2.

2 Gray, 311, 314.

Liability of de-
fendant for friv-

olous plea, &c.
R. S. 104, § 11.

1852, 312.

The premises
or further dam-
ages may be af-

terwards recov-
ered.
K. S. 104, § 12.

Sect. 9. "When judgment is rendered for the plaintiff for restitution,

and the defendant appeals therefrom, or when the defendant removes
the case as provided in section thirteen of chapter one hundred and
twenty, he shall, before such appeal or removal is allowed, i-ecognize to the

jjlaintiff, with sufficient surety or sureties, to enter the action, to pay all rent

then due, all intervening rent, and all damages and loss which the plain-

tiff may sustain by reason of the withholding of the possession of the

demanded premises, and by reason of any injury done thereto during

such withholding, together with all costs, until the restitution of the

possession thereof to the plaintiff, in case the judgment from which the

appeal is made is affirmed. Upon final judgment for the plaintiff, all

sums of money then due to him may be recovered by writ of scire

facias or action of contract upon the recognizance.

Sect. 10. If the case is transferred at the request of the defendant

upon any plea or suggestion by him that brings in question the title to

the freehold, and if it appears to the court in which the action is deter-

mined, that the defendant originally entered on the premises under a lease

from the plaintiff, or from any person under whom the plaintiff claims,

or that he held them under any such lease, and that his said plea or

suggestion was frivolous and intended for delay, the court shall cause a

certificate thereof to be entered on the record, and the defendant shall

thereupon be liable to pay double the yearly value of the demised
premises from the time of the notice to quit the same, which may be

recovered by writ of scire facias or action of contract on the recog-

nizance.

Sect. 11. The judgment in such action shall not be a bar to any ac-

tion Idiereafter to be brought by either party to recover the premises in

question, or damages for any trespass thereon ; but the sum recovered

for rent according to the provisions of the two preceding sections shall

be allowed and deducted in any assessment of damages in such subse-

quent action by the original plaintiff.

CHAPTER 138.

OF WASTE AND TRESPASS ON REAL ESTATE.

Section
1. Action of waste may be brought by a rever-

sioner.

2. by an heir.

3. Mode of trial.

4. Action of tort for waste.

5. by whom brought.

6. may be prosecuted or brought against ex-

ecutors, &c.

7. Penalty for waste on lands held in joint

tenancy, &c.

8. Damages, how recovered and appropriated.

Section
9. Penalty for waste after action forpog session.

10. Penalty for wilful trespass on lands.

11. Tender allowed in case of involuntary tres-

pass.

12. Or money may be brought into court.

13. Injunction to stay waste.

14. how dissolved.

15. Injunction for waste in case of land at-

tached, or action for possession, &c.

16. Applicant to give bond.

17. Further proceedings in such case.

Action of waste
may be brought
by reversioner.
R. S. 105, § 1.

5 Pick. 192.

7 Pick. 152.

8 Pick. 309.

by an heir.

R. S. 105, § 2.

Mode of trial.

R. S. 105, § 3.

Section 1. If a tenant in dower, by the curtesy, or for life or years,

commits or suffers waste on the premises, the person having the next

immediate estate of inheritance may have an action of waste against

such tenant, wherein he shall recover the place wasted and the amount
of the damage.

Sect. 2. An heir may bring an action for waste done in the time of

his ancestor.

Sect. 3. If an issue of fact is joined in the cause, it shall be tried



Chap. 138.] waste and trespass on real estate. 709

by a jury in the usual manner, either with or without a view of the
premises, as the court shall order; and the jury that inquire of the waste
shall assess the damages.

Sect, 4. A person entitled to such action of waste may instead Action of tort

thereof bring an action of tort in the nature of waste, in which he shall R.'^a Kf5^'s4

recover such damages as he has suffered by reason of the waste. is52, 312.'

Sect. 5. Such action of tort may be maintained by one who has the by %vhom

remainder or reversion in fee simple or fee tail, after an intervening ]/°s5]''4\ §5,

estate for life, and also by one who has a remainder or reversion for life \^^i^\'^^r

or years only, and each shall recover such damages as he has suffered ' ^^
'

by the waste.

Sect. 6. An action of tort for waste, if commenced in the lifetime may bo pros-

of the tenant, may be prosecuted against his executors or administra-
^rou'rht ao-

"

tors ; and such action may be originally brought against the executors executorst &c.

or administrators of the tenant, for waste committed or suffered in his ^52 '3^^^.'^*'"

litetime.

Sect. 7. If a joint tenant, coparcener, or tenant in common, of un- Penalty for

divided lands, cuts down, destrovs, or carries awav, any trees, timber, Y'"'f}':
°?^ }^^^^

'

1 X T "^i ^ 1 1 ''t held lu joint
wooci, or underwood, standing or lymg on such lands, or digs up or car- tenancy, &c.

ries away any stone, ore, or other valuable thing, found there, or com- 22' pick!''496^

mits any other strip or waste, without lirst giving thirty days' notice in 1 Met. 200.

writing under his hand to all the other persons interested therein, or

to their respective agents or attorneys, of his intention to enter upon
and improve the land ; or if he does any of said acts during the pen-
dency of a petition or other suit for the partition of the premises ; he
shall forfeit three times the amount of the damages that shall be as-

sessed therefor, to be recovered and apj^ropriated as provided in the
following section.

Sect. 8. Such damages maybe recovered in an action of tort by any Damages, how
one or more of the other co-tenants, without naming any one except the

a'^'^j^o^'^r-^/'i^

plaintiff, and the damages shall be appropriated, one-half to the persons n. s. 105, §8.'

Avho shall sue, and the other half to the same persons with all the other oo'^pickfiye.

co-tenants except the defendant, to be divided among them in j^ropor- « Gray, 339.

tion to their respective interests in the land.

Sect, 9. If, during the pendency of an action for the recovery of Penalty for

lands, the tenant or person in possession, with knowledge of such pen- tlou^r^jOTses-
dency, commits strip or waste, the demandant, if he recovers judgment, "on.

may afterwards recover, in an action of tort, three times the amount of 1852,' 312.' "

the damages that shall be assessed therefor. S J,''*.
514.

2 iJll**il 4-01

Sect. 10. If any person without license wilfully cuts down, carries penalty for\vii-

away, girdles, or otherwise destroys, any trees, timber, wood, or under- ["' trespass oa

wood, on the land of another, the owner may recover, in an action of tort, r. s. 105, §§ 10,

three times the amount of the damages that shall be assessed therefor,
J^,^ 3^2

unless it appears that the defendant had good reason to believe that
the land on which the trespass was committed was his own, or that he
was otherwise laAvfully authorized to do the acts complained of, in

which case he shall be liable only for single damages.
Sect. 11. When a trespass on lands has been casual and involuntary. Tender allowed

the trespasser may tender sufficient amends before an action is brought; ITutary trVa^^
°^

and if afterwards sued, he may in his answer disclaim all title to the pass.

land, allege that the trespass was casual and involuntary, and set forth ifc,52,".3i2.'
^
^^'

the tender, bringing the money into court. If upon the trial the allega-

tions appear to be true, and the damages assessed do not exceed the
amount so tendered, the defendant shall recover his costs.

Sect. 12. If a tender was not made before the commencement of the Or money may
action, the defendant may disclaim title, allege that the trespass was court?"^''*

"^*°

casual and involuntary, and bring into court sufficient amends, with the k. s.'ios, §13.

costs of suit up to that time. If the plaintiff does not accept the same ^'^^~' ^^'^'

in satisfaction, and if upon trial the allegations ajipear to be true, and
60
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Injunction to
Btay waste.
R. S. 105, § 15.

how dis-

solved.
K. S. 105, § 16.

Injunction for
waste in case of
land attached,
or action for
possession, &c.
K. .S. 105, § 17.

1852, 312, § 54.

1866, 278.

Applicant to
give bond.
1856, 278.

Further pro-
ceedings in
such case.

K. S. 105, § 18.

the damages assessed do not exceed the amount so brought into court,

the defendant shall recover his costs.

Sect. 13. The supreme judicial court, or one of the justices thereof,

may either in term time or vacation, after the filing of the bill or other
commencement of a suit concerning waste, issue a writ of injvmction to

stay waste, and issue such other writs and processes, and make such
orders and decrees, according to the course of proceedings in equity, as

justice and equity may require.

Sect. 14. Every such injunction to stay waste may be dissolved,

either in term time or vacation, by the supreme judicial court, or any
one of the justices thereof.

Sect. 15. When a person whose real estate is attached commits
waste thereon, or threatens or makes preparations so to do, or when a

real action is brought to foreclose a mortgage, or for possession under
the same, or for the recovery of land, and any Avaste on the land has been
committed or threatened by the defendant, or any one claiming under
him or acting by his permission, the court in which the suit is pending
or any one of the justices may on the application of the plaintiff, either

in term time or vacation, issue a writ of injunction to stay such waste.

Sect. 16. In any case under the preceding section, the court or jus-

tice may require that the applicant shall before the issuing of the writ

give bond with sufficient sureties to the adverse party, conditioned that

the applicant shall pay all damages which may arise from the issuing of

the injunction if it is dissolved.

Sect. 17. The court may arrest and commit the defendant for a
violation of such injunction, and issue such other process as may be
necessary or proper to enforce obedience thereto, in like manner as the
supreme judicial court may do upon a suit in equity pending before

them ; and the injunction may be dissolved, either in term time or vaca-

tion, by the court in which the suit is pending, or by any one of the

justices.

CHAPTER 139.

OF ACTIONS FOR PRIVATE NUISANCES.

Section
1. Judgment for abatement of nuisance,

rant therefor.

2. may be postponed.

3. when demandable of right.

4. expenses of executing.

War-
Section

5. Injunctions may be issued to prevent a nui-

sance.

6. Same subject.

7. Injunction, how dissolved.

Judgment for
abatement of
nuisance.
Warrant there-
for.

R. S.106,§§1,2.
1852, .312.

11 Pick. 452.

may be post-
poned.
R. S. 106, § 3.

when de-
mandable of
right.

R. S. 106, § 4.

Section" 1. When the plaintiff prevails in an action of tort for a

nuisance, the court may, in addition to the usual judgment for damages
and costs, enter judgment that the nuisance be abated and removed, and
may award an execution in common form for the damages and costs,

and a separate wan-ant to the proper officer, requiring him to abate

and remove the nuisance at the expense of the defendant, in like man-
ner as public and common nuisances are abated and removed.

Sect. 2. The court may on motion of the defendant order a stay of

such waiTant for a time not exceeding six months, to give him opportu-

nity to remove the nuisance, upon his undertaking to do so within the

time ordered.

Sect. 3. If the plaintiff recovers judgment in a second suit for the

continuance or repetition of the same nuisance, whether there was in

the first suit a judgment for abatement and removal or not, he shall be
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entitled as of right to a judgment for abatement and removal, and to a

warrant to be issued as before provided.

Sect. 4. The expense of abatement and removal shall be collected

by the officer in the manner damages and costs are collected upon exe-

cution ; except that the materials of buildings, fences, or other things,

removed as a nuisance, may be sold by the officer as goods are sold on
execution for the payment of debts. The officer shall apply the pro-

ceeds of the sale to defray the ex])enses of the removal, and pay over
any balance to the defendant upon demand. If the proceeds are not
sufficient to defray the expenses, he shall collect the residue.

Sect. 5. After the commencement of a suit in equity concerning a

nuisance, the supreme judicial court or any one of the justices, either in

term time or vacation, may issue an injunction to stay or prevent any
nuisance on the premises in question.

Sect, 6. When an action of tort for a nuisance is pending, either in

the superior court or the supreme judicial court, an injunction may be
issued and enforced by the same court or one of the justices, in the
manner provided in the preceding section.

Sect, 7, Every injunction issued as provided in the two preceding
sections may be dissolved, either in term time or vacation, by the court
by which it was issued or one of the justices.

Expenses of
executing wnr-
rant for abate-
ment of nui-
sance.
R. S. 106, § 5.

Injunction to
prevent nui-
sance.
R. S. 106, §§0,7.

Same subject.
R. S. 100, § 8.

1852, 312.

1859, 196.

Injunction, how
dissolved.
E. S. 106, § 9,

CHAPTER 140.

OF THE FORECLOSURE AND REDEMPTION OF MORTGAGES.

possession and foreclosure,

Section
1. Foreclosure by action or entry.

2. Certificate of entry to be recorded.

3. 4. Form of action and judgment.

5, 6. Form of conditional judgment.
7. Assignee of mortgagee may enter or sue.

8. Proceedings in sucli case.

9. Mortgagee may enter before breach, and
hold subject to account.

10, 11. Mortgage, how foreclosed in such case.

12. Certificate of notice or new entry to be re-

corded.

REDEMPTION.

13. Mortgage, may be redeemed.
14. Party redeeming to pay, or tender debt, &c.
15. Account to be taken of rents, &c.

16. Tender, when to be made. Suit for redemp-
tion.

17. Suit to be brought within one year.

18. Plaintiff to pay into court sum tendered, &c.
19. Suit may be brought without previous ten-

der.

20. In suits in equity, court may at any time
order sum not in dispute to be piud.

21. Costs upon redemption.
22. Proceedings when tender is insufficient.

23. In what court suit to be brought.
24. Commencement of suit.

25. Decree for redemption.

26. Court to award balance due with interest at

twelve per cent.

27. Plaintiff may have execution thereon.
28. Judgment, &c., for balance due from mort-

gagee.

29. If money tendered, &c., exceeds sum due,
amount due to be deducted, &c.

Section
30. If mortgagee receives more than due, ex-

cess may be recovered back.
31. New parties may be brought in.

32. Executors, &c., may tender and redeem.
33. may bring suit upon tender by deceased,
.34. Tender may be made to guardian.
•35. Where execution for possession is satisfied,

mortgagee, &c., to discharge.

OPENING OF FORECLOSURE.
36. Foreclosure to be opened, in case, &c,

MORTGAGES BY DEFEASANCE.
37. Conveyance with defeasance constitutes a

mortgage.

MORTGAGES WITH POWER OF SALE.

38. When power of sale in mortgage deed, de-

mandant may have decree of sale.

39. Sale by mortgagor not to impair rights of
mortgagee.

40. Party selling to report to court. Sale con-
firmed. Persons interested may intervene.

41. Parties interested in equity of redemption
to be summoned before decree.

42. Mortgagee, &c., may give notice and sell

in pursuance of power, file copy of notice,

and affidavit, in registry of deeds.

43. Affidavit or copy of record, evidence of due
execution of power.

44. When sale under power shall bar dower.

MORTGAGES TO THE COMMONWEALTH.
45. Mortgages to the commonwealth.
46. Proceedings for foreclosure.

47. for redemption.

48. Suit in equity may be brought; service,

judgment, &c.
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Foreclosure by
action or entry.
K. S. 107, § 1.

7 Greenl. 31.

5 I'K-k. -MS.

20 31et. 172.

11 Met. 3!^-i, 566.

2 Cash. 374.

6 Cush. (tl.

10 Cush. 106.

2 Gray, 473.

5 Gray, 545.

Certificate of
entry to be re-

corded.
K. S. 107, § 2.

13 Mass. 30St.

17 Mass. 429.

4 Pick. 408.

4 Met. 498.

10 Met. 344.

4 Cush. 172.

6 Cush. 91.

10 Cush. 103.

6 Gray, 318.

7 Gray, 203.

Form of action
and judf,'nieut.

R. S. 107, § 3.

1852, 312, § 2.

2 Mass. 490.

13 Mass. 519.

15 Mass. 487.

16 Mass. 348.

3 Met. 341.

8 Met. 517.

13 Met. 300.

6 Cush. 170.

Same subject.

K. S. 107, §4.
10 Met. 174.

Form of condi-
tional judg--

ment.
K. S. 107, § 5.

7 Met. 681.

8 Met. 517.

11 Met. 3.S4.

4 Gray, 110.

5 Gray, 423.

Same subject,

iv. S. 107, § 0.

11 Met. .384.

Assignee of
mortgagee
may enter or
Bue.
K. S. 107, § 7.

6 Gray, 428.

Proceedings in
Bucli case.

K. S. 107, §8.
7 Pick. 31.

10 Met. 174.

12 Met. 154.

2 Cush. 202.

POSSESSION AND FORECLOSURE.

Section 1. After the breach of condition of a mortgage of real

estate, the mortgagee may recover possession of the mortgaged prem-
ises by action in the manner hereinafter provided ; or he may make an

open and peaceable entry thereon, if not opposed by the mortgagor or

other person claiming the premises ; and such possession, obtained in

either mode, continued peaceably for three years, shall forever foreclose

the right of redemption.
6 Gray, 128.

Sect. 2. When an entry for breach of the condition is made without

a judgment, a memorandum or certificate thereof shall be made on the

mortgage deed and signed by the mortgagor or the person claiming

under him, or a certificate of two competent witnesses to prove the

entry shall be made and sworn to before a justice of the peace ; and
the same shall within thirty days after the entry be recorded in the reg-

istry of deeds for the county or district where the land lies, with a note

of reference from each record to the other, if the mortgage is recorded

in the same registry. No such entry shall be eflectual for the purposes

mentioned in the preceding section, unless a certificate or a deposition

in proof thereof is thus made and recorded.

Sect. 3. The mortgagee in an action for possession may declare on
his own seisin, stating that it is in mortgage ; and if it appears to the

court, upon default, demurrer, verdict, or otherwise, that the plaintiif is

entitled to the possession of the premises for breach of the condition of

the mortgage, the court shall, on motion of either party, award the condi-

tional judgment hereinafter mentioned, except as provided in the follow-

ing section.

6 Gray, 128, 428. 8 Gray, 154, 198.

Sect. 4. Unless the defendant is the mortgagor or his assignee, or

entitled to hold or claim the premises under him, he shall not redeem
the premises, nor have a conditional judgment rendered, unless Avith the

consent of the plaintiflT; but the suit shall be conducted in all respects

like a writ of entry; and in all cases the judgment for the plaintiff may
be entered for possession as at common law, unless one or the other of

the parties moves for the conditional judgment.
Sect. 5. When the conditional judgment is to be entered, the court

shall inquire and determine how much is due to the plaintiff on the

mortgage, and shall then enter judgment, that if the defendant, within

two months after the judgment, pays to the plaintiff the sum so found
due on the mortgage, with interest and the costs of the suit, the mort-

gage shall be void and the defendant shall hold the premises discharged

thereof; otherwise, that the plaintiff shall have his execution for posses-

sion, and for costs of suit.

Sect. 6. If tie cot.aition of the morts2age is for the doing of some-
thing other thai, the j-yment of m:iiey, or if bat part cT the mortgage
money is due, tae court shall vary the terms of the judgment as the case

may require ; but shall award execution as before provided, unless the

defendant within two months after the judgment performs what is

therein prescribed.

Sect. 7. An entry for breach of the condition may be made, and
an action for possession may be brought, by an assignee of the mort-

gagee, whether the assignment is by deed or by operation of law, and
the action shall be conducted in like manner as if brought by the origi-

nal mortgagee.
Sect. 8. The action may be brought like a writ of entry, against

whoever is tenant of the freehold, and the mortgagor may in all cases

be joined as a defendant, whether he then has any estate in the premises

or not ; but he shall not be liable for costs when he has no estate and
makes no defence to the suit.
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Sect. 9. Nothing contained in this chapter shall prevent amort- Mortgagee may

gagee or any person claiming under him from entering on the premises, breal-hf mid

or reeoverinsT possession thereof, before breach of the condition of the hold subject to

mortgage, when there is no agreement to the contrary ; but, in such k. s. 107, § 9.

case, if the debt is afterwards paid, or the mortgage redeemed, the
fi^j^t^f^'

amount of the clear rents and profits from the time of the entry shall be 1 Gray, 512.

accounted for, and deducted from the sum due on the mortgage.

Sect. 10. If such entry is before a breach of the condition, the three Mortgage, how

years limited for the redemption shall not begin to run until after the sucif cTse!
'"

condition is broken, nor until after a notice in writing given by the R.s. 10?, §10.«• .
oo»'2 Mass 4't(j

mortgagee or the person claiming under him, to the mortgagor or the 3 Mass.' 155'.

person claiming under him, that the foimer will thenceforward hold the
g^c^^h^yi'^"

premises for the breach of the condition, or for the purpose of foreclos-

ing the mortgage.
Sect. 11. The person thus entitled to hold the premises for breach Same subject.

of the condition may instead ot such notice in writing make a new
13" Mass! 313.

formal entry for the breach of the condition, or may bring an action f Cush. 91.

therefor in the manner herein before provided ; and such action, if

brought against the mortgagor or any ])erson claiming under him, may
be maintained notwithstanding the j^i'emises are at that time in the

possession of the plaintiff.

Sect. 12. Such notice of intention and such new entry shall not be Certificate of

effectual for the purposes aforesaid, unless a certificate or deposition to eutiTto' be^re-

prove the same is made and recorded, as before provided in the case of corded.

an original entry for breach of the condition. ' ' " ^
~-

REDEMPTION.

Sect. 13. When the condition of a mortgage has been broken, the Mortgage may

mortgagor or any person lawfully claiming or holding under him, may ^ s foTTI'is

redeem the same unless the mortgagee, or some person lawfully holding 22 Pick. 401.

or claiming under him, has obtained possession of the premises for the e Oray^ i2,s!

breach of the condition, and has continued that possession for three years.
s^ch'ii8"^'«i'

3

Sect. 14. The person entitled to redeem shall pay or tender to the pg^^y redeem-
mortgagee, or person lawfully claiming or holding under him, the whole ing to pay or

sum then due and payable on the mortgage, and shall perform or tender R"s!'io;'i §
14.°'

performance of every other condition contained therein ; and if there 5 ^^h '^?-

has been a suit for recovering the premises, he shall pay or tender the 2 Gray,' 4r5.'

costs if unpaid.

Sect. 15. If the mortgagee or any person under him has had pos- Account to be

session of the premises, he shall account for the rents and profits, and ^^"^^ **' rents,

shall be allowed for all sums expended in reasonable repairs and im- R. s. 107, § 15.

provements, all sums paid for lawful taxes and assessments, and all 5 p^k. 259,270.

other necessary expenses in the care and management of the premises. '•'^^9'y-
i.~,'v

If on such account there is a balance due from him, it shall be con- 4Met. 49«.
"

sidered as so much paid towards the debt due on the mortgage. If : ^^^{j- ^J^^-

there is a balance due him, it shall be added to the debt, and be paid or 5 Gray, 423!

tendered as such.
o Gray, 556.

Sect. 16. The tender maybe made at anytime within the three Tender, when

years limited for redemption, before as well as after an entry for breach
|*^u|i\™'*re*';

of the condition ; and if the mortgagee, or person claiming or holding demptiou.

under him, does not accept the same and discharge the mortgage in ^' ^' ^^^' ^
^^"

the manner prescribed by law, the mortgagor, or person claiming or

holding under him, may recover the premises by a suit in equity for

redemption.
Sect. 17. The tender, if not accepted, shall not prevent the fore- Suit to be

closure of the right of redemption, unless a suit is commenced within one^ye'an^'*'^^"

one year after the tender is made. k. s. lor, § 17.

Sect. 18. If in such suit the plaintiff alleges that he has tendered Plaintiff to pay

60* 90
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into court sum
tendered, &c.
1857, 105, § ->.

Suit may be
broug-ht with-
out previous
tender.
R. S. 107, § 18.

7 Met. 157.

7 Cush. 2.;o.

7 Gray, 27U.

In suits in equi-
ty, court may at
any time order
sum not in dis-
pute to be paid.
1857, 105, § 1.

Costs upon re-

demption.
K. S. 107, § It).

Proceedings
when tender is

insufficient.

R. S. 107, § 20.

In what court
suit to be
brought.
R. S. 107, §21.
1859, 195.

See Ch. 114, § 10.

Commencement
of suit.

1853, 316.

7 Met. 157.

See Ch. 113, §3.

Decree for re-

demption.
R. S. 107, § 23.

7 Cush. 220.

2 Gray, 475.

Court to award
balance due,
with interest at
12 per cent.

1850, 21.

Plaintiff may
have execution
thereon.

or offered to pay the sum due on the mortgage, he shall when he com-
mences his suit pay the sura thus alleged to the clerk of the court for

the use of the ]3arty entitled thereto.

Sect. 19. The person entitled to redeem may at any time within
the three years limited for the redemption, and either before or after

an entry for breach of the condition, bring a suit for redemption with-
out a previous tender, and may therein offer to pay such sum as shall

be found due from him, or to jjerform such other condition as the case

requires.

Sect. 20. The court in which a suit to redeem is pending, or any
justice thereof, may at any time after the commencement of the suit,

in term time or vacation, ascertain and determine by reference to a

master or otherwise, whether any and what sum not in dispute is due on
the mortgage ; and by an interlocutory order direct the same to be paid
to the mortgagee, or for his use to the clerk of the court.

Sect. 21. If suit is brought without a previous tender, and it appears
that any thing is due on the mortgage, the plaintiff shall pay the costs

of suit, unless it appears that the defendant has unreasonably refused or

neglected, w^hen requested, to render a just and true account of the
money due on the mortgage, and of the rents and profits, and sums
paid for taxes, rejiairs, improvements, and other necessary expenses

;

or that he has otherwise by his default prevented the plaintiff from
performing or tendering performance of the condition before the com-
mencement of the suit. In all other cases of a suit for redemption, the
court may in their discretion award costs to either party as equity may
require.

Sect. 22. When such suit is founded on a previous tender, and it

appears that the tender was insufficient, the plaintiff shall nevertheless
be entitled to a decree for redemption, according to the provisions of
sections nineteen and twenty-one, in the same manner as if no tender
had been set forth in the snit: j^^ovided, that the suit is commenced
Avithin the three years limited for the redemption.

Sect. 23. A suit for redemption may be brought in the superior

court, or the supreme judicial court, held for the county w^here the land
lies, and if brought in the superior court an appeal may be had to the
supreme judicial court as in other civil actions.

Sect. 24. When a bill in equity for redemption is inserted in a
writ, the service shall be deemed the commencement of the suit, if the
writ or a copy thereof, with or without the bill, but with a description
of the premises sought to be redeemed, attested by the officer, is dejios-

ited within three days after the day on which the service is made, in

the office of the clerk of the court to which the writ is returnable

;

otherwise the depositing of such copy or writ shall be deemed the
commencement of the suit.

Sect. 25. If it appears that the plaintiff is entitled to redeem, the
court shall inquire and determine what sum is due on the mortgage, or
what other act the plaintiff is bound to perform for the redemption of
the premises, and shall enter a decree, that, upon the payment of such
sura, or the performance of such other thing, within such time as the
court shall order, the plaintiff shall have possession of the premises, to
hold discharged of the mortgage.

Sect. 26. When it appears to the court that the mortgagee has not
unreasonably neglected or refused to render a true account of the rents
and profits of the mortgaged estate, the court may award to him the
balance found due on the mortgage with interest thereon from tlie

expiration of three years after such entry to the time of rendering
judgment in the suit, at a rate not exceeding twelve per cent, a year.

Sect. 27. The court may at the same time order or decree, that if

the defendant neglects or refuses to ac^x^pt the money or other thing
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requirerl by the decree to be paid oi* performed, the money shall be left ii. s. 107, § 24.

for his use with the clerk of the court, or that such other thing shall be
done as the case may require ; and the plaintiH', after having performed
every thing required of him by the decree of the court, may have an
execution for possession of the mortgaged premises.

Sect. 'IS. If, upon a suit for redemption, it a])pears that the de- .Tuf)<,Tnont, &c.,

fendant has received from the rents and profits of the estate or other- J"!"
''''""'^:'-' d"eI'l 1 1 111 i»T ironi niort-

wise more than is due on the morto-asfe, the court shall award nidrrnient sagoe.

and execution against him for such sum as is due to the plaintifi'; and 6 iSia'ss. yol""'*

if there are several defendants, such judgment and execution may be ® ^i^k. 171.

awarded against them, either jointly or severally as the case may re-

quire, for the sums received by them or either of them respectively.

Sect. 29. When the money tendered and brought into court ex- if money ten-

eeeds the sum found due on the mortgage, and when any sum is ceea's'sum'thfe

awarded to the plaintiff on account of the rents and profits received by amount due to'

the defendant, or for costs of suit, the court may order the whole it. s?i(c,'§26.*'

amount vso due to the plaintiff to be deducted from the money brought
into court, and the same shall be restored to the plaintiff, and the resi-

due shall be paid to the defendant.

Sect. .30. If the mortgagee or person claiming or holding under ifmort^aofee

him receives from the rents and profits of the premises, or upon a than due™ex-^
tender made to him, or in any other manner, more than is due on the cess may be re-

mortgage, and if no suit for redemption is brought against him, t)ie r7s\To7,'T27.

mortgagor or other person entitled to such excess may recover it in an ^^~' 3i2.

action of contract for money had and received to his use.

Sect. 31. If, during the pendency of a suit for redemption, it New parties

appears that any other person is interested therein, the court may m-^y ^jc brought

cause him to be made a party thereto upon such terms as they shall k- s. 107, § 28.

think pi-oper ; and may order a summons or a subpoena to be issued

and served on him in such manner as they shall direct ; and he shall

thereupon be allowed and required to appear and answer to the suit.

Sect. 32. If a person entitled to redeem a mortgaged estate dies Executors, &c.,

without having made a tender for that purpose, a tender may be made, redeem"'''^'^
^^'^

and a suit for redemption commenced and prosecuted, as well by k. s. 107, § no.

the executors or administrators as by the heirs or devisees of the de-

ceased.

Sect. .33. If a tender has been made by such deceased person in may bring

his lifetime, a suit for redemption founded thereon may be commenced by Vecealed!''*^'^

and prosecuted by his heirs, devisees, executors, or administrators, in k. s. 10;, §31.

like manner as it might have been by the party himself; and if the
plaintiff' in a suit dies, the suit, whether founded on a previous tender
or not, may be prosecuted to final judgment by his heirs, devisees,

executors, or administrators.

Sect. 34. When the mortgagee, or the person claiming or holding Tender may be

under him, is under guardianship as an infimt or otherwise, the tender "JaJlf
*" ^"'^'

may be made to the guardian, and he may, upon satisfaction, execute a k. s. 107, §32.
I

*'

n , 1 ^ ^ ' J^ I '
12 Mass. 16.

release ot the mortgage.
Sect. 35. When execution has issued on a judgment for possession Where execu-

and has been levied, if it shall be afterwards satisfied by pa>Tnent of the *ion [s M^i'fffied^

amount due on the mortgage and costs, the mortgagee, his executors, I"''r*r'''j^''^^''^
*°-'

administrators, or assigns, shall at the expense of the mortgagor enter ]s48!^*447f2.'

on the margin of the record of the execution an acknowledgment of '^^'^ ^'''- 1"'-
^
55-

satisfaction, or make to the mortgagor a deed of release which shall be
recorded, with proper notes of reference to the execution discharged
thereby.

OPE:N^r!srG of foeeclosuke.

Sect. 36. If after the foreclosure of a mortgage the person entitled b^o'ifiu'-inn*'
to the debt recovers judgment for any part of it, on the ground that the case, &c.

'
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K. S. 107, § 33.

3 Mass. 150,502.
8 Pick. 33(5.

S Met. 154.

value of the mortgaged premises at the time of the foreclosure was less

than the sum due, such reeoYery shall open the foreclosure ; and the per-

son entitled may redeem the ])remises, notwithstanding the three years

limited in that behalf have expired : provided, that his suit for redemp-
tion is brought within one year after the recovery of such judgment.

MORTGAGES BY DEFEASAXCE.

Conveyance
with defea-
sance.
R. S. 107, § 34.

22 Pick. 526.

5 Grav, 509.

See Ch. 89, § 15.

When power of
sule iu mort-
gage deed, de-
mandant may
have decree of
sale.

1854, 377, § 1.

2 Met. 2y.

Sale by mort-
gajTor hot to im-
pair rights of
mortgagee.

Party selling to
report to court.
Sale confirmed.
Persons inter-

ested may in-

tervene.
1854, 377, § 2.

Parties inter-

ested in equity
of redemption
to be sum-
moned before
decree.
1S54, 377, § 3.

Mortgagee, &c.,
may give notice
and' sell in pur-
suance of pow-
er, file copy of
notice and affi-

davit, in regis-
trv of deeds.
18o7, 220, § 1.

2 Met. 29.

2 Cush. 412.

7 Gray, 243.

Affidavit or
copy of record,
evidence of due
execution of
power.
1857, 229, § 1.

When sale un-
der power shall
bar dower.

Sect. 37. The mortgages mentioned in this chapter shall include not
only those made by a common deed of mortgage, but also such as are

made by a conveyance with a separate deed of defeasance.

MORTGAGES WITH POWER OF SALE.

Sect. 38. When a power of sale is contained in a mortgage, and a

conditional judgment has been entered, the demandant may, instead of

a writ of possession, have a decree entered that the property be sold

pursuant to such power of sale; and thereupon the demandant shall

give such notices and do all such acts as are authorized and required by
the power, or the court passing the decree.

Sect. 39. Xo sale or transfer by the mortgagor shall impair or annul
any right or power of attorney given in the mortgage to the mortgagee
to sell or transfer tlie mortgaged property, as attorney or agent of the

mortgagor.
Sect. 40. The party selling shall within ten days thereafter make a

report thereof and of his doings, to the court, under his oath, and file the

same in the clerk's office, and the same may be confirmed and allowed,

or set aside and a resale ordered, as to the court seems just and lawful.

Any person interested may intervene or be summoned and heard on
such proceedings ; and the order of the court confirming the sale shall be
conclusive evidence, as against all persons, that the power of sale was
duly executed.

Sect. 41. If the tenant in the action in which such decree of sale is

to be made, is not seised in fee simple iu possession of the Avhole equity
of redemption of the land demanded, no decree for a sale shall be made
until all parties interested in the equity of redemption, and whose estate

or interest therein would be affected by such sale, including any married
woman having right or possibility of dower, have been summoned to

appear and had due opportunity to be heard according to the order of
court.

Sect. 42. Instead of such suit and decree of sale, the mortgagee, or

any person having his estate therein, or authorized by such power to act

in the premises, may upon a breach of the condition give such notices

and do all such acts as are authorized or required by the power; and he
shall, within thirty days after selling the property in pursuance of the
power, file a copy of the notice, and his affidavit setting forth his acts in

the premises fully and particularly, in the office of the registry of deeds
in the county or district where the property is situated. The affidavit

and copy of notice shall be recoi'ded by the register, with a note of refer-

ence thereto on the margin of the record of the mortgage deed ifrecorded
in his office.

Sect. 43. If it appears by such affidavit that he has in all respects

complied with the requisitions of the power of sale, in relation to all

things to be done by him before selling the property, and has sold the
same in the manner required by such power, the affidavit, or a duly cer-

tified office copy of the record thereof, shall be admitted as evidence
that the power of sale Avas duly executed.

Sect. 44. If the mortgage was executed by a man having at that
time no lawful wife, or if being manied the wife of the mortgagor joined
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in the deed in token of her release of dower, the sale of the property in is54, srr, §i.

either of the modes aforesaid shall be eifectnal to bar all claim and pos- ^^''229, §2.

sibility of dower in the property.

MORTGAGES TO THE COMMG^JfWEALTH.

Sect. 45. TVlien a mortgage is made or assigned to the common- Mortg-agesto

wealth, the treasurer may demand and receive the money due, and upon
^-'ea[t'ir™°°

I^ayment shall make and acknowledge a discharge of the mortgage. K. s. 107, §35.

Sect. 46. If the condition of such mortgage is not duly perfonned, Proceedings for

the treasurer may cause an entry for the breach of the condition to be Rfs^'io7,7'36.

made by himself, or by any person whom he appoints for the purpose, in

the name and behalf of the commonwealth, or he may bring an action

in the name of the commonwealth to recover possession of the mortgaged
premises ; and such possession, obtained either by entry or by action,

shall have the same effect in foreclosing the right of redemi^tion as a
similar possession by any other mortgagee.

Sect. 47. The mortgagor or his assigns may redeem such premises .
for redemp-

in like manner and upon the same terms as if they were held liy any r°s. 107, §37.

other mortgagee ; and the payment or performance of the condition for

that purpose shall be made or tendered to the treasurer.

Sect. 48. If the treasurer and the person applying to redeem the Suit in eauity

mortgage disagree as to the sum due, the person applying may bnng a ™rought; ser-

suit in equity against the commonwealth for the redemption, in the vice
;
judgment,

supreme judicial court for the county of Suffolk. The process shall be r.'s. 107, §§38,

served on the treasurer, who shall appear and answer in behalf of the ^^•

commonwealth ; and like proceedings shall be had, and judgment ren-

dered, as are provided in the case of other mortgages ; except that the
treasurer shall accept any pajinent due to the commonAvealth, and upon
the receipt thereof, or upon the performance of such other act as the
court orders, shall discharge the mortgage in like manner as when the
debt is paid without suit.

CHAPTER 141.

OF INFORMATIONS FOR INTRUSION AND THE RECOVERY OF LANDS
BY THE COMMONWEALTH.

Section
1. Information of intrusioz. Filing and som-

mc'jf.

2. Service ani proceedings.
3. S 'J.s, wiieii comm3nced ^y order of legis-

lature.

4. wnen without such order.

5. Public notice, in what cases to be given.
6. Who may appear as defendants.
7. Costs, when several defendants.
8. Rents and improvements.
9. Commonwealth seised without execution.

10. Judgment, how far conclusive.

Section
11. Claimant not concluded may bring -vvrit of

''ntry.

12. against tenant cr occupant. Service and
proceedings.

13. r?nts and iiapro'^ements in such case.

14. Costs.

15. Informations against intruders on land

held for Indians.

16. District-attorney to prosecute.

17. Trial in superior court final, <Src.

18. Proceedings to conform to preceding pro-

visions.

19. On recovery, title to vest in trustees, &c.

Section 1. When any person unlawfully enters and intrudes upon information of

or holds any lands belonging to the commonwealth, the same maybe Fni,"^*and sum-
recovered upon an information filed and prosecuted bv the attovncv- mons'!

general or any district-attorney, in the supreme judicial court in any " " '^^ '
•

county, describing the premises and setting forth the title and claim of
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Service and pro-
ceedings.
K. S. 108, § 3.

Suits, when
commenced by
order of legisla-

ture.

K. S. 108, § 6.

when without
such order.
R. S. 108, § 7.

3 Pick. 22i.

Public notice,
in what cases to
be given.
R. S. 108, § 8.

TTho may ap-
pear as defend-
ants.
R. S. 108, § 9.

Costs, when
several defend-
ants.
R. S. 108, § 10.

Rents and im-
provements.
R. S. 108, § U.
See Ch. 1.34.

Commonwealth
seised without
execution.
R. S. 108, § 5.

Judgment, how
far conclusive.
R. S. 108, § 12.

Claimant not
concluded may
bring writ of
entry.
R. S. 108, § 13.

Writ must be

the commonwealtli thereto; and a summoTis shall thereupon issue to

the persons therein named as intruders or trespassers, returnable in the

county where the lands lie.

Sect. 2. The service of the summons and all other proceedings in

the suit shall be conducted in the same manner substantially as in real

actions between private persons, unless where a diflerent course is pre-

scribed.

Sect. 3. "When the title of the commonwealth is founded on a for-

feiture for the breach of a condition in any grant or conveyance made
by the commonwealth, or by the province or colony of Massachusetts

Bay, no suit therefor shall be commenced unless by an order of the

legislature.

Sect. 4. If the claim of the commonwealth is founded on an escheat

for want of heirs of the last owner of the premises, or on any other

title except that of the forfeiture mentioned in the preceding section,

the attorney-general or district-attorney may commence and prosecute

a suit therefor wlienever he has good reason to believe that the claim of

the commonwealth can be established by proof.

Sect. 5. In case of any supposed escheat, when no person appears

as the heir of the person last seised, and in all cases when there is rea-

son to suppose that there is any person claiming any estate or interest

in the premises whose name is unknown, or who is absent from the

state, or cannot be found therein to be served with process, the court

shall, in addition to any other service, order notice to be given to all

persons interested to appear and answer to the information, by causing

the substance thereof with the order of the court to be published three

weeks successively in such newspaper as the court shall direct, the first

publication to be ninety days at least before the time appointed for the

appearance of the parties.

Sect. 6. Any person who claims an estate or interest in the prem-
ises, though he is not named in the information nor served with process,

may appear and answer thereto ; but a defendant who is not named
shall not recover costs against the commonwealth, unless it appears that

he has some estate or interest in the premises, although the common-
wealth fails to establish its claim thereto.

Sect. 7. When there are several defendants, the court may aAvard

costs for or against any one of them, as the justice of the case may re-

quire, in like manner as if he Avere the sole defendant.

Sect. 8. If the commonwealth prevails in the suit, the defendant
shall be chargeable for the rents and profits, and be entitled to an allow-

ance for all improvements, in like manner as is provided in the case of

a writ of entry between private persons.

Sect. 9. The commonwealth shall be deemed and taken to be actu-

ally seised and possessed of the premises as soon as judgment is ren-

dered in its favor, without a writ of possession.

Sect. 10. The judgment shall be conclusive between the common-
wealth and the defendants who appear and answer, and against every
person named as a defendant upon whom the summons has been duly
served within the state, and all persons claiming under such defendants.

Sect. 11. Any person who is not concluded by a judgment for the

commonwealth according to the provisions of the preceding section,

may, until his claim is barred by the law for the limitation of real

actions or otherwise, bring a writ of entry to recover the premises from
the commonwealth or any person who may then hold under the com-
monwealth ; may deny and disprove any facts alleged and proved in

the first suit, and allege and prove any other facts in support of his

claim ; and if it appears that he is entitled to the premises, shall have
judgment and execution therefor in common form.

Sect. 12. If the commonwealth continues seised of the premises at
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tlie time when such new action is commenced, it shall be brought broufrhtag-ainst

against the tenant or occupant of the premises, and in acUlition to the paJ,""^
*"" °'^''"

service on him a copy of the original writ or summons shall be left with Service and pro-

the attorney-general or district-attorney fourteen days at least before r!s." os, § 14.

the return day, that he may appear and defend the suit. If the com-
monwealth has granted away the premises, the action shall be brought
against the tenant of the freehold. In either case it shall be conducted
and disposed of as if no such information had been filed.

Sect. 13. The demandant, if he recovers, shall be entitled to the Rents and im-

rents and profits, and shall be chargeable for all impi-ovements, in like guch*cas"**
"^

manner as is provided in chapter one hundred and thirty-four, although R- s. 10s, § 15.

the premises have not been held and possessed under the adverse title

as much as six years.

Sect. 14. Costs shall be awarded and taxed for the party prevailing. Costs.

If the judgment is in favor of the commonwealth, an execution for the ^^' ^*'^' §*•

costs shall issue ; if it is in favor of the defendant, the costs shall be
paid out of the treasury, by the warrant of the governor and council.

Sect. 15. When any person unlawfully enters into, intrudes upon, informations

or holds, any land, the title to which is in the commonwealth for the f,^;™^* I"*'!?"iir>% •! 11 />TT •
tiers on land

use and benefit of any tribe or body of Indians, or in trustees, guar- iieid for In-

dians, treasurers, or agents, appointed by or under the authority of the is4of.34, §§1,2.

commonwealth for the use and benefit of such tribe or body, or of any i*^^:}, m.

individuals thereof or their descendants, the same may be recovered mglim.
upon an information filed and prosecuted by the attorney-general or

district-attorney in the superior court for the county where the land is

situated.

Sect. 16. The district-attorney for such district shall file and prose- District-attor-

cute such information whenever he has good reason to believe that the cute."
^^°^^'

land can be recovered. is^s, 245, § 2. i84o, 34, § 2.

Sect. 17. The trial of such information in the superior court shall Trial in sup. ct.

be final, saving to each party the right of exception in matter of law, ^hw'^%3.
according to the provisions of chapter one hundred and [fourteen] iss'j^ m.
[thirteen.']

Sect. 18. The proceedings in the information and the efiects thereof Proceedings to

shall in all respects be conformable to the preceding provisions of this ceding'provfs-^"

chapter; but if the final judgment is in favor of the commonwealth, a *^^- .^
writ of possession may be sued out and served like a similar writ in > '

s
•

other civil process.

Sect. 19. If in any such proceeding the commonwealth recovers Onrecorery,

possession of land to or in which such trustees, guardians, treasurers, or trust^eesT&c."*

agents, have title or interest, such possession shall be deemed to be the is55, 245, §3.

possession of such trustees, guardians, treasurers, or agents, if any are

living, otherwise the commonwealth shall hold the same upon and for

the uses and trusts aforesaid until others are appointed.
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TITLE lY.

OF CERTAIN WKITS AND PROCEEDINGS IN SPECIAL CASES.

Chapter 142.

Chapter 143.

Chapter 144.

Chapter 145.

Chapter 146.

Chapter 147.

Chapter 148.-

Chapter 149.

Chapter 150.-

Chapter 151.

Chapter 152.-

Chapter 153.

- Of Trustee Process.

- Of Replevin of Property.

Of Habeas Corpus, Personal Replevin,and Personal Liberty.

- Of Audita Querela, Certiorari, Mandamus, and Quo Warranto.

- Of Writs of Error and Review.

- Of Reference to Arbitration by Agreement before a Justice of the

Peace.

- Of Improving Meadows and Swamps.

Of the Support and Regulation of Mills.

Of Liens on Buildings and Land.

Of Mortgages, Pledges, and Liens upon Personal Property.

Of Recognizances for Debts.

• Of Seizing and Libelling Forfeited Goods.

CHAPTER 142.

OF TRUSTEE PROCESS.

commencement and service of process.
Section

1. In what cases the process lies, &c.

2. Writ, how issued.

3. form of.

4. where returnable.

5. service of.

6. New trustees and new service.

7. Suit not to proceed, unless, &c.

APPEARANCE AND ANSWER OF TRUSTEE.

8. Trustee to file answer, &c.

9. may be further examined on written in-

terrogatories.

10. Corporations, how to answer.
11. Answer to be taken as true, &c.

12. Mode of trial.

13. Trustee, default of.

14. penalty on, for perjury.

PROCEEDINGS IN RELATION TO ADVERSE
CLAIMANTS.

15. Adverse claimant may become a party.

16. Proceedings in such case.

17. Testimony, how taken.

PROCEEDINGS WHEN SUIT IS PENDING
AGAINST TRUSTEE.

18. Case of attachment of a demand already in

suit.

19. 20. Proceedings in such case.

WHEN AND FOR WHAT TRUSTEES ARE
CHARGEABLE, &C.

21. Liability as trustees.

Section
22. Liability of executors and administrators.

23.

24.

25.

26.

27.

28.

29.

30.

31.

of assignees of insolvents.

Debt may be attached before it is payable.

Fraudulent conveyance to trustee.

Mutual demands between principal and
trustee.

Certain demands excluded.

Trustee not chargeable if he has paid over

before knowledge of service.

nor for a certain sum due for wages, &c.

If a savings bank is charged as trustee, and
identity of defendant doubtful, plaintiff to

give bond.

What demands not attachable by this pro-

cess.

judgment, execution, AND SCIRE FACIAS.

32. Form ofjudgment against trustee.

33. Goods not demanded in thirty days may be
attached again.

34. or recovered by defendant.

35. or otherwise delivered to the officer on
demand.

36. Demand on absent trustee.

37. Judgment against trustee shall protect him,

&c.

38. for him not to bar defendant.

39. Scire facias against trustee, after judg-

ment.

40. 41. Proceedings therein upon default.

42. upon examination of trustee.

43. Writ of scirefacias to be served within two
years after judgment, except, &c.
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death of parties.

Section
44. Upon death of trustee, executor, &c., liable.

45. Proceedinug when trustee dies before judg-

ment.

46. when executor, &c., does not appear.

47. scire facias against executor, &c.

48. When trustee dies after judgment.

49. within thirty days after judgment.

50. 51. .ludgment against executor, &c., how
enforced.

PROCEEDINGS WHEN TRUSTEE HAS SPECIFIC
GOODS.

52, 53. Case of trustee having specific goods,

&c.

54. Suit not to prevent his delivering them, un-

less, &c.

55, 56. Case of trustee having lien on the goods.

57. Such goods, how disposed of.

may be sold by trustee in case, &c.

Trustee when liable for non-delivery of

such goods.

COSTS.

58.

69.

60. Costs and expenses of trustee.

61. Trustee to retain costs out of eflFects in his

hands and to recover balance of plaintiff.

Section
62. Costs when trustee is discharged.

6.3. when trustee is out of state.

64. when trustee does not dwell or have place

of business in county.

65. when trustee is liable to pay.

66. proceedings in such case.

67. when several trustees are liable for.

68. 69, 70. against trustee on scire facias.

71. execution for, against trustee.

72. on scire facias against several trustees.

73. for or against adverse claimant.

74. not to be recovered by plaintiff, if wagep
attached and five dollars are not recovered.

TRUSTEE PROCESS BEFORE JUSTICES OF THE
PEACE, &C.

75. Trustee process before police courts, &c.
76. Proceedings.

77. Writ may run into any county in certain

cases.

78. Trustee not liable out of county.

79. 80, 81. how may appear and answer.

82. Costs for trustee, and allowance for ex-

penses.

83. Justice may issue scire facias, although,

&c.

COMMENCEMENT AND SERVICE OF PROCESS.

Section 1. All personal actions eithei- in the superior court or the
supreme judicial court, may be commenced by trustee process; except
actions of replevin, actions of tort for malicious prosecution, for slander

either by writing or speaking, and for assault and battery; and any
person or corporation may be summoned as trustee of the defendant
therein. 3 Met. 564. 13 Met. 471. 1 Gray, 424. See § 75.

Sect. 2. The writ shall be signed, sealed, bear teste, and be issued,

like other original writs in civil actions.

Sect. 3. It shaU be in the form heretofore established, authoriz-

ing an attachment of the goods and estate of the defendant in his

own hands, and also in the hands of the trustee, and shall be sub-

ject to alteration as is provided in chapter one hundred and twenty-
three.

Sect. 4. If all the persons named in the writ as trustees dwell or

have usual places of business in one county, the writ shall be returnable

in such county, otherwise it may be returnable in any county in which
either of them dwells or has his usual place of business, without regard
to the domicil of the other parties. 12 Cush. 2Si. 5 Gray, 311. 7 Gray, 282.

Sect. 5. The attachment of the goods and estate of the defendant
in his own hands and possession, if any, shall be made in the usual man-
ner, and the writ shall be further served on the defendant and each of
the trustees in the manner prescribed for the service of an original

summons without an attachment.
Sect. 6. The plaintiff may at any time insert the names of other

trustees, and cause the writ to be served on them ; and after service on
a trustee the writ may be again served on him in like manner and with
the same effect as if it had not been previously served. If serAice is

made on a trustee after service on the defendant, it shall be again served
on the defendant.

Sect. 7. If all the trustees are discharged, the plaintiff shall not pro-
ceed in the suit against the defendant unless there has been legal service

of the writ on him, or notice of the suit, or unless he actually appears
and answers thereto.

61 91

In what cases
the process lies,

&c.
R. S.109,§§1,
4,6.
1859, 196.

2 Mass. 37.

3 Pick. 302.
21 Pick. 109.

Writ, how is

sued.
R. S. 109, § 2.

form of.

1794, 65, § 1.

R. S. 109, § 3.

where return-
able.

R. S. 109, § 7.

1852, 287.

22 Pick. 250.

4 Cush. 588.

6 Cush. 500.

service of.

R. S. 90, § .39.

R. S. 109, § 8.

18.37, 210, § 1.

13 Met. 471.

See Ch. 123.

New trustees
and new ser-
vice.

R. S. 109, §9.

Suit not to pro-
ceed, unless,
&c.
R. S. 109, § 10.

13 Met. 471.
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Trustee to file

answer, &o.
lb^5_', 312, §SG.
3 Blet. 297.

may be fur-
ther examined
ou written in-

terrogatories.
1852, 312, § 57.

Corporations,
how to answer.
K. S. 109, § (i.

185.', 312, § 5(5.

2 Miiss. 37.

3 Met. 5(H.

1 Gray, 424.

Answer to be
titkea as true,
&a.
K. S. 100, § 15.

2 Mass. 9(i.

4 Mass. 85.

11 3Ia88. 488.

Mode of trial.

K. S. 109, § 16.

Trustee, default
of.

E. S. 109, § 14.

1852, 312, § 56.

penalty on,
for perjury.
R. S. 109, § 78.

1852, 312.

4 Mass. 272.
10 Mass. 258.

8 Cush. 199.

APPEARANCE AND ANSWER OF TRUSTEE.

Sect. 8. Every person summoned as trustee shall appear and file

his answer within the first ten days of the return term of the writ if the
court sits so long, or otherwise before the adjournment of the court,

unless the court for good cause shown allows further time therefor.

The answer shall be sworn to by the trustee, and shall disclose as

plainly, fully, and particularly as practicable, what goods, eftects, or

credits, of the defendant, if any, were in his hands or possession at the

time of the service of the writ upon him.

Sect. 9. The plaintifi" may from time to time examine the supposed
trustee upon written interrogatories filed in the clerk's office. The an-

swers thereto shall be sworn to and filed in the clerk's office within seven

days after notice to the trustee or his attorney of the filing of the inter-

rogatories, unless the court otherwise orders. If answers are not so

filed, the court may pass such order as the case may require.

Sect. 10. Corpoi'ations summoned as trustees may appear and an-

swer by their cashier, treasurer, secretary, or such other officer as they
shall appoint or as the court shall require to attend for that purpose.

The answer and examination on oath of such officers or persons shall be
received as the answer and examination of the corporation.

Sect. 11. The answers and statements sworn to by a trustee shall

be considei'ed as true, in deciding how far he is chargeable, but either

party may allege and prove any other facts not stated nor denied by
him, that may be material in deciding that question.

7 Pick. 194. 8 Pick. 67. 4 Cush. 314. 9 Cusli. 530. 10 Cush. 104.

Sect. 12. Any question of fact arising upon such additional allega-

tions may be tried and determined by the court, or may be submitted to

a jury in such manner as the court shall direct.

Sect. 13. When a person duly summoned as a trustee neglects to

appear and answer to the suit as herein provided, he shall be defaulted

and adjudged a trustee.

Sect. 14. If a person summoned as trustee, or the executor or ad-

ministrator of such person, or if an officer, agent, or other person, who
appears and answers for a corporation so summoned, upon his examina-
tion on oath, knowingly and wilfully answers falsely, he shall, out of his

own goods and estate, pay to the plaintiff" in the trustee process, or to

his executoi's or administrators, the full amount due on the judgment
recovered therein, with interest therefor, to be recovered in an action of
tort ; and he shall moreover, on conviction thereof upon indictment, be
adjudged guilty of perjury.

Adverse claim-
ant may be-
come a party.
U. S. 109, § 17.

1 1 Mass. 488.
10 Met. 180.

7 Cush. 483.

5 Gray, 49.

Proceedings in
such case.

K. S. 109, § 18.

Testimony,
liow taken.
R. S. 109, § 19.

18.39, 107, § 1.

PROCEEDINGS IN RELATION TO ADVERSE CLAIMANTS.

Sect. 15. If it appears that any goods, eflfects, or credits, m the
hands of a supposed trustee, are claimed by another person by force of
an assignment from the defendant or otherwise, the court may permit
such claimant to appear and maintain his right. If he does not A'olun-

tarily appear, notice for that purpose may be issued and served on him
in such manner as the court shall direct.

Sect. 16. If such claimant appears, he may be admitted as a party
to the suit so far as respects his title to the goods, effects, or credits, in

question, and may allege and prove any facts not stated nor denied by
the supposed trustee ; and such allegations shall be tried and deter-

niined in the manner before provided.

Sect. 17. Upon the trial of any question arising upon the additional

allegations of a party, any part of the testimony may be given by depo-
sitions taken and reduced to writing in the usual form, and filed in the

case, or orally, as the court shall direct.
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PROCEEDINGS WHEN SUIT IS PENDING AGAINST TRUSTEE.

Sect. 18. If during the pendency of an action the defendant is sum- Caseofattach-

moned as the trustee of the plaintiff, the first suit may nevertheless pro- maud already in

ceed so far as to ascertain by a verdict, award, or otherwise, what sum is suit.

due from the defendant. The suit shall not be delayed on account of 7 Mass. 149.

the trustee process, unless the court for good cause shown sees fit to

continue it for judgment until the termination of the trustee suit, or

until the attachment therein is dissolved by the discharge of the trustee,

or by the satisfiiction of the judgment, or otherwise.

Sect. 19. The court may, on application of the plaintiff in the Proceeding-sin

trustee process, continue the other suit, on such terms as it deems just R.''s.Toy,'§ 32.

and reasonable. If it is not so continued, and judgment is rendered
against the defendant, he shall not afterwards be adjudged a trustee on
account of the demand so recovered against him, so long as he is liable

to an execution on the judgment.
Sect. 20. If, before final iudgment is rendered in the first suit, the Same subject.

• •-•* • RS 109 6 33
defendant in that suit is adjudged a trustee in the other, and pays there- '

'

on the money demanded in the first suit, or any part thereof, the fact

shall be stated on the record of the first suit, and judgment therein shall

be rendered for the costs due to the plaintiff, and for such part of the

debt or damages as remains due and unpaid.

WHEN AND FOR WHAT TRUSTEES ARE CHARGEABLE, &C.

Sect. 21. When a person is summoned as trustee having goods, Liability as

effects, or credits, of the defendant intrusted or deposited in his hands R^s-'^f^, § 4.

or possession, such goods, effects, and credits, shall be thereby attached "
^^^'?^^'

and held to respond the final judgment in the suit, in like manner as .3 pick.' 302!

goods or estate when attached by the ordinary process, except as here- gpjck
120^'^"

inafter provided. 3 Met. .303.

13Met. 4n. 4Cush. 314. 7 Cush. 483,487. 6 Gray, 116, .320. 7 Gray, 491. 12 Met. 397.

Sect, 22. Debts, legacies, goods, efiects, or credits, due from, or in of executors

the hands of, an executor or administrator as such may be so attached tors.

in his hands. ^Masl"" a.'""
19 Pick. 354. 20 Pick. 563. 3 Met. 507. 2 Cush. 111. 7 Cush. 406. 2 Gray, 251. 8 Mass! 246!

Sect. 23. Any dividend of an estate of an insolvent debtor, if it is of assignees

not upon a claim for wages which would not have been attachable in is^i^^oJ*^^
^'

the hands of the original debtor, may after the dividend is declared be ^A^^log^^^'

so attached in the hands of the assignee.

Sect. 24. Any money or other thing due to the defendant may be Debt maybe at-

attached as herein mentioned before it has become payable, if it is due Is payawi"'^''
'*

absolutely and without any contingency ; but the trustee shall not be
^Y^'/*^"*'ir^'*'

compelled to pay or deliver it before the time appointed by the con- "^'
~

tract.

Sect. 25. If a person summoned as trustee has in his possession Fraudulent con-

goods, effects, or credits, of the defendant, which he holds by a convey- trustee!
*"

ance or title that is void as to the creditors of the defendant, he may be R- s. i09, §35.

adjudged a trustee, although the defendant could not have maintained 5Ma8B!3yo!

an action therefor against him. ^ ^^*^' ^'^^

Sect. 26. Every trustee shall be allowed to retain or deduct out of Mutual de-

the goods, effects, and credits, in his hands, all demands against the ^rincipaYand"'^'^

defendant of which he could have availed himself if he had not been tru|tee.

summoned as a trustee, whether by way of set-off on a trial, or by the k;' Mass". 47.3.'*

set-off of judgments or executions between himself and the principal
; ]^q^I^- ^53"

and he shall be liable for the balance only, after all mutual demands
between him and the principal are adjusted.

Sect. 27. In the demands mentioned in the preceding section to be mauds^exciud-
adjusted between the trustee and the defendant, there shall not be ed.
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R. S. 109, § 37.

Trustee not
charg-eable if he
has paid over
before knowl-
edg-e of service.

R. S. 109, § 5.

3 Pick. 65.

3 Met. 301.

5 Gush. 545.

nor for a cer-
tain sum due for
wages, &c.
1842, 91.

185?, 200, § 2.

See Ch. 90, § 29.

If saving's bank
charged as trus-
tee, and identity
of defendant
doubtful, plain-
tiff to give bond.
1850, 48.

7 Gray, 134.

What demands
not attachable.
R. S. 109, § 30.

See Ch. 118, §78.

3 Mass. 289.

5 Mass. 319.

7 Cash. 257.

7 Mass. 259.

3 Mass. 33, 68.

3 Pick. 1, 05.

6 Pick. 120.

4 Met. 486.

12 Met. 12.

2 Mass. 94.

3 Mass. 121.

included on either side any claim for unliquidated damages for wrongs
or injuries.

Sect. 28. If after the service of process on the trustee, but before

he has knowledge thereof, he in good faith makes any payment, or be-
comes liable to a third person, by reason of the goods, effects, or credits,

in his hands, or has delivered the same to the defendant, or to any other

person entitled thereto, he shall be allowed therefor in the same manner
as if the payment or delivery had been made, or the liability incurred,

before the service of the writ.

Sect. 29, When the wages for the personal labor and services of a

defendant are attached for a debt or demand other than for necessaries

furnished him or his flimily, and when a debt due for the services of the

wife or minor children of the defendant is attached, there shall be re-

served in the hands of the trustee a sum not exceeding twenty dollars,

which shall be exempt from such attachment.

Sect. 30. When a savings bank or an institution for savings is

charged as trustee, and in the opinion of the court there arises upon the

answer a doubt as to the identity of the defendant, the court may in its

discretion require the plaintiff to give bond with surety or sureties to

be approved by the court, conditioned to save such bank or institution

harmless therefrom.

Sect. 31. No person shall be adjudged a trustee in either of the
cases following, viz. :

—
First. By reason of having drawn, accepted, made, or indorsed, any

negotiable bill, draft, note, or other security when either is payable on
time and is not overdue ;

Second. By reason of any money or other thing received or collect-

ed by him as a sheriff or other officer by force of an execution or other

legal process in fxvor of the defendant in the trustee process, although
the same has been previously demanded of him by the defendant

:

Third. By reason of any money in his hands as a public officer, and
for which he is accountable to the defendant merely as such officer

:

Fourth. By reason of any money or other thing due from him to

the defendant, unless it is at the time of the service of the writ on him
due absolutely and without depending on any contingency : nor
6 Cush. 2(>1. 7 Gray, 153. 13 Gray, 200.

Fifth. By reason of a debt due from him on a judgment, so long as

he is liable to an execution thereon.

Form ofjudg-
ment against
trustee.
R. S. 109, § 42.

21 Pick. 109.

Goods not de-
manded in 30
days may be at-

tached again.
R. S. 109, § 43.

1 Mass. 117.

6 Gray, 241.

or recovered
by defendant.
R. S. 109, § 44.

or otherwise
delivered to of-

ficer on de-
mand.
R. S. 109, § 45.

C Gray, 24i.

JUDGMENT, EXECUTION, AND SCIRE FACIAS.

Sect. 32. When a person is adjudged trustee in the original suit,

it shall not be necessary to specify in the judgment the sum for which
he is chargeable; but if upon a Avrit of scire facias against him, it ap-

pears that he is chargeable as trustee, the sum shall be expressed in tlie

judgment.
Sect. 33. If, after a person is adjudged trustee, the goods, effects,

and credits, in his hands, are not demanded of him, by force of the

execution, within thirty days after final judgment, they shall be liable to

another attachment, whether made before or after the judgment, in like

manner as if such prior attachment had not been made.
Sect. 34. If there is no such second attachment, the defendant in

the suit may recover them, if not demanded as aforesaid within said

thirty days, in like manner as if they had not been attached.

Sect. 35. If no such second attachment is made of the same goods,

effects, and credits, and no action is brought therefor by the defendant,

and if they are not paid or delivered to him before they are demanded
of the trustee by the officer, the trustee shall be liable to pay and
deliver the same, when so demanded, although it should be after the

expiration of said thirty days.
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Sect. 36. If the trustee cannot be found in the state by the officer Demand on ab-

to whom the execution is committed for service, a copy of the execu-
k."s.*io9,'^§'46.

tion may be left at his dwelHng-house or last and usual ]:)lace of abode,

with a notice to him indorsed thereon and signed by the officer, signi-

fying that he is required to pay and deliver, towards satisfying the ex-

ecution, the goods, effects, and credits, for which he is liable ; and this

sliall be a sufficient demand for all the purposes expressed in the three

preceding sections.

Sect. 37. The jurlgment against a trustee shall acquit and dis- judgment

charge him from all demands by the defendant, or his executors or
gfairprotect'^^

admhiistrators, for all goods, effects, and credits, paid, dehvered, or him, &c.

accounted for, by the trustee, by force of such judgment. 7 Gray"2ro,^56(;.

Sect. 38. If a person summoned as trustee is discharged, the judg- for him not to

ment shall be no bar to an action brought against him by the defendant
^^^^f^'^^^^^:

lor the same demand.
Sect. 39. If a person who is adjudged a trustee in the original suit scire facias

does not pay over to the officer, upon demand, goods, effects, or credits, aleHudo^tmi"'
sufficient to satisfy the execution, and if the execution is not otherwise R. s. loot §§

satisfied, the plaintiff may sue out a writ of scire facias against all or a 4Cush. 420.

separate writ against each of the trustees, from the court in which the scush. 289.

judgment was rendered, to show cause why judgment and execution ^^^ '•

should not be awarded against him and his own goods and estate, for

the sum remaining unsatisfied on the judgment against the defendant.

Sect. 40. If a trustee duly served with the scire facias neglects to Proceedings

appear and answer, he shall be defaulted ; and if he was not examined default.
"^°"

in the original suit, judgment shall be rendered against him upon R. s. 109, §39.

such clefault, for the whole sum remaining unsatisfied on the judgment
against the defendant.

Sect. 41. If a trustee who is defaulted on the scire facias has been same subject,

examined in the original suit, judgment in the scire facias shall be ren- ^- ^- lo^'S^*^-

clered upon the facts stated in that examination, or proved in the trial

had thereon, for any part remaining in his hands, of the goods, effects,

or credits for which he was originally chargeable as a trustee, or for so

much thereof as then remains unsatisfied on the judgment against the

defendant.

Sect. 42. If the trustee appears and answers to the scire facias, upon exami-

and if he had not been examined in the original suit, he shall be liable
njifaon of trus-

to be examined in the same manner as he might have been in that R.s. 109, §4i.
• •• ^1 Jl ICK 101)

suit ; and if he had been examined in the original suit, the court may 1 Met. 426.
'

require or permit him to be examined anew in the suit on the scire "* ^^^^- *^^-

facias. In either case, he shall be permitted to answer and prove any
matter that may be necessary or proper for his defence in the suit on
the scire facias. Upon the whole matter appearing upon such exam-
ination and trial, the court shall render such judgment as law and jus-

tice require.

Sect. 43. No writ of scire facias shall be maintained against a Wvitofscirefa-

person adjudged trustee unless served upon him within two years after ed'withhitwo

the rendition of iudgment in the original suit ; except that if the j^ears after

money or other thing is not payable when the judgment is rendered, cept, &c.

'

said writ may be maintained if served within one year after payment
4^ray*^'|45

becomes due.

death of parties.

Sect. 44. If a person summoned as trustee in his own right dies upon death of

before the judgment recovered by the plaintiff is fully satisfied, the ecutor^&c!,!^-

goods, effects, and credits in his hands at the time of the attachment hie.

shall remain bound thereby, and his executors or administrators shall ' ' ' "

be liable therefor in like manner as if the writ had been originally

served on them.
61*
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Proceeding's
when trustee
dies before
judgment.
R. S. 109, § 64.

when execu-
tor, &c., does
not appear.
R. S. 109, § 65.

Scire facias
against execu-
tor, &c.
R. S. 109, § 66.

When trustee
dies after judg-
ment.
R. S. 109, § 6r.

within thirty
days after judg-
ment.
R. S. 109, § 08.

Judgment
against execu-
tor, &c., how
enforced.
R. S. 109, § 09.

Same subject.

R. S. 109, § 70.

Sect. 45. If he dies before judgment in the original suit, his execu-

tor or administrator may appear voluntarily, or may be cited to apjjear,

as in other cases. The further proceedings shall then be conducted in

the same manner as if the executor or administrator had been origi-

nally summoned as a trustee, except that the examination of the de-

ceased, if any is filed, shall have the same effect as if he were living.

Sect. 46. If the executor or administrator does not appear, the

plaintiff, instead of suggesting the death of the trustee, may take judg-

ment against him by default or otherwise as if he were living, and
the executor or administrator shall pay on the execution the amount
which lie would have been liable to pay to the defendant, and shall be

thereby discharged for the amount so paid, in like manner as if the

executor or administrator had been himseif adjudged trustee.

Sect. 47. If, in the case last mentioned, the executor or adminis-

trator does not voluntarily pay the amount in his hands, the plaintiff

may proceed against him by a writ of scire facias, as if the judgment
in the first suit had been against him as trustee.

Sect. 48. If the person summoned as trustee dies after judgment
in the- original action, the executor or administrator may pay on the

execution the amount which the deceased would have been liable to

pay if Uving, and he shall be discharged from all further demands on
account thereof, in the manner before mentioned. If he refuses so to

do, the plaintiff may proceed against him by a writ of scire facias, in

the manner provided in the preceding section.

Sect. 49. If a person against whom execution issues as trustee is

not living at the expiration of thirty days after final judgment in the

trustee suit, the demand to be made for the purpose of holding the

attachment may be made of the executor or administrator of the de-

ceased person at any time within thirty days after his appointment,

and shall have the same effect as if made within thirty days after the

judgment.
Sect. 50. When an executor or administrator is adjudged trustee

for or on account of goods, effects, or credits in his hands or possession

merely as such executor or administrator, whether in a suit originally

commenced against him as trustee, or against the deceased testator or

intestate, and whether the judgment is in the original suit or on a writ

of scire facias, the execution shall not be served on his own goods or

estate, nor on his person, but he shall be liable for the amount in his

hands, in like manner and to the same extent only as he would have
been to the defendant, if there had been no trustee process.

Sect. 51. If, after final judgment against an executor or adminis-

trator for a certain sum due from him as trustee, he neglects to pay the

same, the original plaintiff in the trustee process shall have the same
remedy for recovering the amount, either upon a suggestion of waste

or by a suit on the administration bond, as the defendant in the trustee

process would have had upon a judgment recovered by himself for the

same demand against the executor or administrator.

Case of trustee
having specific

goods, &c.
K. S. 109, § 22.

7Ci;sh.4s7.
Gray, 320.

Same subject.

R. S. 109, § 23.

PROCEEDINGS WHEN TRUSTEE HAS SPECIFIC GOODS.

Sect. 52. When a person is charged as trustee by reason of goods
or chattels, other than money, which he holds or is bound to deliver to

the defendant, he shall deliver the same, or as much thereof as may be

necessary, to the officer who holds the execution ; and the goods shall

be sold by the officer, and the proceeds applied and accounted for in

the same manner as if they had been taken on an execution in com-
mon form.

Sect. 53. The value of any goods so delivered shall be ascertained

and fixed, as between the trustee and defendant, in like manner and
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upon the stime principles as if they had been delivered to the de-
fendant. Upon the application of either party the court may, pending
the original suit or upon the scire facias, determine the value, and
make any other order in relation to such goods and the delivery thereof
that may be necessary or proper to protect the rights of the trustee
and defendant.

Sect. 54. When a person summoned as trustee is bound by con- Suit not to pre-

tract to deliver specific goods to the defendant at a certain time and j.™t.'rostee de-

, . , . , ^ 1 1 11 1 11 T 1 ^1 li\ (Miiio- them,
place witlnu the state, he shall not be compelled by reason oi the imUss, &o.

trustee process to deliver them at any other time or place ; and he e^Mass^'ou
~^'

may, notwithstanding such process, tender or deliver them to the per-

son entitled under the contract, at the time and place therein men-
tioned, unless he shall have been previously adjudged a trustee on
account thereof.

Sect. 55. When it appears that such goods in the hands of a per- Cr.so of trustee

son summoned as trustee are mortgaged or pledged, or in any way
Jik' !"^ort

s" °"

liable for the payment of a debt to him, the attaching creditor may be k«^ loy, §25.

allowed, under an order of the court for that purpose, to pay or tender ' '
'

the amount due to the trustee; and he shall thereupon deliver the
goods in the manner before provided to the officer who holds the
execution.

Sect. 56. If the goods in such case are held for any pm-pose other same subject,

than to secure the payment of money, and if the contract, condition, or ^- ^- ^°^' § -*'•

other thing, to be performed, is such as can be performed by the attach-

ing creditor without damage to the other parties, the court may make
an order for the performance thereof by him. Upon such performance,
or a tender, the trustee shall deliver the goods in the manner before
provided to the officer who holds the execution.

Sect. 57. All goods received by the officer under the two preceding sucii g-oods,

sections, shall be sold and disposed of in the same manner as if they
|JJ?"'

disposed

had been taken on an execution in common form ; except that from the K.' s. 109, § 27.

proceeds of the sale the officer shall repay to the attaching creditor the
amount paid by him to the trustee for the redemption of the goods, with
interest thereon, or shall indemnify the creditor for any other act or
thing by him done or performed pursuant to the order of the court for

the redemption of the goods.
Sect. 58. Nothing contained in the preceding sections shall prevent may be sold

the trustee from selling the goods in his hands for the payment of the
cJge''''sfg'^''

^^

demand for which they are mortgaged, pledged, or otherwise liable, at R- s'. 109, § 28.

any time before the amount due to him is paid or tendered as before
mentioned, if such sale would be authorized as between him and the
defendant.

Sect. 59. If a trustee refuses or neglects to deliver any goods in his Trustee when
hands when thereunto lawfully required by the officer who serves the

deulfery'of such
e>:ecution, he shall, after deducting the amount of any lien he has goods.

thereon, be Uable to the plaintiff in the action for the value thereof, to
^'^" ^°^'5 29-

be recovered as money is recovered when not paid on the first execution
pursuant to the judgment against a trustee.

COSTS.

Sect. 60. If a person summoned as trustee appears and answers costs and ex-

upon oath as herein provided, he shall be allowed his costs for travel p;^;'«s oftrus-

and term fees, and such further sum for counsel fees and other necessary k.'s. 109, §49.

expenses as the court may deem reasonable. But if a trial is had between IfPi.^^^yK^'
the plaintiff and alleged trustee upon any issue of fact, the court may 12 Met. 397.

aw\ard costs to either party as justice and equity require.

Sect. 61. If he is adjudged trustee, his costs and charges shall be
^^^;;^costs"ou\'

deducted and retained out of the goods, effects, and credits, in his hands, of effects in his
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hands, and re-

cover balance
of ijlaintiff.

R. S. 10!), §50.
1845. 18S.

10 Met. 5S0.

12 Cush. 131.

Costs when
trustee is dis-

charged.
R. S. 109, §51.
3 Cush. 311.

v\'h«n trustee
is out of .state.

R. S. lOO, § 52.

10 Mass. 25.

when trustee
does not dwell
or have place
of business in
county.
K. S. 109, § 53.

1S52, 287.

when trustee
liable to pay.
R. S. 109, §54.
1852, 312, §81.
1852, 287.

proceeding's
in such case.

R. S. 109, § 55.

when several
trustees are lia-

ble for.

R. S. 109, §56.

against trus-
tee on scire fa-
cias.

R. S. 109, § 57.

same subject.

R. S. 109, § 58.

same subject.
R. S. 109, § 59.

1852, 312, §§ o8,

81.

execution for,

against trustee.

R. S. 109, § 60.

1852, 312, § 81.

on scirefa^
cias against

and he shall be chargeable for the balance only to be paid on the execu-
tion. If such goods, etiects, and credits, are not of sufficient value to

discharge the costs taxed in his favor, he shall have judgment and execu-

tion against the plaintiff for the balance of such costs, after deducting
the sum disclosed, in the same manner as if he had been discharged.

Sect. 62. If he is discharged for any cause, his costs and charges

shall be paid by the plaintiff, and he shall have judgment and execution

therefor.

Sect. 63. If the person summoned as trustee is out of the state at

the time of the service of the original writ on him, and appears and
answers at the first term after his return, he shall be allowed for his costs

and charges in the same manner as if he had appeared at the term when
the action was entered.

Sect. 64. If the person so summoned does not dwell or have a usual

place of business in the county in which the writ is returnable, he shall

in all cases be allowed his costs and charges, which shall be retained or

recovered as before provided, whether he appears at the first or at any
other term, and whether in the original suit or upon a scire facias
against him.

Sect. 65. If a person summoned as trustee who dwells or has his

usual place of business in the county in which the writ is returnable,

without any reason which the court deems sufficient, neglects to appear
and answer within the time herein provided, he shall be liable if the

plaintiff recovers judgment in the suit, and his costs are not otherwise

recovered and received by him, for all costs for the plaintiff's travel and
term fees, until he appears.

Sect. 66. If he does not pay the amount when demanded by the

officer who serves the execution, the officer shall state the fact in his

return, and if it also appears by the return that the costs have not been
paid, the court shall award a new execution against him for the costs.

Sect. 67. If there are several persons summoned as trustees and liable

for costs under the provisions of the two preceding sections, the second
execution shall be awarded against them jointly, and if either pays more
than his proportion, the others shall be bound to contribute equally to

indemnify him for the excess.

Sect. 68. If a person summoned as trustee, who dwells or has his

usual place of business in the county in which the writ is returnable, is

defaulted in the original suit, and a writ of scire facias issues against

him, he shall be liable for all costs on the scire facias, to be paid out of
his own goods and estate, whether he is finally adjudged a trustee or

not, except as hereinafter provided.

Sect. 69. If it appears that the person so defaulted had in his hands
goods, effects, or credits, liable to the attachment, and that he has paid

and delivered the whole amount thereof on the execution issued on the

original judgment, he shall not be liable for costs on the scire facias, nor
shall he be entitled to recover costs.

Sect. 70. If the person so defaulted was prevented from appearing

in the original suit by his absence from the state, or for any other reason

which the court deems sufficient, he shall not be liable for costs on the

scire facias, but the court may, if it appears reasonable, allow him his

costs and charges for travel and term fees, counsel fees and other neces-

sary expenses, to be retained or recovered in like manner as if he had
appeared in the original suit.

Sect. 71. If a person summoned as trustee is held liable to pay from
his own estate the costs on the scire facias as before provided, and if he
is at the same time liable for the costs for the plaintiff's travel and term
fees in the original suit, one execution shall be issued against him for

both sums.

Sect. 72. When there are several trustees liable to the writ of scire
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facias, if the plaintiff, without reasons which the court deems sufficient, Beveraitms-

sues out two or more writs, when he might have joined all the trustees xlfs. loo, §61.

in one writ, he shall recover no moi'e costs than if he had sued out only

one Avrit, and the court may apportion the costs equally and proportion-

ally among all the trustees liable therefor.

Sect. 73. When an adverse claimant is admitted as a party, the Costs for or

court may award costs between him and the attaching creditor and sup- "Riimaiitr'^
'^'^^^

posed ti'ustee, or either of them, as justice and equity require. K. s. loo, §21.

Sect. 74. If the wages for the personal labor and services of a per- not for plain-

son are attached by the trustee process on a claim other than for neces-
taoiled^ 'aI^

''^

saries, and the plaintiff does not recover a sum amounting to five dollars i!^57, 200, § 1.

1 14- 1 1 11 ,. x> -4.
° See Ch. 90, 6 29.

as debt, he shall recover no costs 01 suit.
^

TRUSTEE PROCESS BEFORE JUSTICES OP THE PEACE, &C.

Sect. 75. All personal actions but those excepted in section one. Trustee process

which are within the jurisdiction of, and may be brought by the ordinary com-r&c!^^*^

process before, a justice of the peace, or police court, may be so brought ?• s^ 109, §§71,

by the trustee process. ' '

"'

Sect. 76. The foregoing provisions of this chapter shall, as far as Proceedings,

applicable and except as is hereinafter provided, ajiply to such suits ^" ^' ^^'•*'
^
'^'

before police courts and justices of the peace.

Sect. 77. When a person is summoned as trustee who is liable to }Vrit may run

be charged as such, and the defendant resides in this state, but in a ia'^^ertluncas'es'!

county other than that in which the writ is returnable, the writ may |oo^?i-'^o'

run into any county, and be served on the defendant fourteen days at i!s52'287.'

least before its return day, in like manner as if issued from the superior ^^^'^' ^^~' § ^•

court.

Sect. 78. No person shall be held to answer as a trustee in an action Trustee not Uar

before a justice of the peace, or police court, in any other county than
^^e out of coun-

that in which he dwells or has his usual place of business. If he is out ^^.'^•^^f!?'§''2-

of the county at the time of the service of the original writ on him, and isoo^ 152,' § 1.

does not return before the final judgment in the suit, he shall not be
chargeable as trustee.

Sect. 79. If the person summoned as trustee appears either in per- how may ap-

son or by attorney and declares in writing that he had not in his hands f^aT!*"
™

or possession, at the time when the writ was served on him, any goods, ^f- 1,^^' § i^-

effects, or credits, of the defendant, and submits himself thereupon to iiias'siss!

examination uj)on his oath, and if the plaintiff declines to examine him, iV'leif
^'94^*

or if ui)on such examination his declaration appears to be true, he shall s Pick. 07.'

be discharged. 9 Cush. 530. 10 Cush. 104. ^ ^"®^" ^^'^'

Sect. 80. Every such declaration may be signed bv attorney, and Same subject,

if the plaintiff proceeds to examine the supposed trustee thereupon, he « Pick. 25.

shall propose interrogatories in writing, which shall be answered in

writing and signed and sworn to by the supposed trustee.

Sect. 81. If a person so summoned admits that he has in his hands Same subject.

any goods, effects, or credits, of the deil-ndant, or wishes to refer that ^' ^" ^^''*' ^
^^'

question to the justice or court upon the facts, he may make a written
declaration on oath of such fiicts as are material. The plaintiff may then
examine him on written interrogatories, the answers to which shall be
sworn to, and in every case the declaration, interrogatories, and answers,
shall be filed with the justice or court.

Sect. 82. When a person summoned as a trustee is entitled to costs. Costs for trus-

his travel and attendance shall be taxed at the same rate as if he were au'ceXr ex""^'
a defendant, and he shall be allowed such further sum for his conn- penses.

sel fee and other necessary expenses as the justice or court deems rea-
^'- ^- 1^9, §

74.

sonable.

Sect. 83. When it becomes necessary to sue out a writ oi scire Justice may is~

jacias against a person summoned as trustee, it may be issued by the although, &c,

92

las.
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R. s. 109, § 75. justice of the peace by whom, or the police court by which, the judgment
1859^ 190.' was rendered, although the amount of the debt and costs therein exceeds

one hundred dollars, or if issued by the police court of the city of Bos-
ton, three hundred dollars.

CHAPTER 143.

OF REPLEVIN OF PROPERTY.

replevin of cattle distrained.

Section
1. Writ of replevin for beasts distrained or

impounded.
2. Proceedings thereon.

3. Plaintiff to give bond.

4. in double the value of property as ap-

praised.

5. Return of writ, with bond, &c.

6. Judgment for defendant, how rendered.

7. Beasts returned, how disposed of.

8. Judgment for plaintiff.

9. Certain cases to be removed to superior

court, &c.

REPLEVIN OF OTHER PROPERTY.

10. Replevin of goods.

11. Writ, how sued out, &c.

Section
12. Plaintiff to give bond.
13. Judgment for defendant.

14. Damages for delaying execution.

15. 16. Sums recovered on replevin bond, &c.,

how disposed of.

17. Judgment for plaintiff.

GENERAL PROVISIONS.

18. Goods attached held liable after return.

19. Damages, by whom assessed.

20. Form of writs of return and reprisal.

21. These proceedings not to bar action on
bond, &c.

22. Writ of reprisal, when to be issued.

23. Limitation of suit against surety on re-

plevin bond.

Writ of replev-
in for beasts
distrained or
impounded.
17S9, 26.

R. S. 113, § 17.

2 Gush. 88.

7 Cush. 355.
See Ch. 25,

§§21-38.

Proceedings
thereon.
R. S. 113, § 18.

Plaintiff to give
bond.
R. S. 113, §19.
1 Met. 508.

10 Met. 291.

12 Met. 51().

8 Cush. 556.

5 Gray, 27.

6 Gray, 303.

in double the
value of prop-
erty as apprais-
ed.

K. S. 113, § 20.

Return of writ,
with bond, &c.
R. S. 113, §21.

REPLEYIN OF CATTLE DISTRAINED.

Section 1. Any person wliose beasts are distrained or impounded,
in order to recover a penalty or forfeiture supposed to have been incurred

by their going at large, or to obtain satisfaction for damages alleged to

have been done by them, may maintain a writ of replevin therefor, to be
sued out and prosecuted before a justice of the peace, or police court, for

the county, in the same form substantially as heretofore established and.

used in such cases.

Sect. 2. The writ shall be sued out, served, returned, and the cause
shall be heard and determined, in like manner as is provided in other
civil actions before a justice of the peace, or police court, in all particu-

lars in which a different course is not prescribed.

Sect. 3. The writ shall not be seiwed, unless the plaintiff or some
one in his behalf executes and delivers to the officer a bond to tlie

defendant with sufficient sureties, to be approved by the officer, in a
penalty double the value of the property to be replevied, with condition

to prosecute the replevin to final judgment and to pay such damages
and costs as the defendant shall recover against him, and also to return

the propeiliy in case such shall be the final judgment.
Sect. 4. The writ shall require that the bond shall be given in

double the value of the property to be reple^'ied, but shall not express

the sum or amount for which it shall be given. When the parties do
not agree as to the value of the pi-operty, it shall be ascertained by three

disinterested and discreet persons appointed and sworn by the officer,

and the penalty of the bond shall be double the value ascertained by
such persons, or any two of them.

Sect. 5. The officer shall return such bond with the writ, to be left

with the justice or court for the use of the defendant; he shall also

include in his retui-n, indorsed on the writ, a certificate of the appoint-

ment of the three appraisers, the appraisal and the expenses thereof
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Sect. 6. If it appears upon the nonsuit of the plaintiif, or upon a Judgment for

trial or otherwise, that the beasts Avere hiwfully taken or distrained, the rendered!'
^°^

defendant shall have judgment for the sum found to be due from the k. s. 11.3, §22.

plaintiff for the penalty or forfeiture, or for the damages for which the
beasts were impounded, together with all the legal fees, costs, charges,

and expenses, incurred by reason of the distress, and also the costs of
the action of replcA-in; or instead thereof a judgment, for a return of the
beasts to be held by the defendant irrepleviable by the jilaintiff, and for

his damages for the taking thereof by the rei^levin, and for his costs.

Sect. 7. When the beasts are returned to the defendant pursuant to Beasts retum-

such judgment, they shall be held and disposed of in like manner as if posed of!^*^

they had not been replevied. k. s. 113, §23.

Sect. 8. If it appears upon the default of the defendant, or upon a JudgTiient for

trial or otherwise, that the beasts were taken or distrained without any R^g.^na, § 24.

sufficient or justifiable cause, the plaintiff shall have judgment for his

damages caused by the unjust taking and detaining of the beasts, and
for his costs of the suit.

Sect. 9. When it appears that the sum demanded for the penalty, Certain cases to

forfeiture, or damages, exceeds the sum of one hundred dollars, or that supedoTcourt.
the property of the beasts is in question, and that their value exceeds R-S. 113, §26.

one hundred dollars, or that the title to real estate is concerned or 1859^ 190!

brought in question, the case shall at the request of either party be trans-

feired to the superior court, and be there disposed of in like manner as

is provided in chapter one hundred and twenty, with respect to actions

brought before a justice of the peace, in which the title to real estate is

concerned or brought in question.

EEPLEVIN" OE OTHER PEOPEETT.

Sect. 10. When any goods exceeding in value twenty dollars, are Kepievinof

unlawfully taken or detained from the owner or person entitled to the S^^s.^iis, § 27.

possession, or when any goods of that value attached on mesne process 1 Mason, 319.

or taken on execution are claimed by a person other than the defendant 3 Greeni'. 183'.

in the suit in which they are so attached or taken, such owner or other ls^,7*'"^'iln^'-•',,.-, ' 15 Mass. 359.

person may cause them to be replevied. 10 Mass. 147.

3 Pick. 255. 9 Met. 440. 2 Cush. 88. 3 Cush. 261.
^^ ^^^^^- ^^'^

Sect. 11. Wlien the property alleged to be detained does not exceed writ, howeued

in value one hundred dollars, the writ may be sued out from, and i^so,'!^

returnable to, a justice of the peace, or police court, for the county in R- ^- 9o, § 2.^

which the goods are detained ; and in all cases the writ may be sued out 1^52, 3h,'§ 1.

'

of the superior court, and shall in such case be returnable to the same ^^S?' ^'•'*';,„

n 1 -I'll T T'TTini 1^ Mass. 153.

court for the county 111 which the goods are detained. It shall be sub- 6 Mass. 3.

stantiaUy in the form heretofore established and used, and in all particu- ~
^lll' l^[

lars in which a different course is not prescribed, shall be sued out, 10 Met. 291.

served, and returned, like other writs in civil actions. 8 Cush'. 550!

Sect. 12. The officer, before serving the writ, shall take fi-om the Plaintiff to give

plaintiff, or some one in his behalf, a bond to the defendant, with suf-
k^'s'iis 529

ficient sureties in double the value of the goods to be replevied, con- i859, 190.'

ditioned like the bond herein before described to be taken upon a writ n^lss.^ifa.
of replevin for beasts distrained or impounded ;

and the officer shall i'^^^^^g^^^'

proceed in the appraisal of the goods and the return of the writ, in the 10 Met. 291

manner provided ^dth respect to such action for beasts distrained or 1
9^^^- :™

11 111 •• 11 1 • " (jrray, 27
unpounded ; except that when the writ is returnable to the superior

court the bond shall be left with the clerk of the court for the use of
the defendant.

Sect. 1.3. If it appears upon the nonsuit of the plaintiff, or upon a Judgment for

trial or otherwise, that the defendant is entitled to a return of the goods,
b.^I"! ns,* § 30.

he shall have judgment therefor with damages for the taking by the
replevin, and his costs.
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Damag'es for
delaying execu-
tion.

R. S. 113, §31.
4 Mass. 614.

12 Mass. 406.

11 Pick. 223.

Sums recovered
on replevin
bond, &c., how
disposed of.

R. S. 113, § 32.

Same subject.

K. S. 113, §33.
1847, 153.

Judgment for
plaintiff.

R. S. 113, § 34.

Sect. 14. If the goods when replevied were taken on execution, or

if they were then attached, and judgment is afterwards rendered for

the attaching creditor, and if in either case the service of the execution

is deLayed by means of the replevin, the damages to be assessed for the

defendant, in case of judgment for a return, shall not be less than at

the rate of twelve per cent, a year, on the value of the goods, for so long
as the service of the execution is so delayed.

Sect. 15. All sums recovered in an action of replevin by an officer

for or on account of goods attached or taken on execution by him, or re-

covered in an action upon the bond given upon the replevin of such
goods, shall be applied and disposed of, as far as they will go, in the

following manner :
—

First. To pay the lawful fees and charges of the officer, the reason-

able expenses of the action of replevin, and the action on the bond, so

far as they are not reimbursed by the costs recovered

:

Second. To pay to the creditor at whose suit the goods were at-

tached, or taken on execution, the sum recovered by him in that suit, or

as much thereof as remains unpaid, with interest therefor at the rate of

twelve per cent, a year, so long as the money has been withheld from
the creditor, or the service of his execution delayed, by reason of the

replevin : and
Third, If the attaching creditor in such case does not recover judg-

ment in the suit in which the attachment was made, or if any balance

remains of the money so recovered by the officer after paying what is

due to the creditor, the same shall be applied and disposed of in the

same manner as would and ought to have been done with the surplus,

if any, of the proceeds of sale, in case the same goods had been sold on
execution.

Sect. 16. All sums received by such creditor from the proceeds of

the sale of goods attached or taken on execution, and afterwards re-

turned, or received for the value of any goods not returned, or recov-

ered from the officer for the insufficiency of the sureties in the bond,
shall be applied towards the discharge of the judgment recovered by
the creditor ; and all sums received as interest or damages for the delay

of his execution, shall be applied, one half to the sole use of the creditor,

and the other half in discharge of the judgment.
Sect. 17. If it appears upon default or otherwise that the goods

were unlawfully taken or attached, or unlawfully detained, by the defend-

ant, the plaintiff shall have judgment for his damages caused thereby,

and for his costs of the suit.

Goods attached
held liable after
return.
K. S. 113, § 36.

Damages, by
whom assessed.
R. S. 113, §35.
1852, 314, § 2.

Form of writs

GENERAL PROVISIONS.

Sect. 18. If the goods which are replevied had been attached, they
shall, in case of judgment for a return, be held liable to the attachment
until final judgment in the suit in which they were attached, and for

thirty days thereafter, in order to their being taken on execution. If

such final judgment is rendered before the return of the goods, or if

the goods when replevied were seized and held on execution, they shall

be held subject to the same attachment or seizure for thirty days after

the return, in order that the execution may be served thereon, or the

service thereof completed, in like manner as it might have been if the

goods had not been replevied.

Sect. 19. The damages in replevin, whether for the plaintiff or for

the defendant, shall be assessed by the jury by which the cause is tried,

if there is a trial by jury : otherwise they shall be assessed upon an in-

quiry by the court or justice, or by a jury empanelled for that purpose,

as damages are assessed in other civil actions.

Sect. 20. The writ of return in all actions of replevin shall be
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substantially in the same form that has been heretofore established and
used in like cases, and the writ of reprisal shall be substantially in the
same form with the writ heretofore called a writ of Avithernam.

Sect. 21. The foregoing provisions shall not preclude the defendant
fi'om his remedy on the replevin bond, or against the officer for the insuf-

ficiency of the sureties in the bond, to recover the value of the goods
together with the loss or damage caused by the replevin, notwithstand-
ing he has endeavored to recover the same by the writs of return and
of reprisal, as before provided.

Sect. 22. If the officer to whom the writ ofreturn is committed cannot
find the beasts or other goods that were replevied, so as to deliver them
to the defendant, he shall make a return of that fact upon the writ of
return ; and the defendant shall upon motion be entitled to a writ of
reprisal, to take the beasts or goods of the plaintiff and deliver them to

the defendant, to be held and disposed of according to law.

Sect. 23. No action shall be maintained against any person as surety

in a replevin bond, unless the "w^rit is served on him within one year
after the final judgment in the action of replevin ; or if the action is not
entered, within one year after the end of the term at which the action

of replevin ought to have been entered.

of return and
reprisal.

1789, 26.

R. S. 113, § 38.

These proceed-
ing's not to bar
action on bond,
&c.
R. S. 113, § 39.

8 Met. 205.

Writ of repri-
sal, when to be
issued.
R. S. U3, § 37.

Limitation of
suit against
surety on re-

plevin bond.
R. S. 113, §40.
12 Mass. 270.

14 Mass. 443.

CHAPTER 144

OF HABEAS CORPUS, PERSONAL REPLEVIN, AND PERSONAL LIBERTY.

habeas corpus.
Section

1. W rit of habeas corpus.

2. in what cases not issuable as of right.

3. by whom to be issued.

4. application therefor, how made.

5. to be issued and returned forthwith.

6. form of in certain eases.

7. how signed and served.

8. Officer, &c., how to be named or described.

9. Party, how to be named or described.

10. Costs of service to be advanced when party

is in legal custody.

11. Writ, when to be returned.

12. Substance of return.

13. Return to be signed, &c.

14. Party to be produced with writ.

15. Proceedings when party is sick, &c.
16. Writ, how returned and proceeded on in

certain cases.

17. Examination to proceed without delay.

18. Mode of examination and trial.

19. Trial by jury on demand of either party, in

case of fugitive from service.

20. Summoning, &c., of jurors in such case.

21. Claimant to state in writing facts upon
which he reUes. Burden of proof and rules

of evidence.

22. Notice, when to be given to other persons.
23. when to be given to attorney-general.

24. Custody of party, pending examination.
25. Party, when and how to be bailed.

26. how, when committed on mesne process.
27. when to be remanded.
28. when to be discharged.

29. when discharged, not to be imprisoned
again, unless, &c.

30. Habeas corptis and bail when person is

committed in criminal case, &c.

62

32.

33.

35.

36.

37.

38.

Section
31. S. J. C, &c., may issue writs of habeas cor-

pus in other cases, &c.
Any court may issue writs of habeas cor-

pus in certain cases.

Penalty on officer refusing copy of war-
rant.

34. Proceedings against one refusing to obey
writ.

Proceedings against sheriff, &c., in such
case.

New precept to issue to another officer, &c.
Penalty for refusing.

Persons disobeying, &c., writ, liable as for

contempt.

39. Penalty for removing or concealing pris-

oner.

40. Penalties not to bar action by party.

41. Superior court not to discharge person
held, &c., by S. J. C.

personal replevin.

42. Writ of personal replevin, when to issue as

of right.

43. issuing and return thereof.

44. by whom served.

45. form of.

40. shall not deliver from restraint, unless

bond given, &c.

47. Officer responsible for sureties.

48. Plaintiff to recover cost, if discharged.

49. Defendant when to recover costs, &c.

50. When defendant to have judgment for re-

delivery of plaintiff.

51. Capias shall issue to take defendant in cer-

tain cases.

52. Defendant may deny the return, &c.

53. if guilty of secreting, to bo committed to
jail, &c.
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Section
54. Proceeding's when plaintifTs body is pro-

duced by defendant, after return of secre-

tion, &c.

55. Either party may appeal to S. J. C.

56. Writ of personal replevin may be sued out,

&c., in behalf of plaintiff, without express

authority.

57. Description of parties if names are un-

known.
PERSONAL LIBERTY.

58. Governor to appoint commissioners in each

county to defend fiigitives. Attorneys may
act as counsel.

59. Commissioners to be paid by common-
wealth.

60. Persons holding office under this state not

to issue warrants to arrest fugitives, &c.

Section
61. State jails not to be used for detention of

persons claimed as fugitives, &c.
62. Punishment and damages for removing,

&c., or coming here with intention to re-

move, persons not held to service or labor.

63. Penalty on sheriffs, &c., arresting fugi-

tives from labor.

64. on members of militia for acting in seiz-

ure of fugitives from service.

65. not to apply to acts of military obedi-

ence, &c.

66. Preceding sections not to apply to fugitives

from justice.

67. United States judicial officers, &c., not to

hold office under laws of this state, except,

&c. Power of justice of the peace, while

U. S. commissioner.

Writ of habeas
corpus.
Const, ch. 6,

art. 7.

K. S. Ill, § 1.

18.55, 489, §§ 2,

20.

2 Mass. 553.

in what cases
not issuable as
of right.
K. S. Ill, §2.

2 Pick. 172.

2 Gray, 406.

by whom to
be issued.
K. S. Ill,

§§ 7, 8.

1855, 480, § 3.

19 Pick. 339.

2 Gray, 406.

application
therefor, how
made.
R. S. Ill, §3.

isti cl: to be issued
and returned
forthwith.
1784, 72.

R. S. ill, §4.

HABEAS CORPUS.

Section 1. Every person imprisoned or restrained of his liberty,

except in the cases mentioned in the following section, may, as of right

and of course, prosecute a writ of habeas corpus, according to the pro-

visions of this chapter, to obtain relief from such imprisonment or re-

straint, if it proves to be unlawful.
6 Mass. 273. 11 Mass. 63, 67, 83. 10 Pick. 434. 7 Cush. 285.

Sect. 2. The following persons shall not be entitled, as of right, to

demand and prosecute said writ :
—

First. Persons committed for treason or felony, or on suspicion

thereof, or as accessories before the fact to a felony, when the cause is

plainly and specially expressed in the warrant of commitment

:

Second. Persons convicted, or in execution upon legal process, civ^il

or criminal

:

Third. Persons committed on mesne process in any civil action ou
which they were liable to be arrested and imprisoned, unless when ex-

cessive and unreasonable bail is required.

Sect. 3. The writ may be issued by the supreme judicial court, su-

perior court, probate court, or police court, or by a judge of either of
said courts, and by any justice of the peace if no magistrate above
named is known to him to be Avithin five miles of the place where the
party is imprisoned or restrained. It may be issued by either of said

judges or justices, whether the place of imprisonment is within or with-
out the coianty for which he is appointed.

Sect. 4. Application for the writ shall be made to the court or
magistrate authorized to issue the same, by complaint in writing, signed
by the party for whose relief it is intended, or by some person in his

behalf, setting forth,—
First. The person by whom, and the place where, the party is impris-

oned or restrained, naming the prisoner and the person detaining him
if their names are known, and describing them if they are not known

:

Second. The cause or pretence of such imprisonment or restraint,

according to the knowledge and belief of the person applying: and.
Third. If the imprisonment or restraint is by virtue of a warrant or

other process, a copy thereof shall be annexed, unless it is made to
appear that such copy has been demanded and refused, or that by some
sufficient reason a demand therefor could not be made.
The facts set forth in the complaint shall be verified by the oath of

the person making the application, or some other credible witness.
Sect. 5. The court or magistrate to whom the complaint is made,

shall without delay award and issue a writ of habeas corpus, substan-
tially in the fonn heretofore established and used in this state, returna-

ble forthwith, either before the supreme judicial court, superior court, or
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a justice of either of said courts, in term time or vacation, and whether isos, 4sn, § 3.

the court is in session or not, and at such place as shall be designated in
^*^^'"^' ~'^^' ^

^•

the writ.

Sect. 6. In cases of imprisonment or restraint by a person not a Writ, form of in

sheriff, deputy-sheriff, coroner, or jailer, of this state, the writ shall be in
R.'^s'.^n^§^|"

the following form :
— i859,'29i,'§2."

Commonwealth of Massachusetts.

[seal.] To the sheriffs of our several counties, and their respective deputies,

Greeting.

We command you, that the body of of by of , imprisoned

and restrained of his Uberty, as it is said, j'ou take and have before a justice of

our supreme judicial court, (or superior court as the case may be,) at , imme-
diately after receipt of this writ, to do and receive what our said justice shall then and
there consider concerning him in this behalf; and summon said , then and there

to appear before our said justice, to show the cause of the taking and detaining of said

, and have you there this writ with your doings thereon. Witness at

, this day of in the year

Sect. 7. When the writ is issued by the court in session, it shall be how signed

signed by the clerk, otherwise by the magistrate issuing the same, and K!s^m!§'6.
it may in either case be served in any county, by a sheriff or deputy-
sheriff of the same or any other county.

Sect. 8. The person having the custody of the prisoner may be Officer, &c.,

designated by his name of office, or his own name, or if such names are name(?OT de-

unknown or uncertain, he may be described by an assumed appellation, scribed.

and any one upon whom the writ is served shall be deemed the person "
'

intended.

Sect. 9. The person to be produced shall be designated by his Party, how to

name, if known, and if that is unknown or uncertain, he may be de-
gcribed^'^

*"^ *^^

scribed in any other way so as to make known who is intended. R. s. 111, § 11.

Sect. 10. If the party is confined in a common jail, or in the custody Costs of service

of a civil officer, the court or magistrate granting the writ shall certify when partyfs

thereon the sum to be paid for the expense of bringing him fi-om the jj*
^^s^^ custo-

place of imprisonment, and the officer shall not be bound to obey it R. s. 111, § 12.

unless that sum is paid or tendered to him.

Sect. 11. Any person to whom the writ is directed shall receive it, Writ, when to

and upon payment or tender of the charges, if any, demandable for the r. s!*in,'^^i3.

execution of it, shall make due return thereof, within five days after

receiving it.

Sect. 12. The person in whose custody the prisoner is found shall Substance of re-

state in writing to the court or justice before whom the writ is return- k.™. 111, §14.

able, plainly and unequivocally,

—

First. Whether he has or has not the party in his custody or power,
or under restraint

:

Second. If he has the party in his custody or power, or under re-

straint, the authority at large, and the true and whole cause of such
imprisonment or restraint, with a copy of the writ, warrant, or other

process, if any, upon which the party is detained : and.

Third. If he has had the party in his custody or power, or under
restraint, and has transferred such custody or restraint to another, par-

ticularly to whom, at what time, for what cause, and by what authority,

such transfer was made.
Sect. 1.3. The return or statement shall be signed by the person Retnmtobe

making it, and shall be sworn to by him, unless he is a sworn public gfs! nt'§ is.

officer and makes the return in his official capacity.

Sect. 14. The person making the return or statement shall at the Party to be pro-

same time bring the body of the party, if in his custody or power, or w"it.
^'

under his restraint, according to the command of the writ, unless pre- ^- ^- ^^^' 5 ^^

vented by the sickness or infirmity of the party.

Sect. 15. When from the sickness or infirmity of the party he can-
^ifg^a p*^art|*i8

not without danger be brought to the jDlace apj^ointed for the return of sick, &c.
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K. S. Ill, § 17.

Writ, how re-

turned aud pro-
ceeded on in
certain cases.

B. S. Ill, §9.

Examination to
proceed with-
out delay.

R. S. Ill, § 18

Mode of exam-
ination and
trial.

R. S. Ill, §21.

Trial by jury on
demand of
either party, in
case of fugitive
from service.

1855, 489, § 4.

See § 66.

See Ch. 172, §15.

Summoning',
&c., of jurors.
1855, 489, § 5.

See § 00.

Claimant to
state in writing
facts upon
which he relies.

Burden of proof
and rules of evi-

dence.
1855, 489, § 6.

See § 66.

the writ, that fact shall be stated in the return ; and if it is proved to

the satisfaction of the judge, he may proceed to the jail or other place

where the party is contined and there make his examination ; or he may
adjourn the same to another time, or make such other order in the case

as law and justice require.

Sect. 16. If the court to which the writ is returnable is adjourned
before it is returned, the return shall be made before any one of the

justices of the court ; and if the writ is in any case returned before one
judge at a time when the court is in session, he may adjourn the case

into the court, to be there heard and determined in like manner as if

the writ had been returned into court.

Sect. 17. When the writ is returned, the court or judge shall with-

out delay proceed to examine the causes of the imprisonment or re-

straint ; but the examination may be adjourned from time to time as

circumstances require.

Sect. 18. The party imprisoned or restrained may deny any of the

facts set forth in the return or statement, and may allege any other

facts that maybe material in the case; and the court or judge shall,

except as provided in the following section, proceed in a summary way
to examine the causes of the imprisonment or restraint, hear the evidence

produced by any person interested or authorized to appear both in sup-

port of such imprisonment or restraint and against it, and thereupon to

dispose of the party as law and justice require.

Sect. 19. When it appears by the return of the officer or otherwise

that the person whose restraint or imprisonment is in question is claimed

to be held to service or labor in another state, and to have escaped from
such service or labor, the court or justice shall, on the apphcation of any
party to the proceeding, order a trial by jury as to any facts stated in the

return of the officer, or alleged, and may admit said person to bail in a
sum not exceeding two thousand dollars. In such case, issue may be
joined by a general denial of the facts alleged, the plea may be not
guilty, and the jury shall have the right to return a general verdict, and
the same discretion as juries have in the trial of criminal cases ; and the

finding of a verdict of not guilty shall be final and conclusive.

Sect. 20. When a trial by jury is ordered, the court or justice, unless

a jury is already in attendance, shall by warrant command the sheriff or

his deputy to summon a jury, in the manner provided in chapter forty-

three, to attend at the time and place stated in the warrant ; at which
time and place they shall be empanelled, and having elected a foreman
by ballot, the issue so framed shall be submitted to them for their deter-

mination. If one jury disagrees, the issue maybe submitted to another
jury or continued to the next term, at the discretion of the court. In
every case of disagreement another jury may be summoned and quaU-
fied as above provided, forthwith or at a future day, in the discretion of

the court or justice, until a verdict is finally rendered. If a person sum-
moned as a juror fails to attend williout sufficient cause, he shall pay a
fine of fifty dollars. And if, by reason of challenges or otherwise, there

is not a full jury of the persons summoned, the officer attending the

hearing shall ;return some suitable person or persons to supply the
deficiency. \Stil Un.. BI-

SECT. 21. If a claimant appears to demand the custody or possession

of the person for whose benefit the writ is sued out, he shall state in

writing the facts on which he relies, with precision and certainty. Neither
the claimant, nor the alleged fugitive, nor any person interested in his

alleged obligation to service or labor, shall be permitted to testify at the

trial of the issue; and no confessions, admissions, or declarations, of the

alleged fugitive against himself shall be given in evidence. Upon every
question of fi^ct involved in the issue, the burden of proof shall be on
the claimant ; and the facts alleged and necessary to be established must
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be proved by the testimony of at least two credible witnesses, or other

legal evidence equivalent thereto, and by the rules of evidence known
and secured by the common law, except as modified by the provisions of

this section. No ex parte deposition or affidavit shall be received in

proof in behalf of the claimant, and no presumption shall arise in his

favor from proof that the alleged fugitive or any of his ancestors had
been actually held as a slave, without proof that such holding was
legal.

Sect. 22. When it appears from the return of the writ or otherwise, Notice, when to

that the party is detained on any pi-ocess under which another person has i>e given to
^

, .
''

,. ,..«'^.
^ ^ .

,i in Other persons.
an interest m contmuing his imprisonment or restraint, the party shall r. s. hi, § 19.

not be discharged until sufficient notice has been given to such other

person or his attorney, if within the state, or within thirty miles of the
place of examination, to appear and object to such discharge if he
thinks fit.

Sect. 23. When it appears from the return of the writ or otherwise, when to be

that the party is imprisoned on a criminal accusation, he shall not be dis-
|^y'!°enerar'^

charged until sufficient notice has been given to the attorney-general or R. sfiii, §20.

other attorney for the commonwealth, that he may appear and object to

such discharge if he thinks fit.

Sect. 24. Until judgment is given, the court or judge may remand Custody of

the party, or may bail him to appear from day to daj', or may commit examliSon'^^
him to the sheriff of the county, or place him under such other care and R. s. 111, § 26.

custody as the circumstances of the case may require.

Sect. 25. If the party is detained for a cause or offence for which he Party, when

is bailable, he shall be aclmitted to bail if sufficient bail is offered, and if ^aiied°^
*° ^

not, he shall be remanded with an orderof the court or judge expressing R. s. in, §23.

the sum in which he shall be held to bail, and the court at which he
shall be required to appear ; and any justice of the peace may, at any
time before the sitting of said court, bail the party pursuant to such
order.

Sect. 26. If the party is committed on mesne process in a civil action how, when

for want of bail, and if it appears that the sum for which bail is m™ne process.

required is excessive and unreasonable, the court or judge shall decide R. s. 111, §24.

what bail is reasonable, and shall order that on giving such bail the jjarty

shall be discharged.

Sect. 27. If the party is lawfully imprisoned or restrained, and is when to be re-

not entitled to be enlarged on giving bail, he shall be remanded to the S'^'^'^n «oc

person irom whose custody he was taken, or to such other person or

officer as by law is authorized to detain him.
Sect. 28. If no legal cause is shown for the imprisonment or restraint, when to be

the court or judge shall discharge the party therefrom. r.^s! m^§'22.
Sect. 29. No person who has been discharged upon a habeas corpus when dis-

shall be again imprisoned or restrained for the same cause, unless
belmprisoned*'

indicted therefor, convicted thereof, or committed for want of bail by again, unless,

some court of record having jurisdiction of the cause; or unless after a ^^"g m, §34.
discharge for defect of proof, or for some material defect in the commit-
ment in a criminal case, he is again arrested on sufficient proof, and
committed by legal process.

Sect. 30. When a pei'son is committed to jail on a criminal accusa- Habeas corpus

tion for want of bail, any justice of the superior court or of a police
person is^eom-

court, or any two justices of the peace and of the quorum, may admit mitted incrim-

him to bail in like manner as might have been done by the court or R^sflrt'i's?'
magistrate who committed him; and said justices, respectively, may R. s. ii'i, § 36.

issue a writ of habeas corpus and cause such prisoner to be brought 2 Gray, 406.

before them when it is necessary for the purpose expressed in this

section.

Sect. 31. Nothing contained in this chanter shair be construed to ^^^'L^Hi^.f'^
restrain the power 01 the supreme judicial court or superior court, or any habeas corpus

62* 93
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in other cases,
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Const, ch. 1,

§3, arts. 10, 11.
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1859, 19G.
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R. S. Ill, §37.
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cer refusing
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R. S. Ill, §27.
1852, 312.
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against one re-
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writ.

R. S. Ill, §28.
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R. S. Ill, §29.
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R. S. Ill, §30.
1852, 312.
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R. S. Ill, §31.
1852, 312.
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1848, 254.
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er.

K. S. Ill, § 32.

1852, 312.

Penalties not to
bar action by
party.
E. S. Ill, § 33.

justice of either of said courts, to issue a writ of habeas corpus at discre-

tion, and thereupon to bail a person for whatever cause he is committed
or restrained, or to discharge him, as law and justice require ; except
only pei'sons committed by the governor and council, the senate, or the

house of representatives, in the manner and for the causes mentioned
in the constitution.

Sect. 32. Nothing contained in this chapter shall be construed to

restrain the power of any court or magistrate to issue a writ of habeas
corpiis, when necessary to bring before them a prisoner for trial in any
criminal case lawfully pending in the same court or before such magis-

trate ; or to bring in a prisoner to be examined as a witness in a suit or

proceeding, civil, or criminal, pending in such court or before such magis-

trate, when the personal attendance and examination of the witness is

deemed necessary for the attainment of justice.

Sect. 3.3. An officer, who refuses or neglects for six hours to deliver

a true copy of the warrant or process by which he detains a prisoner,

to any person who demands such copy and tenders the fees therefor,

shall forfeit and pay to such prisoner the sum of two hundi-ed dollars, to

be recovered in an action of tort.

Sect. 34. If a person to whom such writ of habeas corpus is di-

rected refuses to receive the same, or neglects to obey and execute it

according to the provisions of this chapter, and no sufficient excuse is

shown for such refusal or neglect, the court or judge before whom the

writ was returnable shall proceed forthwith by process of attachment,

as for a contempt, to compel obedience to the writ and to punish the

person guilty of the contempt.

Sect. 35. If such attachment is issued against a sheriff or his dep-

uty, it may be directed to a coroner, or other person to be designated

therein, who shall have full power to execute the same ; and if the

sheriff or his deputy is to be committed upon such process, he may be
committed to the jail of any county other than his own.

Sect. 36. Upon such refusal or neglect of the person to whom the

writ of habeas corpus is dii-ected, the court or judge may also issue

a precept to any officer or other person to be designated therein,

commanding him to bring forthwith, before such court or judge, the

person for whose benefit the writ of habeas corpus was issued, and
the prisoner shall be thereupon discharged, bailed, or remanded, in

like manner as if he had been brought in upon the writ of habeas
corpus.

Sect. 37. Every person guilty of such refusal or neglect to receive

and execute a writ of habeas corpses, shall moreover forfeit to the party
aggrieved thereby the sum of four hundred dollars, to be recovered in

an action of tort.

Sect. 38. Whoever resists the service of the writ of habeas corpus,

or disobeys the same when served, shall be liable to attachment,

as for a contempt of the court or judge before whom the writ is re-

turnable.

Sect. 39. If any one who has in his custody, or under his power, a
person entitled to a writ, of habeas corpus, whether a writ has been
issued or not, transfers such prisoner to the custody, or places him under
the power or control of, another person, or conceals him, or changes the
place of his confinement, with intent to elude the service of such wiit

or to avoid the effect thereof, the person so offending shall forfeit to the
party aggrieved thereby the sum of four hundred dollars, to be recov-
ered in an action of tort.

Sect. 40. The recovery of any penalty imposed by the foregoing
provisions of this chapter shall not bar an action at common law
for false imprisonment, or for a false return to the writ of habeas
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corpus, or for any other injury or damage sustained by the aggrieved
party.

Sect. 41. Nothing contained in this chapter shall be construed to Superior court

authorize the superior court or any justice thereof to order the discharge porson^'iloid^'^^^

of a person committed or held upon any jjrocess issued by the supreme &c., by s. j. c.

judicial court or any justice thereof.

PERSONAL REPLEVIN.

Sect. 42. If a person is imprisoned, restrained of his liberty, or held Writofper-

in duress, unless in the custody of some public officer of the law by ^Xcn to^issu'e'

force of a lawful warrant or process, civil or criminal, issued by compe- ^^.^'.^js''*-

tent authority, he shall be entitled, as of right, to the writ of personal 8ikiet~io2.

replevin, and to be thereby delivered in the manner hereinafter pro-

vided.

Sect. 43, The writ shall be issued from and returnable to the su- issuing and

perior court in the county in which the plaintiff is confined, and shall
iyfi7™>^'r§'2.°^*

be issued fourteen days at least before the return day. i«>55', 449!

Sect. 44. It shall be directed to the sheriff of the county, or his by whom
deputy, or to any of the coroners thereof, and shall be served without 18377221, §3.

delay by either to whom it is delivered.

Sect. 45. It shall be in the following form, viz. :
— form of.

1837, 221, §4.

r, T,:[ 1859, 196.
Commonwealth of Massachusetts.

, ss. To the sheriff of our county of or his deputy, or either of the

[l. s.] coroners thereof, Greeting.

\Ve command you, that justly and without delay, you cause to be replevied CD.
who (as it is said) is taken and detained at , within our said count3% by the

duress of G. H., that said C. D. may appear at our superior court next to be holden
at , within our county aforesaid, then and there in our said court to demand *

right and justice against said G. H., for the duress and imprisonment aforesaid, and
to prosecute his replevin as the law directs :

Provided, said C. D. shall before his deliverance give bond to said G. H. in such
sum as you shall judge reasonable, and \\-ith two sureties at least having sufficient

within your county, with condition to appear at our said court to prosecute his replevin
against said G. H., and to have his body there ready to be redelivered, if thereto

ordered by the court ; and to pay all such damages and costs as shall be then and
there awarded against him. Then, and not otherwise, are you to deliver him. And
if said C. D. is by you delivered at any day before the sitting of our said court, you
are to summon said G. H. by serving him with an attested copy of this writ, that he
may appear at our said court to answer to said CD.

Witness, L. S., Esq., at B , the day of , in the year

A. B., Clerk.

Sect. 46. No person shall be delivered from his imprisonment or shall not de-

restraint by force of such writ, until he gives bond in the manner ex- gtraint,°imiets

pressed in the preceding section. The bond shall be returned with the
jSy'^o^'^T^**''

writ like a bail bond, and left in the clerk's office, to be delivered to the '

defendant upon demand.
Sect. 47. The officer who serves the writ shall be answerable for the officer reponsi-

insufficiency of the sureties in the bond, in like manner as he is answer-
i83/°2'^i"ro'*^^"

able for taking insufficient bail in a civil action, and the bond may be issr^ lii^ § 22.

approved in the same manner as a bail bond.
Sect. 48. If it appears that the plaintiff was unlawfully imprisoned Plaintiff to re-

or restrained, he shall be discharged, and recover costs as well as dam- d?Jciw*ged.'^

ages for the imprisonment and detention. 1837,22?, §7.

Sect. 49. If the plaintiff does not maintain his action, the defend- Defendant

ant shall have judgment for costs and for any damages he has sustained er colt", &c"^"
by reason of the replevin. 1&37, 221, §8.

Sect. 50. If it appears that the defendant is bail for the plaintiff, or when defend-

is entitled to the custody of the plaintiff, as his child, ward, servant, j'udJmcnTfor
apprentice, or otherwise, he shall have judgment for a redelivery of the redelivery of

body, to be held and disposed of according to law. i837"22i, § 9.
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Sect. 51. If it appears from the return of the writ that the defend-

ant has secreted or conveyed away the plaintiflF's body, so that the

officer cannot dehver him, tlie court shall on motion issue a capias to

take the defendant's body, and him safely keep, so that he may be had
at the then next term of the court, to traverse the return of the writ

;

but the defendant may give bail for his appearance as in a civil case, in

such sum as the officer may judge reasonable.

Sect. 52. At the tei-m at which the capias is returned, the defend-

ant may deny by answer the return on the writ, and if it appears on
the trial that he is not guilty of secreting or conveying away the

plaintiff as set forth in the return, he shall be discharged and recover

his costs.

Sect. 53. If the defendant does not traverse the return, or if upon
a traverse the issue is found against him, an alias writ of capias shall be

issued, and he shall thereupon be committed to the jail, there to remain

in close custody until he produces the body of the plaintiff, or proves

him to be dead. If the defendant suggests such death at any time

after committal as aforesaid, the court shall at his expense empanel a

jury to try the fact ; and if the death is proved the defendant shall be
discharged.

Sect. 54. If, at any time after such return of secretion and conveying
away, the defendant produces the body of the plaintiff in the court to

which the writ of personal replevin was returned, or in which the suit

is pending, the court shall deliver the plaintiff from restraint, upon his

giving bond agreeably to the condition of the writ ; and for want of

such bond the plaintiff shall be committed to abide the judgment on the

replevin ; and in either case the suit shall be proceeded in as if the

plaintiff had been delivered on the writ of personal replevin.

Sect. 55. Either party may appeal from any judgment of the court

founded upon matter of law apparent upon the record, to the supi'eme

judicial court, as in civil actions; and upon such appeal the whole case

shall be carried up, and be disposed of as it ought to have been if there

had been no appeal.

Sect. 56. The writ may be sued out by any person for and in behalf

of the plaintiff, and may be prosecuted to final judgment without any
expi'ess power for that purpose ; but the person so appearing shall, when
required during the pendency of the suit, give security in such manner
as the court directs for the payment of all damages and costs awarded
against the plaintiff.

Sect. 57. If the name of the defendant or person to be delivered is

unknown or uncertain, he may be described and proceeded with in the

writ of personal replevin or any process under the same, as is prescribed

in relation to the writ of habeas corpus by sections eight and nine.

Governor to ap-
point commis-
sioners ill each
county to de-
fend nigitives.
Attorneys may
act as counsel.
1855, 489, § 17.

See § 66.

Commissioners
to be paid by
commonwealth.
1855, 489, § 18.

See § 66.

PEESONAL LIBERTY.

Sect. 58. The governor, by and with the advice and consent of the

council, shall appoint in every county one or more commissioners learned

in the law, who shall in their respective counties, when any person is

arrested or seized, or in danger of being arrested or seized, as a fugitive

from service or labor, on being informed thereof, diligently and faithfully

use all lawful means to protect and defend such alleged fugitive, and
secure to him a fair and impartial trial by jury, and the benefits of the

provisions of this chapter ; and any attorney whose services are desired

by the alleged fugitive may also act as counsel.

Sect. 59. The commissioners shall defray all expenses of witnesses,

clerks' fees, and officers' fees, and other expenses incurred in the protec-

tion and defence of any person so seized or arrested ; and the same,

together with the reasonable charges of the commissioners for their
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services as attorneys and counsel, shall be reimbursed by the common-
wealth.

Sect. 60. No person while holding any office of honor, trust, or Persons hold-

emolument, under the laws of this state, shall, in any capacity, take cog- Sfs^sTate not^'^

nizance of any case, issue any warrant or other process, or grant any to issue war-

certificate, under or by virtue of an act of congress approved the twelfth ft'lgkivesr&c!*

day of February in the year one thousand seven hundred and ninety- jS-,'
I]'';

^|s 'A
three, entitled " An Act respecting fugitives from justice and persons See§6G'.' '

escaping from the service of their masters," or under or by virtue of an
act of congress, approved the eighteenth clay of September in the year
one thousand eight hundred and fifty, entitled "An Act to amend, and
supplementary to, ' An Act respecting fugitives from justice and persons
escaping from the service of their masters,' " or shall, in any capacity,

seiwe such warrant or other process. Any justice of the peace who
ofiends against the provisions of this section, by directly or indirectly

acting in such cases, shall forfeit a sum not exceeding one thousand
dollars, or be imprisoned in jail not exceeding one year for each ofl'ence.

Sect. 61. No jail, prison, or other place of confinement, belonging state jails not

to or used by the state or any county therein, shall be used for the
detent^on'of""

detention or imprisonment of any person accused or convicted of an persons claimed

offence created by either of the acts of congress mentioned in the pre-
^'^f^S'tives,

ceding: section, or accused or convicted of obstructing or resistinsf any iis43, 69.

process, warrant, or order, issued under either of said acts, or of rescuing, gee §oo.

or attempting to rescue, any person arrested or detained under any of

the provisions of either of said acts, nor for the imprisonment of a person
arrested on mesne process or execution in a suit for damages or penalties

accruing, or claimed to accrue, in consequence of aid rendered to any
fugitive escaping from service or labor.

Sect. 62. Whoever removes from the limits of this state, or assists Punishment

in removino; therefrom, or comes into the state with the intention of 'i!™ l:'!n'?r^Ari°'^

removinfj or assistinsr in the removing therefrom, or procures or assists or coming here
• . -u 1 1 • • %.l 4^1 i> with intention

in procuring to be so removed, any person being in the peace thereof, to remove, per-

who is not "held to service or labor" by the "party" making "claim" eons not held to
KcrvicG or IfiDor

or who has not "escaped" from the "party" making "claim," or Avhose isss, 489, §§ 7, s!

"service or labor" is not " due" to the "party" making "claim," Avithin ^*^'^§'5^-

the meaning of those words in the constitution of the United States, on
the pretence that such person is so held or has so escaped, or that his

"service or labor" is so "due," or with the intent to subject him to such
"service or labor," shall be punished by fine not less than one thousand,
nor exceeding five thousand, dollars, and by imprisonment in the state

prison not less than one, nor exceeding five, years. And any person
sustaining wrong or injury by any proceeding punishable as aforesaid,

may also maintain an action and recover damages therefor. |f5[ Ci^.Q\^
Sect. 6.3. Any sheriff, deputy-sheriff, jailer, coroner, constable, or Penalty on l

other officer, of this state, or of the police of any city or town, or any rcs7iift?'fu-i-

^'^

district, county, city, or town, officer, or any officer or other member of ti^es trom

the volunteer militia of this state, who hereafter arrests, imprisons, de- 1843,'^bo, §§ 2, 3.

tains, or returns, or aids in arresting, imprisoning, detaining, or return- i^5, 489, §§1,

ing any person for the reason that he is claimed or adjudged to be a See §66.

fugitive from service or labor, shall be punished by fine not less than
one thousand, and not exceeding two thousand, dollars, and by impris-

onment in the state prison not less than one, nor exceeding two, years.

Sect. 64. , The volunteer militia shall not act in any manner in the on members of

seizure, detention, or rendition, of a person for the reason that he is i!"!'JuVcizur*cof

claimed or adjudged to be a fugitive from service or labor. Any mem- i"?iti^*?^ ^^°^

ber thereof who offends against the provisions of this section shall be tJ-S' 489, § i6.

punished by fine not less than one thousand, and not exceeding two
|e| l-if" 154 §5

thousand, dollars, and by imprisonment in the state prison for not less

than one, nor more than two, years.
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Sect. 65. The penalties prescribed by the two preceding sections
shall not apply to any act of military obedience and subordination per-
formed by an officer or private of the militia.

Sect. 66. Nothing in the eight preceding isections, nor in sections

nineteen, twenty, and twenty-one, shall be construed to apply to so

much of the act of congress of the twelfth day of February in the year
one thousand seven hundred and ninety-three, as relates to fugitives

from justice.

Sect. 67. No person holding a judicial office under the laws of the
United States, or the office of commissioner of the circuit court of the
United States, shall hold any judicial office under the constitution and
laws of this state, except that of justice of the peace. No justice of
the peace, while holding the office of a commissioner of the United
States circuit court, shall have authority to grant any warrant, or to
issue any process, civil or criminal, other than summonses to witnesses,

or hear and try any cause, civil or criminal, under the laws of this

state.

CHAPTER 145.

OF AUDITA QUERELA, CERTIORARI, MANDAMUS, AND QUO WARRANTO.

audita qoeeela.

Section
1. Audita querela, how sued out, &c.

2. to what court returnable.

3. Proceedings.

4. Judgment.
5. when for plaintiff, shall bar new action.

6. Plaintiff, how discharged from prison.

7. after surrender, to be held, &c.

CERTIORARI.

8. Writs of certiorari to issue from S. J. C.

9. Proceedings of other tribunals quashed or

affirmed, &c.

10. Court may allow costs.

11. Limitation of time within which writ may
issue.

12. Court may issue injunction after writs of
atidita querela, and certiorari, &c.

M.iNDAMUS.
Section
13. Writ of mandamus, return, proceedings.

14. Court may make rules before and after first

writ, &c. Admittance of third party.

15. Proceedings not to abate on death, &c., of

third party.

QUO WARRANTO.

16. Application for quo warranto.
17. when made and heard.

18. to be heard summarily.
19. where to be filed. Notice, &c.

20. Court may issue injunction.

21. Attorney-general may appear, &c.

22. Judgment for comphunant when attorney-

general does not appear.

23. for defendant. Costs.

24. Other duties of attorney-general, and rights

of others not affected.

Audita querela,
how sued out,
&c. 1780, 47.

K. S. 112, § 1.

5 Met. 228.

13 Gray, 1.

to what court
returnable.
R. S. 112, §2.
1859, 196.

Proceedings.
K. S. 112,s^53,6.
1840, 87, §§ 4, 5.

Judgment.
K. S. 112, 5 4.

4 Mass. 485.

10 Mass. 101.

12 Mass. 270.

14 Mass. 443.

AUDITA querela.

Section 1. The writ of audita querela may be sued out and served
like an original writ of attachment or summons, and the forms of process
shall be substantially the same as heretofore estabUshed and used in

this state.

Sect. 2. "When the writ is brought to prevent, set aside, or annul,

any proceedings upon a judgment or execution, it shall be sued out of
and returnable to the court in which the judgment was rendered. In
other cases it may be brought in the county in which any personal action

might be brought between the same parties, and shall be sued out of
and returnable to the superior court.

Sect. 3. The ])roceedings in relation to pleas, answer, appeal, and
other matters, shall be the same as in other civil actions, so far as they
are applicable.

Sect. 4. The court shall hear and determine the cause upon any
issue of law or fact, or upon the nonsuit or defiult of either party, and
shall render judgment as law and justice shall requii'e.
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Sect. 5. "When the writ is brought to set aside or annul any pro- Jufiffment,

ceedings under an execution, the plaintiff, if he prevails, shall recover
tlff,'^^"haii bar™

recompense for the damages suffered by said proceedings, and the judg- new action,

ment on the audita querela shall be a bar to any other action thereafter "

'

'
~

brought for the same damages.
Sect. 6. If the plaintiff is imprisoned on the execution or other pro- Plaintiff, how

cess complained of, the coui-t in which the suit is pending may enlarge from pnson.
him upon his giving bond to the defendant in such sum as the court K. S. ii2,§§7,8.

shall order, with two or more sureties having sufficient within the county
and approved by the court, conditioned that if final judgment on the

audita querela is rendered for the defendant, the plaintiff shall within

thirty days thereafter surrender himself to the jailer or other ofiicer by
whom he was imprisoned, to be detained in custody under the former
execution or process, or shall within that time pay the sum due on the

former execution or process, together with such costs as may be re-

covered by the defendant.

Sect. 7. If the plaintiff thus sun-enders himself, he shall be in cus- after surren-

tody under the execution or other process on which he was imprisoned, ^l'
*° '^ *^ >

in like manner as if the writ of audita querela had not been brought. k. s. 112, §9.

CERTIORARI.

Sect. 8. "Writs of certiorari to correct errors in proceedings that are Writs of certio-

not according to the course of the common law, shall be issued from fvJm*s. j!^
and returnable to the supreme judicial coi;rt according to the practice ^-J^- }^~iX^^-

heretofore established, and subject to such further regulations as shall ,

be made from time to time by the general rules of the court.

Sect. 9. When the proceedings of any tribunal are brought up by Proceedings of

a wi-it of certiorari^ the court may quash or affirm such proceedings, quashed or'af-^

or enter such iudsTnent as the court below should have rendered, or firmed, &c.

make such order, judgment, or decree, in the premises, as law and justice '

require.

Sect. 10. Upon application for a certiorari^ and also on the final Court may ai-

adjudication when a certiorari is granted, the court may, in its discretion, R.^s^n2%22.
award costs against any paity who api^ears to maintain or object to the 4Mas8. sns.

proceeding in question.

Sect. 11. No writ of certiorari shall be issued, unless application is Limitation,

made therefor within six years next after the proceeding complained of ^" ^' ^^2, §23.

Sect. 12. At any time after the issuing of a writ of audita querela Court may

or certiorari^ or pending an application for a certiorari^ the court may tion^'&c.^*^

issue any writ of injunction which the nature of the case and justice

and equity in their judgment require.

mandamus.

Sect. 13. "When a writ of mandamus issues, the person required to Writ of manrfa-

make return thereto shall make his return to the first writ, and the per- procee'dings'.'

son suing the writ may by an answer traverse any material facts con- '^52, 312, §§ as,

tained in such return, or demur thereto. If the party suing the writ e Mass. 464.

maintains the issue on his part, his damages shall be assessed, and a

judgment rendered, that he recover the same with costs, and that a

peremptory writ of tnandamus be granted ; otherwise the party making
the return shall recover his costs. No action shall be maintained for a

false return to a writ of mandamus.
Sect. 14. The court may make rules, not only on a petition for the Court may

writ, but upon and after the issuing of the first writ, calling upon any fore and after

person other than the party to whom the writ is prayed to be or has fi'^t writ, &c.

been directed, having or claiming any right or interest in the subject third party.

matter, to show cause against the issuing of the writ. If such person ^2ovil'^.''^'
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Proceedings
not to abate on
death, &c., of
third party.
1852,312, §41.

appears he shall be heard in such manner as the court may direct, and
in proper cases may be allowed to frame and sign the return to the first

writ, and to stand as the real party in the proceedings.

Sect. 15. If a third person is admitted as is provided in the preceding
section, the proceedings shall not abate or be discontinued by the death,

resignation, or removal from office by lapse of time, or othei-wise, of the
person to whom the writ was directed, and any peremptory writ shaJi

be directed to his successor.

Application for
quo warranto.
1852, 312, §42.
9 Gush. 596.

1 Gray, 370.

3 Gray, 116.

when made
and heard.
1852, 312, §43.

to be heard
summarily.
1852, 312, § 44.

where to be
filed.

Notice, &c.
1852,312, §§45,
49.

Courtmay issue
injunction.
1862, 312, § 46.

Attorney-gen-
eral may ap-
pear, &c.
1852, 312, §49.

Judgment for
complainant
when attorney-
general does
not appear.
\852, 312, §47,

ibr defendant.
Costs.
1852, 312, § 48.

Other duties of
attorney-gen-
eral, and rights
of others not
affected.

1852, 312, § 50.

5 Mass. 2.30.

3 Gray, 124.

QUO WAERANTO.

Sect. 16. Any person whose private right or interest has been in-

jured, or is put in hazard by the exercise by any private corporation, or

persons claiming to be a private corporation, of a franchise or privilege

not conferred by law, whether such person is a member of such corpo-

ration or not, may apply to the supreme judicial comt for leave to file

an information in the nature of a quo warranto.

Sect. 17. The appUcation may be made and heard at a law or jury
terra in any county where the court is in session.

Sect. 18. The court shall take order for a summary hearing of the

parties, and if there appears probable cause to believe that the party
complained of has exercised a franchise or privilege not confen-ed by
law, and that thereby the private right or interest of the complainant
has been injured, or is put in hazard, leave shall be granted to file the

information.

Sect. 19. The information shall be filed in the county where the de-

fendant has its principal place of business. A copy of the information,

with an order of notice returnable and to be served when and as the

court may direct, shall be served on the defendant and on the attorney-

general.

Sect. 20. The court, when leave is given to file such information, or

at any time before final judgment, may issue a writ of injunction re-

straining the defendant, and its managers, servants, and agents, from
exercising the fi'anchise or privilege in question, until the further order

of the court.

Sect. 21. The attorney-general, when he has good reason to believe

there has been a usurpation of a franchise or privilege not conferred

by law, may intervene and demand a judgment of fine and forfeiture.

In such case he shall have the control of all future proceedings, and the

court shall enter such judgment as the principles of the common law may
require, but the complainant shall no longer be responsible for costs.

Sect. 22. If the attorney-general has not intervened, and it is deter-

mined that the defendant has exercised a franchise or privilege not
confeiTcd by law, no judgment of forfeiture shall be entered ; but the

judgment shall be, that the corjjoration, or the persons claiming to be a
corporation, be perpetually excluded from such fi'anchise or privilege,

and that the directors, managers, or agents, by whom the usurpation

was made, pay the costs, to be recovered by the complainant.

Sect. 23. If it is adjudged that the defendant has not exercised any
franchise or privilege not conferred by law, the defendant shall recover

against the complainant the same costs as are allowed in actions at law.

Sect. 24. Nothing herein contained shall affect the duty of the at-

torney-general to proceed ex officio in all cases in which he might have
heretofore so proceeded by law, nor deprive any person of the right to

file an information respecting the election or admission of an officer or

member of a corporation.
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CHAPTER 146.

OF WRITS OF ERROR AND REVIEW.

writs of error.
Section

1. Writs of error to issue from S. J. C.

2. Judg-ments of superior court may be revised

ou writ of error except, &c.

3. Judgments not to be reversed for certain

defects, &c.

4. nor for mistake in venue.

5. nor unless writ is brought within six

years after judgment.
6. or six years after new suit on judgment.

7. Bond required for stay of execution.

8. Sura and sureties, how determined.

9. Proceedings wlieu bond is filed.

10. What costs for party prevailing.

11. Writ of error in criminal cases in superior

court.

12. Writs may be brought at any time, and
entered in any county, &c.

13. Writs of error in capital cases.

14, 15. in other criminal cases.

16. On reversal for error in sentence, court
may render judgment anew, &c.

17. Costs when defendant discharged.

18. Proceedings upon writs of error.

WRITS OF REVIEW.

19. Review of civU actions.

21.

23.

Section
20. Writ of review allowed as of right to ab-

sent defendant, &c.

may be granted on petition in certain

cases.

AVhere petition may be filed, and trial had.

If not granted, costs.

Trial to be as court orders.

24. Superior court may grant reviews in cer-

tain cases, &c.

25. Writ of review, how sued out.

26. form of.

27. Plaintiff to produce copies.

28. Writ, how to be served.

29. Defendant's property may be attached

thereon.

Cause to be tried on former issue, if any.

otherwise, upon pleadings on review.

Evidence.

Judgment.
33. Costs.

34. Judgment, when for reduced or greater

sum.
Case of replevin and of set-off.

One of two or more defendants may review.

Writs, &c., when to be indorsed.

Defendants petitioning for a stay of execu-
tion, to give security, &c.

30.

31.

32.

35.

36.

.37.

38.

WEITS OP EEROK.

Section 1. Writs of error in civil and criminal cases may issue of
com'se out of the supreme judicial court, in vacation as well as in term
time, and shall be returnable to the same court. " ^""^y' 3'^-

Sect. 2. Questions of law, (except upon pleas in abatement,) and
final judgments in civil actions in tlie superior court, may be reexamined
upon a writ of error, and reversed or affirmed, in the supreme judicial

court held for the same county, for any error in law or in fact, except
as hereinafter provided. When the judgment is reversed, the court

shall render such judgment as the superior com-t should have ren-

dered. 5Cush.611.

Sect. 3. A judgment in a civil action shall not be reversed for any
defect or imperfection in matter of form wliich might by law have been
amended ; nor because it is not in conformity with the allegations of

the parties, if it is in conformity with the verdict ; nor shall any error

in law in a civil action in which the defendant appeared and a verdict

was rendered, except such as occurs after verdict, be assigned in a writ
of error. But nothing herein contained shall prevent either party from
assigning any error affecting the jurisdiction of the court.

Sect. 4. Judgment shall not be arrested or reversed on a writ of
eiTor in a civil action, by reason of any mistake respecting the venue
of the action, whether it is local on account of its subject matter or any
or all of its parties.

Sect. 5. Judgment in a civil case shall not be reversed or avoided
for any error or defect, unless the writ of error is sued out within six

years after the entering of the judgment, except as provided in the fol-

lowing section. iS42, 54, § 1.

Sect. 6. If an action of contract or writ of scire facias is brouglit
on a judgment, a writ of error to reverse the judgment may be sued

63 94

Writs of error
to issue from
S. J. C.
R. S. 112, § 10.

Judgments of
superior court
may be revised
on writ of er-

ror except, &c.
R. S. 82, §20.
1840, 87, § 4.

1859, 19().

7 Met. 590.

10 Met. 172.

Judgments not
to be reversed
for certiiin

defects, &c.
R. S. 100, § 24.

1852, 312, § 77.

nor for mis-
take in venue.
1852, 312, § 78.

nor unless
writ is brought
within six
years after
judgment.
R. S. 112, §19.

or six years
after new suit
on judgment.
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E. S. 113, § 20.

1852, 312.

Bond required
for stay of exe-
cution.
K. S. 112, §11.
1 Mass. 156.

Sum and sure-
ties, how deter-
mined.
K. S. 112, § 12.

Proceedino-s,
wlien bond is

filed.

K. S. 112, § 13.

What costs for

party prevail-
ing.
K. S. 112, § 14.

1 Mass. 81, 20S,

3-12, 411, 443.

4 Mass. 436.

Mass. 4.

Writ of error in
criminal cases
iu superior
court.

K. S. 82, § 31.

1840, 87, § 4.

1842, 54.

Writs may be
brought at any
time, and enter-
ed in any coun-
ty, &c.
1S42, 54, §§ 1, 2.

5 Met. 334.

1 Cush. 306.

Writs of error
in capital cases.
H. S. 112, §16.
5 Cush. 386.

in other crim-
inal cases.

R. S. 112, § ir.

same subject.

R. S. 112, § 18.

On reversal for
error in sen-
tience, court
may render
judgment anew,
&c. 1851, 87.

9 Cush. 279.

Costs when de-
fendant is dis-

charged.
1842, 54, § 3.

1 Cush. 301).

Proceedings
upon writs of
error.

R. S. 112, §15.
8 Mass. 383.

10 Mass. 384.

5 Cush. 386.

out at any time within six years after the bringing of such action

or writ.

Sect. 7. A writ of error shall not operate to stay or supersede the

execution in a civil action, unless the plaintiff in error or some person

in his behalf gives bond to the defendant, with one or more sufficient

sureties, conditioned that the plaintiff shall prosecute his suit to effect,

and pay and satisfy such judgment as may be rendered thereon.

Sect. 8. The sufficiency of the sureties and the amount of the bond
shall be determined by any justice of the supreme judicial court or the

clerk from whose office the writ is issued, according to such general

rules as the court may from time to time establish.

Sect. 9. Such bond shall be filed in the clerk's office for the use of

the defendant, and no execution shall be thereafter issued upon the

judgment during the pendency of the writ of error. If execution has

been already issued, the clerk shall make and sign a certificate of the

issuing of the writ of error and the filing of the bond, and after notice

of such certificate to the officer holding the execution, all further pro-

ceedings thereon shall be stayed.

Sect. 10. The party prevailing on a writ of error iu a civil action

shall be entitled to his costs against the adverse party, and if the judg-

ment is affirmed, the court shall adjudge to the defendant in error dam-
ages for his delay, not less than at the rate of six per cent, and not

exceeding twelve per cent, a year, on the amount recovei'ed by the

former judgment ; and may in their discretion award to the defendant
double costs.

Sect. 11. Questions of law (except upon pleas in abatement) and
final judgments in all criminal cases in the superior court may be reex-

amined and reversed or affinned upon a writ of error in the supreme
judicial court, for any error in law or in fact.

Sect. 12. Writs of error upon judgments in criminal cases may be
brought at any time after judgment is rendered, and may be entered in

any county. When the writ is returned, the court shall without delay

proceed to examine the case ; but the examination may be adjourned
from time to time as circumstances may require.

Sect. 13. A writ of error upon a judgment for a capital offence shall

not issue, unless allowed by one of the justices of the supreme judicial

court after notice given to the attorney-general or other attorney for the

commonwealth.
Sect. 14. Writs of eiTor upon judgments in all other criminal cases

shall issue of course, but they shall not stay or delay the execution of

the judgment or sentence, unless they are allowed by one of the justices

of the supreme judicial court, with an express order thereon for a stay

of proceedings on the judgment or sentence.

Sect. 15. When a stay of proceedings is ordered as provided in the

preceding section, the judge may at the same time make such order as

the case requires, for the custody of the plaintiff in error, or for letting

him to bail; or the party may upon a writ of habeas corpus procure his

enlargement upon giving bail, if entitled thereto.

Sect. 16. When a final judgment in a criminal case is reversed by
the supreme judicial court on account of error in the sentence, the court

may render such judgment therein as should have been rendered, or may
remand the case for that purpose to the court before which the convic-

tion was had.

Sect. 17. If the defendant in a criminal case is discharged on a

writ of error, the legal costs shall be borne by the commonwealth.
Sect. 18. The proceedings upon writs of error, as to the assignment

of errors, the scire facias^ ])leadings, judgment, and all other matters

not herein ])rovided for, shall be according to tbe course of the common
law, as modified by the practice and usage in tliis state and general

rules made by the supreme judicial court.
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WRITS OF REVIEW.

Sect. 19. Final judgments in civil actions may be reexamined and Review of civil

tried anew upon writs of review, as provided in this chapter, and not R.^'s.^oi), § 1.

otherwise. ly Pick.'w.'

Sect. 20. Wlien judgment is rendered as provided in chapter one allowed as of

hundred and twenty-six, upon the default of a defendant upon whom
dlffeu(i£iiit''&c*

service has not been made by reason of his being out of the state or his R- s. 92, §'4^

*

residence being unknown, he may at any time within one year after the
^- S- ^''''

§
i''-

judgment as of right, without any petition therefor, sue out of the court
in wliich the judgment was rendered a writ of review.

Sect. 21. If judgment is rendered, either by the supreme judicial may be grant-

court, or superior court, in a civil action in any manner, the supreme
[n "ertahi'c^s" s

judicial court, except when a review is prosecuted as of right, may on k. s. 92, §5.

petition grant a review on such terms as it deems reasonable: promded^ 19,26.*''"*'^^^^'

that if the judgment complained of was rendered in the absence of the
J^i^^'^oJc

petitioner, and Avithout his knowledge, the petition for review shall be 3 Gray ,"420, 509.

filed within one year after he first had notice of the judgment, other-
wise within one year after the judgment was rendered.

Sect. 22. The petition may be presented to the court when sitting in where petition

any county, or in vacation to any justice thereof, and the order of no- ^lYtrLf had
tice issued thereon may be made returnable in such county as the court if not granted,

shall in the same order direct; but the review, if granted, shall be had
r.'*s!'<j9, §§ 21

in the county in which the former judgment was rendered, or in the 24.

county in Av^hich the original action would have been tried if it had ^ '
•

been carried to the supreme judicial court by appeal or otherwise. If

the review is not granted, the court may award to the respondent his

reasonable costs.

Sect. 23. RevicAvs granted by the supreme judicial court shall be Trial to be as

tried as the court shall order, either in that or the superior court. ^ "s! wflis.
Sect. 24. The superior court may concurrently with the supreme Superior court

judicial court grant revieAvs of its OAvn judgments in all cases in Avhich vi%-f in'certain

a review can be granted according to the provisions of this chapter; cases, &e.

and may grant reviews of judgments rendered before a justice of the 2;', fa"*'^'
^^

^'''

peace or police court, in any case in which a review might be granted '^^^
j^^^

if the judgment had been rendered in the superior court. The pro-
ceedings on the petitions for such reviews, and upon the trial thereof,

if granted, shall be conducted in the same manner as is prescribed in

like cases in the supreme judicial court.

Sect. 25. The writ shall be sued out of the clerk's office of the Writ, how sued

court in which the action is to be tried, and shall be in the form here- r"s. 99, §2.
tofore used, except as is hereinafter provided.

Sect. 26. It shall not be necessary to recite at length the declara- form of.

tion and other proceedings in the original suit, but the writ of revicAV S.vf-i','!'^^-
, , , \. ,, 5 „ . » ' lb52, 312.

maybe substantially as follows, a^iz :

—

1855,449.

" summon A. to answer to B. in the review of an action of contract (or tort) brought
by said A. against said B.," " in which action said A. by the consideration of the
justices of our court, begun and held at C. within and for our said county of M. on
the day of , recovered judgment against said B. for the sum of
dollars debt," or " damages, and dollars costs, which judgment said B. says
is wrong and erroneous ;

"

or the former judgment may be briefly described in any manner
deemed sufficiently certain according to such rules as the courts pre-
scribe.

Sect. 27. The plaintiff in review shall produce and file in court Plaintiff to pro-

certified copies of the AA'rit, judgment, and all proceedings in the fomier r"
§'

''i5!j''§ 4
suit, and the originals or copies of all depositions and other papers used
and filed therein.

Sect. 28. The writ shall be served in the same manner as an Writ of review.



748 WRITS OF REVIEW. [Chap. 146.

how to be
served.
K. s. yy, § 5.

Defonflant's
property may
be attached
thereon.
K. S. yy, §§ 6, 12.

Cause to be
tried on former
issue, if any.
K. s. yy, § 7.

1 Mass. 242.

5 Mass. 488.

3 Gray, 420, 509.

otherwise,
upon pleadings
on review.
Evidence.
K. s. yy, §J8,9.
8 Cush. 2yy.

JudgTnent.
K. S. yy, § !0.

Costs.
K. S. 99, §11.
4 Mass. 614.

Judgment,
when for re-

duced or great-
er sum.
K. S. 99, §§ 13,

14.

19 Pick. m.
11 Met. 206.

Case of replevin
and of set-oir.

R. S. 99, § 15.

One oftwo or
more defend-
ants may re-

view.
K. S. 99, § 16.

Writs, &c.,
when to be in-

dorsed.
K. S. 99, § 29.

Defendants pe-
titioning for a
stay of execu-
tion, to give se-

curity, &c.
K. S. 99, §§ 12,

22, 23.

1856, 136.

8 Cush. 302, 428.

original writ, except that when the defendant is not an inhabitant of
the state, or not found therein, the writ may be served on the person
who appeared as his attorney in the original suit, and the court may
continue the cause, to enable the absent party to appear and answer.

Sect. 29. If the writ is sued out by the original plaintiif, he may
cause the defendant's goods and estate to be attached as they might
have been in the original action, and for this purpose the writ of review
may be so framed as to require an attachment in the common form and
that the defendant be summoned. No attachment made, or bail taken,

in the original suit shall be liable to satisfy the judgment rendered on
the review.

Sect. 30. If an issue of fact was joined in the original suit, the

cause shall be tried on the review upon the same issue, except that

the court may allow amendments of the original declaration and other

pleadings, as might have been done in the original suit ; and if a dif-

ferent issue is joined in consequence of such amendment, the cause

shall be tried upon such new issue.

Sect. 31. If the former judgment was rendered witliout an issue,

the parties shall plead or answer upon the review in like manner as

they might have done in the original suit, and the cause shall be tried

upon any issue of fact or law joined upon such pleadings, or answer;
and each party may produce any legal evidence, whether produced in

the former suit or not.

Sect. 32. Judgment shall be given in like manner as if the parties

had brought their several writs of review.

Sect. 33. The prevailing party shall recover costs, unless the court

in granting the review imposed on the petitioner temis respecting cost.

Sect. 3-1. If the sum recovered by the plaintiff in the original suit

for debt or damages is reduced on the review, the original defendant
shall have judgment and execution for the difference with costs ; or, if

the former judgment is not satisfied, one judgment may be set off

against the other, and an execution issue for the balance. If the origi-

nal plaintiff recovers a greater sum for debt or damages than was
awarded to him in the oi'iginal suit, he shall have judgment and execu-

tion for the excess.

Sect. 35. In actions of replevin and in actions in which a set-off

is filed, the original defendant shall be considered, as to every thing

contained in this chapter, like a plaintiff in other actions, so far as it

respects any damages awarded to him, either in the original suit or

upon the review.

Sect. 36. If judgment is recovered against several defendants in

the original action, any one or more of them may review in like man-
ner as if he or they liad been the only defendants ; and if the sum
recovered in the original suit for debt or damages is increased or

reduced, the court shall take such order respecting the further pro-

ceedings as may be necessary to carry into effect the two judgments,
according to the rights of all parties.

Sect. 37. Writs and petitions for reviews shall be indorsed in the

same manner as original writs ; and all regulations concerning the in-

dorsement of original writs shall apply to writs and petitions for review.

Sect. 38. After the rendition of judgment in a civil action, if the

execution has not been satisfied, the court or justice, upon the petition

of the defendant, may order a stay or supersedeas of it, if the petitioner

gives to the adverse party security to the satisfaction of the court or

justice, with condition that he will forthwith prosecute a review to

final judgment and satisfy such execution as may be issued against him
on the review. The execution shall not otherwise be stayed or super-

seded by the writ of review.
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CHAPTEE 147.

OF REFERENCE TO ARBITRATION BY AGREEMENT BEFORE A JUSTICE
OF THE PEACE.

Section
1. Controversies may be submitted.

2. Form of submission.

3. Submission of all demands, how construed.

4. varied according to agreement.

5. Time within which award shall be made.
(>. Neither party to revoke submission.

7. Award by m^jority, when valid.

I

Section
8. Award to be delivered to the court.

9. at what term to be returned.

10. Jurisdiction of the court. Judgment.
11. Power of arbitrators as to costs.

12. No appeal allowed. Writ of error may be
brought.

13. Fees of the justice, &c.

Seotiox 1. All controversies which might he the subject of a per- Controversies

sonal action at law or suit in equity, may be submitted to the decision of ™*j^ ^^ submit-

one or more arbitrators, in the manner provided in this chapter. R- s. ii4, § i.

Sect. 2. The parties shall appear in person, or by then* lawful agents s Mass! i.

'

or attorneys, before a justice of the peace, and there sign and acknowl-
l^;"®^-^!!-

edge an agreement in substance as follows

Know all men, that ,of , and ,of , have agreed to submit Form of sub-

the demand, a statement whereof is hereto annexed, (and all other demands between mission,

them, as the case may be,) to the determination of , , and , the
J^jj,

' jtig '
~'

award of whom, or the greater part of whom, being made and reported within one 5 Mass. 489,524.

year from this day to the superior court for the county of , the judgment 6 Cush. 1O8.

thereon shall be final ; and if either of the parties neglects to appear before the arbi- ^^ Cush. 114.

trators, after due notice given them of the time and place appointed for hearing the

parties, the arbitrators may proceed in his absence. Dated this day of
,

in the year . .

The justice shall subjoin to the agreement his certificate, in substance
as follows :

—
ss. Then the above named and

ally appeared (or, the above named personally, and said

person-

by said

his attorney, appeared, as the case may be,) and acknowledged the above
instrument by them signed to be their free act. Before me, , Justice of the

Peace.

Sect. 3. An agreement to submit all demands shall include only Submission of

such as might be the subject of a personal action at law or of a suit in how*^Sn"traed,
equity. 5 Greenl. .38. 8 Mass. 1. 5 Cush. GU. K. S. 114, §4.

Sect. 4. If a specific demand is submitted to the exclusion of others, varied accord-

it shall be set forth in the statement annexed to the agreement ; other- ^1^*^°
'^='"®®"

wise it shall not be necessary to annex any statement of a demand, and R. s.'iH, §3.

the submission may be of all demands between the parties, or of all

demands which either has against the other. The submission may be
varied in this respect in any other manner, according to the agreement
of the parties.

Sect. 5. The time within which the award shall be made and rej^orted Time within

may be varied according to the agreement of the parties, but no award ^Jau^t'made.
made after that time shall have any legal effect or operation, unless made R- s. 114, § 6.

upon a recommitment by the court to which it is reported.
Sect. 6. Neither party shall have power to revoke the submission Neither partv

without the consent of the other ; and if either neglects to appear after ^iS'!''
due notice, the arbitrators may proceed to hear and determine the R. s. 114, §5.

cause.

Sect. 7. All the arbitrators shall meet and hear the parties, but an Award by ma-

award by a majority of them shall be valid, unless the concurrence of the {"^^^J'

"'""'

whole is expressly required in the submission. 6 Mass. 496. 14 Mass. hs. R. s.'ii4, § 11.

Sect. 8. The award shall be delivered by one of the arbitrators to to be deiiver-

the court designated in the agreement, or shall be enclosed and sealed ^"^ *° ^^^ ''°"'^-

63*
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K. S. 114, §7.

Award, at what
term to be re-

turned.
R. S. 114, § 10.

5 Mass. 489, 524.

14 Mass. 148.

7 Met. 310.

Jurisdiction of
the court.
Judgment.
R. S. 114, §§8, 9.

Cush. .389.

Power of arbi-

trators as to
costs.
R. S. 114, § 12.

6 Greenl. 247.

2 Mass. 164.

Appeal and
writ of error.
R. S. 114, § 13.

1840, 87, §§ 4, 5.

1859, 196.

5 Met. 287.

6 Met. 280.

5 Cush. 611.

Fees of the jus-
tice, &c.
R. S. 114, § 14.

by them, and transmitted to the court, and shall remain sealed until

opened by the clerk.

Sect. 9, It may be returned at any term or session of the court held
within the time limited in the submission, and the parties shall attend
Avithout any express notice for that purpose ; but the court may require

actual notice to be given to either party, before it proceeds to act upon
the award.

Sect. 10. The court shall have cognizance of it in the same manner,
and may proceed thereon, as if it had been made by referees appointed
by a rule of court ; and may accept or reject it, or recommit it to the
same arbitrators for a rehearing. When accepted and confinned by
the court, judgment shaU be rendered thereon as upon a Hke award by
referees.

Sect. 11. If there is no provision in the submission concerning costs

and expenses, the arbitrators may make such award respecting them, as

they judge reasonable, including a compensation for their own services;

but the court may reduce the sum charged for compensation, if it appears
unreasonable.

Sect. 12. An appeal shall be allowed from any order or judgment of
the superior court, founded on matter of law apparent upon the record, on
any award made under this chapter ; or a party aggrieved may bring a
writ of error for any error in law or fact as in other cases. The supreme
judicial court shall thereupon render such judgment as the court below
ought to have rendered.

Sect. 13. The fees of the justice for the agreement of submission and
acknowledgment shall be forty cents, and the fees in court the same as

for like services with respect to an award made under a rule of court.

CHAPTER 148.

OF IMPROVING MEADOWS AND SWAMPS.

Section
1. Improvement of meadows, &c., by propri-

etors.

2. Petition to superior court, and notice there-

on.

3. Commissioners may be appointed. Power
and duty of.

4. may cause dams and dikes to be erected,

&c.

5. may employ persons to perform the

worlc.

6. may apportion expense among proprie-

tors.

7. may appoint a collector thereof.

8. Penalty on collector for withholding
money.

9. Compensation of commissioners and col-

lector.

10. Return by commissioners.

11. Apportionraeut of expense.

12. Provision in case of mortgage.
13. Commissioners may make or open dams on

land of other persons.

Section
14. Damages, how ascertained and paid.

15. Persons aggrieved may appeal.

16. Proceedings tliereon.

17. Notice to persons who are not parties.

18. Appeal. Exceptions.

CONSTRUCTION OF ROADS, &C., TO SWAMPS,
&C.

19. Towns, &c., owning swamps, &c., author-

ized to construct roads, &c., to.

20. Petition for improvements, to commis-
sioners.

21. notice of.

22. proceedings on.

23. Appeal.

24. Repairs of improvements.
25. Petition may be made to selectmen, &c.
26. to be filed and recorded with decree.

27. Fees of selectmen, <fec.

28. Appeal to county commissioners.

Improvement Section 1. When any meadow, swamp, marsh, beach, or other low

&^c™by^proprie- ^^^^ '^^ ^^^^^ ^Y several proprietors, and it is necessary or useful to drain
tors. or • flow the same, or remove obstructions in rivers or streams leading
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therefrom, such improvements may be effected under the direction of r. s. 115, § 1...,' ,.•'
• 1 ^ '>'' Pink 4'"'

commissioners in the manner iierein provided. 11 Met.' 325.'

Sect. 2. Such proprietors, or the gi-eater part of them in interest. Petition to su-

may apply by petition to the superior court for the county where the
am/'notrce"^*'

hinds or any part of them lie, setting forth the proposed improvements thereon^

and the reasons therefor; and the court shall cause notice of the peti- 1,^59,'
1%'

tion to be given in such manner as it may judge proper, to any pi'o- jt ^I^^V^F"
prietors who have not joined in the petition, that they may appear and
object thereto.

Sect. 3. If upon hearing the parties it appears that the improve- Commissioners

ments proposed will be for the general advantage of the propiietors, ™'^' ^'^ '^i^poi"*-

the court may appoint three, five, or seven suitable persons, as commis- Power and duty

sioners, who shall be sworn to the faithful discharge of their duties ; r.'s. ii5,§§3,4.

shall view the premises, notify parties concerned, hear them as to the

best manner of making the improvements, and prescribe the measures

to be adopted for that purpose.

Sect. 4. They shall, according to the tenor of the petition and the may cause

order of court, cause dams or dikes to be erected on the premises at f"'be erected^,^^

such places and in such manner as they shall direct ; may order the land *c.

to be flowed thereby for such periods of each year as they shall deem '
'

most beneficial ; and cause ditches to be opened on the premises, and
obstructions in any rivers or streams leading therefrom to be removed

;

and they shall meet from time to time as may be necessary to cause the

work to be completed according to their directions.

Sect. 5. They may employ suitable persons to erect the dams or may employ

dikes, or perform the other Vork, under their direction, for such reason- Fo^mThe work^

able wages as they may agree upon ; unless the proprietors themselves K-S. ii5, §6.

do the same in such time and manner as the commissioners shall direct.

Sect. 6. They shall apportion the whole charge and expense of the may appor-

improvements, and of executing the commission, among the proprietors among ^proprie-

of the lands, having regard to the quantity, quality, and situation, of ^'"|-

each person's part thereof, and to the benefit that he will derive from '
'

the improvements ; and shall assess the same upon the proprietors.

Sect. 7. They may appoint a collector of the moneys assessed, and may appoint a

shall give him a warrant to collect, pay over, and account for, the same,
collector there-

to such person as they may appoint. The collector shall have the same ^^;j^- ^'^.'S^-

power and proceed in like manner in collecting the assessments, as pro- 4 Gray, 156.

vided for collecting town taxes.

Sect. 8. If the collector neglects for twenty days after being thereto Penalty on coi-

required by the commissioners to account for and pay over the money hok?in[,^money.

he has collected, he shall be liable to pay to the commissioners the whole R- s. its, §9.

amount committed to him for collection, to be recovered by them in an ~'

action of contract ; and the money so recovered, after deducting the

expenses of recovery, shall be applied and accounted for by the com-
missioners as if it had been collected and paid over by the collector

pursuant to his warrant.

Sect. 9. The collector shall be allowed such compensation for his Compensation

services as may be agreed upon between him and the commissioners
; ersTndcoUec"

and the commissioners shall be allowed such compensation for their ser- tor.

1 1 T 1 ,, ,

^ R. S. 115, §10.
vices as may be ordered by the court.

Sect. 10. The commissioners shall, as soon as may be after the com- Return by com-

pletion of the business, make a return to the court of their doings under K.'f'"nsl^l'ii.
the commission, including an account of all money assessed and col- ~ Pifk. 2or.

lected by their order, and of the disbursement thereof

Sect. 11. When it appears to the commissionei's that part of the Apportionment

land is held by a tenant -for life or years, they shall determine how much ^ s^nSj^ia.
of the sum apportioned on that part of the premises shall be paid by such

tenant, and how much by the landlord or reversioner ; and shall assess

the same accordingly, unless the parties concerned agree on an appor-
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Provision in
case of mort-
gage.
R. S. 115, § 13.

Commissioners
may make or
open dams on
land of other
persons.
K. S. 115, §14.
11 Met. 321.

Damages, how
ascertained and
paid.
R. S. 115, § 15.

11 Met. 325.

Persons ag-
grieved may ap-
peal.
R. S. 115, § 16,

6 Met. 363.

Proceedings
thereon.
R. S. 115, § 17.

5 Met. 363.

Notice to per-
sons who aro
not parties.

R. S. 115, § 18.

Appeal. Ex-
ceptions.
R. S. 115, § 19.

1840, 87, §§ 4, 7.

1859, 196.

5 Met. 363.

tionment; and every such tenant, landlord, and reversioner, shall be
considered a proprietor.

Sect. 12. If any part of the land is mortgaged, the mortgagor or

mortgagee, in possession, shall be considered as the proprietor ; and all

sums paid by the mortgagee by order of the commissioners, shall be

allowed to him as suras paid by him for improvements are by law to be

allowed.

Sect. 13. "When the commissioners find it necessary or expedient to

reduce or raise the waters for the purpose of obtaining a view of the

premises, or for the more convenient or expeditious removal of obstruc-

tions, they may open the flood-gates of any mill, or make other needful

passages through or around the dam thereof, or erect a temporary dam,
on the land of any person not a party to the proceedings ; and may
maintain such dam or passages for the water as long as may be neces-

sary for the purposes aforesaid.

Sect. 14. All damages thus occasioned shall be estimated and deter-

mined by the commissioners, unless agreed on between them and the

parties concerned ; and shall be paid by the commissioners out of the

money to be assessed and collected by them as before provided.

Sect. 15. If a person, whether a party to the proceedings or other-

wise interested therein or afiected thereby, is aggrieved by any doings

of the commissioners, be may appeal to the court at any time after their

appointment and before the end of the term next following that at which
the return is made.

Sect. 16. The court upon such appeal may affirm, reverse, or alter,

any adjudication or order of the commissioners, and make such order

therein as law and justice require. All questions of fact arising upon
the hearing of the appeal, shall on motion of either party be tried by a
jury in such manner as the court shall direct.

Sect. 17. The commissioners before proceeding to open flood-gates

or make other passages for water through or around any dam, or to

erect a dam on the land of any person not a party to the proceedings,

shall give him seasonable notice in writing of their intention, to enable

him to appear before them and object thereto ; and if he appeals from
their determination, and gives notice in writing of his appeal to the

commissioners or any of them, they shall suspend all proceedings upon
his land until the appeal is determined : provided, that the appeal be
entered at the court held next after the expiration of seven days from
the time of claiming the same.

Sect. 18. An appeal shall be allowed from any order or judgment
of the court founded on matter of law apparent on the record, in any
proceedings under this chapter; and any person aggrieved by any
opinion, direction, or judgment, of the court, in any matter of law, may
allege exceptions thereto, which shall be reduced to writing and allowed
and signed by the presiding judge, and thereupon the case shall be
removed into the supreme judicial court as provided in chapters one
hundred and fourteen and one hundred and fifteen.

Towns, &c.,
owning
Bwamps, &c.,
authorized to
construct
roads, &c., to.

1855, 104, § 1.

See § 25.

Petition for
improvements,

CONSTRUCTION OF ROADS, &C., TO SWAMPS, &C.

Sect. 19. Any town, city, person, company, or body corporate,

having the ownership of low lands, lakes, swamps, quarries, mines, or

mineral deposits, that on account of adjacent lands belonging to other

persons or occupied as a higliway, cannot be approached, worked,
drained, or used, in the ordinary manner, without crossing such lands or

highway, may be authorized to establish roads, drains, ditches, tunnels,

and railway, to such places, in the manner hereinafter provided.

Sect. 20. The party desiring to make snch improvements shall file

a petition therefor with the county commissioners within whose juris-
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diction the premises are situated, setting forth tlie names of the persons to commission-

interested, if known to the petitioner, and also, in detail, the nature of 1855,101, §2.

the proposed improvement and the situation of the adjoining lands

;

which petition shall be accompanied Avith a bond, satisfactory to said

commissioners, for the payment of expenses incurred in the prosecution

of the application.

Sect. 21. The commissioners at their first meeting after the filing of Petition forim-

the petition and bond, shall give at least three weeks' public notice of
nJ'.Hw'off**'

the time and place of meeting to consider the petition, in some news- itoSi iw, § 3.

paper printed in the county ; and if there is no such paper, in a news-
paper printed in an adjacent county ; they shall further give notice to

the mayor of any city and the clerk of any town in which the premises

are situated.

Sect. 22. They shall meet at the time and place appointed, and after proceedings

examination, inspection, and the hearing of evidence, shall determine '^^:^ kh 64
whether the improvement prayed for is necessary, and if so, shall pro-

ceed to lay out and establish the same in such manner as shall do as

little injury as practicable ; and shall assess the amount of damages
Avhich in their opinion the proprietor of the adjacent lands will sustain.

They shall apportion the damages equitably among all parties to be
benefited, having regard to the benefits each will receive ; and such

award shall be deemed conclusive upon each of the parties charged

with such payment, unless an appeal is taken within the period of one
year.

Sect. 23. Any party aggrieved by the award may appeal therefrom. Appeal,

and thereupon like proceedings shall be had as are provided in chapter i^uo, iw, §6.

forty-three, for persons aggrieved in the laying out of highways.

Sect. 24. When it is necessary to repair any impi'ovement thus con- Repairs of im-

structed, a majority of the persons benefited by it may cause such re- ^^55^ "^"^-^

pairs to be made, and compel contributions from each person benefited,

on the basis of the aAvard.

Sect. 25. When the premises mentioned in section nineteen are Petition may be

situated entirely in one town or city, the petition may be made to the
meu*^!:".*'^^''*"

selectmen or mayor and aldermen thereof, who shall proceed thereon i857,'2y2, §1.

in all respects as above provided for county commissioners upon such
jictitions, except that they need not give notice to their town or city.

Sect. 26. The petition under the preceding section shall be filed in to be filed and

the oftice of the town or city clerk before proceedings are had thereon
; decree?*^

^'^^

and together with the order or award thereon shall be recorded in said i85;,292, §3.

office within two months after the same is made.
Sect. 27. The selectmen or mayor and aldermen shall each receive Fees of seiect-

for serA-ices upon such petitions two dollars a day, and the clerk shall ^"'^o'sss 4.

receive for i*ecording petitions and orders the same fees as for mortgages
of personal property.

Sect. 28. A party aggrieved by any order, award, or refusal of the Appeal to coim-

selectmen of mayor and aldermen herein, may complain to the county ^y^c"nimission-

comraissioners at any meeting held within one year thereafter ; and the 1*57, 292, § 2.

commissioners may thereupon proceed in all respects as though the
petition were originally made to them.

95
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CHAPTER 149.

OF THE SUPPORT AND REGULATION OF MILLS.

erection and regulation of mills.
Section

1. Mills and dams on streams not navigable.

2. Not allowed to injury of existing mill or
mill-sites.

3. Height of dam.
4. Damages recovered on complaint.

5. Substance of complaint.

6. Notice to mill owner.

.

7. by whom served.

8. Answer of respondent.

9. Further pleadings and trial.

10. Judgment for respondent. Costs.

11. for complainant. Jury.

12. Appeal and proceedings.

13. AVarraut for jury. Jurors, how drawn, &c.
14. Proceedings.

15. Trial may be in court if parties so agree,

&c.

16. Damages, how estimated.

17. Verdict for respondent.

18. for complainant.

19. Jury to establish height of dam, &c.
20. to assess annual damages, and also a sum

in gross.

21. Complainant may elect to take the sum in

gross.

22. If not paid, respondent to have no benefit,

until, &c.

23. Complainant may take annual damages,
instead, &c.

24. shall have lien therefor on mill, &c.
25. Action therefor, against whom to be

brought.
26. Premises may be sold on execution.

27. Sale, how far effectual.

28. Kight of redemption.

29. Existing mills and dams not affected, ex-
cept, &c.

30. New trial.

31. Action at common law.

32. Costs.

33. Compensation for services at trial, <fcc.

31. New complaint by either party, but gross
damages assessed only once in ten years.

35. wlio may maintain.

36. when to be brought. Tender.
37. Hill owners may tender greater compensa-

tion, &c.

.38. Land owner may offer to accept less, &c.

39. Ofl'er, by or to whom made, &c.

Section
40. Effect of agreement, if signed and recorded.

41. Verdict not to bar new complaint, &c.
42. Respondent may make tender in court.

Costs.

43. Judgment upon acceptance of tender. Ac-
ceptance may be for past or future dam-
ages.

44. Separate and joint owners of lands may
join in complaint and have separate dam-
ages.

45. Pleas in abatement. New defendants.

46. Complaint not to abate by death of parties.

Kemedy for abatement or reversal of judg-
ment.

REGULATION OF DAMS.

47,

48,

49,

50.

51

County commissioners to view, &e., on
notice.

may direct alterations, &c. To record

result of examination. Record to be evi-

dence.

Upon neglect of owner to repair, &c., com-
missioners to remove. Dam not to be re-

built, except, &c.

If dam cannot be removed, commissioners
to raise, &c.

Costs, &c., by whom paid.

52. Jurisdiction of S. J. C. to compel altera-

tions, &:c.

REPAIRING AND REBUILDING MILLS.

53. Repair of mills owned by several persons.

54. Meeting of proprietors, liow called.

55. Notice tlioreof, how served and returned.

56. Majority in interest may decide.

57. Each proprietor liable.

58. Remedy by lien on rents, or action.

59. Guardian of iiroprietor may act for him.

00. Apportionment between tenant and rever-

sioner.

61. Case of a mortgagee in possession.

62. tenant in tail.

63. How suits between proprietors brought.

64. Chapter not to affect agreements, &c.

DUTIES AND COMPENSATION OF MILLERS.

65. Millers to keep scales, <&c., and weigh
grain, if required, under penalty.

66. What toll allowed.

Mills and dams
on streams not
navigable.
R. S'. 116, § 1.

5 Pick. 292.

22 Pick. 312.

23 Pick. 219.

Not allowed to
injury of exist-
ing mill or mill-
sites.

R. S. 116, §2.
1841, IS, § 1.

11 Mass. 533.

17 Mass. SS9.
10 Pick. 357.

22 Pick. 312.

12 Met. 149.

8 Cush. 117.

ERECTION AND REGULATION OP MILLS.

Section 1. Any person may erect and maintain a water mill, and a

dam to raise water for working it, upon and across any stream not
navigable, upon the terms and conditions, and subject to the regulations,

hereinafter expressed.
11 Met. 570. 12 Met. 149. 6 Cush. 305. 8 Cush. 115, 553. 2 Gray, 407.

Sect. 2. No such dam shall be erected to the injury of any mill lawfully

existing, either above or below it, on tlie same stream, nor to the injury

of any mill-site on the same stream, on which a mill or mill-dam has

been lawfully erected and used, unless the right to maintain a mill on
such last-mentioned site has been lost or defeated by abandonment or

otherwise; nor shall any mill-flam be hereafter erected or raised to the

injury of any such mill-site wl.ich has been occupied as such by the

owner thereof: provided, that such owner within a reasouable time after
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commencing such occupation completes and puts in operation a mill for

the working of which the water of such stream shall be ajiplied ; nor
shall any mill or clam be placed on the land of any person, without such
grant, conveyance, or authority, from the ownei", as would be necessary
by the common law if no provision relating to mills had been made by
statute.

Sect. 3. The height to which the water may be raised, and the length Heip-ht of dam.

of time, or period, for which it may be kept up in each year, shall be lia-
l^' McI^hI m.

ble to be restricted and regulated by the verdict of a jury. 7 Gray, ion. 4 Cush. 549'.

Sect. 4. A person whose land is overflowed or otherwise injured by nama^es^how
such dam, may obtain compensation therefor upon his complaint before recoveW.

the superior court for the county where the land or any part thereof }s4o,'87f§l.^*

lies: provided^ that no compensation shall be awarded for damage sus-
f^^^S^k^}'^'

tained more than three years before the institution of the complaint. ' 3 Met.' 359!
4 Mot. 426.

12 Mot. 1 82, 188. 4 Cush. 152, 101. 6 Cush. 170, 303. 7 Gray, 290. ]0 Mot ''07

2 Cush. 341. 5 Cush. 537. 4 Gray, 581. 13 Gray, 148. n Met! 57o!

Sect. 5. The complaint shall contain such description of the land Substance of

alleged to be flowed or injured, and such statement of the damage, that k.™'' n*o,*§ 5.

the record of the case will show with suflicient certainty the matter y i'ick. 02.

heard and determined therein.

Sect. 6. The complaint may be filed in the court in term time, or in Notice to mill

the clerk's oflice in vacation, and in either case notice thereof shall be ^^§"^^6 5«e 7

given to the owner or occupant of the mill, by delivering to him, or Cush. 171.

leaving at his dwelling house, an attested copy of the complaint ; or if

he is not found within the state and has no dwelling house therein, by
leaving such copy at the mill in question fourteen days at least before

the complaint is to be heard ; or the comjdainant may fourteen days at

least before the sitting of the court to which his complaint is brought,
cause the owner or occupant of such mill or dam to be serA^ed with an
attested copy of the complaint^ by delivering or leaving such copy in

like manner as when the complaint is filed as aforesaid.

Sect. 7. The notice shall be served by any ofticer authorized to by whom
serve any other civil process between the same parties. r.' s?1'io, § 7.

Sect. 8. The respondent may answer in bar, that the complainant Answer of

has no estate or interest in the land alleged to be flowed or injured, or r'^s^ih^s's
that the respondent has a right to maintain his dam for an agreed price, 4 Greeni.'322'.

or without any compensation, or any other matter which may show Mass! sos!

that the complainant cannot maintain the suit : but he shall not answer ^" ?I^^s- ~^-

that the land described is not injured by the dam. 7 Gray, 200. 4 Gray', Wi.

Sect. 9. If any plea or answer is filed by the respondent, the repli- Further pieari-

cation and other pleadings, and the trial of the issue, Avhether of law or K.°s.Tio,*r9!'

of fact, shall be conducted in like manner as in actions at the com- 10 Met. 37.

mon law.

Sect. 10. If an issue is decided in favor of the respondent, or if the judgment for

complainant becomes nonsuit or discontinues, the respondent shall be
coTts'*'^'^''*'

entitled to his costs, to be taxed as in civil actions. k. s. '110, § 10.

Sect. 11. If the owner or occupant of the mill or dam after due no- for compiain-

tice is defaulted, or offers no legal objection, or an issue is decided in k1*s. nfi7§ ii-

favor of the complainant, the court shall issue a warrant for a jury to See § 15.

hear and determine the matter of the complaint.
Sect. 12. Either party may appeal as in other civil actions, but if Appeal and pro-

the judgment of the supreme judicial court is in fiivor of the complain- Rf's."^o, § 12.

ant, the cause shall be remitted and the court shall proceed therein in i84o,'87,§§4,"'5.

like manner as if the judgment had been rendered in that court. ^ "^^"^^' '^'^^'

Sect. 13. The warrant shall be directed and served, and the jurors Warrant for

shall be drawn, summoned, and returned, in the manner provided in ]"ow'driwn,'^&c,

chapter forty-three with respect to a jury returned on the complaint of .^.'^''^•."n't'^^-

a person aggrieved by the laying out of a highway, and the jurors shall i Gray,' mi.

be required to attend under a like penalty.
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Proceeding's. Sect. 14 All the proceedings for supplying a deficiency of jurors,

?Cush^34l.*^'
"'"'^ ^^^ other proceedings in the case, shall be substantially the same as

4 Gray, 581. are provided in said chapter forty-three.

Trial may be in Sect. 15. If the parties SO agree by writing filed in the case, the
court, &c.

^^^,^1 ^^^y. i^g jj^ ^YiQ court before a jury as in other civil actions, and in

such case, if either party requires it, the jury shall view the premises
alleged to be injured, subject to such regulations and terms as the court

may prescribe.

Damag-es, how Sect. 16. The jury, in estimating the damage to the land of the

K.*s"ucf§ 15. complainant, shall take into consideration any damage occasioned to his

2 Cush. 340. other land by the dam, as well as the damage occasioned to the land
overflowed ; and they shall also allow by way of set-ofi" any benefit oc-

casioned by such dam to the complainant, in relation to his lands.

Verdict for re- Sect. 17. If the jury find by their verdict that the complainant is

R "s'm's ifi
"°^ entitled to recover any damages, and it is allowed and recorded,

10 Met. 39, 207. judgment shall be rendered for the respondent.

for complain- Sect. 18. If they find that the complainant is entitled to recover

^h -.-.^ T ,-, damaires, they shall assess the amount of damages sustained within
K. S. 116, § 17. , » ' J ....

i^ ^ ^ 1 • 1 1

4 Gray, 581. three ycai's next preceding the institution oi the complaint, and to the

time of rendering the verdict ; and if the verdict is allowed and re-

corded, the complainant shall have judgment and execution.

Jury to fix Sect. 19. If it is alleged in the complaint, that the dam is raised to an
height of dam,

i^nreasoiiable height, or that it ought not to be kept up and closed dur-
K. s. 116, § 18. in<T the whole year, the iury shall decide how much, if any, the dam
12 Met 14'^ 149

•/'!/•/
^

' J

'

7 Gray', 2%. ' shall be lowered, and also whether it shall be left open any part of the
year, and if any, what part, and shall state such decision as a part of
their verdict.

to assess an- Sect. 20. They shall also ascertain and determine, by their verdict,

and'ais™a°su'm wliat sum, if any, to be paid annually to the complainant, would be a
in gross. just and reasonable compensation for the damages that may be there-

17 Pick. 101.
' after occasioned by the dam, so long as it is used in conformity with

lo'aiet ""'^o
- ^^^ verdict; and also what sum in gross would be a just and reasonable

2 Gray, 4oV. Compensation for all damages thereafter occasioned by such use of the
7 Gray, 296. clam, and for the right of maintaining and using the same forever in

manner aforesaid.

Complainant Sect. 21. The Complainant in such case, at any time within three

take the'^^^suin moutlis after the verdict is allowed and recorded, may elect to take the

R ?f°nf 5 '^0
^'^^^ ^^ awarded in gross for the right to maintain and use the dam for-

24 Pick. 290.' ' ever, instead of receiving the annual compensation therefor ; and if he
2 Met. 507. makos such election, he shall within said three months cause the same

to be entered on the record of the case in the clerk's ofiice.

If not paid, re- Sect. 22. The owner or occupant of the mill or dam shall, within

have no* benefit, three months after such election is thus entered, pay to the complainant,

p"^s^' no' n ^^ secure to his satisfaction, said sum with interest from the time of the

12 Met. i4o.~
' verdict. After the expiration of said three months, such owner or

4 Cush. 240. occupant shall lose all benefit of the provisions contained in this chap-
ter, until payment of said damages and interest.

Complainant Sect. 23. If the complainant does not within said three months
damageMu-"^ causc such entry of his election to be made on the record, he and all

Btead, &c.
^^

persons claiming under him shall be entitled to demand and receive

7 Gray, 2W~' from whoever shall be the owner or occupant of the mill, the annual
compensation so established by the jury, so long as the dam is kept up
and maintained ; unless the sum is inci-eased or diminished upon a new
complaint as hereinafter proA'ided.

shall have Sect. 24. The person entitled to receive said annual compensation

nmi,^&c!*'^'"^
^"^

o^' gross damages shall have a lien therefor from the time of the insti-

R. 8.116, §23. tution of the original complaint, on the mill and mill-dam with their
™^' ' appurtenances, and the land under and adjoining the same and used

therewith : provided, that such lien shall not extend to any sum
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due more than three years before the commencement of an action

therefor.

Sect. 25. Sncli person may maintahi an action of contract therefor Action there-

in the superior court, against the person who owns or occu])ies the mill [vh'o'm to'be

when the action is brouu'ht : and shall therein recover the whole sum brought.

due and unpaid for the three years then last past, whoever has owned 2 Met. 505. '

or occui)ied the mill during that time: and he shall be entitled to full f„^i?*i'^~L'-,^,,, IT 111 "' j^ict. ooy.

costs, although the sum recovered does not amount to twenty dollars. 13 Mot. 172.

6 Cush. 170, 303. 2 Gray, 407. ^ ^'"^''- '^^^^•

Sect. 26. The execution issued on such judgment may at any time Premises may

within thii'ty days after judgment be levied on the premises so subject cutiou.
'''^ ^^^

to the lien ; and the officer may thereupon proceed to sell the same, k. s. ii6, § 25.

or so much thereof as is necessary to satisfy the execution and all

charges of levying it ; and he shall proceed in making such sale in like

manner in all respects as is provided with regard to the sale on execu-

tion of a right to redeem real estate mortgaged.
Sect. 27. Such sale shall be valid and effectual against all persons Saio, how far

claiming the premises by any title that has accrued within the time R/'l^^fj^ § .>6.

covered by the lien.

Sect. 28. Any person entitled to the premises so sold may redeem Ris-ht of re-

the same at any time within one year after the sale, upon paying to the k!'s^ n'o'l'§ 27.

purchaser or the person holding under him the sum paid therefor, with
interest at the rate of twelve per cent, a year.

Sect. 29. The provisions of this chapter shall not affect the right to Existiu;; mills

keep up, maintain, and use, any water-mill and mill-dam, now lawfully am'ctcd e'xccpt,

existing, except as is herein expressly provided : but when the owner or &c.

occupant of a mill or dam makes any material change by raismg the 17 Mass. '70.'
'

dam, or altering the machinery, or the manner of using the water, so as L^If;^K-
to cause additional damage to the land of another, it shall be considered

as a new mill or dam, in respect to such additional damage, and the

remedy and proceedings to recover compensation therefor shall be sub-

stantially such as are provided in this chapter respecting a new dam.
Sect. 30. The court to which a verdict is returned may set it aside New trial.

for any sufficient cause, and grant a new trial to be had ujjon a new '
'

warrant or otherwise as the case may require.

Sect. 31. No action shall bo sustained at common law for the re- Action at com-

covery of damages for the erecting, maintaining, or using, any mill or 5{°g jj)-'
§ 3o_

mill-dam, except as is provided in this chapter. 12 Met. 147. scush. 612. 11 Mass.W.

'

Sect. 32. The party prevailing in any suit under this chapter shall Costs,

be entitled to his full costs, unless where it is otherwise expressly 2 Met. sob:

provided. 2 Gray, 497.

Sect. 33. The court shall award a reasonable compensation to the Compensation

person who presides at the trial, and to the officer who executes the triar&c.*"^''

*"

warrant ; which with the pay of the jurors and other like charges shall be K- S- ^^'^' § ^2.

advanced by the complainant, and taxed and allowed in the bill of costs.

Sect. 34. When either party is dissatisfied with the annual compen- New complaint

sation established by a jury, either under the provisions of this chapter but^roTsdam'^
or of the laws heretofore in force, a new complaint may be brought for ages'assessed

the increase or diminution thereof, or for ascertaining the gross amount years^"*^*^

of the damages ; and all the proceedings shall be conducted substan-
?jyj^ag^'%i^'

tially in the manner before provided in the case of an original complaint : 17 Mas8."79!

provided, that when a complainant has declined to accept gross damages
jj^'^ush^lbo

awarded him, no jury shall again determine the amount of gi-oss dam-
ages until the expiration of ten years thereafter.

Sect. 35. Such new complaint maybe maintained by and against who may
either of the parties to the original sitit, or by and against any person K.T.Tici § 34.

lawfully holding under either of them.

^
Sect. 36. No such new complaint shall be brought until the expira- ^^®^ *** ''-

tion of one month after the payment of the then last year has fallen due ;
""""^

64

29.
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Tender.
R. S. 116, § 35.

2 Met. 508.

Mill owners
may tender
greater com-
pensation, &c.
K. S. 116, § 36.

2 Met. 508.

7 Gray, 297.

Land owner
may offer to ac-

cept less, &c.
R. S. 116, § 37.

2 Met. 608.

7 Gray, 297.

Offer, by or to
whom made,
&c.
R. S. 116, § 38.

Effect of agree-
ment, if signed
and recorded.
R. S. 116, § 39.

Verdict not to
bar new com-
plaint, &c.
R. S. 116, §40.
10 Mass. 72.

Respondent
may make ten-
der in court,
&c. Costs.
R. S. 116, §41.
7 Gray, 186, 297.

Judgment upon
acceptance
of tender. Ac-
ceptance may
be for past or
future damages.
R. S. 116, § 42.

Separate and
joint owners of
lauds majr join
in complaint
and have sepa-
ritc damages.
i841, 86.

and either party may within the said month make an offer or tender to

the other as hereinafter provided.

Sect. 37. The owner of the mill or dam may within said month
offer in writing to the owner of the land any increase of said annual

compensation ; and if the owner of the land does not agree to acce])t

the same, but brings a new complaint to obtain an increase thereof, he
shall pay the costs, unless he obtains a verdict for a greater annual com-
pensation than was so offered to him.

Sect. 38. The owner of the land may within said month offer in

writing to the owner of the mill or dam, to accept any smaller sum than

that established as said annual compensation ; and if the owner of the

mill or dam does not agree to pay such reduced compensation, but

brings a new complaint to obtain a diminution thereof, he shall pay the

costs, unless the annual compensation is reduced by the verdict to a sum
less than that so offered to him.

Sect. 39. Such offer may be made by or to the respective tenants

or occupants of the land, and of the mill or dam, in like manner and
with like effect as if made by or to the respective owners ; except that

no agreement founded thereon shall bind said owners unless made with

their consent.

Sect. 40. If the offer so made by either party is agreed to and ac-

cepted by the other, it shall establish the annual compensation to be

thereafter paid, in like manner as if it had been established by a verdict

and judgment upon a new complaint : provided, that a memorandum of

such offer and acceptance, and of the agreement, is made and signed by
the respective parties, or by persons duly authorized by them, nnd filed

and recorded in the clerk's office of the court in which the former judg-

ment was rendered, with a note of reference on the record of the former

judgment to the book where the agreement is recorded.

Sect. 41. If upon a complaint by the owner of the land the jury

decide that he is not entitled to any annual compensation, the judgment
thereon shall be no bar to a new complaint for damages alleged to have
arisen after the former verdict, and for compensation for damages there-

after sustained.

Sect. 42. In every original complaint brought by the owner of land

alleged to be injured by a mill-dam, the respondent may bring into

court and there tender any sum that he deems proper to be paid to tlie

complainant for the damages incurred up to the time of such tender;

and may also offer to pay any certain annual compensation for the dam-
age that may be thereafter occasioned by the dam in question ; and if

the complainant does not accept the same, with his costs up to that

time, but proceeds in the suit to recover greater damages or compensa-
tion, he shall, unless he recovers gi'eater damages or greater annual com-
pensation than was so offered, be entitled to his costs up to the time of

the tender, and the respondent shall be entitled to recover his costs

afterwards.

Sect. 43. If the complainant in the case mentioned in the preceding

section consents to accept the amount so offered for the past damage
and future annual compensation, he shall have judgment accordingly,

and also for his costs up to that time, and the judgment shall have the

same effect as if it had been rendered upon the verdict of a jury; or

the complainant may accept either the sum tendered for past damages,
or the offer for future annual compensation, and proceed to trial on the

residue of the complaint under the same liability for costs.

Sect. 44. Two or more persons suffering damage from a mill-dam,

whether jointly or separately interested in the lands injured, may join

in a complaint under this chapter; and their cases may be heard
before the same jury, which may assess joint or several damages as

the interest and title of the complainants may require; and judg-
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ment and execution for costs and damages shall be had in conformity
thereto.

Sect, 45. The provisions of chapter one hundred and twenty-nine, rioas iu abate-

in respect to pleas in abatement, shall be applicable to complaints under "(Jndants!*^"^^"

this chapter; and when new defendants are summoned in pursuance of i»39, i5i, §5.

said provisions, the plaintiff may have a verdict against such of the de-

fendants as he proves to be liable, although he fails as to the rest.

Sect. 46. No complaint for flowing shall be abated by reason of the Complaint not

death of any party, but the same may be prosecuted or defended by the deathof parties,

surviving complainants or respondents, or the executors or administra- Kemedy for

tors of the deceased ; and if any such complaint is abated or otherwise ^eversaiofjudg--

defeated for any matter of form, or if after verdict for the complainant S*^^*^",,^ , .^
1 . T r -If • • ,1 • 1 K. 6. 116, §43.
the judgment is reversed lor error, upon a certiorari or otherwise, the

complainant or any person claiming from, by, or under, him, may bring

a new complaint for the same cause, at any time within one year after

the abatement or other determination of the original complaint, or after

the reversal of the judgment ; and may upon the new complaint re-

cover all damages sustained during the three years before the institu-

tion of the first complaint, or at any time afterwards.

REGULATION OF DAMS.

Sect. 47. The county commissioners, on application made to them county com-

in writing by any persons owning mill or other property liable to ""ew&T'^on"
destruction or damasre by the breaking of a mill or reservoir dam, or notice,

on application of the mayor and aldermen or selectmen of any city or ' ' *
*

town on account of the liability of damage to any roads or bridges

therein from the same cause, shall, after notice to the adverse party

of the time and place, view and thoroughly examine such dam.
Sect. 48. If, in the judgment of the commissioners, the dam is not may direct ai-

sufiiciently strong and substantial to resist the action of the water to record re-

under anv circumstances which may reasonably be supposed to exist, suitofexami-
*"

• • «• Dutioii Record
they shall determine and direct what alterations or additions are re- to be evidence,

quired to make it permanent and secure ; and shall give a written ^*^' 327. § i-

direction to the owner thereof to make such alterations or repairs

within a reasonable time ; and they shall record the result of such

examination, which, if the owner of the dam had an opportunity to be
heard before them, shall be admissible evidence in the trial of any issue

involving his liability.

Sect. 49. If the owner of a dam thus examined and adjudged to Upon neglect of

be unsafe, refuses or neglects to make such alterations, additions, or ^7.°comni!s-"'

'

repairs, as the commissioners order, they shall, on being notified of such sioners to re-

neglect or refusal by the party making application, cause such dam, or not to be re-

such parts thereof as they may deem necessary for the safety of prop- ^'^'^*^' except,

erty, roads, or bridges on the stream below, to be removed; and after 1854,327, §2.

such removal, no structure shall be erected except in compliance with
the requirements of the commissioners.

Sect. 50. If, when a dam is adjudged to be unsafe under the pro- if dam cannot

visions of the three preceding sections, the pond caused by the dam is c^immissfon'ers

so filled with water that the dam cannot be removed without danger *« '"'"se^ '^<'-

to mill and other property, and, upon notice, the o"«Tier neglects to '

"''

raise or otherwise alter and make it safe, the commissioners shall cause

it to be forthwith raised, or otherwise altered and made safe, at his

exj)ense.

Sect. 51. If the commissioners order no alteration of or addition Costs, &c., by

to a dam, the cost or expense of an examination under section forty- ]^54°3i:^^§^4.

seven shall be paid by the party making the application ; otherwise the

expense shall be paid by the owner ; but in all cases Avhere the party

making application is the owner of the dam, the expense shall be paid

by him.
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Jurisdiction of Sect. 52. The Supreme judicial court shall have jurisdiction in

pei^aiteratiou" ^^l^ity, and may comjjel the owner of any dam to make all alterations,

&c. additions, and repairs, oi-dered under the five preceding sections, and
may make all judgments and decrees necessary to carry such orders

into effect.

1857, 163.

REPAIRING AJSTD REBUILDING MILLS.

Repair of mills Sect. 53. When a mill owned by several persons as joint tenants
owned by sev- ^y tenants in common, or the dam or appurtenances of such mill, need
eral persons. . \ .. . , i

^^ •
, i ,i • ,

R. s. 110, § 44. to be repaired or rebuilt m whole or in part, and the proprietors

ii^a88.^325. ^o not all agree to join in repairing or rebuilding the same, the

greater part in interest of the proprietors may cause the work to

be done at the expense of the Avhole, in proportion to their respective

interests.

Meeting of pro- Sect. 54. One or more of the proprietors may call a meeting of the

caiied'^^'
^°^ whole of them, to be held at the mill, to consult and agree upon the

K. s. 116, § 45. measures to be taken for repairing or rebuilding the same, by a written

notice signed by the persons who call it and addressed to each of the

other proprietors, setting forth that the mill in question needs to be
repaired or rebuilt, and that a meeting of the proprietors thereof will

be held at the mill on a cei'tain day and hour mentioned in the notice,

to consult and agree upon the measures to be taken for that purpose,

and requesting the attendance of the proprietor at such meeting.

Notice thereof, Sect. 55. The notice shall be served by any officer authorized to

returned^*'^
^^^ scrve civil process between the same parties, by delivering an attested

R. s. 116, §§46, copy thereof to the person to whom it is addressed, or by leaving such
''

copy at his dwelling-house or last and usual place of abode, not more
than thirty nor less than seven days before the day appointed for the

meeting, and his return, specifying the persons on whom he served it

and the time and manner of the service on each, shall be deemed suf-

ficient evidence thereof

Majority in in- Sect. 56. At the meeting so called, or any adjournment thereof,

cidef
"^'^^^^ the greater part in interest of all the proprietors of the mill may take

R. s. 116, § 48. measures to cause the mill, or the dam or appurtenances thereof, to

be repaired or rebuilt, as they shall judge most for the interest of all

concerned therein.

Each proprietor Sect. 57. Each proprietor shall, upon demand after the work is com-

r!^s?H6, § 49. pleted, pay to the proprietors by whom it has been advanced, with
interest from the time of the advance, his just and equal part of the

charge and expense of such repair or rebuilding, in proportion to his

share or interest in the mill.

Remedy by lien Sect. 58. The proprietors who advance the money so expended
o^j^nu, or AC- ^^\i iiave a lien therefor on the rents and profits of the mill, and may
R. s. 116, § 50. retain so much thereof as belongs to ajiy proprietor indebted to them

for such advance, to be applied to the payment of his debt ; or they may
maintain a suit for the debt, or for as much of it as shall not be paid

out of the rents and profits.

Guardian of Sect. 59. Wheij a proprietor is under guardianship, as a minor or
P™!?"'^*?'' ™^y otherwise, his guardian may act for him in calling and attending a meet-

R. s. 110, § 51. ing of the ])roprietors, and may there vote and do all such other acts in

the premises as the ward could do if competent to act for himself; all

which shall be binding on the ward and his estate.

Apportion- Sect. 60. When part of the mill is held by one person as tenant for

^nant^aiXre^ ^i^ ^r years, with remainder or reversion to another, the sum due for

versioner. the repairs and other expenses on that part of the mill shall be appor-
^ ' * tioned on the tenant for life or years and the remainder-man or rever-

sioner, in propoition to the value of their respective interests in the

premises ; and the party to whom the money is due from such remain-

der-man or reversioner, shall have a lien on the rents and profits belong-
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ing to him aftei* his estate comes into possession, if not sooner paid,

notwithstanding any limitation by lapse of time.

Sect. 61. Every mortgagee in j^ossession shall be considered as a Case of a moit-

proprietor for all the purposes of this chapter ; but the mortgagor, if the
^f-^^'°

'" p^^^'^s-

action is brought against him before his right of redem])tion is fore- k. s. no, § oi.

closed, shall also be liable for all sums so due on account of his share of

the mill, so far as the same are not recovered from the mortgagee. All

sums paid on this account by the mortgagee shall be considered and
allowed, between him and the mortgagor, as so much paid for repairs

or improvements of the mortgaged premises.

Skct. 62. Every tenant in tail of any part of a mill shall for all the tenant in tail,

purposes of this chapter be considered as the proprietor thereof in fee ^- ^- ^^'^' ^
^^•

simple.

Sect. 63. All sums due from one proprietor to another for moneys How suits be-

advanced by force of this chapter, may be recovered in an action of tor's'broStr
contract; and when two or more proprietors are so indebted, the cred- k. s. iio,'§ oo.

• •• •• •• •..-I 1852 S12
itor or creditors may maintain a suit in equity in the supreme judicial

'

court against any two or more of them, in which suit the court shall

determine what amount is due from each of the debtors severally, and
shall award judgment and execution against each of them accordingly;

and may make all such orders, decrees, and judgments, and issue such

process as may be necessary and proper to carry into effect the pro-

visions of this chapter. The court shall apportion the amount so recov-

ered among the plaintiffs in the suit, if more than one, according to

their respective rights.

Sect. 64. Nothing contained in this chapter shall in any way affect Chapter not to

any contract or agreement by or between the proprietors of any mill as ^^^ntg^&^f"

to the repair or rebuilding thereof. «• S- nc, § 58.

DUTIES AND COMPENSATION OF MILLERS.

Sect. 65. Every miller occupying and using a grist mill shall be pro- Millers to keep

vided with scales and weights, or a vibrating steelyard, to weigh corn, wei<^h'^ain^'if

grain, and meal, to and from the mill, if required ; and if he neglects to require'5, under

keep himself so provided, or refuses so to weigh corn, grain, or meal, r^s. ho, §59.

when required, he shall for every such neglect or refusal forfeit and pay ^'*^~' ^^~-

to any person who sues therefor a sum not exceeding five dollars, to be
recovered in an action of tort.

Sect. 66. The toll for grinding any sort of grain shall not exceed Wbat toil ai-
o o •/ o lowed

one-sixteenth part thereof. r. s. iic, § 60.

CHAPTER 150.

OF LIENS ON BUILDINGS AND LAND.

Section
1. Party furnishing labor and materials to

have lien on building, &e., except, &c.
2. Lien for material not to attach without no-

tice to owner of land if, &c.
3. not of force against existing mortgage.
4. not to attach if owner of building, &c.,

gives notice.

• 5. dissolved unless party file statement of
account, &c., with city or town clerk in

thirty days. Record.

6. Inaccuracy in statement not to invalidate,

imless, &c.

64* 96

Section
7. Lien dissolved unless suit commenced in

ninety days.

may be enforced by petition to superior

court.

before police court and justices, &c., if

claim does not exceed $100.

Petition may be inserted in writ,

to contain brief statement of contract, &c.

12. Parties may amend.

13. Any number wlio have labored on same
building may join in petition.

14. Notice to owner, and to other creditors.

15. to absent parties, &c.

8.

10.

11.
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Sectiox
10. Further notice.

17. Claims may be proved and contested.

18. Facts may be tried by jury.

19. Claims not payable may be allowed.

20. for part performance of contract.

21. Sale of premises, when ordered.

22. Part may be sold, if suflBcient.

23. Notice of sale.

24. Rig-ht of redemption.

25. Proceeds of sale, how distributed.

26. may be brought into court, &c.

27. surplus, how disposed of. Succescive

orders of distribution.

28. Prior attaching creditor preferred. Pro-

portion of proceeds held, &c.

29. Such proportion to be appUed on execution.

30. Subsequent attachment to be satisfied after

lien.

Section
31. Attachment intervening between two liens.

32. Rights of attaching creditors and of per-
sons having liens, as between themselves.

33. Debtor having an estate less than fee sim-
ple, &c., lien to bind his interest.

34. Lien may be enforced against heirs or as-

signs.

35. by executors or administrators.

36. Appeal allowed to S. J. C.

37. Suits commenced by one creditor may be
prosecuted by another when, &c.

38. commenced prematurely, may be prose-
cuted, i&c. Costs.

39. Costs in other cases.

40. Action at law not barred.

41. Dircharge of lien, how executed.
42. Petition to be indorsed.

Section 1. Any person to whom a debt is due for labor performed
or fiirnished, or for materials furnished and actually used, in the ei*ection,

alteration, or repair, of any building' or structure upon real estate, by
virtue of an agreement with, or by consent of, the owner of such build-

ing or structure, or any person having authority from, or rightfully

acting for, such owner in procuring or furnishing such labor or materials,

shall have a lien upon such building or structure, and upon the interest

of the owner thereof in the lot of land upon which the same is situated,

to secure the payment of the debt so due to him, and the costs which
may arise in enforcing such lien under this chapter ; except as is pro-

vided in the followino: sections.

Sect. 2, Such lien for materials furnished shall not attach unless the

person furnishing the same before so doing gives notice to the owner of
the property to be affected by the lien, if such owner is not the pur-

chaser, that he intends to claim such lien.

Sect. 3. Such lien shall not avail or be of force against any mort-
gage actually existing and duly recorded j^rior to the date of the contract

under which the lien is claimed.

Sect. 4. The owner of any such building or structure in process of
erection or being altered or repaired, other than the party b}^ whom or

in whose behalf a contract for labor and materials has been made, may
prevent the attaching of any lien for labor thereon not at the time per-

formed, or materials not then furnished, by giving notice in writing to

the person performing or furnishing such labor, or furnishing such mate-
rials, that he will not be responsible therefor.

Sect. 5. Such lien shall be dissolved unless the person desiring to

avail himself thereof, within thirty days after he ceases to labor on, or

furnish labor or materials for, such building or structure, files in the office

of the clerk of the city or town in which the same is situated, a state-

ment of a just and true account of the amount due him, Avith all just

credits given, together with a description of the property intended to

be covered by the lien, sufficiently accurate for identification, with the

name of the owner or owners of the property, if known ; which certifi-

cate shall be subscribed and sworn to by the person claiming the lien,

or by some one in his behalf, and shall be recorded in a book kept for

the purpose by the clerk of such city or town, who shall be entitled to

the same fees therefor as for recording mortgages of equal length.

Sect. 6. No inaccuracy in such statement relating to the property to

be covered by the lien, if the property can be reasonably recognized, or

in stating the amount due for labor or materials, shall invalidate the.

proceedings, unless it appears that the person filing the certfiicate has
wilfully and knowingly claimed more than is his due.

Lien dissolved Sect. 7. Unless a suit for enforcing the lien is commenced within

Party furnish-
ing labor and
materials to
have lien on
building, &c.
185L', 307, § 1.

1855,431, § 1.

.;o Pick. 542.

13 Met. 153.

4 Cush. 536.

5 Cush. 119,122.
nCush. 238,
308. 1 Gray, 576.
3 Grav, 2;J3.

4 Gray, 289.

(i Gray, 533.

7 Gray, 429.

Lien for mate-
rial not to at-
tach witliout
notice.

1855, 431, §1.

not of force
against existing
mortgage.
1852, 307, § 1.

5 Cush. 124.

not to attach
if o\vner of
building, &c.,
g^ives notice.

1855, 431, § 4.

dissolved un-
less party file

statement of ac-

count, &c., with
city or town
clerk in thirty
days. Record.
1855, 431, § 2.

6 Grav, 531.

13 Gray, 100.

Inaccuracy in
statement not
to invalidate,
unless, &e.
1855, 431, § 3.
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ninety days after the person desiring to avail himself thereof ceases to unless suit com-

labor on, or furnish labor or materials for, such building or structure, ty'^days."^'^™'^

the lien shall be dissolved. isss^ 55'
§ 1.

Sect. 8. The lien may be enforced by petition to the superior court Lien, how en-

in the county where the building or structure is situated. The petition
h'^I'^'^h^ § 5

may be filed in term, or in the clerk's office in vacation, and the date i*^5i, 343,'§ 4.'

of "the filins: shall be deemed the commencement of the suit.
i85o, 431, § o.

Sect. 9. When the amount of the claim does not exceed one hun- before police

dred dollars, the lien may be enforced by petition to a justice of the chdm^d^^s 'not

peace, or police court; and such justices and courts shall have like exceed $100.

power and authority within their jurisdiction as are herein conferred •'' • > §
•

upon the superior court, with like rights of appeal to the parties as exist

in other civil cases.

Sect. 10. The petition maybe inserted in a writ of original sum- Petition may be

raons, and be served, returned, and entered, as other civil cases. 1855^431,^ §
5^"*'

Sect. 11. Whether filed as a petition, or inserted in such summons, to contain

the petition shall contain a brief statement of the contract on which it
'^"ef statementnil T/>i T 1 ! 1 •• r>i°' contract, &c.

IS founded, and 01 the amount due thereon, with a description 01 the li. s. ii~, § 6.

premises subject to the lien,, and all other material facts and circum- ^^Cush. 308.

stances ; and shall pray that the premises may be sold, and the j^roceeds

of the sale be applied to the discharge of the demand.
Sect. 12. The court may at any time allow either party to amend Parties may

his pleadings as in actions at common law. iSs^^i, § 6.

Sect. 13. Any number of persons who have actually performed Any number

labor or furnished labor or materials on one or more buildings or struc-
iJdred^on'same

tures upon different lots of land, where the labor was performed for the building- may

same owner, contractor, or other person, may join in the same petition is52,'3or,'^§'2?°'

for their respective liens ; and the same proceedings shall be had in i*»55, 431.

regard to the rights of each petitioner, and the respondent may defend

as to each petitioner in the same manner as if he had sevei-ally j^eti-

tioned for his individual lien.

Sect. 14. The court in which the petition is entered shall order Notice to own-

notice to be given to the owner of the building or structure, that he creditorl*!

°*^*^'*

may appear and answer thereto at a certain day in the same term, or at k. s. 117, § 7.

the next term, by serving him with an attested copy of the petition, with 5 Cusii. 122, 123.

the order of the court thereon, fourteen days at least before the time
assigned for the hearing ; and the court shall also order notice of the

filing of the petition to be given to all other creditors who have a lien

of the same kind upon the same estate, by serving them with a copy of

the last-mentioned order in like manner.
Sect. 15. If it appears to the court that any of the parties entitled to absent par-

to notice are absent or that they cannot probably be found to be served r^ g.'^nV, § §.

with the notice, the court may, instead of the personal notice before 5 Cush. 124.

mentioned, or in addition thereto, order notice to all persons interested,

by publishing in some newspaper the substance of the petition, with the

order of the court thereon, assigning the time and place for a hearing,

or may order such other notice to be given, as may under the circum-

stances of the case be considered most proper and effectual.

Sect. 16. If at the time assigned for the hearing it appears to the Further notice.

court that any of the persons interested have not had sufficient notice fcush^m.^'
of the suit, the court may order further notice to them, in such manner
as may be considered most proper and effectual.

Sect. 17. At the time assigned for the hearing, or within such fur- claims may be

ther time as the court allows for that purpose, every creditor having a tesTed^
'^'^'^ ^'"^

lien of the kind before mentioned upon the same property, may appear f^-J^-P~'X^^'

and prove his claim, and the owner and each of the creditors may con- '^ "^^
•

test the several claims of every other creditor, and the court shall hear
and determine them in a summary manner, either with or without a
jury, as the case may require.
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Facts may be
tried liy jury.
R. S. lir, § U.
1SU2, 314, § 2.

Claims not pay-
able may be al-

lowed.
R. S. 117, § 12.

for part per-
formance of
contract.
R. S. 117, §13.
5 Cush. 122.

11 Cush. 240.

Sale of prem-
ises, when or-
dered.
R. S. 117, § 14.

Part may be
sold if suffi-

cient.

R. S. 117, § 15.

Notice of sale.

R. S. 117, § ir..

See Ch. 103, §41.

Right of re-

demption.
R. S. 117, § 17.

See Ch. 103.

Proceeds of
sale, how dis-

tributed.

K. S. 117, § 18.

may be
broug'ht into
court, &c.
Successive or-

ders of distri-

bution.
R. S. 117, § 19.

surplus, how
disposed of.

R. S. 117, § 20.

1855, 431, § 1.

13 Met. 153.

5 Cush. 122.

l^lil d.lil Trior -attaching
' creditor pre-

ferred. Propor-
lion of proceeds
held, &c.
R. S. 117, § 21.

1855, 431, § 1.

Sect. 18. Every material question of fact arising in the case shall

be submitted to a jury, if required by either party or thought proper

by the court ; and the trial shall be had upon a question stated, or an
issue framed, or otherwise, as the court may order. A jury shall be had
before a justice of the j^eace, or police court, only as in other civil

cases. '

Sect. 19. The court shall ascertain and determine the amount due
to each creditor who has a lien of the kind before mentioned upon the

property in question ; and every such claim due absolutely and without

any condition, although not then payable, shall be allowed, with a rebate

of interest to the time when it would become payable.

Sect. 20. When the owner fails to perform his part of the contract,

and by reason thereof the other party without his own deliiult is pre-

vented from completely performing his part, he shall be entitled to a

reasonable compensation for as much as he has performed, in propor-

tion to the price stipulated for the whole, and the court shall adjust his

claim accordingly.

Sect. 21. If the lien is established in favor of any of the creditors

w^hose claims are presented, the court shall order a sale of the property

to be made by any officer authorized to serve civil process between the

same parties.

Sect. 22. If part of the property can be separated fi-om the residue

and sold without damage to the whole, and if the value thereof is suffi-

cient to satisfy all debts proved in the case, the court may order a sale

of that part, if it appears to be most for the interest of all parties con-

cerned.

Sect. 23. The officer who makes the sale shall give notice of the

time and place in the manner prescribed in relation to the sale on

execution of a right of redeeming mortgaged lands, unless the court

orders a diffi3rent notice to be given.

Sect. 24. Any interest in real estate so sold may be redeemed in

the manner provided in the case of a sale on execution of the right of

redeeming mortgaged lands.

Sect. 25. If all the claims against the property covered by the lien

are ascertained at the time of ordering the sale, the court may order the

officer to pay over and distribute the proceeds of the sale, after deduct-

ing all lawful charges and expenses, to and among the several creditors,

to the amount of their respective debts if there is sufficient therefor;

and if there is not sufficient, then to divide and distribute the same

among the creditors in propoi-tion to the amount due to each of them.

Sect. 26. If all the claims are not ascertained when the sale is

ordered, or if for any other reason the court finds it necessary or proper

to postpone the order of distribution, it may direct the officer to bring

the proceeds of the sale into court, there to be disposed of according to

the decree of the court ; and if by reason of the claims of attaching

creditors, or for any other cause, the whole cannot be conveniently dis-

tributed at once, the court may make two or more successive orders of

distribution, as the circumstances may require.

Sect. 27. If there is any surplus of the proceeds of the sale after

making all the payments before mentioned, it shall be forthwith paid

over to the owner of the property ; but such surplus before it is so paid

over shall be liable to be attached or taken on execution, in like manner
as if it proceeded from a sale made by the officer on an execution.

Sect. 28. If the interest of the owner in the building, structure, or

land, is under attachment at the time of filing and recording the state-

ment of the account, the attaching creditor shall be preferred to the

extent of the value of the buildings and land as they Avere when the

statement was recorded; and the court shall ascertain by a jury or

otherwise^ as the case may require, what proportion of the proceeds oj
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the sale shall be held subject to the attachment, as derived from the

value of the property when the statement was recorded.

Sect. 29. If the attaching creditor recovers judgment he shall be Such propor-

entitled to receive on his execution the proportion of the proceeds held pucdonexecu-
subject to his attachment, or as much thereof as may be necessary to *'*'"•

satisfy his execution, and the residue of the proceeds shall be apjjlied in " ' ' "
'

the same manner as if there had been no such attachment.

Sect. 30. If the interest of the owner of the property is attached Subsequent at-

after the recording of the statement, the proceeds, after discharging all pat isfi^ed after
^

prior liens and claims, shall be appUed to satisfy the execution of such '*™-

attaching creditor, in like manner as is provided in chapter one hundred • • ''

and thirty-three, in tlie case of two or more successive attachments or

seizures in execution of a right of redemption.
Sect. 31. If an attachment is made after the recording of such state- Attachment in-

ment, and if after tlie attachment another like statement is recorded,
tween'tvTO^fens

the creditor in the latter statement shall be entitled to be paid only out k. s. ii7,§24.

of the residue of the proceeds remaining after paying all that is due on
the demands, a statement of which is recoixled before the attachment,
and satisfying the attaching creditor.

Sect. 32. When there are several attaching creditors, they shall as Rights of at-

between themselves be entitled to be paid according to the order of
ifors andof per-

their attachments ; but when several creditors who are entitled to the sons having

lien provided for in this chapter have equal rights as between tliem- tweon'Them-

selves, and the fund is insufficient to pay the whole, they shall share it selves.

equally in proportion to their respective debts. ' ' '
~^'

Sect. 33. If the person for whom the work is done, or materials are Debtor having

furnished, has an estate for life, or any other estate less than a fee sim- thmffee^^slmpie,

pie, in the land, or if the property at the time of recording the state- &c., lientobind

ment is mortgaged, or under any other encumbrance, the lien before k.' s. ii7, §26.

provided for shall bind his whole estate and interest therein, in like
{|^fie^t^\"55

manner as a mortgage would have done ; and the creditor may cause 5 Cush. 122.

the right of redemption, or whatever other right or estate the owner ^ Gray, 235.

had in the property, to be sold and applied to the discharge of his

debt according to the provisions of this chapter.

Sect. 34. If the person indebted dies or conveys away his estate or Lien may been-

interest before the commencement of a suit on the contract, the suit may h°^rror as-"^*

be commenced and prosecuted against his heirs, or whoever holds the ?i«o^-„-, 507
estate ox interest which he had in the premises at the time the labor or i!S55,"4.3i?

materials were perfonned or furnished; or if a suit is commenced in his 5C"sh. 123.

lifetime, it may be prosecuted against his executors, administrators,

heirs, or assigns, in like manner as if the estate or interest had been
mortgaged to secure the debt.

Sect. 35. If the creditor dies before the commencement of a suit, by executors

the suit may be commenced and prosecuted by his executors or admin- tors!
mmistra-

istrators ; or if commenced in his lifetime, it may be jDrosecuted by them i^- S- ii7, § 28.

as it might have been by the deceased if living.

Sect. 36. Any ])arty interested in a suit brought under this chapter Appeal allowed

may appeal to the supreme judicial court, from the final decree or judg- i° |'.'li7^'5 29
ment of the superior court, as is prescribed in relation to other civil isio, 87.

'

cases, and the cause shall be thereupon heard and determined in the
supreme judicial court, according to the provisions of this chapter.

Sect. 37. If it appears in any stage of the proceedings that the suit Suits com-

was commenced by the petitioning creditor before his right of action "reduor may"be
accrued or after it was barred, or if he becomes nonsuit, or fails to estab- prosecuted by

lish his claim, the suit may be prosecuted by any other creditor having &c°*''"'
''''"'°'

such lien, in the same manner as if it had been originally commenced K-S. 117, §30.

by him, if the circumstances of the case are such that he miglit then, or
at any time after the commencement of the original suit, have com-
menced a like suit on his own claim.
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Suits com-
iiic-iiccd proma-
tm\"ly may be
Ijvosecuted, &c.
Costs.
K. S. 117, § 31.

Costs in other
cases.

R. S. 117, § 32.

Action at law
not barred.
K. S. 1:7, §33.

Discharg-e of
li'n, liow exe-
cuted.
K. S. 117, § 35.

Petition to be
indorsed.
R. S. 117, §35.
See Ch. 123, §20.
Ch. 129, §§ 29-33.

Sect. 38. If the suit is commenced by the petitioning creditor before

his right of action nccrues, his claim may nevertheless be allowed, if the
suit is carried on by any other creditor as provided in the preceding
section ; but he shall not in such case be entitled to costs, and he may
be required to pay the costs incurred by the debtor, or a part thereof,

as the court may deem reasonable.

Sect. 39. The costs in all other respects shall be subject to the dis-

cretion of the court, and shall be paid from the proceeds of the sale, or

by any of the parties in the suit, as justice and equity require.

Sect. 40. Nothing contained in this chapter shall be construed to

prevent a creditor in such contract from maintaining an action thereon
at the common law, in like manner as if he had no such lien for the
security of his debt.

Sect. 41. When a debt secured by such lien is fully paid, the cred-

itor, at the expense of the debtor, shall enter on the margin of the regis-

try where the statement is recorded, a discharge of his lien, or shall

execute a release thereof, which may be recorded where the statement
is recorded.

Sect. 42. All the reirulations concerning the indorsement of origi-

nal writs shall apply to the indorsement of petitions filed under this

chapter.

CHAPTEK 151.

OF MORTGAGES, PLEDGES, AND LIENS UPON PERSONAL PROPERTY.

Section
1. Mortgag-es of personal property to be re-

corded where, &c.

2. Transfers, &c., of vessels, and of goods at

sea, &c., need not be recorded.

3. Town clerk to record mortgages.

4. When mortgaged property redeemable.

5. Proceedings for its redemption and re-

covery.

6. Notice of foreclosure, how to be given.

7. to be recorded with mortgage, &c.

8. Right to redeem sixty days after notice.

PLEDGIiS.

9. Holder of pledge may give notice, &c., to

be served and recorded.

10. If debt not paid in sixty days, pledge may
be sold.

11. Contracts not affected nor rights of pledges
limited.

LIENS ON SHIPS AND VESSELS.

12. Lien on sliips and vessels for labor per-

formed and materials furnished.

13. to be dissolved unless sworn statement

of demand, &c., is filed for record, &c.

Section
14. Wlien ship is built in two places, &c. Inac-

curacy in description, &c., not to affect, &c.
15. Lien, how enforced.

16. Petition, what to contain.

17. Amendments.
18. Several claimants may join in the same

petition.

Claims in such case to be marshalled and
proceeds to be distributed. Proviso.

Liens on foreign vessels not affected.

19.

20.

OTHER LIENS.

21. Party having lien may after demand peti-

tion a justice of the peace, <%c., for sale, &c.

22. Justice, &c., shall issue notice to shovf

cause. Service. Return.

23. Petition, if owner unknown.
24. Publication of notice, &c.

25. Order of sale. Disposition of proceeds.

26. Amount due, &c.

27. Appeal. Recognizance.

28. Costs.

29. Boarding-house keepers to have lien on
baggage, &c.

30. Rights of lien not restricted.

Uk. ^ Mortgages of
personal prop
erty to be re-

corded, &c.
R. S. 74, § 5.

1843, 72, § 2.

18 Pick. 432.

1 Met. 436.

10 Met. 41)3.

SECTio?f 1. Mortgages of personal property shall be recorded on the

records of the city or town where the mortgagor resides when the mort-
gage is made, and on the records of the city or town in which he then

principally transacts his business, or follows his trade or calling. If the

mortgagor resides without the state, his mortgage of personal property
within the state Avhen the mortgage is made shall be recorded on the

6 Cusii! 217! 298! i'<?cords of the city or town where the pro{)erty then is. Unless a mort-
gage is so recorded, or the property mortgaged is delivered to and

6
12 Cush 109.
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retained by the mortgagee, it shall not be valid against any person other SceCh. loi,

than the parties thereto, exeejjt as is provided in the following section. ^^
"Ji. «-•

Sect. 2. Such record shall not be necessary to the validity of a Transfers, &c.,

mortgage, contract of bottomry, or respondentia, or any transfer, assign- of gootis Vseli,

ment, or hypothecation, of a ship or vessel. Nor shall a record be &c., need not be

necessary to the validity of any transfer in mortgage of goods at sea or r. s. 74, §6.

abroad, if the mortgagee takes possession of such goods as soon as may ^^^^ ^^•

be after their arrival in this state.

Sect. 3. City and town clerks, upon payment of their fees, shall Town clerk to

record all mortgages of personal property delivered to them, in books f4°^os.°*°'*

kept for the purpose, noting therein, and on each mortgage, the time it is i'- ^- ^^> § '

received ; and such mortgages shall be considered as recorded at the

time Avhen left for the purpose in the clerk's office. The fees for record-

ing, and all other services relating thereto, shall be the same as are

allowed to registers of deeds for like services.

Sect. 4. Wiien the condition of a mortgage of personal property is when mort-

broken, the mortgagor, or any person lawfully claiming or holding under fefoem^iWe!^'^*^

him, may redeem the same at any time before the pro])erty is sold in K- S- lo?, § 40.

pursuance of the contract between the parties, or the right of redemp-
tion is foreclosed as hereinafter provided.

Sect. 5, The person entitled to redeem shall pay or tender to the Proceedino:s for

mortgagee or person holding under him the sum due on the mortgage, a\^([recovor'y°

or perform or offer performance of the thing to be done, and shall pay k. s. 107, §41.

all reasonable and lawful charges and expenses incurred in the care and '^^^'

custody of the property, or otherwise arising from the mortgage ; and if

upon such payment or performance or tender thereof the property is not

forthwith restored, the person entitled to redeem may recover it in an
action of replevin, or may recover such damages as he may have sus-

tained by the Avithholding thereof, in any action adapted to the circum-

stances of the case.

Sect. 6. The mortgagee or his assigns, after condition broken, may Notice of fore-

give to the mortgagor, or the person in possession of the property, claim- be t"ven

insf the same, written notice of his intention to foreclose the mortgage iis43, 72, § 1.

for breach of the condition thereof, which notice shall be served by 12 Met'. 308.

leaving a copy with the mortgagor, or person in possession of the prop- ^J'(^'^^\\}^-

erty, claiming the same, or by publishing it at least once a week for '

three successive weeks in one of the principal newspapers published in

the town or city where the mortgage is properly recorded, or where the

property is situated, or if there is no such paper, in one of the principal

newspapers published in such county.

Sect. 7. The notice with an affidavit of service shall be recorded to be recorded

wherever the mortgage is recorded, and, when so recorded, the same, or
^J*^''

mortgage,

a copy of the record, shall be admitted as evidence of the giving of such isss, 3.

notice.

Sect. 8. If the money to be paid, or other thing to be done, is not Eit^httore

paid or performed, or tender thereof made, within sixty days after such cjay™after no^
notice is so recorded, the right to redeem shall be foreclosed. tice.

1&13, 72, § 1.

pledges.

Sect. 9. The holder of personal property in pledge for the payment Holder of

of money or the performance of any other thing, may, after failure to
{^iJttcc'i &c^ to^^

pay or perform, give written notice to the pledger that he intends to be served and

enforce payment or performance by a sale of the pledge, and such notice
"^'^^'^ ^

shall be served, and together with an affidavit of service be recorded in

the clerk's office of the city or town where the pledgee resides, in the
manner and with like effect as jirovided in sections six and seven for

notices of foreclosure.

Sect. 10. If the money to be paid or other thing to be done is not if debt not paid
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in sixty days,
pledge may be
sold, &c.

Contracts not
affected nor
rights of pledg-

ees limited.

See Ch. 101,

§§ 03, (H.

paid or performed, or tender thereof made, within sixty days after such
notice is so recorded, the pledgee may sell the pledge at public auction

and apply the proceeds to the satisfoction of the debt or demand, and
the expenses of the notice and sale, and any surplus shall be paid to the
party entitled thereto, on demand.

Sect. 11. The preceding sections shall not authorize the pledgee to

dispose of the pledge contrary to the terms of the contract under which
it is held, nor limit his right to dispose of it in any other manner allowed
by the contract or the rules of law.

Lien on ships
and vessels for
labor performed
and materials
furnished.
1855, 231, § 1.

13 Gray, 129,134.

to be dis-

solved unless
sworn state-

ment of de-
mand, &c., is

filed for record,
&e.
1855, 231, § 2.

When ship is

built in two
places, &c. In-
accuracy in de-
scription, &c.,
not to affect, &c.

Lien, how en-
forced.
1855, 231, § 3.

1859, 190.

20 How.U. S. K.
393.

Petition, what
to contain.

LIENS ON" SHIPS AND VESSELS.

Sect. 12. When, by Adrtue of a contract, expressed or implied, with
the owners of a ship or vessel, or with the agents, contractors, or sub-

contractors, of such owners, or any of them, or with any person having
been employed to construct, repair, or launch, such ship or vessel, or to

assist them, money is due to any person for labor performed, mateiials

used, or labor and materials furnished, in the construction, launching, or

repairs of, or for constructing the launching Avays for, or for provisions,

stores, or other articles, furnished for or on account ofj such ship or ves-

sel, in this state, such person shall have a lien upon the ship or vessel,

her tackle, apparel, and furniture, to secure the payment of such debt

;

which lien shall be preferred to all others thereon except mariners' wages,

and shall continue until the debt is satisfied.

Sect. 13. Such lien shall be dissolved unless the person claiming the

same files, within four days from the time the ship or vessel departs from
the port at which she was Avhen the debt was contracted, in the office of

the clerk of the city or town within which the ship or vessel was at the

time the debt was contracted, a statement, subscribed and sworn to by
himself or some person in his behalf, giving a just and true account of

the demand claimed to be due to him, with all just credits, and also the

name of the person with whom the contract was made, the name of the

owner of the ship or vessel, if known, and the name of the ship or ves-

sel, or a description thereof sufficient for identification ; which statement

shall be recorded by the clerk of such city or town in a book kept by
him for that purpose, for which he shall receive the same fees as for

recording mortgages of equal length.

Sect. 14. If the ship or vessel is partly constructed in one place and
partly in another, either place shall be deemed the port at which she

Avas Avhen the debt Avas contracted Avithin the meaning of this chapter

;

and no inaccuracy in the description of the sliip or A'essel, if she can be
recognized thereby, or in stating the amount due for labor or materials,

shall invalidate the proceedings, unless it appears that the person filing

the certificate has Avilfully and knowingly claimed more than is due.

Sect. 15. Such lien may be enforced by petition to the superior court

for the county Avhere the vessel Avas at the time the debt Avas contracted

or in which she is at the time of instituting proceedings. The petition

may be entered in court or filed in the clerk's office in vacation, or may
be inserted in a writ of original summons, with an order of attachment,

and served, returned, and entered as other civil actions, and the subse-

quent proceedings for enforcing the lien shall, exce})t as hereinafter pro-

vided, be as prescribed in chapter one hundred and fifty for enforcing

liens on buildings and land, so far as the same are applicable. At the

time of entering or filing the petition, a process of attachment against

such ship or vessel, her tackle, apparel, and furniture, shall issue and con-

tinue in force, or may be dissolved like attachments in civil cases, but

such dissolution shall not dissolve the lien.

Sect. 16. The petition shall contain a brief statement of the labor,

materials, or Avork done or furnished, or the stores, provisions, or other
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articles furni.slied, and the amount due therefor, with a description of
the ship or vessel subject to the lien, and all other material facts and cir-

cumstances, and shall pray that the ship or vessel may be sold and the
proceeds of the sale applied to the discharge of the demand.

Sect. 17. The court may at any time allow either party to amend his Amendments,

pleadings as in actions at common law.

Sect. 18. Any number of persons having such liens upon the same Several ciaim-^^

ship or vessel may join in the same petition to enforce the same; and thfelTme i*^ti-'°

the same i)roceedings shall be had in regard to the respective rights of t'o"-

1 • • 11 1855 231 6 4
each petitioner, and the respondent may defend as to each petitioner, '

in the same manner as if they had severally petitioned for their individ-
ual liens.

Sect. 19. When there is money due to more than one person hold- claims in such

ing a lien upon a ship or vessel under the provisions of this chapter, all X^iiwiandOTo-
parties interested having been cited to appear and answer, the claims of ceeds distribut-

all shall be marshalled, and the court shall make such order or decree as pl-oviso.

may be necessary to prevent the enforcement of a double lien for the ^'^ss, 231, § 5.

same labor, materials, stores, provisions, or other articles, and to secure
the just rights of all. And the proceeds arising from the sale of such
ship or vessel, after deducting all proper costs and expenses, shall be
distributed among the several claimants to the amount of their respective
debts : promded^ that when such proceeds are insufficient to satisfy the
liens of all, those having liens for labor shall receive a percentage on
their respective claims one-third greater, as near as may be, than those
having liens for materials, stores, or other articles.

Sect. 20. The eight preceding sections shall not affect the lien as Liens on for-

now existing on foreign ships and vessels.
I^ected^^^^^

^^^

1S55, 5i3i, § 6.

OTHER LIENS.

Sect. 21. Whoever has a lien, other than those described in chap- Party having

ter one hundred and fifty and in the nine preceding sections, for money demmicfpetitTon
due to him on account of work and labor, care and diligence, or for ajusticeof the

money expended, on or about personal property, by reason of any con- saTe.'^&t.''"'

^^^

tract express or implied, if the money is not paid within sixty days
after a demand in writing delivered to the debtor or left at his usual
place of abode if within this state, or made by letter addressed to him
at his usual place of abode without the state and deposited in the post-
office to be sent to him, may ap])ly by petition to a justice of the peace
or police court in the county where the petitioner resides, for an order
for the sale of the property in satisfaction of the debt.

Sect. 22. The justice or court shall thereupon issue a notice to the Justice, &e.,

owner of the property to appear at a time and place designated, to ticl'to^^show**

show cause why the prayer of the petition should not be" granted ;
cause,

which notice shall be served by delivering to the owner, or leaving at leturn."

his usual place of abode if within the state, a copy thereof, fourteen
days before the day of hearing, and a return of the service shall be
made by some officer authorized to serve civil process, or by some other
person with an affidavit to the truth of the return.

Sect. 23. If the owner is unknown, the application may be made Petition if own-
sixty days after the money becomes due, and a notice may issue " to

*''" ""'^""^^ "

the unknown owner," describing the property.
Sect. 24. If the owner resides out of the state, or is unknown, Publication of

notice may be given by a publication of the order in the manner pre- "°*^''''' '^''•

scribed for the publication of notices in section six.

Sect. 25. If the owner makes default at the time appointed, or if Order of sale,

upon a hearing of the parties it appears that a lien exists upon the pro^e^fs'""
^^

property, and that the same ought to be sold for the satisfoction of the
debt, the justice or court may make an order for that pui-pose, and if
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Amount due,
&G.

Appeal. Re-
coguizance.

CObtS.

Boarding'-house
koepers to have
lien on baggage,
&c.
]s5i1, 229.

See Ch. 52, § 2G.

Rights of per-
sons having
lien not re-

stricted.

no appeal is taken, the property may be sold in oonfonnity therewith.

Any surplus of the proceeds of sale, after satisfying the debt and all

costs and charges, shall be paid to the owner upon demand.
Sect. 26. The justice or court may ascertain the amount due up to

the time of the entering of the order, and make a record thereof

Sect. 27. Either party may appeal from the final order of the jus-

tice or court in the same manner as in other civil cases, and the case

shall be heard and determined in the court above, and such order made
as justice shall require. If the respondent appeals, he shall recognize

for the prosecution of his appeal and the payment of any balance of the

debt with costs which may remain unsatisfied after a sale of the prop-

erty, if judgment is rendered against him.

Sect. 28. The prevailing party shall recover his costs, and the jus-

tice or court may issue execution therefor.

Sect. 29. Boarding-house keepers shall have a lien on the baggage
and eifects brought to their houses belonging to their guests or board-

ers, except mariners, for all proper charges due for fare and board, and
the lien may be enforced as provided in the eight preceding sections.

Sect. 30. The preceding sections shall not limit or restrict the

right of any party having a lien upon property to hold and dispose of

the same in any other manner authorized by law.

CHAPTER 152.

OF RECOGNIZANCES FOR DEBTS.

Section
1. Recognizance, debtor may bind himself by.

2. to be taken before superior court, &c., or

clerk. Form of.

3. interest upon.

4. to be recorded. Conusor must be known.
5. Execution may be issued.

6. proceedings for obtaimng. Form, &c.

7. Recognizance may be taken before a justice

of the peace, &c. Execution.

8. Executions, where to run.

Sectiox
9. Executions, how taken out by an executor

or administrator.

10. Proceedings in case of death of conusor.

11. Limitation as to issuing of execution.

12. Alias, Ac, executions may issue.

13. Death of one of several conusors or con-

usees.

14. Audita querela, &c., as in case of a judg-

ment.
15. Fees.

Recognizance,
debtor may
bind himself
by.
R. S. 118, § 1.

to be taken
before superior
court, or clerk.

R. S. 118, §2.
1859, 196.

form of.

interest upon.
R. S. 118, § 3.

Section 1. Any person by law capable of binding himself by a

common bond, may enter into a recognizance in the manner hereinafter

mentioned, for the payment of a debt; and may thereby subject his

person, goods, and estate, to be taken on execution.

Sect. 2. The recognizance may be taken before the superior court

in any county in term time, or before the clerk of the court in vacation,

and shall be substantially as follows :
—

Be it remembered, that on this day of of personally

appeared before the superior court , now held at within and for the

county of (or, before the clerk of the superior court for the

county of ) and acknowledged himself to be indebted to of in

the sum of to be paid to said on the day of (or, in

years or in months, from this day) with interest from this day

;

and if not then paid, to be levied upon his goods and chattels, lands and tenements,

and for want thereof, upon his body. In witness whereof said hath hereto set

his hand.

, Clerk of the Superior Court for the County of

Sect. 3. The clause as to the payment of interest may be altered or

wholly omitted according to the agreement of the parties ; but interest
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shall always be allowed for any delay after the time of payment, unless

the recognizance contains an express agreement to the eonti"ary.

Sect. 4. The recognizance shall be attested by the clerk, whether Recognizance

taken in term time or vacation, and shall be recorded at length by him conusor mu'st'

among the records of the court, and the oriijcinal shall then be delivered be known,

to the conusee. It shall not be taken unless the judge or clerk who »>8s4,o.

takes it knows, or has satisfactory evidence, that the person offering to
enter into such recognizance is the person he represents himself to be,

and who is described as the conusor.

Sect. 5. If the debt is not paid at the time appointed in the recog- Execution may
nizance, the conusee shall be entitled to an execution for the sum due, ^ s*ii8'«6
to be sued out of the clerk's office in which the recognizance is re- ' * ' '

corded, and to be directed, served, and returned, in like manner as an
execution issued upon a judgment of the same court.

Sect. 6. Before such execution issues, the original recognizance shall proceedings

be filed with the clerk, who shall compute the amount, deducting any Form^&c"*^'
payments indorsed; he shall then issue execution, which shall recite the k. s. ii8,§§7,8.

recognizance, state the amount then due, and otherwise be in the usual ^ ^^'^^^' ''*"

form of an execution on a judgment for debt. It may be issued by the
clerk without any special order of the court.

Sect. 7. A recognizance for debt may be taken before a justice of Kecop-nizance

the peace, or police court, in any case where it might be taken before ber^e aTustke
the clerk of the court. It shall be substantially in the same foi*m, re- of the peace, &c.

corded in a book kept for the purpose, and delivered to the conusee; Kf's? n8*,"§§
9,

and execution may be issued thereon by the justice or court. Such ex- jgii ^^eg
ecutions shall have the same effect as executions issued by the clerk,

except that where the recognizance is for twenty dollars or less, the
execution shall not run against the lands of the conusee.

Sect. 8. Executions issued under this chapter may be executed and Executions,

shall be obeyed in every county to which they are directed.
ii''s '^118 T12

Sect. 9. If the conusee dies before the debt is paid, his executor or iiow taken

administrator may sue out execution in the same manner as the conusee °"* ^^ an exee-

miglit have done, upon exhibiting to the clerk or justice his letters tes- istrator.

tamentary or of administration ; and the fonn of the execution shall be ^" ^" ^^^' ^
^^'

altered accordingly.

Sect. 10. If the conusor dies before the debt is fully paid, no execu- Proceedings in

tion therefor shall be issued as of course, but the estate of the conusor ^!^f.t °I5'^''*'^
°^

m the hands of his executors, administrators, heirs, or devisees, shall be K- s. iis, § 14.

liable for the debt in like manner as if judgment therefor had been ^^~' ^^~'

recovered against him in his lifetime ; and the conusee, his executors,

or administrators, may have a scire facias, or an action of contract, to

recover the same against the executors, administrators, heirs, or devisees,

of the conusor, in like manner as they might have had ujjon such a
judgment.

Sect. 11. No original execution shall be issued as of course upon Limitation as to

such a recognizance after the expiration of three years from the time
cuTion^*^^*^*^^

therein set for payment of the debt, or three years from the time of the R- s. iis, § 15.

last payment indorsed thereon ; but the conusee or his executors or I'^tas^s.^ki.

administrators may after that time have a scire facias, or an action of i3 Mass. 493.

contract on it against the party liable, in like manner and with the same
effect as upon a judgment.

Sect. 12. The creditor shall be entitled to an alias and other sue- Alias, &c., ex-

cessive executions, as allowed in executions on a judgment in civil f^sue""^"""^
actions. R. s.'iis, § 16.

Sect. 13. If there are several conusors or conusees, and one or more Death of one

of them (lic'S before the debt is fully satisfied, the right and interest of ulorlor'cor'
the surviving conusees, and the obligation of the surviving conusors, usees,

and all the proceedings for the recovery of the debt, shall be substan-
K- ^- "^'

§
^^•

tially the same as in the case of the death of one or more joint creditors
or debtors in a judgment at common law.
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Audita qnerela,

&c., as in case
of a judgment.
R. S. 118, § 18.

Fees.
R. S. 118, § 19.

Sect. 14. If a person is injured by the wrongful suing out or execut-

ing of any execution under the provisions of tliis chapter, he shall have
his remedy by a writ of audita querela, or otherwise, as if the execution

had been issued upon a judgment ; and in all cases not otherwise
specially provided for, the parties to such recognizance, and their re-

spective representatives, shall be entitled and liable to the remedies
provided for creditors and debtors by a judgment.

Sect. 15. The fee for taking and recording a recognizance shall be
fifty cents ; and for all other services under the provisions of this chap-

ter, the same fees shall be paid as for like services in other cases.

CHAPTER 153,

OF SEIZING AND LIBELLING FORFEITED GOODS.

Section
1. Goods forfeited to be seized.

2. Libel, when to be filed, and form thereof.

3. before whom to be filed.

4. Duties of tlie cleric of the court when libel

is filed. Notice to be published.

5. Proceedings when there is no claimant.

6. when a claimant appears.

7. Decree of forfeiture, or restitution.

8. Disposition of the proceeds on sale under a

decree.

9. Damages for seizure without reasonable

cause.

10. Costs.

11. Executions and other processes.

Section
12. Either party may appeal to S. J. C.

13. Proceedings on a libel before a justice, &C.

li. Notice, trial, and adjudication.

15. Either party may apjieal to superior court,

&c.

16. Depositions may be taken, &c.

17. Goods to be delivered to claimant, on hla

giving bond.

18. Goods to be appraised.

19. Same subject.

20. Appraisement conclusive as to jurisdic-

tion.

21. Goods may be sold, if perishable.

22. for other sufficient cause.

Goods forfeit-

ed to be seized.

R. S. 118, §20.
See Ch. 49,

§§ 23, 2fi, 55, 77,

10], 124, 154, 1()4,

194 ; Ch. 50, § 7.

Libel, when to
be be filed, and
form thereof.

R. S. 118, §21.

before whom
to be filed.

R. S. 118, §§22,
34.

1852, 314. •

1855, 449.

Duties of clerk.
Notice to be
published.
R. S. 118, § 23.

Section 1. When goods are forfeited for any offence, and no special

provision is made for the mode of their recovery, any j^erson entitled to

recover them, and when provision is not otherwise made, any police

officer or constable of the city or town where the goods so forfeited are

found, may seize and keep them safely until they are disposed of as is

hereinafter provided.

Sect. 2. The person making the seizure shall within fourteen days
thereafter file a libel in the clerk's office of the superior court for the
county where the offence Avas committed, or before any justice of the
peace, or police court, as the case requires, stating briefly the cause of
the seizure, without setting forth all the special matter, and praying for

a decree of forfeiture according to the provisions of the statute on which
the seizure is founded, referring to it in the following form :

" according

to the provisions of the law concerning the packing and stamping of
paper," or, " the inspection of lime," (as the case may require,) and men-
tioning the number of the chapter of the statute referred to, or re-

ferring thereto in some other general terms.

Sect. 3. If the value of the goods seized exceeds twenty dollars, the
libel may, and if such value exceeds one hundred dollars, shall, be filed

in the clerk's office; otherwise it shall be filed before a justice of the

peace, or police court, in the county where the offence is committed,
and the value for this purpose shall be ascertained by an appraisal as

hereinafter provided for.

Sect, 4. Upon filing the libel in the clerk's office, he shall make out

an advertisement setting forth briefly the substance of the libel, and
giving notice to all persons interested to appear at the term of the

court to be held next after the expiration of twenty-one days from the
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time of filing the libel, and show cause Avhy the goods should not be
decreed forfeited ; which notice the libellant shall cause to be published
twice at least in some newspaper printed in the county, if there is any,

otherwise in a newspaper printed in the nearest county, the first publica-

tion to be not less than fourteen days before the beginning of the term.

Sect. 5. The libel shall be entered like civil actions ; and if after Proceedings

proclamation made no claimant appears, the court shall hear and deter- no^chumant.'*

mine the cause, and decree a forfeiture, restoration, or other disposition R. S. ii8, § :i4.

of the goods, as law and justice require.

Sect. 6. If a claimant apjiears, he may allege and answer any matter when a claim-

that may be necessary or ])roper for his defence; and the further pro- k.V.Tis!'§'25.

ceedings shall be conducted in the mode usual in courts that proceed
according to the course of the civil law, except that all questions of fact

shall be tried and determined by a jury.

Sect. 7. If upon the trial the libellant maintains his suit, the court Decrees of for-

shall decree a forfeiture and sale of the goods, and a distribution of the
^f/t^ion '

°^ '^'^^^^'

proceeds, or such other disposition thereof as law and justice require, k. s. ii8, §26.

If he fails to maintain it, the court shall decree a restitution of the
goods to the claimant.

Sect. 8. When goods are sold under such decree, the proceeds shall Disposition of

be applied, under the direction of the court, to the payment of the IaiVunderl^d°
expenses of the seizure, prosecution, and sale ; and in defoult of any cree.

other provision for the disposition of the residue, it shall be paid to the

party who made the seizure.

Sect. 9. If the jury find that the seizure was groundless and without Damages for

probable cause, they shall assess reasonable damages for the claimant, refrsonabie*^'^""*

and the court shall render judgment for such damages with costs. cause.

Sect. 10. In all other cases the court shall award costs to the pre- Q^g^.^

vailing party, or may order the costs and charges of keeping and selling k. s. iis, §28.

the goods, or any part thereof, to be paid out of the proceeds of the

goods.

Sect. 11. They may issue execution in common form for all costs Executions and

and damages awarded to either party, and such warrants and other cesses!'™

processes as may be necessary or proper to carry into eflect any other R- s. iis, § 29.

parts of their decree or judgment.
Sect. 12. Either party aggrieved by a decree of the court founded Either party

upon matter of law apparent on the record, may appeal therefrom to sl'j. 'a'*^^''

^^

the supreme judicial court, and such appeal shall be claimed, prosecuted, JLn ' y^' ^
^*^"

and determined, as provided for a])peals in other civil cases.
'

Sect. 13. If the libel is filed before a justice of the peace, or a po- Proceedings on

lice court, the justice or court shall make out an advertisement or notice
fustic!; ^ac."^*^

^

like that before required to be made by the clerk, mentioning the time k. s. iis, §§ 31,

and place appointed for hearing the cause.

Sect. 14. The libellant shall cause the notice to be posted up in Notice, trial,

some public place in the county not less than seven days before the a^^adjudica-

time appointed for hearing the cause, when any claimant may appear R. s'.iis, §32.

and answer to the suit ; and it shall be heard and detennined in all
^^^' '^^*'

respects as herein prescribed for a trial in the superior court ; but a jury
shall be allowed only upon the same terms as in other civil cases.

Sect. 15. Either party aggrieved by any decree of such justice or Either party

court may appeal therefrom to the superior court, and the appeal shall "i,p^erior wJurt,

be conducted in all respects like appeals in other civil cases, and the *<••

cause shall be heard and determined in the court appealed to, according 34.
'

'
^s

»

to the provisions of this chapter.
Sect. 16. Depositions may be taken and used in like manner as in Depositions

. , r- .• , ^1 '^1 may be taken,
trials 01 actions at the common law. &c.

Sect. 17. At any time after the seizure of goods alleged to be for- ^- ^:"^'!'^^;
/••, T^u -IT .i-i,i',i Goods to be de-
leitea, the owner, or any person entitled or authorized to claim the same, iiveredtociaim-

may have them delivered to hhu, upon giving bond to the person who ^^^ °^j|^'^ s^y-

65*
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R. S. 118, § 36.

Goods to be ap-

praised.
R. S. 118, § 37.

Same subject.

K. S. 118, § 38.

Appraisement
conclusive as to
jurisdiction.

K. S. 118, § 39.

Goods may be
sold if perisha-
ble.

R. S. 118, § 40.

for other suf-
ficient cause.
R. S. 118, § 41.

made the seizure, with sufficient surety in double the value of the goods,
conditioned to restore tlicm or pay the appraised value thereof if they
are decreed forfeited, and to abide by and perform the final order, decree,

or judgment, of the court relating thereto.

Sect. 18. The A^alue of the goods in such case shall be appraised

and determined by three disinterested men, to be agreed on by the par-

ties or appointed by any justice of the peace to whom the claimant

applies for that purpose, and to be sworn ; or if the appraisement is

made after the libel is filed, the appraisers shall be appointed by the

court or justice before whom the suit is pending.

Sect. 19, The person making the seizure, as soon as may be there-

after, unless an application for an appraisement is in the mean time made
by a claimant, shall apply to a justice of the peace, who shall appoint

three disinterested men to make an inventory and appraisement of the

goods seized. Such appraisers shall be sworn, and shall return their

inventory and appraisement to the court or justice before whom the suit

is brought.

Sect. '20. The appraisement thus made on the application of the

person who made the seizure, shall be conclusive as to the jurisdiction

of the court before which the suit is to be brought, unless before filing

the libel a different appraisement is made upon the application of a
claimant in the manner before provided ; in which case such last-men-

tioned appraisement shall be conclusive in that respect.

Sect. 21. When goods so seized are perishable and liable to depre-

ciate in value by keeping, and the fact is certified by the apjiraisers

appointed on the application of the person making the seizure, any jus-

tice of the peace, or police court, may by an order indorsed on the inven-

tory, authorize a sale by auction of such perishable goods, which sale

shall be made at such time and with such notice as shall be directed in

the order.

Sect. 22. The preceding section shall not control or afiect the power
of the court in which the suit is pending to order a sale of the goods
for any sufficient cause at any time during the pendency of the suit.

TITLE V.

OF THE LIMITATION OF ACTIONS.

Chapter 154. — Of the Limitation of Ileal Actions and Rights of Entry.

Chapter 155,— Of the Limitation of Personal Actions.

CHAPTER 154.

OF THE LIMITATION OF REAL ACTIONS AND RIGHTS OF ENTRY.

Section
1. No action, &c., after twenty years, except,

&c.

2. Right first accruing to an ancestor, how
computed, &c.

Section
3. Time when the limitation begins to run.

4. I.imitation after dwseisin of a sole corpora-

tion.

6. Exceptions for certain disabilities.
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Section
0. Death of persons under disabilities.

7. No allowance for second disability.

8. Entry on land, when effectual.

9. 10. Estates tr.il barred like estates in fee.

11. When limitations to take effect.

12. Suits by commonwealth limited.

Section
13. Descent, &c., not to bar right.

14. Xotice to prevent an easement to be deemed
disturbance thereof.

15. On reversal or arrest ofjudgment, &c., new
action may be brought.

15 Mass. 471.

Section 1. No person shall commence an action for the recovery of Actions withia

lands, nor make an entry thereon, unless within twenty years after the k. sl^nij'! 'it'

right to bring such action or make such entry first accrued, or within 7 i^ick. io.i.

twenty years after he, or those from, by, or under whom he claims, s mU'. 90!

have been seised or possessed of the premises, except as is hereinafter
^.^i^*^

*j||.'- ';^'''^5
'^

provided.

Sect. 2. If such right or title first accrued to an ancestor or pred- uio-iit first ac-

ecessor of the person who brings the action or makes the entry, or cestor,how
"'^"

to any other person from, by, or under M'hom he claims, the twenty computed, &c.

years shall be computed from the time when tlie right or title so first '
^' '*'^~'

'

accrued.

Sect. 3. In the construction of this chapter, the right to make Time when the

an entry or bring an action to recover land shall be deemed to have oJog^to run''

first accrued at the times resj^ectively hereinafter mentioned, that is k. s. 119, §3.

to say,

—

First. When any person is disseised, his right of entry or of action

shall be deemed to have accrued at the time of such disseisin :

Second. When he claims as heir or devisee of one who died seised,

his right shall be deemed to have accrued at the time of such death,

unless there is a tenancy by the curtesy or other estate intervening

after the death of such ancestor or devisor; in which case, his right

shall 1)6 deemed to accrue Avhen such intermediate estate expires, or

when it would have expired by its own limitation

:

Third. Wh^i there is such an intermediate estate, and in all other ? Mass. 508.

cases when the party claims by force of any remainder or reversion,

his right, so far as it is affected by the limitation herein prescribed,

shall be deemed to accrue when the intermediate or precedent estate

would have expired by its own limitation, notwithstanding any for-

feiture thereof for which he might have entered at an earlier time

:

Fourth. The preceding clause shall not prevent a person from enter-

ing Avlien entitled to do so by reason of any forfeiture or breach of con-

dition ; but if he claims under such a title, his right shall be deemed to

have accrued when the forfeiture was incurred or the condition was
broken

:

Fifth. In all cases not otherwise specially provided for, the right 8 Met. 90.

shall be deemed to have accrued when the claimant or the person

under whom he claims first became entitled to the possession of the

premises under the title upon which the entry or the action is founded.

Sect. 4. If any minister or other sole corporation is disseised, any Limitation af-

of his successors may enter upon the premises, or bring an action for a'so'ic''corpora-

the recovery thereof, at any time within five yCai's after the death, tiou.

resignation, or removal of the person so disseised, notwithstanding the

twenty years after such disseisin have expired.

Sect. 5. If at the time when such right of entry or of action upon Exceptions for

or for lands first accrues, the person entitled to such entry or action is
jt^ies'J*'^

within the age of twenty-one years, or disabled by marriage, insane, k. s. 119, § 5.

imprisoned, or absent from the United States, such person, or any one
claiming from, by, or under, him, may make the entry or bring the.action

at any time within ten years after such disability is removed, notwith-

standing the twenty years before limited in that behalf have ex])ired.

Sect. 6. If the person first entitled to make such entry or bring such
][^*jfs'j,ndM dis-

action dies during the continuance of any of the disabiUties mentioned awuties.
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K. S. 119, § 6.

No allowance
for second disa-

bility.

K. S. 11'.), § 7.

East, 80.

C Mass. 328.

Entry on land,
when effectual.

It. S. 1I'.», §S.
2 Met. 5s:!.

8 Met. (iU4.

Estates tail

barred like es-
tates in fee.

K. S. liy, § 9.

Same subject.

K. S. 119, § 10.

When limita-
tions to take
effect.

11. S. 119, § 11.

Suits by com-
monwealth lim-
ited.

K. S. 119, § 12.

1852, 253, § 2.

1854, 2G1, § 9.

4 Mass. 528.

9 Met. 157.

1 Cush. i27.

Descent, &c.,
not to bar right.

K. S. 119, § 13.

Notice to pre-
vent an ease-
ment to be
deemed disturb-
ance thereof.
K. S. 119, § 14.

1852, 312.

in the preceding section, and no deteiinination or judgment has been
had of or ujion the title, right, or action, which accrued to him, the entry
may be made or the action brought by liis heirs, or any other person
claiming from, by, or under, him, at any time within ten years after his

death, notwithstanding said twenty years have expired.

Sect. 7. If, at the time when such right of entry or action first

accrues, the person entitled thereto is under any of the disabilities be-

fore mentioned, and dies without having recovered the premises, no
further time for making such entry or bringing such action, bej'ond what
is herein before prescribed, shall be allowed by reason of the disability

of any other person.

Sect. 8. No person shall be deemed to have been in possession of

any lands within the meaning of this chapter merely by reason of having
made an entry thereon, unless he has continued in open and peaceable

possession of the premises for one year next after such entry, or unless

an action is commenced uj)on such entry and seisin within one year alter

he is ousted or dispossessed.

Sect. 9. When the right of entry or action of a tenant in tail, or

person entitled to a remainder in tail, is barred by force of this chapter,

the estate tail, and all remainders and reversions expectant thereon, shall

be also barred, as fully as they might have been by a conveyance
made by the tenant in tail in the manner provided in chapter eighty-

nine.

Sect. 10. When a person entitled to recover land as a tenant in

tail, or remainder-man, dies before the expiration of the period herein

before limited for making an entry or bringing an action therefor, no
l^erson claiming any estate which the tenant in tail or remainder-man
might have barred, shall make an entry or bring an action to recover
such land, except within the period during which the tenant in tail or

remainder-man, if he had so long lived, might have made such entry or

brought such action.

Sect. 11. The limitations herein before prescribed as to the time
within which an action may be brought to recover land, take effect from
and after the thirty-first day of December in the year of our Lord
eighteen hundred and thirty-nine ; and if any person then entitled to

bring any real action abolished after that day was then within the age
of twenty-one years, a married woman, insane, imprisoned, or without
the limits of the United States, the action may be brought at any time
within five years after the disability ceased, or after the death of the

person so disabled : provided, that no such action shall be maintained
after it would have been barred by this chapter and by the statutes of
limitation in force on the last day of April one thousand eight hundred
and thirty-six.

Sect. 12. No suit for the recovery of lands shall be commenced by
or in behalf of the commonwealth, unless within twenty years after the
right or title of the commonwealth thereto first accrued, or within

twenty years after the commonwealth or those from or through whom
it claims have been seised or possessed of the premises ; but the pro-

visions of this section shall not apply to any of the Province lands in

the town of Provincetown, nor to the lands owned by the state in the

basins of Back Bay mentioned in section one, chapter two hundred and
fifty-three, of the statutes of eighteen hundred and fifty-two.

Sect. 1.3. No descent or discontinuance shall take away or defeat

any right of entry or action for the recovery of real estate.

Sect. 14. When notice is given to prevent the acquisition of a right

or privilege of way or any other easement, as provided in chapter

ninety, such notice shall be considered so far a disturbance of the right

in question, as to enable the party claiming such right to bring an action

of tort as for a nuisance or disturbance, for the purpose of trying the
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right ; and if the pUiintifF in such action prevails, he shall be entitled to

full costs, although he recovers only nominal damages.

Sect. 15. If an action of which the commencement is limited by On reversal or

this chapter, is abated by the death of any party thereto, or if after ver- nient! &ci"nfw

diet for the demandant or plaintiff the judgment is arrested, or if judg- aetionmaybe

ment in any such action is given for the demandant or plamtin and the k. s. no, §i5.

judgment is reversed for error therein, the demandant or plaintiff, or

any person claiming from, by, or under, him, may bring a now action

for the same cause, at any time within one year after the determination

of the ox-iginal action, or after the reversal of the judgment therein.

CHAPTER 155

OF THE LIMITATION OF PERSONAL ACTIONS.

Section
1. Certain actions to be brought within six

years.

2. within two years.

3. within four years.

4. Exceptions as to certain notes, &c.

5. as to suits on mutual accounts current.

0. for certain disabilities.

7. Limitation of twenty years.

8. Suits by aliens.

9. Defendants out of state.

10. Time extended upon the death of either

party.

11. ui case of reversal, arrest of judgment,
&c.

Sectiox
12. Time extended in case of fraudulent con-

cealment by defendant.

13. New promise, &c., to be in writing.

14. Promise by one of several debtors.

15. Proceedings in action against such debtors.

16. in abatement.

17. -Effect of part payment ; of indorsements.
18. Limitation of demands filed in set-off.

19. Suits by commonwealth limited.

20. Limitation of suits for penalties, by private

persons.

21. of such suits by commonwealth.
22. of suits by other statutes.

23. Presumption of payment ofjudgment.

Section 1. The following actions shall be commenced within six Actions within
SIX years.
K. S. 1L!0, § 1.

years next after the cause of action accrues, and not afterwards :
—

First. Actions of contract founded upon any contract or liability not 2 Oaiiis, 'ip.

under seal, express or implied, except such as are brought upon a judg- 2 Mason', 311!

ment or decree of some court of record of the United States, or of this
.»^pj^k^43b

or some other of the United States : Tiiet. i()4.

'

Second. Actions for arrears of rent, except upon leases under seal : 9 jiet' ~i82, 197.

Third. Actions of replevin, and all other actions for taking, detain- n Met. 2T6.
• • • 1 1 4-J 1

^ 13 Mot. 251.
mg, or injuring, goods or chattels : > cush. 4H7.

Fourth. All actions of tort except those hereafter mentioned.
f.
9^^^''?!^'

J^ b Gray, 515.
See Ch. 05, §§ 10, 16. Ch. 129, § 78. Ch. 145, § 11. Ch. 140, § 5.

Sect. 2. Actions for assault and battery, and for fiilse imprisonment, within two. |?b( Civ.f^/.

and actions for slanderous words and for libels, shall be commenced I{'."s!'!2o, §2.
'

within two years next after the cause of action accrues, and not after- 4 Grav, 2m.

wards.
'

Ch.9r,§§5,9. Ch. 111,§10.
^eeCh.<0,§U.

Sect. 3. Actions against sheriffs for the misconduct or negligence of within four

their deputies shall be commenced within four years next after the cause Rl^sfn, § 78.

of action accrues, and not afterwards, ooreeni. 74. 4 Gray, 290. See ch. 109, §20. k. s. 120, §3.

Sect. 4. None of the forefjoino; provisions shall apply to any action Exception as to

1 \ 4.
• , • 1 • ,1 I? *^xi' certam notes,

brought upon a promissory note signed in the presence 01 an attesting &c.

witness, if the action is brought by the original payee or his executor oi-
||-;>i'.,sg"'4o*

administrator ; nor to an action brought upon bills, notes, or other 314.

'

"

'

"

evidences of debt, issued by a bank. ^
]',"'^,' i]^!^;

4 Met. 219, 587. 13 Met. 12S. 4 Cush. 170. 6 Cush. 139, 172. 2:i I i k. -82.

7 Met. 227. 1 Cush. 276. 5 Cush. 442. 1 Gray, 2(il. 1 Met. 21.

Sect. 5. In actions of contract brought to recover the balance due "l^^f/'i^L

upon a mutual and open account current, the cause ot action shall be counts current.

98
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K. S. 120, §5.
4 Greeul. 337.
(> Greeul. 308.

2 Mass. 217.

Exception for
certaia disabili-

ties.

K. S. 120, § 0.

10 Mass. 21).

14 3Iass. 203.

17 Mass. 180.

20 Pick. 301.

11 Met. 210.

Limitation of
twenty years.
K. S. 120, § 7.

23 Pick. 282.

3 Met. 390.

Suits by aliens.

K. S. 120, § 8.

3 Cranch, 454.

Defendants out
of state.

R. S. 120, § 9.

3 Mass. 271.

7 Mass. 515.

17 Mass. 55.

1 Pick. 263.

18 Pick. 532.

6 Met. 400.

7 Met. 435.

12 Met. 2()8.

I Cusli. 508.

Time extended
upon the deatii

of eitlier party.
E. S. 120, § 10.

II Met. 445.

1 Cusii. 467.

7 Gray, 384.

in case of re-
versal, arrest of
judgment, &c.
K. 8. 120, § 11.

2 Pick. (iOj.

12 Met. 15.

6 Cush. 417.

1 Gray, 580.

7 Gray, 165

in case of
fraudulent con-
cealment by de-
fendant.
K. S. 120, § 12.

20 Johns, li. 33.

3 Mass. 201.

1 Pick. 435.

3 Pick. 74.

New promise,
&c.,to bj ia
writing-.

K. S. 120, § 13.

1 :Met. 394.

2 Met. 173.

5 Met. 171.

6 Met. 553.

8 Met. 432.

9 Met. 485.

deemed to have accrued at the time of the last item proved in the
account.
3 Pick. 96. C Pick. 362. 8 Pick. 187. 3 Met. 210. 11 Cush. 258.

Sect. 6. If a person entitled to bring any of the actions before men-
tioned in this chapter is at the time the cause of action accrues within
the age of twenty-one years, disabled by marriage, insane, imprisoned,
or absent from the United States, he may bring the action within
the times in this chapter respectively limited, after the disability is

removed.
Sect. 7. Personal actions on contracts not limited by the foregoing

sections, or by any other law of this state, shall be brought within
twenty years after the cause of action accrues.
11 Met. 210. 6 Cush. 493. 8 Cush. .366.

Sect. 8. When a person is disabled to prosecute an action, by rea-

son of his being an alien subject or citizen of any country at war with
tlie United States, the time of the continuance of such war shall not be
deemed part of the respective periods herein limited for the commence-
ment of any of the actions before mentioned.

Sect. 9. If, at the time when any cause of action mentioned in this

chapter accrues against a person, he is out of the state, the action may
be commenced within tlie time herein limited therefor, after he comes
into the state ; and if, after a cause of action has accrued, the person
against whom it has accrued is absent from and resides out of the state,

the time of his absence shall not be taken as part of the time limited

for the commencement of the action.

9 Cush. 527. 5 Gray, 397. Gray, 427, 517.

Sect. 10. If a person entitled to bring or liable to any action before

mentioned, dies before the expiration of the time herein Hmited, or

within thirty days after the expiration of said time, and the cause of

action by law survives, the action may be commenced by or against the

executor or administrator of the deceased person, at any time within

two years after the grant of letters testamentary or of administra-

tion, and not afterwards if otherwise barred by the provisions of this

chapter.

Sect. 11. If in any action duly commenced within the time limited

and allowed in this and the preceding chapter, the writ foils of a suffi-

cient service or return by any unavoidable accident, or by any default

or neglect of tlie officer to whom it is committed, or if the writ is

abated, or the action otherwise avoided or defeated, by the death of

any party thereto, or for any matter of form, or if after a verdict for

the plaintilf the judguient is arrested, or if a judgment for the plaintiff

is reversed on a writ of error, the plaintiff may commence a new action

for the same cause at any time within one year after the abatement or

other determination of the original suit, or after the reversal of the

judgment ; and if the cause of action by law survives, his executor or

administrator may commence such new action within said one year.

Sect. 12. If a person liable to any of the actions mentioned in this

chapter fraudulently conceals the cause of such action from the knowl-
edge of the person entitled thereto, the action may be commenced at

any time within six years after the j^erson entitled to bring the same
discovers that he has such cause of action, and not afterwards.

4 Cush. 208. 6 Cush. 418.

Sect. 1.3. In actions of contract, no acknowledgment or promise
shall be evidence of a new or continuing contract -whereby to take a

case out of the operation of the provisions of this chapter, or to de-

prive a party of the benefit thereof, unless such acknowledgment or

promise is made or contained by or in some writing signed by the party

chargeable thereby.
11 Met. 210. 3 Cush. 355. Cush. 151.
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Sect. 14. If there are two or more joint contractors, or joint execu- Promise by one

tors or administrators of a contractor, no one of them shall lose the oi-s!'^^'^'''^

'^^^^'

benefit of the provisions of this chapter so as to be chargeable by
J^,-

S- 120, §§ 14,

reason only of an acknowledgment or promise made or signed or by a 7 Oreeni. 26.

payment made by any other or others of them. ~
|^|^^-

^'^J-

4 Pick. 382. 5 Met. 168. 6 Met. bCA. 6 Cush. 360.

Sect. 15. In actions commenced against two or more joint con- Proeeoriin^s in

tractors, or joint executors or administrators of a contractor, if it such defitors.*

appears on the trial or otherwise that the plaintiff is barred by the pro- K- s. 120, § 15.

visions of this chapter, as to one or more of the defendants, but is

entitled to recover against any other or others of them by virtue of a
new acknowledgment or promise, or otherwise, judgment shall be given
for the plaintiff as to the defendants against whom he is entitled to

recover, and for the other defendant or defendants against the j^laintiff.

Sect. 16. If in an action of contract the defendant pleads or answers in abatement.

in abatement that any other person ought to have been jointly sued, and ^' ^' ^^'^' ^
^''"

issue is joined thereon, and if it appears that the action was by reason
of the provisions of this chapter barred against the person so named, the
issue shall be found for the plaintiff.

Sect. 17. Nothing contained in the four preceding sections shall Effect of part

alter, take away, or lessen, the effect of a payment of any piincipal or Jior'emeuts.'
"^"

interest made by any person; but no indorsement or memorandum of i'^- i~*J' § i"-

, i -ii T • ^ 1 Ml ^ ~ -^Ict. 10.S.

any such payment written or made upon a promissory note, bill of Met. 5.59, 504.

exchange, or other writing, by or on behalf of the party to whom such
^ f^^^^- ^|^-

pajmient is made, or purports to be made, shall be deemed sufficient (iCusii.'ip.

proof of the payment, so as to take the case out of the provisions of this ' ^'^^' ^^'

chapter.

Sect. 18. The provisions of this chapter shall apply to the case of Limitation of

any debt founded on contract, alleged by way of set-off on the part of a [IfTet^off.^^^**

defendant ; and the time of limitation of such debt shall be computed in k. s. i:jo, § 19.

like manner as if an action had been commenced therefor at the time
when the plaintiff's action was commenced.

Sect. 19. The limitations herein before prescribed shall apply to Suits by com-

actions brought by the commonwealth, or for its benefit. R. s. 120, §ao.
"to^*'"''^^''

^™"

Sect. 20. All actions and suits for a penalty or forfeiture on a penal Limitation of

statute, brought by any person to whom the penalty or forfeiture is fies by'pHvate"
given in whole or in part, shall be commenced within one year next after persons,

the offence is committed, and not afterwards. 3 Gray, 135. 6 Gray, 338. ii'cush.5i2.

'

Sect. 21. If the penalty or forfeiture is given in whole or in j^art to of such suits

the commonwealth, a suit therefor may be commenced by or in behalf IfeS™"*^"
of the commonwealth at any time within two years after the offence is li. s. 120, j 22.

committed, and not afterwards.

Sect. 22. The provisions of this chapter shall not apply to any action of suits by

otherwise specially limited by law. k^s^SIS"
See Ch. 123, §§ 20, 85. Ch. 124, § 46. Ch. 143, § 23. ~3-

Sect. 23. Every judgment and decree in any court of record of the Presumption of

United States, or of this or any other state, shalfbe presumed to be paid fiufg^l^ut?^
and satisfied at the expiration of twenty years after the judgment or k. §• J2o,'§24.

decree was rendered. ^^ ^''^' ^^'
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TITLE YL
OF COSTS AND THE FEES OF CERTAIN OFFICERS.

Chapter 156.— Of Costs in Civil Actions.

Chapter 157.— Of the Fees of Certain Officers.

CHAPTER 156.

OF COSTS IN CIVIL ACTIONS.

Section
1. Prevailing party entitled to costs.

2. except when action discontinued, &c., by
discharge in insolvency.

3. after joinder of issue upon discharge in

insolvency, &c.

4. Costs on appeal fi-om a justice of the peace,

&c.

6. in actions commenced in S. J. C, &c.,

when plaintiff recovers only $:20, &c.

6. when plaintilT's claim is reduced by set-

off.

7. when plaintiff does not recover $300 dam-
age, &c., to recover no costs.

8. when defendant brings money into court.

9. in real actions, replevin, &c.

10. in actions which might have been joined.

11. of trial on different counts.

12. Proceedings stayed, &c., till costs of for-

mer suit paid.

13. Double costs, how taxed.

Section
14. Costs on petition for certiorari, &e,

in suits in equity in certain cases.

in suits in equity, &c., when no provis-
ion Is made.

in civil suits by commonwealth.
when brought in name of state for use of

a person.

against commonwealth, how paid.

for commonwealth, how taxed.

power of arbitrators, &c., as to, and of
courts in case of amendments, &c., not af-

fected.

by whom taxed ; notice of taxation.
Appeal from taxation by clerk.

how conducted.

Appellee may take execution in certain

cases before appeal is settled.

Costs of appeal.

Allowance to parties recovering costs.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

26.

27.

28. Costs of travel for a corporation.

Prevailing par-
ty entitled to
costs.
R. S. 121, §1.

except when
action discon-
tinued, itc, by
insolvency.
1843, 55.

4 Cush. 502.

after joinder
of issue upon
discharge in in-
solvency, &c.
18il, 124, § 4.

1848, 267.

Costs on appeal
from a justice
of the peace,&c.
R. S. 121, §2.

In actions
commenced in
S. J. C, &c.,
when plaintiff
recovers only
$20, &c.
R. S. 121, §3.

Section 1. In all civil actions, the prevailing party shall recover his

costs, except in those cases in which a different provision is made by
law. 7 Met. 690. 11 Met. 288. 4 Gray, 56, 205.

Sect. 2. If the defendant answers in defence that he is discharged
in bankruptcy or insolvency, and the action is discontinued or the plain-

tiff nonsuited solely in consequence of such answer, the defendant shall

recover no costs.

Sect. 3. If a defence is made to rest upon a discharge in bankruptcy
or insolvency alone, and an issue is so made up in writing and found for

the defendant, he shall recover his costs after, but not before, the joinder

of such issue.

Sect. 4. In civil actions befoi'e a justice of the peace, or a police

court, if the plaintiff appeals from a judgment in his favor, and does not
recover in the court above a greater sum for debt or damages than he
recovered by the first judgment, he shall not be entitled for his costs of
the whole suit to more than one-quarter part of the sum finally recovered
for debt or damages.

Sect. 5. In personal actions brought originally in the supreme judi-

cial court, or the superior court, except actions of replevin, if the plaintiff

finally recovers a sum not exceeding twenty dollars for debt or damages,
he shall be entitled to no costs, except as is provided in the following

section. 1859, 196. 8 Cush. 281. 1 Gray, 625. 2 Gray, 214. See Ch. 149, § 25.
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Sect. 6. If the plaintiff's claim as established on the trial exceeds Costs, when
twenty dollars, and is reduced to that amount or less, or overbalanced, fJro"uicedb'^™
by set-oft's which could not have been proved in payment, it shall be set-off.

considered for the piu'poses of the preceding section as having exceeded g Mass's'w.^^'

twenty dollars, and the party who finally recovers judgment in the suit
o^c'^^'h^s^r*''

shall be entitled to his full costs.

Sect. 7. In actions at law brought originally in the supreme judicial when plaintiff

court, or removed by consent thereto, if the plaintiff does not recover, er $3oo°dam°^
either in value of the property claimed or estate in controversy, or in ag-e, &c., to re-

T
X X ^ J 1 cover 110 costs

damages, an amount equal to three hundred dollars, to be assessed by isoy, i9g, § .Jo.

'

the jiiry who try the cause, or by an assessor agreed upon by the parties,

or by an award of arbitrators, he shall recover no costs.

Sect. 8. When a defendant brings money into court and offers the when defend-

same in satisfaction of the damages, the plaintiff shall be entitled to the mon'^y'mto
costs which had previously acci'ued, though he may not I'ecover a larger court.

sum than is so brought into court. 12 f^ick. 345.
'

Sect. 9. In real actions and actions of replevin, the party finally pre- in real ac-

vaihng shall recover his full costs without regard to the ampunt of dam- &c"®'
'^p'*^^^"'

ages recovered in the action. R- s. 121, § 13.^ 1852, 312.
10 Masi3. 448. 4 Pick. 100. 10 Pick. 473. 13 Met. 144. 7 Mass. 476.

Sect. 10. When a plaintiff at the same court brings several actions in actions

against the same defendant, upon demands which might have been have'beeiF^*
joined in one, he shall recover costs in one action only, unless it appears joined,

to the court that the actions affect different rights or interests, or that sMa'ssrs'il.
"

for other sufficient reasons they ought not to have been joined.
?o*aP^' ^i*--

Sect. 11. When there are two or more counts on several and dis- locush.'sra!

tinct causes of action, and a verdict is rendered for the j^laintiff on one of trial on dif-

or more of them, and for the defendant on any other or others, each k!^s! launo.
party shall recover his costs paid for the travel and attendance of wit-

oaJ^J'^oo'
nesses, and for depositions and other evidence j^i'oduced, examined, or i3 Met. 43(3.

used, on the trial of the counts upon which the verdict is in his favor,
\ ^JJ^jj" }^g'

and shall recover notliing for the like charges incun-ed on the trial of
the other counts.

Sect. 12. When, after a judgment for costs upon a nonsuit or dis- Proceedings

continuance, a second suit for the same cause is brought by the original
colts'of"former^

plaintiff, his executor, or administrator, before the costs of the former suitpaid.

suit are paid, the court in which the second suit is jDending may order ^' ^" '^^' ^
^''*

proceedings therein to be stayed until such costs are paid, and may fur-

ther order that the suit be dismissed unless the costs are paid within
the time expressed in the order.

Sect. 1.3. In cases in which a i^arty is entitled to recover double Double costs,

costs, the sums paid as fees to witnesses, and for the costs of taking
R°^.^ifi*^'s'i8.

depositions and procuring evidence, and for copies, and all court dues,

shall be taxed and recovered singly, and the remainder only of the tax-

able costs shall be doubled. The same rule shall apply when treble

costs are recovered.

Sect. 14. In cases where application is made at the suit or in behalf Costs on peti-

of a private person for a writ of certiorari., mandamus, quo loarranto, rari!&c/'^^°'
or other like process, the court may in its discretion allow costs to any K- s'. 121, §i9.

pei'son who appears and objects thereto, and may award judgment and
execution against the person by whom, or in whose behalf, the apjjli-

cation is made.
Sect. 15. In suits in equity in which as to one or more of the de- in suits in

fendants the plaintiff' seeks merely for a discovery of facts material to cases^
"" ''"^'"'^

his rights and interests in a pending or anticipated suit, and not for a is4i, 129.

decree against them, the court shall allow such defendants all reason- ^ -^^''^' ^^'

able costs, expenditures, and charges, by them made or sustained, ac-

cording to the usual course of proceeding in equity in like cases. Such
allowance shall be made notwithstanding any prayer in the plaintiff's

66
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Costs in suits
la equity, &c.,
when no pro-
vision is made.
K. S. 121, §20.
9 Met. 320.

in civil suits

by common-
wealth.
K. S. 121, § 22.

4 Met. 42.

4 Gray, 26.

when brought
in name of state
for use of a per-
son.
K. S. 121, §23.

against com-
monwealth,
how paid.
K. S. 121, § 24.

for common-
wealth, how
taxed.
11. S. 121, § 25.

power of ar-

bitrators, &c.,
as to, and of
courts in case
of amend-
ments, &c., not
affected.

K. S. 121, §§ 21,
20.

2 Gush. .325.

by whom
taxed ; notice of
taxation.
K. S. 121, § 27.

8 Met. 275.

appeal from
taxation of by
clerk.
K. S. 121, § 58.

8 Met. 275.

how conduct-
ed.
R. S. 121, § 29.

Appellee may
talce execution
in certain cases
before appeal is

settled.

K. S. 121, § 30.

Costs of appeal,

K. S. 121, §31.

suit for a decree against the defendants, if the court is satisfied that such

prayer is either frivolous, a mere pretence, or not essentially connected

with the subject matter of the discovery.

Sect. 16. In suits in equity and in other civil suits and proceedings

in which no provision is expressly made by law, the costs shall be

wholly in the discretion of the court, but no greater sum shall be taxed

than is allowed for similar charges in suits at common law.

Sect. 17. In civil suits and proceedings duly instituted by or in the

name of the commonwealth, and not on the relation, or in behalf, or for

the use, of a private person, the commonwealth shall be liable for costs

in like manner and to the same extent as a citizen is liable.

Sect. 18. When a suit or proceeding is instituted in the name of

the commonwealth, on the relation, or in behalf, or for the use, of a

private person, such person shall be liable for the costs in like manner,

and to the same extent, as if the suit or proceeding had been insti-

tuted in his own name, and judgment may be rendered and execution

issued therefor.

Sect. 19. When a judgment for costs is rendered against the com-

monwealth, the treasurer of the county where the court is held shall

pay the same upon the production of an attested copy of the judgment,

and the sum so paid shall be allowed to him in his account with the

treasury of the commonwealth.
Sect. 20. When costs are taxed for the commonwealth as a party

in a civil suit or proceeding, no fees shall be taxed or allowed for

the travel of the attorney-general or any other attorney for the com-
monwealth.

Sect. 21. Nothing contained in this chapter shall take away or con-

trol the power of arbitrators or referees to make such award concerning

costs as justice and equity require ; nor the power of any court to

require costs to be paid by either party, as the condition of an amend-
ment, continuance, or other order, passed at his motion, or to withhold

and refuse costs, on like occasions.

Sect. 22. Bills of costs shall be taxed by the clerk of the court, or

in suits before justices of the peace, or courts having no clerk, by the

justice. No costs shall be taxed Avithout notice to the adverse party,

if he gives seasonable notice in writing to the clerk or justice of his

desire to be present at the taxation, or causes such notice to be entered

on the docket ; and notice given by or to the attorney in the suit shall

be equivalent to notice by or to the party himself.

Sect. 23. Either party may appeal from the taxation by the clerk,

to the court in which the suit is pending, or any one of the justices

thereof.

Sect. 24. The appeal shall be heard and determined at the next
term or session, unless the party who recovers costs elects to have it

determined before one of the justices in vacation, and gives seasonable

notice thereof to the adverse party; in which case it shall be thus

determined. In either case the judgment shall be considered as ren-

dered on the day when the costs are finally taxed and allowed, except

as is provided in the following section.

Sect. 25. If the appeal is made by the party who is to pay the

costs, the other party may take out his execution and cause it to be sat-

isfied, if he first gives bond to the adverse party with sufficient surety

or sureties, to be approved by the clerk, in a sum equal to the whole
amount of the costs, conditioned to repay such part of the costs as may
be disallowed on the appeal, and to perform such other order as the

court or judge shall make thereon.

Sect. 26. The court or judge before whom such appeal is heard
may allow to either party, as justice may require, the costs incurred by
the appeal ; and the same may be added to or deducted trom the costs
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awarded in the }3rincipal suit, or a separate execution may be issued

therefor, as the case may require.

Sect. 27. Parties recoverinc? costs in civil causes shall be allowed as Allowance to /!?(( CL.lii,
fnllnure- parties recover-'
lOilOW & .

^
iug costs.

For an attorney's fee in the supreme judicial court or superior court, ^- ^: ^^'' §§ 3~'

when an issue in law or fact is joined, two dollars and fifty cents; and is42, 67.

'

in all other cases, one dollar and twenty-five cents: i^-'^o'l?^*
J^ or the declaration m each writ in any justice s or other court, nity isse, 246.

cents

.

_
9 j^jgt. 318.

For a term fee in the supreme judicial court or the superior court,

five dollars for each term while the action is pending ; but the plaintiff

shall be allowed only one term fee if the defendant is defaulted without
having appeared

:

For attendance before a justice of the peace or police court, thirty-

three cents for each day's actual attendance by the party or his attorney

;

but for not more than three days when the defendant is defaulted with-

out having appeared ; nor shall attendance be allowed aftei*' the day on
which the action is nonsuited, defaulted, continued, or otherwise finally

disposed of for the term, which day shall be entered on the docket

:

For travel in either of the courts before mentioned, or before a justice

of the peace, thirty-three cents for every ten miles' travel ; but no allow- •

ance shall be made for travel to or from the clerk's oifice to take out or

to carry thereto any writ or process, nor for more than eighty miles out
and home, unless the paxty or some agent or attorney for him actually

travels more than forty miles for the special purpose of attending the

court in such cause ; in which case allowance may be made, in the dis-

cretion of the court, according to the distance that is actually travelled.

Sect. 28. When a corporation is entitled to costs, an allowance shall Costs of travel

be made for travel as in other cases, and the travel shall be computed t^iu
*^°'^p°'^*"

from the place where the corporation is situated, if it is in its nature ^- S- 121, § 35.

local, otherwise from the place in which its business is chiefly or com-
monly transacted.

CHAPTER 157.

OF THE FEES OF CERTAIN OFFICERS.

Sectioit

1. Fees of officers.

2. ofjustices of the peace.

3. of clerks of the courts.

4. of sheriffs.

5. ofjailers.

6. of coroners.

7. of constables.

8. of jurors, witnesses, appraisers, commis-
Bioncrs, &c.

9. of town clerks.

10. of ministers, for marriages.
11. of the secretary of the commonwealth.
12. of registers of deeds.

13. of notaries public.

Section
14. Fees of recording- oflScers, &c., in cases not

specified.

15. " Page " defined.

16. List of fees to be posted up in public offices.

17. Officer to give bill of fees received, if re-

quired.

18. to indorse fees on writ, &c.

19. District-attorney may refuse to allow fees,

&c., in certain cases.

20. Witnesses' fees in certain cases to be ad-

justed by clerk, &c.

21. to be refused in certain cases.

22. Officers not to purchase orders, &c.

23. Penalty for making f;ilse certificates of wit-

nesses, &e.

The fees of the several officers hereinafter mentioned, Fees of officers.

R. S. 122.

See Ch. 163, § 22.

Section 1.

for the services specified with respect to each of them, shall be as ^- ^- ^^~-

follows, viz. :
—

justices of the peace.

Sect. 2. For a blank writ of original summons, or attachment and
summons, seventeen cents, or if issued by a police court, five cents

:

ofjustices of iC{\

the peace. '
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Fees of justices Foi' a subpoBna foi* One or more witnesses, ten cents :

if ^s^ia^^s^i.
^^^' ^^^^ entry of an action, or filing a complaint in civil causes, in-

i8'43,'7i.

'

eluding filing of papers, examining, allowing, and taxing, the bill of

1859^ 2I1!' costs, and entering up the judgment and recording the same, sixty-one

cents

:

For the copy of a record or other paper, if less than one page, ten

cents ; if more than one page, at the rate of twelve cents a Jjage :

For a writ of execution, twenty-five cents :

Taking a recognizance to prosecute an appeal, including principal and
surety, twenty cents

:

Taking a deposition, fifty cents ; for writing the deposition and cap-

tion, at the rate of twelve cents a page ; and for the notice to the adverse

party, twenty cents ; the justice shall certify on the deposition his own
fees, and those of the deponent

:

For administering an oath required by law, except on a trial or exam-
ination before himself, whether to one or more persons at the same time,

twenty cents

:

Taking the acknowledgment of a deed, by one or more grantors, if

done at the same time, seventeen cents:

Gi-anting a warrant of appraisement of the estates of deceased per-

sons, of strays, forfeited goods, and in all other cases, twenty cents :

Receiving a complaint and issuing a warrant in criminal cases, fifty

cents

:

Entering a complaint in criminal prosecutions, rendering judgment
and recording the same, examining, allowing, and taxing, the costs, and
filing the papers, seventy-five cents

:

For a mittimus for the commitment of any person on a criminal accu-

sation, twenty-five cents

:

For the trial of an issue with a jury, one dollar and fifty cents; with-

out a jury, one dollar

:

And for travel in the performance of any ofllcial duty, at the rate of

fifty cents for every ten miles in going and returning, but only one
travel shall be allowed for returning papers to any court.

In all cases where the attendance of two or more justices is required,

each of them shall be entitled to the fees prescribed, for all services ren-

dered by him jDcrsonally.

CLERKS OF THE COURTS.

1. of clerks of Sect. 3. For the entry of an action, complaint, or petition, in a civil

R.V.'i22^^§§ 2, 3. s^^^t. or proceeding in court, one dollar; and before the county commis-
1853, 309. sioners, one dollar and twenty-five cents

:

1850,' 24o! ' For each term during which an action, complaint, or petition, is pend-

ing, forty cents

:

For a writ of execution, whether in real or personal suits or proceed-

ings, twenty-five cents

:

For the entry of an indictment, presentment, complaint, or informa-

tion, in a criminal case, including the recording of judgment, taxing

costs, and filing papers, sixty-five cents

:

For entry of an appearance in a criminal case, ten cents

:

For the continuance of a criminal case, twelve cents

:

For entering and recording a verdict in a cruuinal case, twenty cents

:

For taking a recognizance, twenty cents:

For a warrant in any criminal suit or proceeding, twenty cents

:

For a blank writ of attachment and summons, or an original sum-
mons, five cents

:

For a writ of review, or other special writ, forty cents

:

For a subpoena for one or more witnesses, ten cents :

For a venire facias for jurors, six cents:
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For any writ not before mentioned, forty cents: Fees of clerks

For examining and casting the grand jurors' accounts, and order of the courts.

thereon, tliirty cents

:

For examining any other account, eight cents

:

For the certificate of the proof of a deed in court, twenty cents

:

For copies of records and papers containing less than one page, ten
cents ; one page or more, at the rate of twelve cents a page

:

For the warrant for a county tax, twenty cents

:

For a warrant to lay out or alter a road, twenty cents

:

For all other services as clerks of the county commissioners, the same
fees as are allowed in like cases in court.

SHERIFFS.

Sect. 4. For the service of an original summons or scire facias, of sheriffs.

either by reading the same or leaving a copy, thirty cents for each S-f-^'fl^t

deiendant on whom service is made. is43, 75, § 2.

For the service of a capias, or of an attachment with summons, I^Sl wt
thirty cents for each defendant on whom it is served, and if the officer, ^''^S''' i^-

by the direction of the plaintifl" or his attorney, makes a special service 4 Mass. 411.

of such writ, either by attaching property or arresting the body, he ^'^'^ ^^- ^''' §
'^'•

shall be entitled to fifty cents for each defendant on whom the writ is

so served

:

For a copy of any precept, when required by law or furnished to any
party at his request, at the rate of twelve cents a page

:

For taking bail, and furnishing and writing the bail bond, twenty
cents, to be paid by the defendant, and taxed in his bill of costs, if he
prevails

:

For serving a warrant, thirty cents for each person on whom it is

served

:

For summoning witnesses in civil or criminal cases, ten cents for each
witness ; and in criminal cases, the court may under special circum-
stances allow such further sum as it may judge reasonable

:

For dispersing venires for jurors, treasurers' warrants, and proclama-
tions of all kinds, eight cents each, without allowance for travel

:

For serving executions in personal actions, and collecting damages or
costs on any execution, warrant of distress, or other like process, for any
sum not exceeding one hundred dollars, four cents for every dollar; all

above one hundred dollars and not exceeding two hundred dollars, two
cents for every dollar ; and for all above two hundred dollars, one cent
for every dollar

:

For serving a writ of seisin or possession in real actions, one dollar

and ten cents ; and if served on more than one piece of land, seventy-
five cents for each piece after the first

:

For serving an execution upon a judgment for partition, or for

assignment of dower, one dollar a day.

For travel in the service of all original writs, executions, warrants,
subpoenas, and other like processes, four cents a mile, to be computed
from the place of service to the court, or place of return ; only one
travel to be allowed for the service of any one precept, and if the same
precept is served on more than one person, the travel shall be com-
puted from the most remote place of service, with such further travel

as was necessary in sei-ving it ; if the distance from the place of service
to the ])lace of return exceeds fifty miles, only one cent a mile shall be
allowed for all travel exceeding that distance :

For the attendance of a deputy sheriff upon a court of record, or a
meeting of the county commissioners, by their order, two dollars a day

;

and for travel out and home once a week during the attendance, four
cents a mile, to be paid out of the county treasury

:

66* 99
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Fees of sheriffs.

ofjailers.
R. S. 122, § 6.

1836, 277.

of coroners.
R. S. 122, § 7.

1S50, 133, §§ 2, .3.

For returning to the office of the secretary of the commonM^ealth the

votes for state, county, and district officers, one travel for the Avhole, at

the rate of eight cents a mile, to be computed from the place of his

abode to the secretary's office ; for serving precepts for the election of

representatives in congress, fifty cents each, and for returning the votes

at such elections, eight cents a mile, to be computed as aforesaid ; for

the service of subpoenas issued by order of the legislature or either

branch thereof, the same fees allowed for the service of subpoenas issued

by a court, to be paid out of the treasury of the commonwealth.
And no sheriif, deputy-sherifi", coroner, or constable shall be entitled

to any fees for attendance as a witness in a criminal case while he is

paid for attending as an officer of the same court, or on the same exam-
ination or tiial.

JAILERS.

Sect. 5. For every prisoner committed or discharged in the county
of Suffiilk, twenty cents.

CORONERS.

Sect. 6. For granting a warrant and taking an inquisition on a

dead body, three dollars ; and if his attendance is required more than
one day, two dollars for each day after the first ; if a view only is taken,

and no inquest is held, two dollars ; which fees shall be paid by the

state or county, agreeably to the provisions of chapter one hundred and
seventy-five, section foui'teen ; but if the inquisition or view is upon more
than one body at the same time, no additional fees shall be allowed.

For other services, fees allowed to sheriffs for hke services.

iHoCl.i^i.

constables.

of constables.
R. S. 122, § 8.

Sect. 7. For serving a venire, twenty-five cents and four cents a
mile for travel to the place of return; and for summoning jurors upon
a coroner's inquest and attendance thereon, at the rate of ninety cents

a day ; to be paid out of the county treasury.

For attending a court of record by order of the court, and for ser-

vices performed there, the fees allowed to deputy-sheriffs in like cases.

For other services, the same fees as are allowed to sheriffs for like ser-

vices, unless other provision is expressly made.

:L ill
^

L.)\\:

. I
ofjurors, wit-

nesses, apprais-
ers, commis-
siouers, &c.
R. S. 122, § 10.

1848, 123, 271.

1849, 208.

1852, 314, § 8.

1854, 32(i.

1855, 120, §§ 1, 2,

1S51», I'JO.

JFRORS, witnesses, APPRAISERS, COMMISSIONERS, &C.

Sect. 8. For attending as a grand juror or traverse juror in any
court, except before a justice of the peace, or police court, two dollars

a day for attendance, and eight cents a mile for travel out and home

;

for attending as a juror before a sheriff, one dollar and seventy-five cents

a day, and before a police court, justice of the peace, or coroner, or on
any other occasion prescribed by law, one dollar and twenty-five cents

a day for attendance, and six cents a mile for travel out and home.
For attending as a witness in a civil or criminal cause in the sujircme

judicial couit, superior court, or before county commissioners, or juries

summoned to assess damages under chapters forty-three, sixty-three, and
one hundred and forty-nine, one dollar and twenty-five cents a day; for

attendance before a justice of the peace, referees, arbitrators, or police

court, or on any other occasion, fifty cents a day, and in all cases, four

cents a mile for travel out and home ; and each witness shall certify in

writing the amount of his travel and attendance

:

For attending as a witness in any case pending before the legislature,

one dollar and twenty-five cents a day, and if tbe witness lives out of
Boston, four cents a mile for travel to and from his place of abode, to

be paid out of the treasury of the commonwealth if he is summoned
by the legislature or either branch thereof; but in contested elections
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of members of the house of representatives no party shall be so paid Feesofwit-

for witnesses, unless the committee by wliich the case is heard certifies prlis^ers^^&c.

that there was reasonable cause for the attendance of such witnesses.

For the services of appraisers of the estate of deceased persons

;

appraisers of real estate taken on execution
;
j^ersons appointed under

legal process for assigning dower or making partition of real estate

;

sheriffs' aid in criminal cases ; and of all other private persons perform-

ing like service required by law, or in the execution of legal process,

when no express provision is made for the compensation therefor ; one
dollar a day each, and four cents a mile for travel out and home.

TOWN CLEEKS.

Sect. 9. For entering notice of an intention of marriage and issuing of town

the certificate thereof, and for entering the certificate of marriage filed by R^^g'^^io.,^ §§ n
persons married out of the state, fifty cents, to be paid by the parties : i2-

For a certificate of a birth or death, ten cents : isso^ I21,' §
4.'

For copies of town records and other documents furnished to any
person at his request, if containing less than one page, ten cents, and if

more, at the rate of twelve cents a page.

MIlSnSTERS, &C., FOR MARRIAGES.

Sect. 10. For lawfully solemnizing and certifying a marriage by a of ministers,

minister or justice of the j^eace, one dollar and twenty-five cents. Hage^s!'^

""^"^

K.S. 122, §11.

SECRETARY OF THE COMMONWEALTH.

Sect. 11. For a copy of any resolve or order of the legislature, or of ofthesccreta-

the governor and council, of a private or local nature, furnished to any nionweaith"."^"

jDrivate person, fifty cents :
k. s. 122, § 13.

For copies of all other papers so furnished, at the rate of twelve cents *^'^
'

a page.

REGISTER OF DEEDS.

Sect. 12. For entering and recording a deed or other paper, certi- ofre^stersof

fying the same on the original, and indexing it, and for all other duties 1855,^311, § 1.

pertaining thereto, twenty-five cents ; and if it contains more than one 1S6O CL.dJ.

page, at the rate of twenty cents for each page after the first ; to be paid

when the instrument is left for record :

For all copies, at the rate of twenty cents a page :

For entering in the margin a discharge of a mortgage, twenty-five

cents.

NOTARIES PUBLIC.

Sect. l.S. For the protest of a bill of exchange, order, draft, or check, of notarieB

for non-acceptance or non-payment, or of a promissory note for non- i8?.tt,'93, § 1.

payment, if the amount thereof is five hundred dollars or more, one 1 Gray, 175.

dollar ; if it is less than five hundred dollars, fifty cents ; for recording

the same, fifty cents ; for noting the non-acceptance or non-payment of

a bill of exchange, order, draft, or check, or the non-payment of a prom-
issory note, seventy-five cents ; for each notice of the non-acceptance
or non-payment of a bill, oi'der, draft, check, or note, given to a party
liable for the payment thereof, twenty-five cents : promded., that the

whole cost of protest, including necessary notices and the record, when
the bill, order, draft, check, or note, is of the amount of five hundred
dollars or upwards, shall not exceed two dollars ; and when it is less

than five hundred dollars, shall not exceed one dollar and fifty cents

;

and the whole cost of noting, including, recording and notices, shall in

no case exceed one dollar and twenty-five cents.
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Fees in cases
not specified.

R. S. 122, § 21.

1855, 311, §§1,3.
7 Gray, 132.

13 Gniy, 77.

" Page " de-
fined.

K. S. 122, § 22.

List of fees to
be posted up in
public offices.

R. S. 122, § 17.

Officer to give a
bill of fees re-

ceived, if re-

quired.
R. S. 122, § 18.

1852, 312.

to indorse
fees on writ,
&c.
R. S. 122, § 9.

District-attor-
ney may refuse
to allow fees,

&c., in certain
cases.

1855, 180, § 1.

Witnesses' fees
iu certain cases
to be adjusted
by clerk, &c.
1855, 180, § 2.

to be refused
in certain cases.
1854, '3Sy.

Officers not to
purchase or-

ders, &c.
1855, 180, § 3.

Penalty for
making false

certificates of
witnesses, &c.
1854, 380.

SPECIAL PROVISIONS.

Sect. 14, In cases not expressly provided for by law, the fees for

any official duty or service of recording officers shall be at the same rate

as is prescribed in section twelve, and of other public officers at the

same rate as those prescribed in this chapter for like services.

Sect. 15. The word "page," when used as the measure of computa-
tion, shall mean two hundred and twenty-four words.

Sect. 16. Each of the officers before mentioned, who keeps a public

office, shall always keep posted up in some conspicuous and convenient

place in his office, a printed or written list of the fees prescribed in this

chapter, so far as they relate to him.

Sect. 17. Every officer, upon receiving fees for any official duty or

service, shall, if required by the person paying the same, make out in

writing a particular account of such fees, specifying for what they re-

spectively accrued ; and if he refuses or neglects so to do, he shall for-

feit to the party paying the fees three times the amount so paid, to be
recovered in an action of tort.

Sect. 18. All travelling fees and fees for the service of writs or pre-

cepts of which an officer is required to make a return, shall be indorsed

on the writ or precept, or they shall not be allowed.

Sect. 19. When the administration of justice or the progress of

business in criminal proceedings is delayed, obstructed, or prevented,

by the negligence of a magistrate in certifying and returning recog-

nizances, records, or other official papers, which it is his duty to transmit

to a higher court, or in omitting the formalities required by laAv, the

district-attorney, with the approbation of the court, may, either in whole
or in part, refuse to allow the fees to which such magistrate would oth-

erwise be entitled.

Sect. 20. When witnesses in criminal trials are in attendance in two
or more cases pending at the same time before the same tribunal, they
shall not be allowed full travel and attendance in each case, but the

clerk of the court, under the direction of the district-attorney, may
reduce and apportion the same as may be just and equitable, allowing

at least one travel and attendance.

Sect. 21. If on the trial of a criminal case it appears that a witness

has induced the defendant to commit the ofience with which he is

charged, with the intent to appear as a witness against him, the court or

magistrate may in his discretion refuse to allow him his fees.

Sect. 22. No sheriff, deputy-sheriff, or other officer, taking the cer-

tificates of witnesses in criminal cases, shall purchase or discount, or have
any interest in orders drawn or demands upon the treasury by such

witnesses.

Sect. 23. Whoever, with a design to defi-aud, signs, or procures to

be signed, a certificate of attendance or travel as a witness before a court,

justice of the peace, or reference founded upon any rule of court, in any
case in which the witness did not so attend, or for a greater number of

days than he actually attended, or for a greater number of miles than

he actually travelled, upon which certificate the attendance or travel so

claimed is allowed in the taxation of costs, shall forfeit thirty dollars for

each offence, to be recovered on complaint or indictment to the use of

the commonwealth, or by action of tort to the use of any person against

Avhom such excessive costs were taxed, together with four times the

whole amount taxed for attendance or travel on such false certificate,

and double costs in the action of tort : provided, that such complaint,

indictment, or action, is commenced within two years after the commit-
ment of the offence.



PART IV.

OF CRIMES, PUNISHMENTS, PROCEEDINGS IN
CRIMINAL CASES, AND PRISONS.

TITLE I.

OF CRIMES AND PUNISHMENTS.

Chapter 158. -

Chapter 159.-

Chapter 1(30.

Chapter 161.-

Chapter 162. -

Chapter 163.-

Chapter 164.-

Ch.\pter 165.-

Chapter 166. •

Chapter 167.-

Chapter 168. -

• Of the Rights of Persons accused,

Of Offences against the Sovereignty of the Commonwealth.

- Of Offences against the Person.

Of Offences against Property.

Of Forgery and Offences against the Currency.

Of Offences against Public Justice.

-Of Offences against the Public Peace.

Of Offences against Chastity, Morality, and Decency.

-Of Offences against the Public Health.

-Of Offences against Public Policy.

Of Felonies, Accessories, Abettors, and Attempts to commit

Crimes.

CHAPTER 158.

OF THE RIGHTS OF PERSONS ACCUSED.

Section
1. Persons arrested to be informed of ground

of arrest, &c. Penalty for false answers,

&c.

2. Officer who arrests, &c., on false pretences,

how pimislied.

3. Offences to be prosecuted by indictment,

except, &c.

Section
4. Party accused may have counsel, &c.

5. Persons indicted, how convicted.

0. Former acquittal, when a bar to subsequent

prosecution.

7. wlien no defence.

8. No person to be punished until legally con-

victed.

Section 1. Every person arrested by virtue of process, or taken into Persons arrest-

custody by an officer in this state, has a right to know, from tlie officer
ed of ^'round'of

who arrests or claims to detain him, the true ground on which the arrest arrostf&c.

is made ; and an officer who refuses to answer a question reLative to the
f.,*!"" aLwers,

reason for such arrest, or answers such question untruly, or assigns to "frf
v,

the person arrested an untrue reason for the arrest, or neglects on request ->
~~ >

to exhibit to the person arrested, or any other person acting in his behalf,

the precept by virtue of which such arrest is made, shall be punished

by tine not exceeding one thousand dollars, or by imprisonment in the

house of correction not exceeding one year.

(789)
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Officer who ar-

rests, &c., on
false pretences,
how punished.
1852, 224, § 2.

Offences to be
prosecuted by
indictment, ex-
cept, &c.'

K. S. 123, §1.

Party accused
may have coun-
sel, &c.
K. S. 123, § 2.

Decl. of rights,
art. 12.

Persons indict-

ed, how con-
victed.
R. S. 123, § 3.

Former acquit-
tal, when bar to
subsequent
prosecution.
K. S. 123, § 4.

when no de-
fence.

R. S. 123, § 5.

12 Pick. 496.

No person to
be punished
until leg-ally

convicted.
R. S. 123, § 6.

Sect. 2. Every officer who arrests, takes into or detains in custody,

a person in this state, pretending to have a process when lie has none,

or pretending to have a different process from that which he has, sliall

be punished by fine not exceeding one thousand dollars, or by impris-

onment in the house of correction not exceeding one year.

Sect. 3. No person shall be held to answer in any court for an
alleged crime or offence, unless upon indictment by a grand jury, except
in the following cases

:

First. When a prosecution by information is expressly authorized by
statute

;

Second. In proceedings before a police court or justice of the peace;

and,

Third. In proceedings before courts martial.

Sect. 4. The accused shall at his trial be allowed to be heard by
counsel, may defend himself, and shall have a right to j^roduce witnesses

and jiroofs in his favor, and to meet the witnesses produced against him
face to face.

Sect. 5. No person indicted for an offence shall be convicted thereof,

unless by confession of his guilt in open court, or by admitting the truth

of the charge against him by his plea or demurrer, or by the verdict of

a jury accepted and recorded by the court.

Sect. 6. No person shall be held to answer on a second indictment for

an offence of which he has been acquitted by a jury upon the focts and
merits ; but such acquittal may be pleaded by him in bar of any subse-

quent prosecution for the same offence, notwithstanding any defect in

the form or substance of the indictment on which he was acquitted.

Sect. 7. If a person is on his trial acquitted upon the ground of a
variance between the indictment and the proof, or upon an exception to

the form or substance of the indictment, he may be arraigned again on
a new indictment, and tried and convicted for the same offence, notwith-
standing such former acquittal.

Sect. 8. No person shall be punished for an offence, unless duly and
legally convicted thereof, in a court having competent jurisdiction of the

cause and of the person.

CHAPTER 159.

OF OFFENCES AGAINST THE SOVEREIGNTY OF THE COMMONWEALTH.

Section
1. Treason defined.

2. punishment of.

Section
3. Treason, misprision of.

4. two witnesses required to convict of.

Treason de-
fined.

R. S. 124, § 1.

Dec. of rights,
art. 25.

punishment
of. 1,S52,2.JU, § 1.

SeeCh. iro,§o4.

misprision of.

R. S. 124, § 3.

1859, 190.

Section 1. Treason against this commonwealth shall consist only in

levying war against the same, or in adhering to the enemies thereof,

giving them aid and comfort.

Sect. 2. Whoever commits treason against this commonwealth shall

be punished by imprisonment in the state prison for life.

Sect. 3. Whoever, having knowledge of the commission of treason,

conceals the same, and does not as soon as may be disclose and make
known such treason to the governor, or one of the justices of the supreme
judicial court, or the superior court, shall be adjudged guilty of the

offence of misprision of treason, and be punished by fine not exceeding
one thousand dollars, or by imprisonment in the state prison not exceed-
ing five years, or in the jail not exceeding two years.
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Sect. 4. No person shall be convicted of treason but by the testi- Treason, two

mony of two lawful witnesses to the same overt act of treason whereof q^iJiveei to*

^'^

he stands indicted, unless he confesses the same in open court.
con-

vict of.

K. S. 124, § 4.

CHAPTER 160.

OF OFFENCES AGAINST THE PERSON.

Section
1. Murder in first degree.

2. second deg'ree.

3. Degree to be found by jury.

4. Punishment in first degree,

second degree.

Forms of indictments not changed.

Petit treason abolished, &c.

Body of murderer may be dissected.

Murder in a duel out of state, &c., where
prosecuted.

Accessory in such duel.

Former conviction, &c., out of the state,

may be pleaded in bar.

Engaging in duel ; challenging, &c.

Accepting or carrying challenge, and abet-

ting a duel.

14. Posting another, &c.

15. Prize fighting.

Aiding, advising, &c., in such fight.

Leaving state to fight.

Manslaughter.
Maiming, disfiguring, or aiding therein.

5.

0.

7.

8.

9.

10.

11.

12.

13.

16.

17.

18.

19.

20. Assault with intent to murder, maim, &c.

22.

23.

24.

25.

26.

Section
21. Attempt to murder by poisoning, &c.

Robbery, being armed, &c.

Assault with Intent to rob, or murder,
being armed.
Robbery, not being armed.
Assault with intent to rob or steal, not
being armed.
Rape.

27. Assault with intent to commit rape.

28. Attempts to extort money, &c., by threats.

29. False accusation with intent that party
shall be held as fugitive slave. When
made by a public oflScer, &c.

Kidnapping, &c., or selling for slave, &c.

where to be prosecuted.

Poisoning food, medicines, springs, &c.

33. Assaults not before mentioned, how pun-
ished.

Loss of life by negligence, &c., of carriers.

Negligence, &c., of persons having care of
public conveyances.

Drivers of stage coaches, &c., leaving

horses without charge, &c.

30.

31.

32.

.34.

35.

36.

Sectiox 1. Murder committed with deliberately premeditated malice
aforethought, or in the commission of, or attempt to commit, any crime
punishable with death or imprisonment for life ; or committed with ex-

treme atrocity or cruelty, is murder in the first degree.

Sect. 2. Murder not appearing to be in the first degree is murder in

the second degree.

Sect. 3. The degree of murder shall be found by the jury.

Sect. 4. Whoever is guilty of murder in the first degree shall suffer

the punishment of death. ^^^' ^^i' § *•

Sect. 5. Whoever is guilty of murder in the second degree shall be
punished by imprisonment in the state prison for life.

Sect. 6. Nothing herein shall be construed to require any modifica-

tion of the existing forms of indictment. ^ ^"^'^- ~^^-

Sect. 7. The distinction between murder and petit treason is abol-

ished, and the last-named offence shall be prosecuted and punished as

murder.
Sect. 8. On every conviction of the crime of murder, the court may,

in their discretion, order the body of the convict, after his execution, to

be dissected, and the sheriff" shall in such case deliver it to a professor
of anatomy and surgery, in some college or public seminary, if requested

;

otherwise it shall, unless his friends desire it for interment, be delivered

to any surgeon attending to receive it, and who will engage for the dis-

section thereof.

Sect. 9, Whoever, being an inhabitant or resident of this state, by
previous appointment or engagement made within the same, fights a
diiel without the jurisdiction of the state, and in so doing inflicts a mor-
tal wound upon any person, whereof he afterwards dies within this state.

Murder in first

degree.
1858, 154, § 1.

second de-
*^ree.

1858, 154, § 2.

Degree to be
found by jury.
1858, 1.54, §3.

Punishment in
first degree.

in second de-
gree.
1858, 154, § 4.

Forms not
changed.
1858, 154, § 6.

Petit treason
abolished, &c.
R. S. 133, § 15.

Body of mur-
derer may be
dissected.
R. S. 125, § 2.

Murder in a
duel out of
state, &c.,where
prosecuted.
R. S. 125, §3.
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Accessory in
duel fought out
of the state, &c.
R. S. 125, § 4.

Former convic-
tion, &c., out of
state, may be
pleaded in bar.

K. S. 125, § 5.

Uncaging in
duel ; challeng-
tag, &c.
R. S. 125, § 6.

Accepting or
carrying chal-
lenge ; and abet-
ting a duel.
K. S. 125, § 7.

Posting anoth-
er, &c.
R. S. 125, § 8.

Prize fighting.
1849, 4i», § 1.

7 Gray, 324.

Aiding, advis-
ing, &c., in such
fight.

1849, 49, § 2.

7 Gray, 324.

Leaving state
to fight.

1849, 49, § 3.

Manslaughter.
R. S. 125, § 9.

Maiming, dis-

figuring, or aid-

ing therein.
R. S. 125, § 10.

shall be deemed guilty of murder within this state, and may be indicted,

tried, and convicted, in the county where the death happens.

Sect. 10. Whoever, being an inhabitant or resident of this state, by
previous appointment or engagement made Avithin the same, becomes
the second of either party in such duel, and is present as a second when
such mortal wound is inflicted, whereof death ensues within this state,

shall be deemed to be an accessory before the fact to the crime of mur-
der in this state, and may be indicted, tried, and convicted, in the county
where the death happens.

Sect. 11. Any person indicted under either of the two preceding
sections, may plead a former conviction or acquittal of the same offence

in any other state or country, and such plea, if admitted or established,

shall be a bar to all further or other proceedings against him for the same
offence within this state.

Sect. 12. Whoever engages in a duel with a deadly weapon, al-

though no homicide ensues, or challenges another to fight such duel, or
sends or delivers a written or verbal message purporting or intended to

be such challenge, although no duel ensues, shall be punished by imprison-

ment in the state prison not exceeding twenty years, or by fine not
exceeding one thousand dollars and imprisonment in the jail not exceed-
ing three years ; and shall be incapable of holding, or of being elected

or appointed to, any jilace of honor, profit, or trust, under the constitution

or laws of this state, for the term of twenty years after such conviction.

Sect. 13. Whoever accepts such challenge, or knowingly carries or

delivers any such challenge or message, whether a duel ensues or not,

and whoever is present at the fighting of a duel with deadly weapons
as an aid, second, or surgeon, or advises, encourages, or promotes, such
duel, shall be punished by imprisonment in the jail not exceeding one
year, or fine not exceeding five hundred dollars ; and shall be incapaci-

tated, as mentioned in the preceding section, for the term of five years

after such conviction.

Sect. 14. Whoever posts another, or in writing or print uses any
reproachful or contemptuous language to or concerning another for not
fighting a duel, or for not sending or accepting a challenge, shall be
punished by imprisonment in the jail not exceeding six months, or by
fine not exceeding one hundred dollars.

Sect. 15. Whoever by previous appointment or anvangement meets
another person and engages in a fight, shall be punished by imprison-
ment in the state prison not exceeding ten years, or by fine not exceed-
ing five thousand dollars.

Sect. 16. Whoever is present at such fight as an aid, second, or

surgeon, or advises, encourages, or promotes, such fight, shall be pun-
ished by imprisonment in the state prison not exceeding five years, or

by imprisonment in the jail not exceeding three years and fine not
exceeding one thousand dollars.

Sect. 17. Whoever, being an inhabitant or resident of this state,

by previous appointment or engagement made therein, leaves the state

and engages in a fight with another person, without the limits thereof,

shall be punished by imprisonment in the state prison not exceeding five

years, or by fine not exceeding five thousand dollars.

Sect. 18. Whoever commits manslaughter shall be punished by
imprisonment in the state prison not exceeding twenty years, or by fine

not exceeding one thousand dollars and imprisonment in the jail not
exceeding three years.

Sect. 19. Whoever, with malicious intent to maim or disfigure, cuts

out or maims the tongue, puts out or destroys an eye, cuts or tears off

an ear, cuts, slits, or mutilates, the nose or lip, or cuts off or disables a

limb or member, of any other person ; and whoever is privy to such

intent, or present aiding in the commission of such offence ; shall be
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punished by imprisonment in the state prison not exceeding twenty-
years, or by fine not exceeding one thousand dollars and imprisonment
in the jail not exceeding three years.

Sect. 20. Whoever assaults another with intent to murder, or to Assjiuitwith

maim or disfigure his person in any of the ways mentioned in the pre- Jjer^"ma?nr&^
ceding section, shall be punished by imprisonment in the state prison K- s. r^5, §

11.'

not exceeding ten years, or by fine not exceeding one thousand dollars

and imprisonment in the jail not exceeding three years.

Sect. 21. "Whoever attempts to commit murder by poisoning, Attpmptto

drowning, or strangling, another person, or by any means not consti- gonimr a'c.^"*

tuting the crime of assault with intent to murder, shall be punished by k. s. I25, § 12.

imprisonment in the state prison not exceeding twenty years, or by fine

not exceeding one thousand dollars and imprisonment in the jail not
exceeding three years.

Sect. 22. Whoever assaults another, and feloniously robs, steals, Robbery, being

and takes, from his person, money or other property Avhich may be the
k's^'i'25°«i3

subject of larceny; such robber being armed Avith a dangerous Aveapon, isbo,!??.'

with intent if resisted to kill or maim the person robbed ; or being so c^Metfaosf^'
armed wounds or strikes the person robbed ; shall be punished by im-
prisonment in the state prison for life.

Sect. 23. Whoever, being armed with a dangerous weapon, assaults Assault with

another with intent to rob or murder, shall be punished by im]irison-
&c^"beiu

™^'

ment in the state prison not exceeding twenty years. ^- ^- ^'^^' § !•*• armed.
°

Sect. 24. Whoever, by force and violence, or assault and putting in Robbery, not

fear, feloniously robs, steals, and takes, from the person of another, K's^r'THs
money or other property which maybe the subject of larceny, (such 7Mass~242.

robber not being armed with a dangerous weapon,) shall be punished
^C"**"^--^^-

by imprisonment in the state prison lor life, or for any terra of years.

Sect. 25. Whoever, not being armed with a dangerous weapon, Apsauit with

assaults another with force and violence, and with intent to rob or *"'*^"^ to rob,

. 1 1 11 1 • 1 T 1 • • • 1 • T &c., not being
Steal, sJiall be punished by miprisonment in the state prison not exceed- armed.

ing ten years. ^^- ^- ^~^' ^
^^•

Sect. 26. Whoever ravishes and carnally knows a female of the age Rape.

of ten years or more, by force and against her will, or unlawfully and lo pieTkl'ilg^"

carnally knows and aljuses a female child under the age of ten years, 4 Gray, 7^

shall be punished by imprisonment in the state prison for life.
SeuCh. i,o,§5i.

Sect. 27. Whoever assaults a female, with intent to commit a rape. Assault, with
shall be punished by imprisonment in the state pxison for any term of ™?™t ^o com-

19.years, or for life, or by fine not exceeding one thousand dollars and r. s.'i25, §

miprisonment in the jail not exceeding three years. 4 Met. 354.

Sect. 28. Whoever, either verbally or by a written or printed com- Attempts to ex-

munication, maliciously threatens to accuse another of any crime or &c.Vby 'threats,

offence, or by such communication maliciously threatens an injury to the k. s. 125, §17.

person or property of another, Avith intent thereby to extort money or
^**^'^''*^~-

any pecuniary advantage whatever, or Avith intent to compel the person
so threatened to do any act against his Avill, shall be punished by impris-
onment in the state prison not exceeding fifteen years, or in the house of
correction not exceeding ten years, or by fine not exceeding five thou-
sand dollars, or by such imprisonment and fine.

Sect. 29. Whoever wilfully or falsely accuses another person of a raise aoeusa-

crime or offence, Avith intent that the party so accused shall be held to tio» with interit
'

,
- i •'

-, ,
tliat ])arty shall

answer any process, or be an-ested on any process under the act ol be held as fugi-

congress passed September eighteenth, A. D. eighteen hundred and fifty, wLn made by
entitled, "An Act to amend the act respecting fugitives from justice, and public officer,

l)ersons escaping fi-om the service of their masters," shall be punished by uSs, 116.

fine of not less than one thousand, nor exceeding three thousand, dol-
lars, and by imprisonment in the jail or house of correction not less than
one year nor exceeding five years. A sherift; constable, or other public
officer, who makes such false or Avilful accusation, with Buch intent, shall,

67 100
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Kidnapping-,
&3., or selling
for slave, &c.
1!. S. rZi), § 20.

12 Met. 5t), 78.

where to be
prosecuted.
It. S. 125, § 21.

Poisoning food,
medicines,
springs, &c.
li. S. 125, §22.

Assaults not be-
fore mentioned,
how piuiislied.

U.S. 125, §23.

Loss of life by-

negligence, &c.
of carriers.

1840, SO.

11 Cush. 512.

5 Gray, 473.

Negligence,
&c., of persons
having care of
public convey-
ances.
1853, 418.

Drivers of stage
coaches, &c.,
leaving horses
without charge,
&c.
K. S. 51,§4.

in addition to the above-named penalty, be forever disqualified from
holding any office under the laws or constitution of this state.

Sect. 30. Whoever, without lawful authority, forcibly or secretly

confines or imprisons another person within this state against his will,

or forcibly carries or sends such person out of this state, or forcibly seizes

and confines, or inveigles, or kidnaps, another person, with intent either

to cause him to be secretly confined or imprisoned in this state against

his will, or to cause him to be sent out of this state against his will, or

to be sold as a slave, or in any way held to service against his will ; and
whoever sells, or in any manner transfers, for any term, the service or

labor of a negro, mulatto, or other person of color, who has been unlaw-

fully seized, taken, inveigled, or kidnapped, fi-om this state, to any other

state, place, or country; shall be punished by imprisonment in the state

prison not exceeding ten years, or by fine not exceeding one thousand

dollars and imprisonment in the jail not exceeding two years.

Sect. 31. Every offence mentioned in the preceding section may be
tried either in the county in which it is committed, or in any county in

or to which the person so seized, taken, inveigled, kidnapped, or sold, or

whose services are so sold or transferred, is taken, confined, held, carried,

or brought ; and upon the trial of any such oftence, the consent thereto

of the person so taken, inveigled, kidnapped, or confined, shall not be a

defence, unless it is made satisfactorily to appear to the jury that such

consent was not obtained by fraud, nor extorted by duress or threats.

Sect. 32. Whoever mingles any poison with food, drink, or medi-

cine, with intent to kill or injure another person, or wilfully poisons any
spring, well, or reservoir of water, with such intent, shall be punished by
imprisonment in the state prison for life, or any term of years.

Sect. 33. Whoever assaults another with intent to commit burglary,

robbery, rape, manslaughter, niilyhem, or any felony, the punishment of

which assault is not herein before prescribed, shall be punislied by im-

prisonment in the state prison not exceeding ten years, or by fine not

exceeding one thousand dollars and imprisonment in the jail not exceed-

ing three years.

Sect. 34. If the life of any person, being a passenger, is lost by reason

of the negligence or carelessness of the proprietor or proprietors of any
steamboat, stage coach, or of common carriers of passengers, or by the

unfitness or gross negligence or carelessness of their servants or agents,

such proj^rietor or proprietors, and common carriers, shall be punished

by fine not exceeding five thousand, nor less than five hundred, dollars,

to be recovei'ed by indictment, and paid to the executor or adminis-

trator, for the use of the widow and children of the deceased in equal

moieties ; but if there are no children, to the use of the widow, and if

no widow, to the use of the next of kin.

Sect. 35. Whoever, having management or control of or over any
steamboat or other public conveyance used for the common carriage of

persons, is guilty of gross carelessness or neglect in, or in relation to,

the conduct, management, or control, of such steamboat or other public

conveyance, while being so used for the common can-iaj^e of persons,

shall be punished by fine not exceeding five thousand dollars, or by
imprisonment in the jail not exceeding three years.

Sect. 36. If a driver of a stage coach or other vehicle, for the con-

veyance of passengers for hire, when a passenger is within or upon such

coach or vehicle, leaves the horses thereof without some suitable person

to take the charge and guidance of them, or without fastening them in a

safe and prudent manner, he may be punished by imprisonment in the

jail not exceeding two months, or by fine not exceeding fifty dollars.



Chap. 161.] OFFENCES AGAINST PROPERTY. 795

CHAPTER 161.

OF OFFENCES AGAINST PROPERTY.

Section
1. Burning dwelling-house, &c.

2. Burning in night meeting-house, &c., of
value of $1000 ; barn, &c., within curtilage,

&c.

3. same in daytime.

4. buildings of less value than $1000, &c., or

bridge, ship, &c.

5. wood, fences, corn, grain, trees, soil, &c.

6. Wife liable for burning property of hus-

band.

7. Burning property insured to injure the

insurers.

8. Cutting, &c., bell rope, engine, &c., within

twenty-four hours of fire.

9. same at time of fire, or preventing alarm
or extinguishing of fire.

10. Burglary, being armed, or making an as-

sault.

11. not being armed, &c.

12. Breaking in night building or ship, with
Intent, &c.

13. Entering in night without breaking, or

breaking and entering in daytime, &c.

14. Entering dwelling-house in night, or break-

ing, &c., without putting in fear.

15. Stealing in a building, ship, &c.

16. in a building on fire, or at a fire.

17. Larceny from the person.

18. Larceny of property exceeding m value

$100. Not exceeding $100.

19. Larceny, or destruction, &c., of will, &c.

20. Allegation of value, &c., not required.

21. Stealing property of value of $5.

22. Second conviction, or conviction at same
term of three larcenies.

23. Larceny of paper designed for bank bills,

&c., with intent to pass, &c.

24. Printers, &c., retaining such paper, &c.,

with intent to pass, &c.

25. Larceny of things annexed to the realty.

26. Accessory to such larceny.

27. Jurisdiction in cases of such larceny.

28. Such larceny may be from one or more
tenants. Of property of person deceased.

From person unknown.
29. by whom it cannot be committed.

30. Larceny of beasts and birds.

31. Officer making arrest for robbery or lar-

ceny to secure, &c., goods stolen.

32. Allowance to prosecutor and oflScer, on con-

viction.

33. when prisoners forfeit recognizances, or

escape.

34. Making, holding, using, &c., burglarious
instruments.

35. Embezzlement of property the subject of
larceny.

36. by persons in state treasury.

37. by town, city, or county officers.

38. by agents, clerks, &c.

.39. by officers, &c., of banks.
40. Taking by accomplice deemed taking by

officers, &c.

41. Embezzlement, &c., by carriers and others.

42. Indictment and evidence. What will not
be a variance.

43. Buying, receiving, &c., stolen goods.
44. Effect of restitution of stolen property

bought, &c.

45. Receiver of stolen goods tried before thief

is convicted.

Section
46. Buying, &c., of embezzled goods, &c.
47. Second conviction and several offences.

Common receiver.

48. Unlawful taking of animals, &e., but not
witli intent to steal, &c.

49. Issuing, &c., certificates of stock, bonds,
&c., beyond amount authorized.

50. Fraudulently issuing or transferring cer-

tificates of stock, &c.
51. Making false entries, &c.,in books of a cor-

poration.

52. Books of corporation evidence.

53. Falsely personating another, &c.
54. Obtaining property by false pretences or

tokens.

55. Forging, &c., private labels, trade marks,
&c.

66. Selling wares having forged stamps, &c.
57. Obtaining property by tricks at cards, &c.
58. Gross frauds, &c., at common law.

59. Conveying land encumbered, without no-
tice of the encumbrance.

CO. Selling land attached, without notice.

61. Concealing mortgaged personal property,

&c.

62. Mortgagor selling without consent ofmort-
gagee.

63. Hirer, &c., of personal property, selling

without consent.

64. Sale, &c., of collateral security before debt
due, &c.

65. Consignee, &c., fraudulently depositing or
pledging property, &c.

66. Maliciously destroying, &c., monuments,
milestones, guideboards ; extinguishing
lamps, &c.

67. Wilful injury, &c., to school-house, church,

&c., or the furniture, &c., and appurte-
nances thereof.

CS. to house, &c., by exploding gunpowder,
&c.

69. Throwing explosive substances into dwell-

ings, &c.

70. oil of vitriol, coal tar, &c.
71. Raising water so as to injure mill. Proviso.

72. MaUeious injury to dams, reservoirs, ca-

nals, &c.

73. Wilful injury, &c., to ice where taken as
merchandise.

74. to bridges, turnpike gates, &c.

75. Passing, &c., toll-bridges, without paying.
76. Wilfully destroying vessels to defraud the

owner or insurer.

77. Fitting out vessels with intent to destroy

them, &c.

78. Making false invoices, &c., of cargo, to de-

fraud insurer.

79. Making or procuring false protest, &c.

80. Malicious killing, maiming, or poisoning,

cattle.

81. Wilful trespasses by cutting timber, wood,
grain, &c.

82. Destroying fruit and ornamental trees, &c.,

injuring houses, fences, &c.

83. Destroying trees, &c., or stealing, &c., in

gardens, &c.

84. Wilful trespasses by entering gardens, or-

chards, &c., with intent, &c. How, when
done on the Lord's day, or secretly.

85. Otlior malicious injuries to personal prop-
perty.
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Section
86. Persons wilfully injuring trees or commit-

ting' mischief on Lord's clay may be arrest-

ed, &c., and detained without warrant, not

over twenty-four hours.

87. Killing pigeons on, or frightening from,

beds.

88. Injury, or removal, &c., of property of Hu-
mane Society.

Section
Sy. Setting fire to coal-pits, on woodland in

New Bedford, &c., between March and
October.

90. Burning brushwood, &c., on such wood-
land.

91. Penalties for such burning, how recovered,
and to whose use.

Burning dwell-
ing house, &c.
R. S. r26,§§l,2.
1852, 259, § 3.

3 Cush. 525.

10 Cush. 478.

See Ch. 170, § 54.

Burning in
night, meeting-
house, &c., of
value of $1000;
barn, &c., with-
in curtilage, &c.
K. S. 120, §3.
10 Cush. 480.

same in day-
time.
K. S. 126, § 4.

buildings of
less value than
$1000, &c., or
bridge, ship,
&c.
K. S. 126, § 5.

1 Met. 258.

1 Gray, 495.

wood, fences,

corn, gniiu,
trees, soil, itc.

R. S. 126, § 0.

Wife liable for
burning proper-
ty of husband.
K. S. 126, § 7.

Burning prop-
erty insured, to
injure the iusur-

K. S. 126, § 8.

Cutting, &c.,
bell rope, en-
gine, &c., with-
in twenty-four
hours of fire.

1855, 446, § 1.

same, at time
of fire, or pre-
venting alarm
or extinguish-
ing fire.

1855, 440, § 2.

Section 1. Whoever wilfully and maliciously burns the dwelling-

house of another, or any building adjoining such dwelhng-house, or

wilfully and maliciously sets fire to anj^ building by the burning whereof
such dwelling-house is burnt, shall be punished by imprisonment in the
state prison for life.

Sect. 2. Whoever wilfully and maliciously burns in the night time
a meeting-house, church, court house, town house, college, academy,
jail, or other building erected for public use, or a banking-house, ware-
house, store, manufactory, or mill, of another, (being, Avith the property
therein contained, of the value of one thousand dollars,) or a barn,

stable, shop, or office, of another, within the curtilage of a dwelling-

house, or any other building, by the burning whereof any building men-
tioned in this section is burnt in the night time, shall be jjunished by
imprisonment in the state prison for life.

Sect. 3. Whoever wilfully and maliciously burns in the daytime
any building mentioned in the preceding section, the punishment for

which if burnt in the night time would be imprisonment in the state

prison for life, shall be punished by imprisonment in the state prison not
exceeding ten years.

Sect. 4. Whoever wilfully and maliciously burns a banking-house,
warehouse, store, manufactory, mill, barn, stable, shop, office, outhouse,

or other building whatsoever, of another, other than is mentioned in

section two, or a bridge, lock, dam, or flume, or a ship or vessel, of an-

other, shall be punished by imprisonment in the state prison not exceed-
ing ten years.

Sect. 5. Whoever wilfully and maliciously burns or otherwise de-

stroys, or injures, a pile or parcel of wood, boards, timber, or other lum-
ber, or any fence, bars, or gate, or a stack of grain, hay, or other vege-
table product, or any vegetable product severed from the soil and not
stacked, or any standing trees, grain, grass, or other standing product of
the soil, or the soil itself, of another, shall be punished by imprisonment
in the state prison not exceeding five years, or by fine not exceeding five

hundred dollars and imprisonment in the jail not exceeding one year.

Sect. 6. The preceding sections severally extend to a married
woman who commits either of the offences therein described, though the

property burnt or set fire to belongs partly or wholly to her husband.
Sect. 7. Whoever wilfully burns a building or any goods, wares,

merchandise, or other chattels, which are at the time insured against

loss or damage by fire, with intent to injure the insurer, whether such
person is the owner of the property burnt or not, shall be punished by
imprisonment in the state prison not exceeding twenty years.

Sect. 8. Whoever, within twenty-four hours prior to the burning
of a building or other property, wilfully and maliciously cuts or removes
any bell rope in the vicinity of such building or property, or cuts, in-

jures, or destroys, any engine, or hose, or other apparatus belonging to

an engine, in said vicinity, shall be deemed guilty of the burning as

accessory before the fact, and be punished accordingly.

Sect. 9. Whoever, during the burning of a building or other prop-

erty, wilfully and maliciously cuts or removes any bell rope in the

vicinity of such building or property, or otherwise preA^ents an alarm
being given; or cuts, injures, or destroys, an engine, or hose, or other
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apparatus belonging to any engine, in said vicinity, or otherwise wilfully

and maliciously prevents or obstructs the extinguishing of any fire

;

shall be deemed guilty of the burning as accessory after the fact, and
be punished by imprisonment in the state prison not exceeding seven
years, or in the jail not exceeding three years, or by fine not exceeding
one thousand dollars.

Sect. 10. Whoever breaks and enters a dwelling-house in the night Burglary, being

time, with intent to commit the crime of murder, rape, robbery, larceny, fn^an'assauit

or other felonv, or after havinsf entered with such intent, breaks such R. s. 120, §9.
. .. • T 1830 V''7

dwelling-house in the night time, any person being then lawfully there- 4 Met.liss.

in, and the offender being armed w^ith a dangerous weapon at the time 6 Met. 068.

of such breaking or entry, or so arming himself in such house, or mak-
ing an actual assault on any person being lawfully therein, shall be j)un-

ished by imprisonment in the state prison for life.

Sect. 11. Whoever breaks and enters a dwelling-house in the night not being

time with such intent; or having entered with such intent, breaks such
R'^'^'i..t''s 10

dwelling-house in the night time, (the offender not being armed, nor i Met. ssr.

aiTuing himself in such house with a dangerous weapon, nor making an ^ '
*^'

assault upon any person then being lawfully therein,) shall be punished
by imprisonment in the state prison not exceeding twenty years.

Sect. 12. Whoever breaks and enters in the night time, a building. Breaking in

ship, or vessel, with intent to commit the crime of murder, rape, rob- or^ship^with*"'

bery, larceny, or any other felony, shall be punished by imprisonment intent, &c.

in the state prison not exceeding twenty years. i85i,'i5d['§ 1.

'

3 Met. 316. C Met. 238. 12 Met. 240. 6 Gush. 181. 20 Pick. 363.

Sect. 1.3. Whoever enters in the night time without breaking, or Entering in

breaks and enters in the day time, a building, ship, or vessel, with intent brfakin^o-^,^or'^*

to commit the crime of murder, rape, robbery, larceny, or any other breaking, &c.,

felony, the owner or any other person lawfully therein being put in r. s7i2M 12.

*''

fear, shall be punished by imprisonment in the state prison not exceed- ^^^^' ^^^' § ^

ing ten years.

Sect. 14. Whoever enters a dwelling-house in the night time, with- Entering dwell-

out breaking, or breaks and enters in the day time any building, ship,
Jfilhi^'or^break-

or vessel, with intent to commit the crime of murder, rape, robbery, ing, &c., with-

larceny, or any other felony, (no person lawfully therein being put in fv>arf"
*^°° '"

fear,) shall be punished by imprisonment in the state prison not exceed-
J^f"i|,^|.P'

ing five years, or by fine not exceeding five hundred dollars, and impris-

onment in the jail not exceeding two years.

Sect. 15. Whoever steals in a building, ship, or vessel, shall be pun- stealing in

ished by imprisonment in the state prison not exceeding five years, or ^"'^^''^^' ^^^^'

by fine not exceeding five hundred dollars, or by imprisonment in the R- s. 126, § 14.

jail not exceeding two years. issijise, §4.
6 Cush. 182. 3 Gray, 450. See Ch. 116, § 14. Ch. 120, §44. 2 Cu'sh. 583.

Sect. 16. Whoever steals in a building that is on fire, or steals any at a fire,

property removed in consequence of an alarm caused by fire, shall be
fee^ch~ii6 U4

punished by imprisonment in the state prison not exceeding five years, Ch. 120, § 41.

or by fine not exceeding five hundred dollars and imprisonment in the

jail not exceeding two years.

Sect. 17. Whoever commits larceny by stealing from the person of Larceny from

another shall be punished by imprisonment in the state prison not ex- r. s. 120, ^'i6.

ceeding five years, or in the jail not exceeding two years.
cif ?'^o,V4i^

^*'

Sect. 18. Whoever commits larceny, by stealing, of the property of of property

another, any money, goods, or chattels, or any bank note, bond, promis- exceeding $100

sory note, bill of exchange, or other bill, order, or certificate, or any r. s. 126, § 17.

book of accounts for or concerning money or goods due, or to become
^ji^t^tto^^

^' ''

due, or to be delivered, or any deed or writing containing a conveyance '.)Mct. 2-3.

of land or any other valuable contract in force, or any receipt, release, see Ch! m,'§ 14.

or defeasance, or any wi-it, process, or public record, if the property ch. 120, §41.

stolen exceeds the value of one hundred dollars, shall be punished by
67*
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Larceny of
property not
exceediug $100
in value.

Larceny, de-
struction, &c.,
of wills, &c.

Allegation of
value not re-
quired.
See Ch. 92, § 17.

Larceny of
property of
value of $5.

K. S. H3,§§5,6.
1837, 217.

1851, 340.

Second convic-
tion, or convic-
tion at same
term of three
larcenies.
K. S 129, § 19.

22 Pick. 1.

3 Met. 458.

4 Met. 361, 3f>4.

11 Met. 575, 581.

12 Met. 240.

Larceny of pa-
per designed for
bank bills, <te.,

witli intent to
pass, &c.
1858, 07, § 1.

Printers, &c.,
retaining such
paper, &c., with
intent to pass,
&c.
1858, 67, § 2.

Larceny of
things annexed
to the realtv.

1851, 151, § i.

Accessory to
such larceny.

1851, 151, § 2.

imprisonment in the state prison not exceeding five years, or by fine

not exceeding six hundred dollars and imprisonment in the jail not
exceeding two years ; or if the property stolen does not exceed the
value of one hundred dollars, shall be punished by imprisonment in

the state prison or jail not exceeding one year, or by fine not exceeding
three hundred dollars.

Sect. 19. Whoever steals, or for any fraudulent purpose, destroys or
conceals any will, codicil, or other testamentary instrument, shall, upon
conviction thereof, be j^unished by imprisonment in the house of correc-

tion not exceeding two years, or in the state prison not exceeding five

years.

Sect. 20. In an indictment for an offence under the preceding sec-

tion, no allegation of value or ownership need be made ; and in the
trial of such an indictment, no disclosure made by any person under
section seventeen of chapter ninety-two shall be used in evidence
against him.

Sect. 21. Whoever, upon a complaint before a justice of the peace
or police court, is convicted of stealing money or goods, not exceeding
the value of five dollars, may be committed to the house of correction

or to the house of industry or workhouse within the city or town where
the offence was committed, for a term not exceeding six months ; or he
may instead thereof be sentenced to pay a fine not exceeding twenty
dollars, either with or without a condition, that if the same with the
costs of prosecution is not paid within a time specified, he shall be so
committed for a term designated in the sentence.

Sect. 22. Whoever, having been convicted, upon indictment, either

of the crime of larceny or of being accessory to the crime of larceny
before the fact, afterwards commits the crime of larceny, or is acces-

sory thereto before the flict, and is convicted thereof upon indictment

;

and whoever is convicted at the same term of the court, either as ]>rin-

cipal or accessory before the fact, of three distinct larcenies ; shall be
deemed a common and notorious thief, and be punished by imprison-
ment in the state prison not exceeding twenty years, or in the jail not
exceeding three years.

Sect. 23. Whoever commits the crime of larceny by stealing any
printed piece of paper or blank designed for issue by any incoi-porated

bank or banking company in the United States, as a bank bill, certifi-

cate, or promissory note, or printed by means of any engraved plate

designed for printing such pieces of paper or blanks, with intent either

to utter or pass the same, or to cause or allow the same to be uttered or
passed as true, either with or without alteration or addition, and thereby
to injure or defraud any person, shall be punished by imj^risoumeut in

the state prison for Hfe, or any term of years.

Sect. 24. Whoever, ha\dng been employed to print, or having
assisted in printing, any such printed piece of paper or blank, or having
been intrusted with the care or custody thereof, retains the same in his

possession without the knowledge and consent of the corporation for

which the same was j^nnted, with the intent either to utter or pass it,

or to cause or allow it to be uttered or passed, as true, either with or

without alteration or addition, and thereby to injure or defraud any
person, shall be punished by imprisonment in the state prison for life, or

any term of years.

Sect. 25. Whoever by a trespass, with intent to steal, takes and
carries away any thing which is parcel of the realty or annexed thereto,

the property of another of some value, against his will, shall be guilty

of such simple or aggravated larceny as he would be guilty of if such
property were personal property.

Sect. 26. Any person may become an accessory to such larceny

before or after the fact, or a receiver of the property stolen, in like man-
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ner as if the proiDerty stolen were personal, and shall be punished
accordingly.

Sect. 27. The same courts and justices shall have jurisdiction of jurisdiction.

offences under the preceding section, as would have jurisdiction if the seeCh^Vif;|u4.
property stolen were personal property. cii. 126, §41.

Sect. 28. The stealing of such real property may be a larceny from Such larceny

one or more tenants, sole, joint, or in common, in fee, for life, or years, "nYor'inore^

at will or sufferance, mortgagors or mortgagees, in possession of the tenants.

same, or who may have an action of tort against the offender for trespass 1852^312! "

upon the ])roperty, but not from one having only the use or custody
thereof The larceny may be from a wife in possession, where she is

authorized by law to hold such property as if sole, otherwise her occu-

pation may be the possession of the husband. Where such projierty of property of

which was of a person deceased is stolen, it may be a larceny from any p^''®''" deeeas-

one or more heirs, devisees, reversionei's, remainder-men, or others,

having a right upon such decease to take possession but not having
entered as it would be after entry. The larceny may be from a person from person,

unknown, when it would be such if the property stolen were personal,
"•^^'^o^^n-

Sect. 29. Such larceny cannot be committed by one against whom by whom it

no action of tort could be maintained for acts like those constituting ^™^°^ ^^ '^°'^'

the larceny, but maybe committed by those having only the use or 1801,151, §5.

custody.
_

'^^~' ^^~-

Sec:t. .30. Whoever, without the consent of the owner and with a Larceny of

felonious intent, takes any beast or bird ordinarily kept in a state of con- ]]™|g*
^'^^

finement and not the subject of larceny at common law, shall be deemed i8oo,'303.

guilty of larceny.

Sect. 31. The officer who arrests a person charged as princii3al or officer making

accessory in any robbery or larceny, shall secure the property alleged to &cf^^ools'^"'*''

be stolen, annex a schedule thereof to his return, and be answerable for stolen.

the same; and upon conviction of the offender, the stolen property shall 2iPick~ 156?
'

be restored to the owner.
Sect. 32. Upon a conviction of burglaiy, robbery, or larceny, the Allowance to

court may order a meet recompense to the prosecutor, and also to the oJnreToifcoii-'^

officer who has secured and kept the stolen property, not exceeding their vietion.

actual expenses with a reasonable allowance for their time and trouble ;
• • ~ '

s
•

which shall be paid by the county treasurer, and charged by him to the

commonwealth.
Sect. 33. When a person arrested upon a charge of burglary, rob- -when prison-

bery, or larceny, forfeits his recognizance, or escapes from the custody of c" n^zauce^s%r

the law after being committed to jail for trial, the court before whom the escape.

case would have been tried shall have the same authority to order a '

recom]:)ense and allowance to the prosecutor, and to the officer who has
secured and kept the property, as provided in the preceding section.

Sect. 34. Whoever makes or mends, or begins to make or mend, or Making, hold-

knowingly has in his possession, any engine, machine, tool, or implement, b},^'oiaJknis**'''

adapted and designed for cutting through, forcing, or breaking open, any inst'Juments.

building, room, vault, safe, or other depository, in order to steal there- °
'

from money or other property, or to commit any other crime, knowing
the same to be adapted and designed for the purpose aforesaid, with in-

tent to use or employ or allow the same to be used or employed for such
purpose, shall be punished by imprisonment in the state prison not
exceeding ten years, or by fine not exceeding one thousand dollars and
imprisonment in the jail not exceeding three years.

Sect. 35. Whoever embezzles, or fraudulently converts to his OAvn Embezzlement

use, or secretes with intent to embezzle or fraudulently convert to his subject of^Lu^^'^

own use, money, goods, or property, delivered to him, which may be the ceny.

subject of larceny, or any part thereof, shall be deemed guilty of simple
^''^"-^^•

larceny.

Sect. 36. If a clerk, or other person employed in the treasury of this state treasury.
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R. S. 13, § 23.

R. S. 120, § 28.

Embezzlement
by town, city,

or county offi-

cers.

1855, 487.

by agents,
clerks, &c.
R. S. 12(1, § 29.

2 Met. 343.

11 Met. f)4.

1 Gray, 461.

by officers,

&c., of banks.
184(), 171, § 1.

8 Met. 247.

Taking' by ac-

complice deem-
ed taking by of-

ficer, &c.
1846,171, §3.

Embezzlement,
&c., by carriers
and others.
R. S. 126, § 30.

9 Met. 14 i, 142.

3 Gray, 461.

6 Gray, 15.

Indictment and
evide.ice.

Wliat will not
be a variance.
R. S. 133, § 10.

1845, 215.

1846, 171, §2.
8 Met. 247.

commonwealth, commits any fi-avid or embezzlement therein, he shall he
punished by fine not exceeding two thousand dollars, or by imprisonment
in the state prison for life, or such term of years as the court shall order.

Sect. 37. If a town, city, or county officer, embezzles or fraudulently

converts to his own use, or fraudulently takes or secretes with intent so

to do, any effects or property belonging to or in possession of said town,
city, or county, he shall be deemed guilty of larceny, and be punished
by imprisonment in the state prison not exceeding ten years, or by fine

not exceeding one thousand dollars and imprisonment in the jail not ex-

ceeding two years.

Sect. 38. If an officer, agent, clerk, or servant, of any incorporated

company, or if a clerk, agent, or servant, of any private person, or co-

partnership, except apprentices and other persons under the age of six-

teen years, embezzles, or fraudulently converts to his own nse, or takes,

or secretes, with intent so to do, without consent of his employer or

master, any property of another, which has come to his possession or is

under his care by virtue of such employment, he shall be deemed gu.ilty

of simple larceny.

Sect. 39. If an officer of an incorj^orated bank, or any person in the

employment of such bank, fi-audulently converts to his own use, or

fraudulently takes and secretes with intent so to do, any bullion, money,
note, bill, or other security for money, belonging to and in possession of

such bank, or belonging to any person and deposited therein, he shall,

whether intrusted with the custody thereof or not, be deemed guilty of

larceny in said bank, and be punished by imprisonment in the state

jirison not exceeding ten years, or by fine not exceeding one thousand
dollars and imprisonment in the jail not exceeding two years.

Sect. 40. In prosecutions for such offences, the fi*audulent taking or

receiving by any person or persons of any bullion, money, note, bill, or

other security for money, belonging to such bank, by reason of an unlaw-

ful confederacy or agreement of him or them with an officer of said

bank, or any person in the employment thereof, with intent to defraud

the same, shall be deemed to be a fraudulent taking by such officer or

person in the employment of the bank, to his own use, within the mean-
ing of the preceding section ; and it shall not be necessary on the trial

to identify the particular bullion, money, note, bill, or security for money,
so taken or received.

Sect. 41. If a carrier or other person to whom any property which
may be the subject of larceny has been delivered to be carried for hire,

or if any other person intrusted with such property, embezzles, or fraud-

ulently converts to his own use, or secretes with intent so to do, any such

property, either in the mass as the same was delivered, or otherwise, and
before delivery thereof at the place at wliich, or to the person to whom,
it was to be delivered, he shall be deemed to be guilty of simple larceny.

Sect. 42. In prosecutions for the offence of embezzling, fraudulently

converting to one's own use, or fraudulently taking and secreting with

intent so to embezzle or convert, the bullion, money, notes, bank notes,

checks, drafts, bills of exchange, obligations, or other securities for money,
of any person, bank, incorporated company, or copartnership, by a

cashier, or other officer, clerk, agent, or servant, of such person, bank,

incorporated company, or copartnership, it shall be sufficient to allege

generally in the indictment an embezzlement, fraudulent conversion,

or taking with such intent, of money to a certain amount, without

specifying any particulars of such embezzlement; and on the trial

evidence may be given of any such embezzlement, fraudulent con-

version, or taking with such intent, committed within six months next

after the time stated in the indictment; and it shall be sufficient to

maintain the charge in the indictment, and shall not be deemed a vari-

ance, if it is proved, that any bullion, money, notes, bank note, check,
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draft, bill of exchange, or other security for money, of such person,
bank, incor])ornted company, or copartnership, of whatever amount, was
fraudulently embezzled, converted, or taken with such intent, by such
cashier, or other oiiicer, clerk, agent, or servant, within said jjeriod of six

months.
Sect. 43. Whoever buys, receives, or aids in the concealment of. Buying, receiv-

stolen money, goods, or property, knowing the same to have been stolen, "of;,!!"''
^*°'™

shall be punished by imprisonment in the state prison not exceeding five ^- s. i2r.,§20.

years, or by line not exceeding five hundred dollars and imprisonment 5 cush.^tl?.

iu the jail not exceeding two years. SooCh. i]r>,§H.

Sect. 41. Upon a first conviction under the preceding section, and Effict of resti-

when the act of stealing the property was a simple larceny, if the jnirty "''"» of stolen

convicted of buying, receiving, or aiding in the concealing of, such stolen bouyht7&c.

property, makes satisfaction to the party injured, to the full value of the ^^- «-i~''. §21.

property stolen and not restored, he shall not be imprisoned in the state

prison.

Sect. 45. In prosecutions for the offence of buying, receiving, or Ropchorof

aiding in the concealment of, stolen property known to have been stolen, tnVd"bllb*re^

it shall not be necessary to aver, nor on the trial thereof to prove, that thief is couvict-

the person who stole the property has been convicted. k.'s. 126, §24.

Sect. 46. Whoever buys, receives, or aids in the concealment of, any Buying, &c., of
embezzled property, knowing the same to have been embezzled, shall be

o™(ll^s^&'^
punished by imprisonment in the state prison not exceeding five years, is53,*i84,*§i.

or by fine not exceeding five hundred dollars, or by imprisonment in

the jail not exceeding two years.

Sect. 47. Whoever is convicted of buying, receiving, or aiding in the Second convie-

concealment of, stolen or embezzled property, knowing'the same "to have o'ir"nces.

^*^^^'^'*^

been stolen or embezzled, having been before convicted of the like offence, Common re-

and whoever is convicted at the same term of the court of three 'or more 1853^184) §2.

distinct acts of buying, receiving, or aiding in the concealment of, money,
goods, or property stolen or embezzled as aforesaid, shall be deemed and
adjudged to be a common receiver of stolen or embezzled goods, and
shall be punished by imprisonment in the state prison not exceeding ten
years.

Sect. 48. Whoever wilfully, mischievously, and without right, takes Unlawful tak-

er uses any boat or vehicle, or takes, drives, rides, or uses, any horse, ass,
^J'' °but"not'^^'

mule, ox, or any draught animal, the property of another, without the witii intent to

consent of the owner or other person having the legal custody, care, or i856!'3f,°§ 1.

control, of the same, shall be punished by fine not exceeding three hun- SeeCh.'i20,§43.

dred dollars, or by imprisonment in the house of correction for a term
not exceeding six months : provided, that nothing in this section shall

be so construed as to apply to any case where the taking of the property
of another is with the intent to steal the same, or, when it is taken under
a claim of right, or with the presumed consent of the owner or other
person having the legal control, care, or custody, of the same.

Sect. 49. An officer, agent, clerk, or servant, of a corporation, or any issuing-, &c.,

other person, who issues, or signs with intent to issue, any certificate of stock ^bouds^
stock in a corporation, or who issues, signs, or indorses, with intent to &c., beyond'

issue, any bond, note, bill, or other obligation or security, in the name ^iTriz^^d*""

of such corporation, beyond the amount authorized by law, or limited
J^"'

'23, § 1.

by the legal votes of such corporation or its proper officers, or nego- '

tiates, transfers, or disposes of, such certificate, with intent to defraud,
shall be punished by imprisonment in the state prison not exceeding ten
years, or in the house of correction not exceeding one year.

Sect. 50. An officer, agent, clerk, or servant, of a corporation, or any Fraudulently

other person, who fraudulently issues or transfers a certificate of the trwlrdn-^
stock of a cori)oration, to any person not entitled thereto, or fraiidu- mtifieates of

lently signs such certificate, in blank or otherwise, with the intent that !l^of^^§2.
it shall be so issued or transferred, by himself or any other person, shall

101
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Making false

entries, &c., in

books of corpo-
ration.

Books of corpo-
ration evidence.
1856, 123, § 4.

Falsely person-
ating another,
&c.
K. S. 126, § 31.

Obtaining prop-
erty by false

pretences or
tokens.
R. S. 126, § 32.

1854, 12, § 1.-

1 Mass. 137.

6 Mass. 72.

4 Pick. 177.

21 Pick. 5 5.

10 Met. 521.

12 Met. 416.

See Ch. 116, §14.
Ch.l20,§41.

Forging, &c.,
private labels,

trade marks,
&c.
1850, 90, § 1.

Selling wares
having forged
stamps, &c.
1860, 90, § 2.

Obtaining prop-
erty by tricks

at cards, &c.
1855, 135, § 1.

See Ch. 116, §14.
Ch.l20,§41.

Gross frauds,
&c., at common
law.
R. S. 126, § 33.

Conveying laud
encumbered
without notice.

1855, 177, § 2.

Selling land at-

be punished by imprisonment in the state prison not exceeding ten

years, or in the house of correction not exceeding one year.

Sect. 51. An officer, agent, clerk, or servant, of a corporation, who
makes a fiilse entry in the books thereof, with intent to defraud, and
any person whose duty it is to make in such books a record or entry of

the transfer of stock, or of the issuing or cancelHng of certificates there-

of, or of the amount of stock issued by such corporation, who omits to

make a true record or entry thereof, with intent to defraud, shall be

punished by imprisonment in the state prison not exceeding ten years,

or in the house of correction not exceeding one year.

Sect. 52. On the trial of any person for an offence under the three

preceding sections, the books of any corporation to which such person

had access or the right of access, shall be admissible in evidence.

Sect. 53. Whoever falsely personates or represents another, and in

such assumed character receives any property intended to be delivered

to tlie party so personated, with intent to convert the same to his own
use, shall be deemed to have committed simple larceny.

Sect. 54. Whoever designedly, by a false pretence, or by a privy or

false token, and with intent to defraud, obtains from another person

any property, or obtains, with such intent, the signature of any person

to a written instrument, the false making whereof would be punishable

as forgery, shall be punished by imprisonment in the state prison not

exceeding ten years, or by fine not exceeding five hundred dollars and

imprisonment in the jail not more than two years; but the provisions

of this section shall not apply to any purchase of property by means of

a false pretence relating to the purchaser's means or ability to pay, when
by the terms of the purchase, payment for the same is not to be made
upon or before the delivery of the property purchased, unless such pre-

tence is made in writing, and signed by the j)arty to be charged.

Sect. 55. Whoever knowingly and wilfully forges or counterfeits,

or causes or procures to be forged or counterfeited, upon any goods,

wares, or merchandise, the private labels, stamps, or trade marks, of any

mechanic or manufacturer, with intent to defraud the purchasers or

manufacturers of any goods, wares, or merchandise, whatever, shall be

punished by imprisonment not exceeding six months, or by fine not

exceeding five hundred dollars.

Sect. 56. Whoever vends any goods, wares, or merchandise, having

thereon a forged or counterfeited stamp, label, or trade mark, of any

mechanic or manufacturer, knowing the same to be forged or counter-

feited, without disclosing the fact to the ])urchaser, shall be punished

by imprisonment not exceeding six months, or by fine not exceeding

fifty dollars.

Sect. 57. Whoever by the game of three-card monte, so called, or

any other game, device, sleight of hand, pretensions to fortune telling,

trick, or other means whatever, by the use of cards, or other implements

or instruments, fraudulently obtains from another person property of any

description, shall be punished as in case of larceny of property of like

value.

Sect. 58. Whoever is convicted of any gross fraud or cheat at com-

mon law shall be punished by imprisonment in the state prison not

exceeding ten years, or in the jail not exceeding two years, or by fine

not exceeding four hundred dollars. <

Sect. 59. Whoever conveys any real estate, knowing that any encum-

brance exists thereon, without, before the consideration is paid, informing

the grantee or grantees of the existence and nature of such an encum-

brance, so far as he has knowledge thereof, shall be punished by impris-

onment in the jail not exceeding one year, or by fine not exceeding one

thousand dollars.

Sect. 60. Whoever, knowing that his land is attached on mesne
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process, with intent to defraud sells and conveys it without giving notice taciipii without

of the attachment to the person to whom he sells and conveys it, shall lil's^iao, § 34.

be ])unished by imprisonment in the state prison not exceeding three

years, or in the jail not exceeding one year.

Sect. 61. Whoever, with a fraudulent intent to place mortgaged per- concoaiino-

sonal property beyond the control of the mortgagee, removes or conceals,
T/e'i-stmii prop-

er aids or abets in removing or concealing, the same, and any mortgagor of erty, &c.

such property who assents to such removal or concealment, shall be pun-
^**^'-^'~^^-

ished by fine not exceeding one thousand dollars or by imprisonment in

the jail not exceeding one year.

Sect. 62. If a mortgagor of personal property sells or conveys the Mortfragor sell- )[Ula. 2P^
same or any part thereof, without the written consent of the mortgagee, colsent'o"*

and Avithout informing the person to whom he sells or convevs, that the moitg^agee.

same is mortgaged, he shall be punished by fine not exceeding one hun- '

dred dollars, or by imprisonment in the jail not exceeding one yeai-.

Sect. 63. If a hirer or lessee of personal property sells or conveys Hirer, &c., of

the same, or any part thereof, without the written consent of the owner
erty'^Boiiiu™'^"

or lessor, and without informing the person to whom the same is sold or without con-

conveyed, that it is so hired or leased, he shall be punished by fine not is5r,'i56.

exceeding one hundred dollars, or by imprisonment in the jail not
exceeding one year.

Sect. 64. Whoever, holding any collateral security deposited with Sale, &c.,ofcoi-

hira for the payment of a debt which may be due him, sells, pledges, before debt due
loans, or in any way disposes of, the same, before such debt becomes due &c.

and payable, and without the authority of the party depositing the ^ '

same, shall be punished by fine not exceeding five hundred dollars, or

imprisonment in the state prison or jail not exceeding two years.

Sect. 65. If a consignee or factor deposits or pledges any merchan- Consignees,

dise, bill of lading, certificate, or order for the delivery of merchandise,
w°ciopositii\''^'or

consigned or intrusted to him as security for money borrowed, or pledging prop-

negotiable instrument received by him, and disposes of or applies the 1349,' 216, § 6.

same to his own use in violation of good faith and with intent to defraud

the owner thereof; or with the like fraudulent intent, applies or disposes

of any money or negotiable instrument raised or acquired by the sale or

other disposition of such merchandise, bill of lading, certificate, or order,

to his own use ; he shall be punished by fine not exceeding five thousand
dollars and im]n-isonment not exceeding five years.

Sect. 66. Whoever wilfully and maliciously breaks down, injures. Maliciously de-

removes, or destroys, any monument erected for the pur]5ose of desig- mouumln^^''
nating the boundaries of a city or town, or of a tract or lot of land, or milestones,'

any tree marked for that purpose, or so breaks down, injures, removes, fxthiguiXing

or destroys, any mile stone, mile board, or guide board, erected upon a
if"4"^.i *s'^«

highway or other public way, turnpike, or railroad, or wilfully or mali- u. s! 120, §43.

ciously defaces or alters the inscri])tion on any such stone or board, or

wilfully or maliciously mars or defaces any building, or sign board, or

extinguishes any lamp, or breaks, destroys, or removes, any lamp, or lamp
post, or railing, or posts, erected on any bridge, sidewalk, street, high-

way, court, or passage, shall be punished by imprisonment in the jail

not exceeding six months, or by fine not exceeding fifty dollars.

Sect. 67. Whoever wilfully and maliciously, or wantonly and with- wiifui injury,

out cause, destroys, defaces, mars, or injures, any school-house, church, housed cimrch
or other building erected or used for the purposes of education or &e., or furni-

'

religious instruction, or for the general difi:usion of knowledge ; or any apinlrtenances

of the out-buildings, fences, wells, or appurtenances, of such school-house, ti"'r''!^5:>

church, or other building ; or any furniture, apparatus, or other property, '
'

~""

belonging to, or connected with, such school-house, church, or other
building ; shall be punished by fine not exceeding five hundred dollars,

or by imprisonment in the jail not exceeding one year.

Sect. 68. Whoever wilfully and maliciously, by the exjilosion of to house, &c.,
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by exploding
gunpowder, &c.
ISol, 12'J, § 1.

Throwing ex-
plosive sub-
stances into
dwellings, &c.
1851, 12y, §2.

oil of vitriol,

coal tar, &c.
1851, 129, § 3.

Raising water
80 as to injure
mill. Proviso.
1849, 98.

Malicious inju-

ry to dams,
reservoirs, ca-

nals, ifcc.

K. S. 12(i, § 40.

1857, 160.

Wilful injury,
&c.,to ice taken
as merchandise.
1850, 114.

to bridges,
turnpike gates,
&c.
K. S. 126, § 41.

Passing, &c.,
tolUbridges,
without paying.
1&12, 60.

Wilfully de-

gunpowder or any other explosive substance, unlawfully destroys or

injures any dwelling-house, office, shop, or other building, or any ship or

vessel, shall be punished by imprisonment in the state prison not exceed-

ing twenty years, or in the jail not exceeding five years, or by fine not
exceeding one thousand dollars.

Sect. 69. Whoever wilfully and maliciously throws into, against, or

upon, or puts, places, or explodes, or causes to be exploded, in, upon, or

near, any dwelling-house, office, shop, building, or vessel, any gunpowder
or other explosive substance, or any bomb-shell, torpedo, or other instru-

ment, filled, or loaded with any explosive substance, with intent unlaw-
fully to destroy or injure such dwelling-house, office, shop, building, or

vessel, or any person or property therein, shall be punished by imprison-

ment in the state prison not exceeding ten years, or in the jail not

exceeding five years, or by fine not exceeding five hundred dollars.

Sect. 70. Whoever wilfully and maliciously throAVS into, against, or

upon, any dwelhng-house, office, shop, or other building, or vessel, or

puts or places therein or thereon any oil of vitriol, coal-tar, or other

noxious or filthy substance, with intent unlawfully to injure, deface, or

defile, such dwelling-house, office, shop, building, or vessel, or any prop-

erty therein, shall be punished by im])risonmcnt in the state prison not

exceeding five years, or in the jail not exceeding three years, or by fine

not exceeding three hundred dollars.

Sect. 71. Whoever by erecting or maintaining a dam, either within

or without the limits of this state, knowingly causes the water of a

river or stream to be raised so as to flow upon or injure a mill lawfully

existing in this state, and belonging to any citizen or citizens thereof,

without right as against the owner or owners of such mill, shall be pun-
ished by fine not exceeding one thousand dollars, or by imprisonment

not exceeding six months; but this section shall not apply to cases

where the courts of this state have jurisdiction to abate a dam so raised

or maintained.

Sect. 72. Whoever wilfully and maliciously breaks down, injures,

removes, or destroys, any dam, reservoir, canal, or trench, or any gate,

flume, flash boards, or other appurtenances thereof, or any of the wheels,

mill gear, or machinery, of a water-mill, or wilfully or wantonly, with-

out color of right, draws oflf the water contained in a mill pond, reser-

voir, canal, or trench, or wilfully and maliciously, without color of right,

obstructs the water of a mill pond, reservoir, canal, or trench, from flow-

ing out of the same, shall be punished by imprisonment in the state

prison not exceeding five years, or by fine not exceeding five hundred
dollars, and imprisonment in the jail not exceeding two years.

Sect. 73. Whoever wilfully, maliciously, and without right or li-

cense, cuts, injures, mars, or otherwise damages or destroys, any ice,

upon any waters within this state, from which ice is or may be taken as

an article of merchandise, whereby the taking thereof is hindered, or

the value thereof diminished for that purpose, shall be punished by fine

not exceeding one hundred dollars.

Sect. 74. Whoever wilfully and maliciously breaks down, injures,

removes, or destroys, any public or toll bridge, or turnpike gate, or any
lock, culvert, or embankment, of a canal, or wilfully and maliciously

makes any aperture or breach in such embankment, with intent to

destroy or injure the same, shall be punished by imprisonment in the

state prison not exceeding five years, or by fine not exceeding five hun-

dred dollars and imprisonment in the jail not exceeding two years.

Sect. 75. Whoever, not exempt from paying toll, passes, or attempts

to pass, any toll-bridge lawfully established, without first paying the

legal toll, and with intent to avoid paying the same, shall be liable to a

fine not exceeding fifty dollars.

Sect. 76. Whoever wilfully casts away, burns, sinks, or otherwise
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destroys, a ship or vessel, with intent to injure or defraud any OAvner of stroyin"^ ves-

such ship or vessel, or the owner of any property laden on board the owiie? or iu'"*^

same, or an insurer of such ship, vessel, or property, or of any part suver.

thereof^ shall be punished by imprisonment in the state prison for life or ' '
^^''' §^5.

any term of years.

Sect. 77. Whoever lades, equips, or fits out, or assists in lading, Fitting out ves-

equipping, or fitting out, a ship or vessel, with intent that the same to dostny"**^"*
Shall be wilfully cast away, burnt, sunk, or otherwise destroyed, to in- them, &e.

jure or defraud an owner or insurer of such ship or vessel, or of any prop- ^" ^' ^~'^' '^^'''

erty laden on boai'd the same, shall be punished by imprisonment in

the state prison not exceeding twenty years, or fine not exceeding
five thousand dollars and imprisonment in the jail not exceeding three
years.

Sect. 78. If the owner of a ship or vessel, or of property laden or Making false in-

pretended to be laden on board the same, or if any other person con-
em-fro^to^de

°^

cerned in the lading or fitting out of a ship or vessel, makes out or ivaud insurer,

exhibits, or causes to be made out or exhibited, a false or fraudulent r?s. 120, § 37.

invoice, bill of lading, bill of parcels, or other false estimates, of any
goods or property laden, or pretended to be laden, on board such ship
or vessel, with intent to injure or defraud an insurer of such ship, ves-
sel, or pi'operty, or of any part thereof, he shall be punished by imprison-
ment in the state prison not exceeding ten years, or by fine not exceed-
ing five thousand dollars and imprisonment in the jail not exceeding
two years.

Sect. 79. If a master, other officer, or mariner, of a ship or vessel. Making or pro-

makes, or causes to be made, or swears to, any false affidavit or protest, i;"!^l"'f/''l!f
•£ ,1 T • "^ , , . ^, .

protest, &-C.

or it an owner or other person concerned in such ship or vessel, or in k. s. 12c, §38.

the goods or property laden on board the same, procures any such fiilse

affidavit or protest to be made, or exhibits the same, with intent to
injure, deceive, or defraud an insurer of such ship or vessel, or of any
goods or property laden on board the same, he shall be punished by
imprisonment in the state prison not exceeding ten years, or by fine not
exceeding five thousand dollars and imprisonment in the jail not exceed-
ing two years.

Sect. 80. Whoever wilfully and maliciously kills, maims, or dis- Malicious kiu-

figures, any horses, cattle, or other beasts, of another person, or wilfully o"°j;^souiJf^'
and maliciously administers poison to any such beasts, or exposes any cattle.

poisonous substance, with intent that the same shall be taken or swal- fjil's 8^*59!
^^*

lowed by them, shall be punished by imprisonment in the state prison
l^*-'*,-^'--

not exceeding five years, or by fine not exceeding one thousand dollars
and imprisonment in the jail not exceeding one year.

Sect. 81. Whoever wilfully commits a trespass, by cutting down or Wiifui trespass-

destroying any timber or wood, standing or crowing, on the land of an- <^f
^x c"«ing

, 1 " f •' . 1 • 1 r? • T
^

T 1
timber, wood,

other, or by carrying away any kind of timber or wood, cut down or grain, &.c.

lying on such land, or by digging up or carrying away any stone, ore, see^§^!'^**'
gravel, clay, sand, turf, or mould, from such land, or any roots, fruit, or
plant, there being, or by cutting down or carrying aAvay any sedge,
grass, hay, or any kind of corn, standing, growing, or being, on such
land, or by carrying away from any wharf or landing place any goods
whatever in which he has no interest or property, without the license of
the owner thereof, shall be punished by imprisonment in the jail not
exceeding sixty days, or by fine not exceeding fifty dollars.

Sect. 82. Whoever wilfully and maliciously, or wantonly and with- Destroying

out cause, cuts down or destroys, or by girdling, lopping, or otherwise, mentai'treeT'^'
injures any fruit or other tree, not his own, standing or growing for &c., injuring

shade, ornament, or other useful ]3urpose, or maliciously or wantonly ac"^"^'
*'"''*'^'*

breaks any glass, in a building not his own, or maliciously breaks down, »• S- 120, §42.

injures, mars, or defaces, any fence belonging to or enclosing lands not See cr.'i2oi § 42.

his own, or maliciously throws down or opens any gate, bars, or fence,
68
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and leaves the same down or open, or maliciously and injuriously severs

from the freehold of another any produce thereof, or any thing attached

thereto, shall be punished by imprisonment in the jail not exceeding one

year, or by fine not exceeding one hundred dollars.

Destroying Sect. 83. Whoever wilfully and maliciously enters any orchard,

stcaii'i
1**^

&c* in Dvirsery, garden, or cranbeny meadow, and takes away, mutilates, or

gardeus,' &c.' destroys, any tree, shnib, or vine, or steals, takes, and carries away, any

G^^myJ'm' fruit or flower, without the consent of the owner thereof, shall be ])un-

See cb. 120, § 42. jghed by fine not exceeding one hundred dollars, or by imprisonment in

the house of correction not exceeding three months.

Wilful trespass- Sect, 84. Whoever wilfully commits a trespass, by entering upon the

^1^6118*^-"° garden, orchard, or other improved land, of another, without permission

chards, &c., of the owner, and with intent to cut, take, carry away, destroy, or

How,^wheu injure, the trees, grain, grass, hay, fruit, or vegetables, there growing or
done on tiic bcinw, sliall be punished by imprisonment in the iail not exceedins: thirty
Lord's day or , ''^' , r. ' . t \l ^ i ii ^ •£• i^ xu "'ji^

secretly. days, or by fine not exceeding twenty dollars ; and it any ol the oftences
R. 8.126, §45. mentioned in this or section eighty-one are committed on the Lord's

day, or in disguise, or secretly in the night time, the imprisonment shall

not be less than five days, nor the fine, less than five dollars,

other malicious Sect, 85. Whoever wilfully and maliciously destroys or injures the
injuries to per- personal property of another in any manner or by any means not partic-
sonal property. 1 , , ., 1 . { ,

*'
. , . x i - i 1 1 i • i, i i •

It. s. 126, §39. ularly described or mentioned m this chapter, shall be punished by im-

li^Qr^y'iio. prisonment in the state prison not exceeding five years, or by fine not
SeeCh.'i2o,'§42. exceeding one thousand dollars and imprisonment in the jail not ex-

ceeding one year : provided, that when the value of the property so

destroyed or injured is not alleged to exceed the sum of fifteen dollars,

the punishment shall be by fine not exceeding fifteen dollars, or imprison-

ment in the jail not exceeding thirty days.

Persons wilful- Seot. 86. Whoever is discovered in the act of wilfully injuring any

or commStluc^"'' f™^*' *5^' forcst trecs, or committing any kind of malicious mischief on
mischief on " the Lord's day, may be arrested by any sheriff, deputy-sherifi", con-

may^earrest- Stable, watchmaii, police ofiicer, or other person, and lawfully detained
ed, &c. by imprisonment in the jail or otherwise, until a complaint can be

18521 245! made against him for the oflence for which he was arrested, and he be

taken upon a warrant issued upon such complaint ; but such detention

w^ithout warrant shall not continue more than twenty-four hours.

KiiUng pio-eons Sect. 87. Whoever wilfully commits any trespass by killing pigeons
on, orlrigTiteu- ^^ ^j. fi-i^-hteniug: them from, beds made for the purpose of taking them
ing- from, beds. Y ^ ^ „ • ° • ^ -xi- ijj
1849,29, §1. in nets, by firing guns, or in any other manner, withm one hundred

rods of the same, except on lands lawfully occupied by himself, shall be

punished by imprisonment in the jail not exceeding thirty days, or by

fine not exceeding twenty dollars ; and shall also be liable for the actual

damages to the owner or occupant of such beds.

Injury or re- Sect. 88. Whoever unlawfully enters any house or hut, the proper-

'"ro'i^t'yof Hu- ^Y ^^ *^® Humane Society, and wilfully injures, destroys, removes, or

mane^ociety." carries away any food, fuel, oil, candles, furniture, utensils, or other prop-
1854, 358.

g^^y^ belonging to said society, or unlawfully or wilfully enters any boat-

house of said society, and carries away, removes, or injures, any life-

boat, car, or any of the ropes, tackle, oars, or any appurtenance thereof,

or wilfully injures or destroys, or unlawfully uses or commits any tres-

pass upon the property of said society, intended or kept for the pur-

pose of saving or preserving human life, or commits any trespass ujjon

such hut or boat-house, shall be punished by fine not exceeding one

hundred dollars, or by imprisonment in the jail not exceeding ninety

days ; but the penalties of this section shall not apply to persons for

whose use said boats, houses, and other property, are intended and kept.

Pilots, commissioners of wrecks, sheriffs, and their deputies, and consta-

bles, shall make complaint against all persons guilty of any otience

under this section.
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Sect. 89. "Whoever sets fire to any coal-pit or pile of wood for tlie

purpose of cliarrins: the same, on any woodland in either of the towns
of New Bedford, Dartmouth, Fall River, Freetown, and Fairhaven,

in the county of Bristol, and Middleborough and Rochester in the
county of Plymouth, between the first day of April and the first day
of October annually, shall forfeit one hundred dollars for each oflTence.

Sect. 90. Whoever between the times aforesaid sets fire to any
brushwood or bushes on any part of such woodland, or any land adjoin-

uvj: thereto, so as to cause the burning thereof, shall forfeit fifty dollars

tor each offence.

Sect. 91. All foi-feitures under the two preceding sections may be
recovered, one half to the use of the town in which the offence is com-
mitted, and the other half to the use of whoever sues therefor.

Setting- Are to
coal-))its, on
woodland, in
Xew Bedford,
&c., between
March and Oc-
tober.

1839, 148, § 1.

Burning' brusli
wood, &c.
ISiiy, lis, § 2.

How penalties
recovered, and
to whose use.

1839, 148, § 3.

CHAPTER 162.

OF FORGERY AND OFFENCES AGAINST THE CURRENCY.

Section
1. Forgery of records, contracts, &c.

2. Uttering^ forged records or contracts.

3. Forging- notes of state treasurer, &c.

4. bank bills or notes.

5. Having in possession ten or more counter-

feit bills, with intent, &c.

6. Passing counterfeit bills or forged notes.

7. Second conviction, and three convictions at

same term.

8. Having counterfeit bills with intent, &c.

9. Making or having tools, &c., for counter-

feiting, -with intent, &c.

10. Testimony of president, &c., of banks, dis-

pensed with in certain cases.

11. Sworn certificates of certain officers made
evidence.

12. Affixing fictitious signatures.

13. Intent to defraud ; statement and proof.

14. Counterfeiting coin, or having ten counter-

feit pieces, &c.

15. Having less than ten pieces, with intent,

&c. Uttering counterfeit coin.

Section
16. Second conviction, and three convictionB at

same term.

Making, mending, or having, tools for coin-

ing with intent, &c.
Issuing or passing notes as currency, &c.,
except, &c.

small notes, &c., as currency.
20. Circulation of fractional bills.

21. Fraudulently connecting parts of several
bank notes, &c.

Wilful and malicious injury to bank bills.

gathering up, &c., bills of bank for pur-
poses of injuring business, &c. Penalty.
Having in possession uncurrent and worth-
less bills, &c.

Uttering or passing such bills, &c.
Engraving, &c.,Bhop bills resembling bank
bills.

27. Sheriff, &c., to seize counterfeit bills, &c.
i8. Kemuneration to prosecutors, &c., of for-

gers, &c.

17.

18.

19.

23.

24.

25.

26.

Section" 1, Whoever falsely makes, alters, forges, or counterfeits, a
public record, or a certificate, return, or attestation, of any clerk or
register of a court, jnxblic register, notary public, justice of the peace,
tOAvn clerk, or any other public officer, in relation to a matter wherein
such certificate, return, or attestation, may be received as legal proof;
or a charter, deed, will, testament, bond, or writing obligatory, letter of
attorney, pohcy of insurance, bill of lading, bill of exchange, or promis-
sory note ; or an order, acquittance, or discharge, for money or other
property; or an acceptance of a bill of exchange, or indorsement or
assignment of a bill of exchange or promissory note for the payment of
money ; or an accountable receipt, for money, goods, or other property

;

with intent to injure or defraud any person, shall be punished by im-
prisonment in the state prison not exceeding ten years, or in the jail not
exceeding two y^ars.

Sect. 2. Wlioever utters and publishes as true a false, forged, or
altered record, deed, instrument, or other writing, mentioned in the pre-
ceding section, knowing the same to be false, altered, forged, or coun-
terfeit, with intent to injure or defraud any person, shall be punished by
imprisonment in the state prison not exceeding ten years, or in the jail

not exceeding two years.

Forgery of rec-

ords, contracts,
&c.
R. S. 127, § 1.

1858, 93.

2 Mass. 397.

10 Mass. 181.

15 Mass. 520.

17 Mass. 46.

3 Cush. 150.

3 Gray, 441,448.

Uttering forged
records or con-
tracts.

K. S. 127, §2.
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Forg-ing notes
of state treasu-
rer, &c.
R. S. 127, §3.
See § 28.

bank bills or
notes.
R. S. 127, §4.
See § 28.

Having in pos-
sessiou ten or
more counter-
feit bills, with
intent, &c.
K. S. 127, §5.
2 Mass. 138.

8 M:ass. .",'.).

4 Pick. 233.

Passing coun-
terfeit bills or
forg'ed notes.
R. S. 127, § ().

11 Mass. 13G.

Second convic-
tion, and three
convictions at

same term.
R. S. 127, § 7.

Having coun-
terfeit bills,

with intent, &c.
R. S. 127, § S.

Act of amend.
§15.

Making or hav-
ing tools, &c.,
for counterfeit-
ing, with intent,

&c.
R. S. 12-, § 9.

Act of ainend.

Sect. 3. "Whoever falsely makes, alters, forges, or counterfeits, a
note, certificate, or other l^ill of credit, issued ])y the treasurer of this

comiaonwealth, or by any comuiissioner or other otticer authorized to

issue the same for a debt of this commonwealth, with intent to injure

or defraud any person, shall be punished by imprisonment in the state

prison for life, or for any term of years.

Sect. 4. Whoever falsely makes, alters, forges, or counterfeits, a
b;iuk bill or promissory note, payable to the bearer thereof or to the
order of any person, issued by an incorporated banking company estab-

lished in this state, or within the United States, or any foreign province,

state, or government, with intent to injure or defraud any person, shall

be punished by imprisonment in the state prison for life, or for any term
of years.

Sect, 5. Whoever has in his possession at the same time ten or
more similar, false, altered, forged, or counterfeit notes, bills of credit,

bank bills or notes, such as are mentioned in any of the preceding sec-

tions, payable to the bearer thereof, or to the order of any person, know-
ing the same to be false, altered, forged, or counterfeit, with intent to

utter or pass the same as true, and thereby to injure or defraud any
person, shall be punished by imprisonment in the state prison for life, or
for any term of years.

Sect. 6. Whoever utters or passes, or tenders in payment as true,

any such false,_ altered, forged, or counterfeit note, certificate, or bill of
credit for any debt of this commonwealth, or any bank bill, or promis-
sory note, payable to the bearer thereof or to the order of any person,

issued as aforesaid, knowing the same to be false, altered, forged, or

counterfeit, with intent to injure or defraud any person, shall be pun-
ished by imprisonment in the state prison not exceeding five years, or

by fine not exceeding one thousand dollars and imprisonment in the jail

not exceeding one year.

Sect. 7. Whoever, having been convicted of the offence mentioned
in the preceding section, is again convicted of the like offence com-
mitted after the former conviction, and whoever is, at the same term
of the coui't, convicted upon three distinct charges of such oftence, shall

be deemed a common utterer of counterfeit bills, and be punished by
imprisonment in the state prison not exceeding ten years.

Sect. 8. Whoever brings into this state, or has in his possession, a
false, forged, or counterfeit bill or note, in the similitude of the bills or
notes, payable to the bearer thereof or to the order of any person, issued

by or for any bank or banking company, established in this state, or
within the United States, or in any foreign province, state, or govern-
ment, with intent to utter or pass the same, or to render the same cur-

rent as true, knowing the same to be false, forged, or counterfeit, shall

be punished by imprisonment in the state prison not exceeding five

years, or by fine not exceeding one thousand dollars and imprisonment
in the jail not exceeding one year.

Sect. 9. Whoever engraves, makes, or mends, or begins to engrave,

make, or mend, any plate, block, press, or other tool, instrument, or im-
plement, or makes or provides any paper or other material, adapted and
designed for the forging or making a false and counterfeit note, certifi-

cate, or other bill of credit, purporting to be issued by lawful authority
for a debt of this commonwealth, or a false and counterfeit note or bill in

the similitude of the notes or bills issued by any bank or banking com-
pany established in this state, or within the United States, or in any
foreign province, state, or government, and whoever has in his posses-

sion any such plate or block engraved in any part, or any press, or other
tool, instrument, or implement, or any paper or other material, adapted
and designed as aforesaid, with intent to use the same, or to cause or per-

mit the same to be used, in forging or making any such false and coun-
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terfeit certificates, bills, or notes, shall be punished by imprisonment in

the state prison not exceeding ten years, or by fine not exceeding one
thousand dollars and imprisonment in the jail not exceeding two years.

Sect. 10. In prosecutions for forging or counterfeiting notes or bills Testimony of

of the banks before mentioned, or for uttering, publishing, or tender- of banks^'dts'-"

ing in payment, as true, any forged or counterfeit bank bills or notes, pensed with, in

or for being possessed thereof with intent to utter and jiass the same as R.'s!'i2r?Ti6.

true, the testimony of the president and cashier of such banks may be ? ^^^\- 4'-

T 1 •*! -^4.1, -1 £• •^ • x^xi-x^ "^ 5Cu8h. 009.
dispensed with, it their place oi residence is out of this state, or more
than forty miles from the place of trial ; and the testimony of any per-

son acquainted with the signature of such president or cashier, or w^ho
has knowledge of the difference in the appearance of the true and the
counterfeit bills or notes of such banks, may be admitted to prove that
such bills or notes are counterfeit.

Sect. 11. In prosecutions for forging or counterfeiting any note, cer- Swom certifi-

tificate, bill of credit, or other securi'tv, issued on behalf of the United ^'^^L°/,!.";V«''
ri 1 1 !/:• j^ " • f • onicers made
btates, or on behalr ot any state or territory, or for uttering, publishing, evidence.

or tendering in payment, as true, any such forged or counterfeit note, ^rt?\2?^
"°''*^'

certificate, bill of credit, or security, or for being possessed thereof with R- s. 127, § 11.

intent to utter and pass the same as true, the certificate under oath of
the secretary of the treasury, or of the treasurer of the United States,

or of the secretary or treasurer of any state or territory, on whose behalf
such note, certificate, bill of credit, or security, purports to have been
issued, shall be admitted as evidence, for the purpose of proving the
same to be forged or counterfeit.

Sect. 12. If a fictitious or pretended signature, purporting to be the Affixing flcti-

signature of an ofiicer or agent of a corporation, is fraudulently affixed tu^cs/'^'"'*'

to any instrument or writing, purporting to be a note, draft, or other R- s. i27,_§ 13.

evidence of debt issued by such corporation, with intent to pass the ^ ^^^^' '^''

same as true, it shall be deemed a forgery, though no such person may
ever have been an ofiicer or agent of such corporation, or ever have
existed.

Sect. 13. Where an intent to defraud is required to constitute the intent to de-

offence of forgery, or any other oflfence, it shall be sufticient to allege in ment and proof
the indictment an intent to defraud, without naming therein the partic- «• s. 127, § i-i.

ular person or body corporate intended to be defrauded ; and on the trial
^^ ^^*-***^-

it shall be sufticient, and shall not be deemed a variance, if there appears
to be an intent to defraud the United States, or any state, county, city,

town, or parish, or any body corporate, or any public officer in his
official capacity, or any copartnership or members thereof, or any par-
ticular person.

Sect. 14. Whoever counterfeits any gold or silver coin current by Counterfeiting

law or usage within this state, or has in his possession at the same time ten°counterMt
ten or more pieces of false money, or coin counterfeited in the simili- pieces, &c.

tude of any gold or silver coin current as aforesaid, knowing the same g'ivfassf 59!
^^'

to be false and counterfeit, and with intent to utter or pass the same ^^F'^'^ifP-11, 1 -iTi- • ., '. „ ,. n 8 Met. 315.
as true, shall be punished by imprisonment in the state prison for life, 10 Jiet. 256.

or for any term of years. 1 Gray, 566. See § 28. ^^ ^^*^*- ^'^^•

Sect. 15. Whoever has in his possession any number of pieces, less Having less

than ten, of the counterfeit coin mentioned in the preceding section, ^th inteutr&c!
knowing the same to be counterfeit, with intent to utter or pass the uttering co'uu-

same as true, or utters, passes, or tenders in payment, as true, any such r.'^s.'i27,'§'i6.

counterfeit coin, knowing the same to be false and counterfeit, shall be ?i, J!l''^f3
. , -1 , . .

'^
. , . 1

.

' 10 Met. 250.
punisnecl by imprisonment in the state prison not exceeding ten years, 1.3 Met. 515.

or by fine not exceeding one thousand dollars and imprisonment in the se^T^^.^^'
jail not exceeding two years.

Sect. 16. Whoever, having been convicted of either of the ofiences Second couvic-

mentioned in the preceding section, is again convicted of either of the convict"ous af
same offences, committed after the fonmer conviction, and whoever is at same term.

68* 102
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R. s. i27,§i7. the same term of the court convicted upon three distinct charges of
13 Met. 514.

gj^j^i offences, shall be deemed a common utterer of counterfeit coin, and
punished by imprisonment in the state prison not exceeding twenty
years.

Making, mend- Sect. 17. Whoever casts, stamps, engraves, makes, or mends, or

toois^for coiu^ knowingly has in his possession, any mould, pattern, die, puncheon, en-

ing, with intent, gine, press, or (jther tool or instrument, adapted and designed for coining,

R°'s. 127, § 18. or making counterfeit coin, in the similitude of any gold or silver coin
'i -^let. 221. current by law or usage in this state, with intent to use or employ the

same, or to cause or permit the same to be used or employed in coining

or making any such false and counterfeit coin as aforesaid, shall be jnin-

ished by hnprisonment in the state prison not exceeding ten years, or by-

fine not exceeding one thousand dollars and imprisonment in the jail

not exceeding two years.

Issuing or pass- Sect. 18. Whoever issues or passes any note, bill, order, or check,
iug notes as other thaii foreio;n bills of exchange, the notes or bills of some bank
except, &c^ ' incorporated by the laws of this state, or by the laws of the United States,
K. s. 36, § 70. ^^ ^^ g^^^g ^j^g ^£ ^j^g United States, or by the laws of either of the

British Provinces in North America, with the intent that the same shall

be circulated as currency, shall forfeit fifty dollars for each offence,

small notes, Sect. 19. Whoever issues or passes any note, bill, order, or check,

t^'l^L'^r^r^'^rT other than the notes or bills of a bank incorporated under the authority

11. s. 33, § 7. of this State or some one of the United States, for a sum less than nve
dollars, or whereon a less sum than five dollars is due at the time of

such issuing or passing thereof, with intent that the same shall be circu-

lated as currency, shall forfeit fifty dollars for each offence.

Circulation of Sect. 20. Whoever receives or puts in circulation as cui-rency a

iS53?3y2,^§
2!^^' bank note or bill which is, or a part of Avhich is, for any fractional part

of a dollar, shall be punished by fine of twenty-five dollars.

Fraudulently Sect. 21. Whoever fraudulently connects together different parts of

""'^"'^of'slverai
several bank notes, or other genuine instruments, in such a manner as

bank notes, &'c. to produce oue additional note or instrument, with intent to pass all of

10 Mal's!'3i.^~' them as genuine, shall be deemed guilty of forgery in like manner as if

each of them had been falsely made or forged.

Wilful and ma- Sect. 22. Whoever wilfully and maliciously tears, cuts, or in any
lidous injury to manner damaofes and impairs the usefulness for circulation of any bank
bank bills. ,.,, ?,i.^,. ini • , -1 -i n i
1852, 64. bill or note of a bank m this state, shall be punished by hue not exceed-

ing ten dollars for each offence ; but the possession or uttering of a bill

so injured shall not be evidence against a party charged, unless con-

nected with other circumstances tending to prove that the bill or note

was injured by him.

gathering up, Sect. 23. Whoever maliciously gathers up or retains, or maliciously

baiVk^fo/pur-
^^^^^ "^ gathering up or retaining, any bills or notes of any bank or bank-

pose of injuring ing company, current by law or usage in this state, for the purpose of

PonTity!'
^^' injuring or impeding the circulation or business of such bank or banking

1859, 116, §§3,4. company, or of compelling it to do any act out of the usual course of its

business, shall be punished by fine not exceeding five hundred dollars,

or by imprisonment in the jail not exceeding two years; and in the

prosecution of any such offence it shall not be necessary to set out and

describe each bill, but it shall be sufficient to aver and prove any amount
of the bills of any bank which have been so gathered up or retained.

Having in pes- Sect. 24. Whoever has in his possession at the same time five or

renfandTorth- ^loi'© uucurreut bank bills or notes, which are worthless as bank bills or

less bills, &c. notes, knowing the same to be worthless as aforesaid, or has papers not

Se'e §27!' ^ ^' bank bills or notes, but made in the similitude of bank bills or notes, or

papers purporting to be the bills or notes of any bank which has never

existed, knowing the character of such papers, with intent to pass,

utter, or circulate, the same, or to procure any other person so to do, for

the purpose of injuring or defrauding, shall be punished by imprison-
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ment in the state prison not exceeding five years, or by fine not exceed-

ing five hundred dollars and imprisonment in the house of correction

not exceeding three years.

Sect. 25. Whoever utters or passes, or tenders in payment as tnie, uttering- or

any such uncurrent and worthless bank bill or note, or any paper not a bfn^Jc^"*
bank bill or note, but made in the similitude of a bank bill or note, i8o7, L':ii, §2.

or any paper pur])orting to be the bill or note of any bank which has "^"^ ss -''

.

~s.

never existed, knowing the same to be worthless and uncurrent, as

aforesaid, with intent to injure and defraud, shall be punished by impris-

onment in the state prison not exceeding five years, or by fine not
exceeding five hundred dollars and imprisonment in the house of cor-

rection not exceeding three years.

Sect. 26. Whoever engraves, prints, issues, utters, or circulates, a Engraving-, &c.,

shop bill or advertisement, in similitude, form, and appearance, like a sembiiuii''bank

bank bill, on paper similar to paper used for bank bills, and with ^dgnettes, wiis.

figures, or decorations, used on bank bills, or having the general appear- '

ance of a bank bill, shall be punished by fine not exceeding fifty dollars,

or by imprisonment in the jail not exceeding ninety days.

Sect. 27. When false, forged, or counterfeit bank bills, or notes, or sheriff, &c., to

plates, dies, or other tools, instruments, or implements, used by counter-
fe/t^bi'ii's"&"

feiters, or designed for the forging or making of fiilse or counterfeit 1805, i(;«,' §
1.'

notes, coin, or bills, or worthless and uncurrent bank bills or notes de- °^'^"^'* 'S**-

scribed in sections twenty-four and twenty-five, come to the knowledge
of any sheriff, constable, police ofiicer, or other ofticer of justice, in this

state, such officer shall immediately seize and take possession of and
deliver the same into the custody of the court of record having juris-

diction of the otfence of counterfeiting in the county, and the court

shall, as soon as the ends of justice will pemiit, cause the same to be
destroyed by an officer of -the court, who shall make return to the court

of his doings in the premises.

Sect. 28. Upon a conviction of any offence mentioned in sections Remuneration

three, four, fourteen, fifteen, seventeen, or twenty-five, and also upon ac!!™/formers'

forfeiture by persons prosecuted for any such offence of any recognizance &c.

for their appearance to answer to the same, the court before which the '

conviction is had, or where the record of the recognizance may be, may
order a meet recompense to the prosecutor and to the officer who has
secured and kept the evidence of the offence, not exceeding their actual

expenses with a reasonable allowance for their time and trouble, to be
paid by the county treasurer, and charged by him to the commonAvealth;

but where recognizances are so forfeited, the amount paid in any case

shall not exceed the amount received by the commmonwealth thereon.

CHAPTER 163.

OF OFFENCES AGAINST PUBLIC JUSTICE.

Section
1. Perjury.

2. wliat shall be deemed.
Bubornation of.

inciting to commit,
on prcHumption of, by -witness, court may

commit, &c.

Papers, &c., may be secured.

Giving or offering bribes to ofBcers.

Acceptance of bribes by officers.

3.

4.

5.

6.

7.

8.

Section
9. Corrupting jiirors, arbitrators, &c.

10. Acceptance of bribes by jurors, arbitra-

tors, &c,

11. Attemjits to aid escapes from prison, and
rescuing prisoners.

12. Aiding in an escape from an officer.

13. Voluntary escape from prison.

H. Negligent escape ; refusing to receive pris-

oner.
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Section
15. Refusing to arrest, and suffering escape.

16. to aid officers.

17. upon order of a justice of the peace.

18. Falsely assuming to be a justice of the

peace or officer.

Section
19. Disguising, to resist execution of the law.
20. Concealing and compounding offences.

21. Officers taking rewards for omitting their

duty.

22. Extortion, by taking unlawful fees.

Perjury.
K. S. 128, § 1.

12 Mass. 'Zr-i.

deemed.
K. S. 94, § 12.

R. S. 128, §2.

be

l8tt)Ck.li« subornation
of.

R. S. 128, § 3.

inciting to
commit.
R. S. 128, §4.

on presump-
tion of, by wit-
ness, court jnay
commit, &c.
R. S. 128, § 6.

Papers, &c.,
may be secured.
R. S. 128, § 7.

Giving or offer-

ing bribes to of-

ficers.

R.,S. 128, §8.

Acceptance of
bribes by offi-

cers.

R. S. 128, § 9.

Section 1. Whoever, being lawfully required to depose the truth in

any proceeding in a course ofjustice, commits perjury, shall be punished,

if the perjury is committed on the trial of an indictment for a capital

crime, by imprisonment in the state prison for life, or any term of years,

and if committed in any other case, by imprisonment in the state prison

not exceeding twenty years.

Sect. 2. Whoever, being required by law to take an oath or affirma-

tion, wilfully swears or affirms lalsely, in regard to any matter or thing

respecting Avhich such oath or affirmation is required, shall be deemed
guilty of perjury.

Sect. 3. Whoever is guilty of subornation of perjury, by procuring

another person to commit perjury, shall be punished in the same man-
ner as for perjmy.

Sect. 4. Whoever endeavors to incite or procure any other person

to commit perjury, though no perjury is committed, shall be punished
by imprisonment in the state prison not exceeding five years, or in the

jail not exceeding one year.

Sect. 5. When it appears to a court of record, that a witness or

party who has been legally sworn and examined, or has made an affida-

vit, in any proceeding in a course of justice, has so testified as to induce

a reasonable presumption that he is guilty of perjury therein, the court

may immediately commit such witness or party by an order or process

for that purpose, or may take a recognizance with sureties for his appear-

ing to answer to an indictment for perjury; and thereupon the witnesses

to establish such perjury may if present be bound over to the proper

court, and notice of the proceedings shall forthwith be given to the dis-

trict-attorney.

Sect. 6. If in any proceeding in a court of justice, in which perjury

is reasonably presumed as aforesaid, papers, books, or documents, have
been produced, which are deemed necessary to be used on a prosecution

for such perjury, the court may by order detain the same from the pei'-

son producing them, so long as may be necessary for their use in such

prosecution.

Sect. 7. Whoever corruptly gives, offers, or promises, to any execu-

tive, legislative, or judicial officer, after his election or appointment, either

before or after he is qualified, or has taken his seat, any gift or gratuity

whatever, Avith intent to influence his act, vote, opinion, decision, or

judgment, on any matter, question, cause, or proceeding, which may be
then pending, or may by law come or be brought before him in his offi-

cial capacity, shall be punished by imprisonment in the state prison not
exceeding five years, or by fine not exceeding three thousand dollars

and imprisonment in the jail not exceeding one year.

Sect. 8. Every executive, legislative, or judicial officer who con-uptly

accepts a gift or gratuity, or a promise to make a gift, or to do an act

beneficial, to such officer, under an agreement, or with an understand-

ing, that his vote, opinion, or judgment, shall be given in any particular

manner, or upon a particular side of any question, cause, or proceeding,

which is or may be by law brought before him in his official ca])acity, or

that, in such capacity, he shall make any particular nomination or a]>i)oint-

ment, shall forfeit his office, be forever disqualified to hold any public

office, trust, or appointment, under the constitution or laws of this state,

and be punished by imprisonment in the state prison not exceeding ten

years, or by fine not exceeding five thousand dollars and imprisonment

in the jail not exceeding two years.
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Sect. 9. Whoever corrupts, or attempts to corrupt, any master in Corrupting ju-

chancery, auditor, juror, arbitrator, umpire, or referee, by giving, offering, tors'
&'?**'^'*"

or promising, any gift or gratuity wliatever, witli intent to bias the k. s. i28, §io.

opinion or influence the decision of such master in chancery, auditor, iiBOC-UlU'

juror, arbitrator, umpire, or referee, in relation to any cause or matter
pending in the court, or before an inquest, or for the decision of wliich,

sucli arbitrator, umpire, or referee, has been chosen or appointed, shall be
punislied by imprisonment in the state prison not exceeding five years,

or by fine not exceeding one thousand dollars and imprisonment in the
jail not exceeding one year.

Sect. 10. If any person summoned as a juror, or chosen or appointed Acceptance of

as an arbitrator, umpire, or referee, or if any master in chancerv, or t>"be8 by ju- •

auditor, corruptly takes any thmg to give his verdict, award, or report, tors, &c.

or corruptly receives any gift or gratuity whatever, from a party to a ^' ^' ^^^' ^
^^"

suit, cause, or proceeding, for the trial or decision of which such juror
has been summoned, or for the hearing or determination of which such
master in chancery, auditor, arbitrator, umpire, or referee, has been chosen
or appointed, he shall be punished by imprisonment in the state prison
not exceeding fiv^e years, or by fine not exceeding one thousand dollars

and imprisonment in the jail not exceeding one year.

Sect. 11. Whoever conveys into a jail, house of correction, house Attempts to aid

of reformation, or other like place of confinement, any disguise, instru- pHsorand^res-
ment, tool, weapon, or other thing, adapted or useful to aid a prisoner cuingprisoners.

in making his escape, with intent to facilitate the escape of any prisoner ^' ^' ^^-S^^.

there lawfully committed or detained ; or by any means whatever aids
or assists such prisoner in his endeavor to escape therefrom, whether
such escape is effected or attempted or not ; and whoever forcibly res-

cues any prisoner held in custody upon any conviction or charge of an
offence ; shall be punished by imprisonment in the state prison not exceed-
ing seven years ; or if the person whose escape or rescue was efiected or
intended was charged with an offence not capital nor punishable by
imprisonment in the state prison, then by imprisonment in the jail not
exceeding two years, or by fine not exceeding five hundred dollars.

Sect. 12. Whoever aids or assists a prisoner in escaping, or attempt- Aiding' in an es-

ing to escape, from an officer or person who has the lawful custody of ^^p^
^'"™ ^'^ ^^-

such prisoner, shall be punished by imprisonment in the jail not exceed- k. s'. i28,§i3.

ing two years, or by fine not exceeding five hundred dollars.

Sect. 13. If a jailer or other officer voluntarily suffers a prisoner in voluntary es-

his custody upon conviction or any criminal charge, to escape, he shall *"^F
'"'"'"^

suffer the like punishment and penalties as the prisoner sufiered to escape a. s. 128, § 14.

was sentenced to, or would be liable to suffer upon conviction of the
crime or offence wherewith he stood charged.

Sect. 14. If a jailer or other officer through negligence suffers a Negligent es-

prisoner in his custody upon conviction or any criminal charge, to escape, ft^^'^iirToVe^

or wilfully refuses to receive into his custody a prisoner lawfully directed ccive a prisoner.

to be committed thereto on a criminal charge or conviction, or any law- ' '

^

ful process whatever, he shall be punished by imprisonment in the jail

not exceeding two years, or by fine not exceeding five hundred dollars.

Sect. 15. If an officer authorized to serve process, wilfully and Eefusin-^toar-

corruptly refuses to execute any lawful process to him directed, and [nges^'enpc"^*''""

requiring him to apprehend or confine any person convicted or charged Krs. i28,§i6.

with an offence, or wilfully and corruptly omits or delays to execute such
process, whereby such person escapes and goes at large, he shall be pun-
ished by imprisonment in the jail not exceeding one year, or by fine not
exceeding five hundred dollars.

Se<:t. 16. Whoever being required in the name of the common- to aid officers,

wealtli, by a sheriff, deputy-sheriff, coroner, constable, police officer or Jlsf'js'Yi!^'
watchman, neglects or refuses to assist him in the execution of his office

in a criminal case, or in the preservation of the peace, or the ai)pre-
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Refusing to ar-

rest upon order
of a justice of
the peace.
It. S. 12S, § 18.

Falsely assum-
ing to be a jus-
tice of the peace
or officer.

R. S. 12.S, § 19.

10 Gush. 61.

Disguising to
resist execution
of the law.
E. S. 128, § 20.

Concealing and
eompoumflng
ofTences.
R. S. 128, § 21.

16 Mass. 91.

Officers, taking
rewards for
omitting their
duty.
R. S. 128, § 22.

Extortion by
taking illegal

fees.

R. S. 128, § 2.3.

1S52, 312.

1855,311,? 2.

1 Mass. 227.

15 Mass. 525.

17 Mass. 410.

7 Pick. 171.

1 Pick. 279.

hending or securing of any person for a breach of the peace, or in a
case of escape or rescue of persons arrested upon civil process, shall be
punished by imprisonment in the jail not exceeding one mouth, or by
line not exceeding fifty dollars.

Sect. 17. Whoever being required by a justice of the peace, upon
view of a breach of the peace or any other offence proper for his cog-
nizance, to apprehend and bring before him the offender, refuses or neg-
lects to obey such justice, shall be punished in the manner provided in

the preceding section for refusing assistance to a sheriff; and no person,

to whom such justice is known or declares himself to be a justice of the

peace, shall plead any excuse on pretence of ignorance of his oiBce.

Sect. 18. Whoever fdsely assumes or pretends to be a justice of the

peace, sheriff, deputy-sheriff, coroner, constable, police officer, or watch-
man, and takes upon himself to act as such, or to require any person to

aid or assist him in a matter pertaining to the duty of any such officer,

shall be punished by imprisonment in the jail not exceeding one year,

or by fine not exceeding four hundred dollars.

Sect. 19. Whoever in any manner disguises himself. Math intent to

obstruct the due execution of the law, or with intent to intimidate, hin-

der, or interrupt, any officer or other person in the legal performance of

his duty, or the exercise of his rights under the constitution or laws of

this state, whether such intent is effected or not, shall be punished by
imprisonment in the jail not exceeding one year, or by fine not exceed-

ing five hundred dollars, and may also be bound to good behavior for

the term of one year after the expiration of such imprisonment.

Sect. 20. Whoever, having knowledge of the commission of an

offence punishable with death or by imprisonment in the state prison,

takes money, or a gratuity or reward, or an engagement therefor, upon
an agreement or understanding express or implied to com2iound or con-

ceal such offence, or not to prosecute therefor, or not to give evi-

dence thereof, shall, where such offence of which he has knowledge is

punishable with death or imprisonment in the state prison for lite, be
punished by imprisonment in the state prison not exceeding five years,

or in the jail not exceeding one year ; and where the offence of which
he so had knowledge was })unishable in any other manner, he shall be
punished by imprisonment in the jail not exceeding two years, or by fine

not exceeding five hundred dollars.

Sect. 21. If a sheriff, constable, or other officer authorized to serve

legal process, receives from a defendant, or any other person, any money
or other valuable thing, as a consideration, reward, or inducement, for

omitting or delaying to arrest a defendant, or to carry him before a

magistrate, or for delaying to take a person to prison, or for postponing

the sale of property under an execution, or for omitting or delaying to

perform any duty pertaining to his office, he shall be punished by fine

not exceeding three hundred dollars, or by imprisonment in the jail not

exceeding three months.

Sect. 22. A recording officer who wilfully and corruptly demands
and receives any greater fee for an official duty or serAdce than is allowed

by law, shall forfeit fifty dollars for each offence ; and any other person

who wilfully and corruptly demands and receives for the performance

of any official duty or service for which a fee or compensation is allowed

and provided by law, a greater fee or compensation than is so allowed

and provided, shall forfeit thirty dollars for each offence ; which pen-

alties may be recovered by complaint or indictment to the use of the

commonwealth, or by action of tort to the use of any person Avho sues

therefor : provided^ tliat the prosecution or action is commenced within

one year after the offence is committed.
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CHAPTER 164.

OF OFFENCES AGAINST THE PUBLIC PEACE.

Section
1. Unlawful assemblies, how suppressed.

2. Refusing assistance, when required ; or to

disperse, when commanded.
3. Neglect of mayor or other officer to sup-

press, &c.

4. Officers may quell unlawful assemblies, by
force, &c.

5. Armed force, if called out, to obey orders

of governor, j idge, &c.

6. Officers, &c., to ba held guiltless, though
death ic caused. Kioters, &c., responsible.

Skction
7. Kiotously destroying dwelling-house, &C.

8. Towns, &c., to pay three-fourths of value

of property destroyed or injured.

9. may recover from offenders.

10. Carrying slung shot.

11. Manufacturing, &c., slung shot.

12. Making bonfire within ten rods of a build-

ing.

13. False alarm of fire.

Section 1. If any persons, to the number of twelve or more, being unlawful as-

armed with clubs or other dangerous weapons, or if any persons, to the
gfipprelsed**^

number of thirty or more, whether armed or not, are unlawfully, riot- k. s. is'j, §i.

ously, or tumultuously assembled in any city or town, it shall be the ^° ^^'^'^^' ^^^'

duty of the mayor and of each of the aldermen of such city, and of each

of the selectmen of such town, and of every justice of the peace living

in any such city or town, and also of the sheriif of the county and his

deputies, to go among the persons so assembled, or as near to them as

may be with safety, and in the name of the commonwealth to command
all the persons so assembled, immediately and peaceably to disperse

;

and if such persons do not thereupon immediately and peaceably dis-

perse, it shall be the duty of each of said magistrates and officers to

command the assistance of all persons there present, in seizing, arrest-

ing, and securing, such persons in custody, so that they may be pro-

ceeded with for their offence, according to law.

Sect. 2. If any person present, being commanded by any of the Refusing as-
... rti 1- 1 • .,.1 T i- i • 1 si Stance when

magistrates or omcers mentioned m the preceding section to aid or required -, or to

assist in seizintj; and securing: such rioters, or persons so unlawfully as- disperse when

sembled, or in suppressing such riot or unlawful assembly, refuses or r. s. i29,§2.

neglects to obey such command, or, when required by such magistrate

or officer to depart from the place, refuses or neglects so to do, he shall

be deemed one of the rioters, or persons unlawfully assembled, and may
be prosecuted and punished accordingly.

Sect. 3. If any mayor, alderman, selectman, justice of the peace, xegiect of

sheriff, or deputy-sheriff, having notice of any such riotous or tumultu- officer to sup-^

ous and unlawful assembly, in the city or town in which he lives, neg- W'^^l^'ifo^o

l^cts or refuses immediately to proceed to the place of such assembly,

or as near thereto as he can Avith safety, or omits or neglects to exercise

the authority with which he is invested by this chapter for suppressing

such assembly, and for arresting and securing the offenders, he shall be
punished by fine not exceeding three hundred dollars.

Sect. 4. If any persons who are so riotously or iinlawfully assem- Officers may
bled, and who have been commanded to disperse, as before provided, assemwies^y^
refuse or neglect to disperse without unnecessary delay, any two of the force, &c.

magistrates or officers before mentioned may require the aid of a suffi- ' •
'

' *
"

cient number of persons, in arms or otherwise as may be necessary, and
shall proceed in such manner as in their judgment is expedient, forth-

with to disperse and suppress such assembly, and seize and secure the
persons composing the same, so that they may be proceeded with ac-

coi'ding to law.

Sect. 5. When any armed force called out in the manner provided Armed force, if

by chapter thirteen, to suppress a tumult or riot, or to disperse any body obey'^orciVrs of

of men acting together by force and with intent to commit a felonv, or f^,^'''™"'"'o cs J .3 judge, &c.
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R. S. 129, § 5.

See Ch. 13, § 134.

Ch. m, §§ (H,

65.

Oflieers, &c., to
be held guilt-

less, though
death is caused.
Rioters, &e., re-

sponsible.
R. S. 129, § 6.

1839, 54, § 1.

Riotously de-
stroying dwell-
ing-house, &c.
R. S. 129, § 7.

1852, 312.

Towns, &c., to
pay three-
fourths of value
of property de-
stroyed or in-

jured.
183l», 54, § 2.

1S52, 312.

may recover
from offenders.
183y, 54, § 3.

Carrying slung
shot, ifec.

1850, 194, § 1.

1852, 291), § 1.

1859, 199.

Manufacturing,
&c., slung shot,
&c.
1850, 194, § 2.

Making bonfire
within ten rods
of a building.
1837, 177, § i:

False alarm of
fire.

1837, 177, § 2.

to offer violence to persons or property, or with intent by foi'ce or vio-

lence to resist or oppose the execution of the laws of this state, arrives

at the place of such unlawful, riotous, or tumultuous assembly, they
shall obey such orders for supjjressing the riot or tumult, and lor dis-

persing and arresting all persons who are committing any of said offences,

as they have received from the governor, or any judge of a court of
record, or the sheriff of the county, and also such orders as they there

receive from any two of the magistrates or officers before mentioned.
Sect. 6. If, by reason of the efforts made by any two or more of said

magistrates or officers, or by their direction, to dis})erse such assembly,
or to seize and secure the persons com])osing the same, who have refused

to disperse, though the number remaining may be less than twelve, any
such person, or other person then present, is killed or wounded, the

magistrates and officers, and all persons acting by their order, or under
their directions, and all persons acting under the two preceding sec-

tions, shall be held guiltless and fully justified in law; and if any of said

magistrates or officers, or any person acting under or by the direction of
any of the officers before mentioned, is killed or wounded, all persons so

assembled, and all other persons who, Avhen commanded or required,

refused to aid and assist said magistrates or officers, shall be held answer-
able therefor.

Sect. 7. If any of the persons so unlawfully assembled demolishes,

pulls down, or destroys, or begins to demolish, pull down, or destroy,

any dwelling-house, or other building, or ship or vessel, he shall be pun-
ished by imprisonment in the state prison not exceeding five years, or by
fine not exceeding one thousand dollars and imprisonment in the jail

not exceeding two years, and shall also be answerable to any jierson

injured, to the full amount of the damage, in an action of tort.

Sect. 8. When property of the value of fifty dollars or more is

destroyed, or property is injured to that amount, by any persons to the

number of twelve or more, riotously, routously, or tumultously assem-
bled, the city or town within which the property was situated shall be
liable to indemnify the owner thereof, to the amount of three-fourths of

the value of the property destroyed, or of the amount of such injury

thereto, to be recovered in an action of tort : provided^ that the owner
of such property uses all reasonable diligence to prevent its destruction

or injury, and to procure the conviction of the offenders.

Sect. 9. A city or town which pays any sum under the j^i'ovisions

of the preceding section may recover the same against any or all of the

persons who destroyed or injured such property.

Sect. 10. Wlioever when arrested upon a warrant of a magistrate

issued against him for an alleged offence against the laws of this state,

and whoever when arrested by a sheriff, deputy-sherifij constable, police

officer, or watchman, while committing a criminal offence against the

laws of this state, or a breach or disturbance of the public peace, is armed
with, or has on his person, slung shot, metallic knuckles, billies, or other

dangerous Aveapon, shall be punished by fine not exceeding fifty dollars,

or by imprisonment in the jail not exceeding one year.

Sect. 11. Whoever manufactures, or causes to be manufactured, or

sells, or exposes for sale, any instrument or weapon of the kind usually

known as slung shot, or metallic knuckles, shall be punished by fine not

less than fifty dollars, or by imprisonment in the jail not exceeding six

months.
Sect. 12. Whoever is concerned in causing or making a bonfire

within ten rods of any house or building shall be punished by fine not

exceeding twenty dollars, or imprisonment not exceeding one month.
Sect. 1.3. AVhoever witliout reasonable cause, by outcry, or the ring-

.

ing of bells, or otherwise, makes or circulates, or causes to be made or

circulated, a false alarm of fire, shall be punished by fine not exceeding
fifty dollars.
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CHAPTEK 165

OF OFFENCES AGAINST CHASTITY, MORALITY', AND DECENCY.

Section
1. Abduction of an unmarried female under

sixteen for the purpose of marriage.

2. of unmarried women, &c., for the purpose
of prostitution. Limitation.

3. Adultery.

4. Polygamy.
5. Excepted cases.

6. Lewd and lascivious cohabitation, and open
and gross lewdness.

7. Incest.

8. Fornication.

Unlawful attempts, &c., to procure mis-

carriage.

Advertising, &c., notices, &c., of means to

procure abortion.

11. Concealment by mother of death of bas-

tard child.

Offence may be inserted in indictment for

murder.

Keeping house of ill fame.

Lease of house so kept, void at option of

lessor.

Importing, selling, receiving, &c., obscene

books or prints, &c.

Police court, &c., may issue search warrant

for such books, &c., and cause to be de-

stroyed.

Half of fine to be paid to prosecutor.

18. Crime against nature.

19. Blasphemy.
20. Profane cursing and swearing.

9.

10.

12.

13.

14.

15.

16.

17.

Section
21. Disturbing religious worship.

22. Gaming, &c., within a mile of place of field

meeting for religious purposes.

2.3. Disturbance of schools and public meet-
ings.

24. of funerals.

25. Drunkenness.

26. second conviction.

27. in the city of Boston.

28. Rogues, vagabonds, &c.

29. may be punished by fine, and sentenced
conditionally.

30. Master of house of industry, &c., to re-

ceive persons committed, &c.

31. Party committing offences, under section

twenty-eiglit, after appeal.

32. Respondent may be discharged on recogni-

zance, paying costs.

33. Disorderly persons arrested in night time.

34. Conviction of certain offenders after dis-

charge on former conviction.

35. Night-walking, third conviction.

36. Sheriff, &c., taking a dead body.

.37. Violation of sepulture.

38. Buying or having dead body for the pur-
pose of sale, &c.

39. Injuring or defacing tombs, memorials of
the dead, &c.

40. Making roads, canals, &c., through burial

grounds.

41. Cruelty to animals.

Sectioi^" 1. Whoever fraudulently and deceitfully entices or takes

away an unmarried female under the age of sixteen years, from her

father's house or wherever else she may be found, without the consent

of the parent, guardian, or master, if any, under whose care and custody
she is living, for the purpose of effecting a clandestine marriage of such

female without such consent, shall be punished by imprisonment in the

state prison not exceeding one year, or by fine not exceeding one thou-

sand dollars, or by both fine and imprisonment in the jail.

Sect. 2. Whoever fraudulently and deceitfully entices or takes away
an unmarried woman, of a chaste life and conversation, fi'om her father's

house, or wherever else she may be found, for the purpose of prostitution at

a house of ill fome, assignation, or elsewhere, and whoever aids and assists

in such abduction for such purpose, shall be punished by imprisonment
in the state prison not exceeding three years, or in the common jail not
exceeding one year, or by fine not exceeding one thousand dollars, or by
both fine and imprisonment in the jail. But no prosecution shall be
commenced after two years from the commission of the offence.

Sect. 3. Whoever commits adultery shall be punished by imprison-

ment in the state prison not exceeding three years, or in the jail not
exceeding two years ; or by fine not exceeding five hundred dollars ; and
when the crime is committed between a married woman and a man who
is unmarried, the man shall be deemed guilty of adultery.

Sect. 4. Whoever, having a former husband or wife living, marries
another person, or continues to cohabit with such second husband or

wife in this state, shall (excej:>t in the cases mentioned in the following
section) be deemed guilty of polygamy, and be punished by imprison-
ment in the state prison not exceeding five years, or in the jail not
exceeding three years, or by fine not exceeding five hundred dollars.

69 103

Abduction of
an unmarried
female under
sixteen for the
purpose of mar-
riage.

185?, 254.

7 Gray, 484.

of unmarried
women, &c., for
tlie purpose of
prostitution.
Limitation.
1845, 210, §§1,2.
12 Met. 94.

Adultery.
R. S. KiO, § 1.

21 Pick. 509.

2 Met. 190.

5 Met. 535.

2 Cush. .551.

Cush. 78.

Polygamy.
R. S. 130, § 2.

1 Pick. 136.

8 Pick. 483.

7 Met. 472.

2 Cush. 553.
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Excepted cases.

K. S. 130, § 3.

Lewd and las-

civious cohabi-
tation, and open
and gross lewd-
ness.
K. S. 130, § 4.

1 Mass. 8.

10 Mass. 153.

Incest.
K. S. 130, § 13.

Fornication.
K. S. 130, § 5.

1849, 132, § 3.

Unlawful at-

tempts, &c., to
procure mis-
carriage.
1845, 27.

Advertising,
&c., notices,
&c., of means to
procure abor-
tion.

1847, 83.

Concealment by
mother of death
ofbastard child.

K. S. 130, § 0.

Offence may be
inserted in in-

dictment for
murder.
K. S. 130, § 7.

Keeping house
of ill fame.
R. S. 130, § 8.

1849, 84.

2 Gray, 356.

Lease of house
so kept, void at

Sect, 5. The provision of the preceding section shall not extend to

any person whose husband or wife has been continually remaining beyond
sea, or has voluntarily withdrawn from the other, and remained absent

for the space of seven years together, the party marrying again not

knowing the other to be living within that time, nor to any person

legally divorced from the bonds of matrimony, and not the guilty cause

of such divorce.

Sect. 6. If any man and woman, not being married to each other,

lewdly and lasciviously associate and cohabit together, or if any man or

woman, married or unmanied, is guilty of open and gross lewdness and
lascivious behavior, every such person shall be punished by imprisonment

in the state prison not exceeding three years, or in the jail not exceed-

ing two years, or by fine not exceeding three hundred dollars.

Sect. 7. Persons within the degrees of consanguinity within which

marriages are prohibited or declared by law to be incestuous and void,

who intermarry, or commit adultery or fornication with each other, shall

be punished by impiisonment in the state prison not exceeding twenty

years, or in the jail not exceeding three years.

Sect. 8. If a man commits fornication with a single woman, each of

them shall be punished by imprisonment in the jail not exceeding three

months, or by fine not exceeding thirty dollars.

Sect. 9. Whoever, with intent to procure miscarriage of any woman,
unlawfully administers to her, or advises or prescribes for her, or causes

to be taken by her, any poison, drug, medicine, or other noxious thing,

or unlawfully uses any instrument or other means whatever wuth the like

intent, or with like intent aids or assists therein, shall, if the woman dies

in consequence thereof, be imprisoned in the state prison not exceeding

twenty, nor less than five, years, and if the woman does not die in con-

sequence thereof, shall be punished by imprisonment in the state prison

not exceeding seven years, nor less than one year, and by fine not

exceeding two thousand dollars.

Sect. 10. Whoever knowingly advertises, prints, publishes, distrib-

utes, or circulates, or knowingly causes to be advertised, printed, pub-

lished, distributed, or circulated, any pamphlet, printed paper, book,

newspaper, notice, advertisement, or reference, containing words or lan-

guage giving or conveying any notice, hint, or reference, to any person,

or to the name of any person, real or fictitious, from whom, or to any

place, house, shop, or office, where, any poison, drug, mixture, prepara-

tion, medicine, or noxious thing, or any instrument or means whatever,

or any advice, direction, information, or knowledge, may be obtained for

the purpose of causing or procuring the miscarriage of any woman preg-

nant with child, shall be punished by imprisonment in the state prison

or jail not exceeding three years, or by fine not exceeding one thousand

dollars.

Sect. 11. If a woman conceals the death of any issue of her body,

which, if born alive, would be a bastard, so that it may not be known
whether such issue was born alive or not, or whether it was not mur-

dered, she shall be punished by fine not exceeding one hundred dollars,

or by imprisonment in the jail not exceeding one year.

Sect. 12. Any woman indicted for the murder of her infimt bastard

child, may also be charged in the same indictment with the offence

described in the preceding section ; and if on the trial the juiy acquit

her of the charge of murder, they may find her guilty of the conceal-

ment.
Sect. 13. Whoever keeps a house of ill fame, resorted to for the

purpose of prostitution or lewdness, shall be punished by imprisonment

in the jail not exceeding two years.

Sect. 14. When the lessee of a dwelling-house is convicted of the

offence mentioned in the preceding section, the lease or contract for
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letting the house shall, at the option of the lessor, become void; and option of lossor.

the lessor shall have the like remedy to recover the possession as against a^pfck ^2c
^
^'

a tenant holding over after the expiration of his term.
Sect. 15. Whoever imports, prints, publishes, sells, or distributes, importing, soii-

any book, pamphlet, ballad, printed paper, or other thing, containing ^^s, ^^j,<g"™y'

obscene language, or any obscene prints, pictures, figures, or descrip- books or prints,

tions, manifestly tending to the corruption of the morals of youth ; or ^% ^^q § ^^

introduces into any family, school, or place of education, or buys, pro- irMass.m
'

cures, receives, or has in his possession, any such book, pamphlet, ballad, ^ ^^^^' ^^''

printed paper, or other thing, either for the purpose of sale, exhibition,
loan, or circulation, or with intent to introduce the same into any fam-
ily, school, or place of education ; shall be punished by imprisonment
in the state prison not exceeding five years, or by imprisonment in
the jail not exceeding two years, and fine not exceeding one thousand
dollars.

Sect. 16. Any police court or justice of the peace may issue a war- Police court,

rant for the purpose of searching for any obscene books, pamphlets, bal- fearc" warra'S;
lads, printed papers, or other things, mentioned in the precedinar sec- ^P^ s"*"'' books,

tion, m the manner provided m chapter one hundred and seventy; and to iJe destroyed.

all such things found by an oflScer in executing a search warrant, or ^- ^- ^^°' ^ ^^•

produced or brought into court, shall be safely kept so long as is neces-
sary for the purpose of being used as evidence in any case, and as soon
as may be afterwards shall be destroyed by order of the court before
whom the same is brought.

Sect. 17. When a person is convicted under either of the two pre- Half of fine to

ceding sections, and sentenced to pay a fine, there shall be paid to the
ecutoj-'*

*" ^^°^'

person who informed and prosecuted such oifender to conviction, one- R. s. i3o, § 12.

half of the amount of the fine actually paid by such convict. '^^' ^^^' ^
*^'

Sect. 18. Whoever commits the abominable and detestable crime crime ag-aiust

against nature, either with mankind, or with any beast, shall be pun-
i^^^g'^i^o 14

ished by imprisonment in the state prison not exceeding twenty years. • • '
'

Sect. 19. Whoever wilfully blasphemes the holy name of God, by Blasphemy,
denying, cursing, or contumeliously reproaching God, his creation, gov- 2olick°2oV^"
emment, or final judging of the world, or by cursing or contumeliously
reproaching Jesus Christ, or the Holy Ghost, or by cursing or contume-
liously reproaching the holy word of God, contained in the holy scrip-

tures, or exposing them to contempt and ridicule, shall be punished by
imprisonment in the state prison not exceeding tw^o years, or in the jail

not exceeding one year, or by fine not exceeding three hundred dollars,

and may also be bound to good behavior.
Sect. 20. Whoever, having arrived at the age of discretion, pro- Profane cursing

fanely curses or swears, shall, on conviction before any justice of the ?Jl's!T3o,Ti«
peace or poHce court, be punished by fine not exceeding five dollars nor
less than one dollar; but no prosecution shall be commenced after
twenty days from the commission of the oflTence.

Sect. 21. Whoever wilfully interrupts or disturbs any assembly Disturbing reu-

of people met for the worship of God shall be punished by impi-is-
g°sfiIo°7'i7^'

onment in the jail not exceeding thirty days, or by fine not exceeding 2 Masa. 103.

fifty dollars.

Sect. 22, Whoever, during the time of holding any camp or field Gaming, &c.,

meeting for rehgious purposes, and within one mile of the place of hold- r;'*'!!°^i"Pf
°^

1 i' 1 1 1 11 1 1^1. . ,
place of fieldmg sucn meetmg, hawks or peddles goods, wares, merchandise, or, with- meeting for

out permission from the authorities having charge of such meeting, J^oi^^"*^^
^'""

establishes any tent or booth, for vending provisions or refreshments, or i838, 143.
,

practises or engages in gaming or horse-racing, or exhibits or offers to
exhibit, shows or plays, shall forfeit for each offence a sum not exceed-
ing twenty dollars : provided, that a person having his regular and usual
place of business within such limits, is not hereby requii'ed to suspend
his business.
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l8k Cl

(k e.u_

Disturbance of
schools aud
public meet-
ings.
1849, 59.

1 Gray, 476.

of funerals.

1851, 193.

1 Gray, 480.

Drunkenness.
R. S. i:w, § 18.

second con-
viction.

1850, 263.

in the city of
Boston.
1855, 53.

Rogues, vaga-
bonds, &c.
R. S. 143, § 5.

1837, 217.

1856, 186.

8 Met. 513.

5 Gray, 85.

See§§ 31,34.
Ch. 178, §§ 17,

58.

may be pun-
ished by fine,

and sentenced
conditionally.
R. S. 143, § 6.

ia37, 157.

1851, 346.

8 Met. 513.

Master of
house of indus-
try, &c., to re-

ceive persons
committed, &c.
R. S. 87, § 41.

R. S. 143, § 6.

1851, 346.

Sect. 23. Whoever wilfully interrupts or disturbs any school or

other assembly of peoi>le met for a lawful purpose, shall be punished by
imprisonment m the jail not exceeding thiyty days, or by fine not exceed-

ing fifty dollars.

Sect. 24. Whoever wilfully interrupts, or by fast driving or other-

wise in any way disturbs, a funeral assembly or procession, shall be pun-

ished by imprisonment in the jail not exceeding thirty days, or by fine

not exceeding fifty dollars.

Sect. 25. Whoever is guilty of drunkenness by the voluntary use

of intoxicating liqnor shall for the first offence be punished by fine

not exceeding five dollars, and for any like ofience committed after the

first conviction, by fine not exceeding ten dollars, or by imprisonment

in the house of correction not exceeding three months ; but no prose-

cution shall be commenced after six months from the commission of the

ofience.

Sect. 26. Whoever has become liable to imprisonment in the house

of correction upon a second conviction for the crime of drunkenness,

may be committed to the workhouse, if any, in the town or city where
the ofience was committed, instead of the house of correction.

Sect. 27. A person convicted of the crime of drunkenness in the

city of Boston, may be committed, in case of non-payment of the fine,

to the house of industry instead of the jail or house of correction.

The term of imprisonment and the manner of pardon and discharge

shall in all respects be the same as are provided in cases where such

persons are held in prison in the county of SuflTolk for non-payment of

fine and costs.

Sect. 28. Rogues and vagabonds, idle and dissolute persons who go
'

about begging, persons who use any juggling or unlawful games or

plays, common pipers and fiddlers, stubborn children, runaways, com-
mon drunkards, common night walkers, pilferers, lewd, wanton, and
lascivious persons in speech or behavior, common railers and brawlers,

persons who neglect their calling or employment, misspend what they

earn and do not provide for themselves or for the support of their fam-

ilies, and all other idle and disorderly persons, including therein those

persons who neglect all lawful business and habitually misspend their

time by frequenting houses of ill fiime, gaming houses, or tippling shops,

may, upon conviction, be committed, for a term not exceeding six months,

to the house of correction, or to the house of industry or workhouse
within the city or town where the conviction is had, or to the work-
house, if any there is, in the city or town in which the ofiender has a

legal settlement, if such town is within the county.

Sect. 29. When a person is convicted, by a justice of the peace or

police court, of any ofience mentioned in the preceding section, he may,
instead of the punishment therein mentioned, be punished by fine not

exceeding twenty dollars, either with or without a condition that if the

same witli the costs of prosecution is not paid within a time specified,

he shall be committed to the house of correction, house of industry, or

workhouse, as is provided in the preceding section ; which conditional

sentence shall be carried into execution according to the provisions of

section seven of chapter one hundred and seventy-four.

Sect. 30. The master, keeper, director, or overseer, of a house of in-

dustry or workhouse to which any person is committed under the two
preceding sections, shall receive all persons so committed, set them to

work if they are able, and employ and govern them in the manner re-

quired by law and prescribed by the rules and orders established for

that purpose ; and the city or town in Avhich such house is situated may
recover the balance of the expense of the support of any such person

over and above the amount of his labor, from the party thus sentenced,

or fi-om any kindred, town, or city, liable by law for his sujjport, if he is
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a pauper, in like manner as if he had been committed to the house of
coiTection for the same offence.

Sect. 31. If any person convicted under the provisions of section Party commit-

twenty-eight appeals from the sentence, the commission of any like offence
u,"ft,?'lectfon

by him before judgment on the appeal, shall be deemed a breach of the tweuty-eijrht

condition of the recognizance, if any was taken upon allowing the appeal. k!s. mT§8.
Sect. 32. When a person is brought before a magistrate upon a Respondent

charge of any offence mentioned in section twenty-eight, such magis- char^edlj'n
trate, or the court before which the cause may be carried by ajipeal, recognizance,

may in any stage of the proceedings direct the respondent or appellant RJHutft-
to be discharged, upon his entering into a recognizance with sufficient

sureties, in such sum as the magistrate or court directs, for his good be-
havior for a term not less than six months nor exceeding two years,
and paying the costs of prosecution or such part thereof as the magis-
trate or court shall direct.

Sect. 33. A person found in a street, highway, or other public place. Disorderly per-

in the night time, committing any of the "offences or disorders before ^ghtTime!'^'^
'"^

mentioned, may be apprehended by any sheriff, deputy-sheriff, constable, K-^s. m, § 7.

or watchman, or by any other person by the order of any magistrate or
either of said officers, without a written warrant, and kept in custody in

a convenient place, not more than twenty-four hours, Sundays excepted;
at or before the expiration of which time, he shall be brought before a
justice of the peace or police court, and proceeded against in the man-
ner directed in the preceding section, or discharged, as such magistrate
shall detennine.

Sect. 34. If a person discharged under the provisions of section Conviction of

seventeen of chapter one hundred'and seventy-eight, is afterwards con- errafter di°-^'
victed of any offence mentioned in section twenty-eight, committed charge on for-

after the former conviction, either in the same or a different county, he RrLT^slTia-'*'
may be sentenced by the magistrate or court before whom the second
conviction is had, to hard labor in the house of correction, house of in-

dustry, or workhouse, for a term not exceeding one year.

Sect. 35. When a person is convicted as a common night walker. Night walking,

and it is alleged in the complaint, and proved at the trial, that the de- tjon^
''°"'''''"

fendant has been previously twice convicted of the same offence, such i,«55, C9, § i.

person may be sentenced to the house of correction, house of industry,
^^"^ Ch. i-s,

§
is.

or workhouse, if any such is established in the town or city, for a term
not exceeding five years.

Sect. 36. If a sheriff, deputy-sheriff, coroner, or constable, takes the sheriff, &c.,

body of any deceased person, on mesne process or execution, he shall ^^1^''^ ^ '^'^^^

be punished by fine not exceeding five hundred dollars, or imprisonment k. s.'i4, § si.

in the jail not exceeding six months.
Sect. 37. Whoever not being authorized by the board of health, violation of

overseers of the poor, directors of a workhouse, selectmen, or mayor and r.^s.""o^'§ 19.

aldermen, of any city or town, by the board of directors for public insti- is'sK'ss.

'

tutions, or overseers of the poor of the city of Boston, wilfully digs up, \l pjck. 304.

disinters, removes, or conveys away, any human body, or the remains
thereof, or knowingly aids in such disinterment, removal, or conveying
away, and whoever is accessory thereto, either before or after the fact,

shall be punished by imprisonment in the state prison not exceeding
one year, or in the jail not exceeding two years, or by fine not exceeding
two thousand dollars.

Sect. 38. Whoever buys, sells, or has in his possession for the pur- Buying or har-

pose of buying or selling, or trafficking in, the dead body of any human ^f the'"S)uSo8e
being, shall be punished by fine of not less than fifty nor exceeding five of sale, &c.

hundred dollars, or by imprisonment in the jail not less than three
^^ss, 323, §§ 2, 3.

months, nor exceeding three years.
Sect. 39. Whoever wilfully destroys, mutilates, defaces, injures, or injuring or de-

removes, any tomb, monument, gravestone, or other structure, or thing,
^'"""^ ^°"'^^'

69*
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memorials of
the dead, &c.
K. S. 130, § 20.

Making- roads,
canals, &c.,
through burial
grounds.
R. S. 2i, §§ 59,

60.

K. S. 130, § 21.

Cruelty to ani-
mals.
K. S. 130, § 22.

placed or designed for a memorial of the dead, or any fence, railing,

curb, or other thing, intended for the protection or ornament of any
tomb, monument, gravestone, or other structure, before mentioned, or

of any enclosure for the burial of the dead, or wilfully destroys, muti-

lates, removes, cuts, breaks, or injures, any tree, shrub, or plant, placed

or being within any such enclosure, or wantonly or maliciously disturbs

the contents of a tomb or grave, shall be punished by fine not exceed-

ing five hundred dollars nor less than ten dollars, or by imprisonment
in the jail not exceeding one year.

Sect. 40. Whoever lays out, opens, or makes, a highway or town
way, or constructs a railroad, turnpike, or canal, or any other thing in

the nature of a public easement, over, through, in, or upon, any part

of such enclosure, being the property of a city, town, parish, religious

society, or of jDrivate proprietors, used or appropriated for the burial of

the dead, unless an authority for that purpose is specially granted by
law, or unless the consent of such city, town, parish, religious society,

or proprietors, respectively, is first obtained, shall be punished by fine

not exceeding two thousand dollars, or by imprisonment in the jail not
exceeding one year.

Sect. 41. Whoever cruelly beats or tortures any horse, ox, or other

animal, whether belonging to himself or another, shall be punished by
imprisonment in the jail not exceeding one year, or by fine not exceed-

ing one hundred dollars.

CHAPTER 166.

OF OFFENCES AGAINST THE PUBLIC HEALTH.

Section
1. Selling corrupt or unwholesome provisions

without notice.

2. Killing for sale or selling calves less than

four weeks old.

3. Adulterating food.

4. liquor, &c., with cocculus indicus, &c.

Section
5. Adulteration of drugs and medicines.

6. Wilfully corrupting springs, &c., or in-

juring aqueduct.

7. Persons selling arsenic, &c., to keep record,

&c. Purchasers who give false name, &c.

\l ,v.i\'
Selling corrupt
or unwhole-
some provisions
without notice.

R. S. 131, § 1.

Killing for sale

or selhng
calves less than
four weeks old.

1855, 239.

Adulterating
food.
K. S. 131, § 2.

liquor used
for drink, with
cocculus indi'
CU.1, &c.
1855, 356.

Section" 1. Whoever knowingly sells any kind of diseased, corrupted,

or unwholesome provisions, whether for meat or drink, without making
the same fully known to the buyer, shall be punished by imprisonment
in the jail not exceeding six months, or by fine not exceeding two hun-
dred dollars.

Sect, 2. Whoever kills or causes to be killed, for the purpose of sale,

any calf less than four weeks old, or knowingly sells, or has in his pos-

session with intent to sell, the meat of any calf killed when less than
four weeks old, shall be punished by fine not exceeding two hundred
dollars.

Sect. 3. Whoever fraudulently adulterates, for the purpose of sale,

bread or any other substance intended for food, with any substance in-

jurious to health, shall be punished by imprisonment in the jail not
exceeding one year, or by fine not exceeding three hundred dollars

;

and the articles so adulterated shall be forfeited, and destroyed under
the direction of the court.

Sect. 4. Whoever adulterates, for the purpose of sale, any liquor

used or intended for drink, with cocculus indicus, vitriol, grains of para-

dise, opium, alum, capsicum, copperas, laurel water, logwood, Brazil

wood, cochineal, sugar of lead, or any other substance which is jjoisonous
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or injurious to health ; and wlioever knowingly sells any such liquor so

adulterated, shall be punished by imprisonment in the state prison not

exceeding three years ; and the articles so adulterated shall be forfeited.

Sect. 5. Whoever fraudulently adulterates, for the purpose of sale, Adulteration

any drug or medicine, or sells any fraudulently adulterated drug or nfed^i^or*^

medicine, knowing the same to be adulterated, shall be punished by is03,3u4, §i.

imprisonment in the jail not exceeding one year, or by fine not exceed-

ing four hundred dollars; and such adulterated drugs and medicines

sliall be forfeited, and destroyed under the direction of the court.

Sect. 6. Whoever wilfully or maliciously defiles, corrupts, or makes WiiMiy cor-

impure, any spring or other source of water or reservoir, or destroys or sprn'of, &c.,

injures any pipe, conductor of water, or other property, pertaining to !j;^^'^JJ|™^'

an aqueduct, or aids or abets in any such trespass, shall be punished by i»43,c5,§2.

fine not exceeding one thousand dollars, or by imprisonment in the jail

not exceeding one year.

Sect. 7. If an apothecary or other person sells any arsenic, strych- Persons ^eiimg

nine, corrosive sublimate, or prussic acid, without the written prescrip- kcepVecord^

tion of a physician, he shall keep a record of the date of such sale, the
^^^^.^a^grs

article, the amount thereof sold, and the person or persons to whom who ^ve false

delivered ; and for each neglect he shall forfeit a sum not exceeding fifty
^^^'2m,'i§ 1,2.

dollars. Whoever purchases deadly poisons, as aforesaid, and gives a

fiilse or fictitious name to the apothecary or other person, shall be pun-

ished by fine not exceeding fifty dollars.

CHAPTER 167.

OF OFFENCES AGAINST PUBLIC POLICY.

Section
1. Setting up or promoting illegal lotteries,

gifts, itc.

2. Permitting lotteries, &c., to be set up, &c.,

in a house, &c.

3. Selling lottery tickets, shares, &c., or aid-

ing therein.

4. Second conviction.

6. Advertising lottery tickets for sale. Ex-
hibiting representation of lottery, &c.

6. Making or selling tickets in a fictitious lot-

tery.

Section
7. Defendant to prove genuineness, &c., of

tickets sold by him.

8. Prizes, &c., forfeited to the state.

9. Racing, &c., declared unlawful. Penalty.

10. Location and regulation of race grounds

and trotting parks. Selectmen, &c., may
alter terms.

11. Unlawful race grounds deemed nuisances.

Penalty.

Section 1. Whoever sets up or promotes any lottery for money; or Setting up or

by way of lottery disposes of any property of value, real or personal ; or Sai*™tterfes,
^

under the pretext of a sale, gift, or delivery, of any other propertj^, or gft|, &c-
^ ^

any right, privilege, or thing, whatever, disposes of, or offers or attempts i85(i,'i2i7§ 1.'

to dispose of; any real or personal property, with an intent to make the
^ jig^-g^l; ggg^

disposal of such real or personal property dependent upon or connected 2 Gray. 69.

with any chance by lot, dice, numbers, game, hazard, or other gambUng
device, Avhereby such chance or device is made an additional inducement

to the disposal or sale of said property; and whoever aids either by print-

ing or writing, or is in any way concerned, in the setting up, managing,

or drawing, of any such lottery, or in such disposal, or offer, or attempt,

to dispose of property by any such chance or device; shall for each

offence be punished by fine not exceeding two thousand dollars.

Sect. 2. Whoever in a house, shop, or building, owned or occupied Permitting lot-

by him or under his control, knowingly permits the setting up, managing, be"et tfp*',"&c!,

or drawing, of such lottery, or such disposal or attempt to dispose of in a house, &c.
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R. S. 133, § 1.

1856, 121, § 1.

2 Gray, 69.

Selling' lottery-

tickets, shares,
&c., or aiding
therein.
R. S. 132, § 2.

185fi, 121, § 1.

2 Met. 329, 338.

Second convic-
tion.

R. S. 132, § 3.

1850, 121, § 1.

Advertising' lot-

tery tickets for
sale.

Exhibiting' rep-
resentation of
lottery, &c.
R. S. 1.32, § 4.

6 Pick. 41, 42.

Making or sell-

ing tickets in a
fictitious lot-

tery.
R. S. 132, § 5.

Defendant to
prove genuine-
ness, &c., of
tickets sold by
him.
R. S. 132, § 6.

Prizes, &c., for-

feited to the
state.

R. S. 132, § 8.

1856, 121, §§1,2.

property, or the sale of a lottery ticket, or share of a ticket, or any other
writing, certificate, bill, token, or other device, purporting or intended
to entitle the holder, bearer, or any other person, to a prize, or to a share

of or interest in a prize, to be draAvn in a lottery, or in such disposal of
property ; and whoever knowingly suffers money or other property to

be raffled for in such house, shop, or building, or to be won there by
throwing or using dice, or by any other game of chance; shall for each
offence be punished by fine not exceeding two thousand dollars.

Sect. 3. Whoever sells, either for himself or another person, or

offers for sale, or has in his possession with intent to sell or offer for sale,

or to exchange or negotiate, or in any wise aids or assists in the selling,

negotiating, or disposing of, a ticket in any such lottery, or a share of a
ticket, or any such writing, certificate, bill, token, or other device, or any
share or right in such disposal or offer, as is mentioned in section one,

shall for each offence be punished by fine not exceeding two thousand
dollars.

Sect. 4. Whoever, after being convicted of any offence mentioned in

either of the preceding sections, commits the like offence, or any other
of the offences therein mentioned, shall, in addition to the fine before

provided therefor, be punished by im^^risonment in the house of correc-

tion not exceeding one year.

Sect. 5. Whoever advertises any lottery ticket, or any share in such
ticket, for sale, either himself or by another person, or sets up or exhibits,

or devises or makes for the purpose of being set up or exhibited, any
sign, symbol, or emblematic or other representation, of a lottery or the
drawing thereof, in any way indicating where a lottery ticket or a share

thereof, or any such writing, certificate, bill, token, or other device, be-

fore mentioned, may be purchased or obtained, or in any way invites or
entices, or attempts to invite or entice, any other person to purchase or

receive the same, shall for each offence be punished by fine not exceed-
ing one hundred dollars.

Sect. 6. Whoever makes or sells, or has in his possession with intent

to sell, exchange, or negotiate ; or by printing, writing, or otherwise,

assists in making or selling, or in attempting to sell, exchange, or nego-
tiate a false or fictitious lottery ticket, or any share thereof, or any
writing, certificate, bill, token, or other device, before mentioned, or any
ticket, or share thereof, in a fictitious or pretended lottery, knowing the

same to be false or fictitious ; or receives any money or other thing of
value for any such ticket or share of a ticket, writing, certificate, bill,

token, or other device, purporting that the owner, bearer, or holder,

thereof, shall be entitled to receive any prize, or share of a prize, or any
other thing of value, that may be drawn in a lottery, knowing the same
to be false or fictitious ; shall for each offence be punished by imprison-

ment in the state prison not exceeding three years.

Sect. 7. Upon the trial of an indictment for either of the offences

mentioned in the preceding section, any ticket or share of a ticket, or

any other writing or thing before mentioned, which the defendant has
sold or offered for sale, or for which he has received a valuable consider-

ation, shall be deemed to be fiilse, spurious, or fictitious, unless such
defendant proves that the same was true and genuine, duly issued by
the authority of some legislature within the United States, that such
lottery was existing and undrawn, and that such ticket or share thereof,

or other writing or thing before mentioned, was issued by lawful author-

ity, and binding upon the persons who issued the same.
Sect. 8. All suras of money and every other valuable thing drawn

as a prize or as a share of a prize in any lottery, and all property dis-

posed of or offered to be disposed of by any chance or device under
the pretext mentioned in section one, by any person being an inhabitant

or resident within this state, and all sums of money or other things of
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value received by any such person, by reason of his being the owner or
holder of any ticket or share of a ticket in a lottery or jiretended lot-

tery, or of a share or riglit in any such scheme of chance or such device,

contrary to the provisions of this chapter, shall be forfeited, and may
be recovered by an information filed, or by an action for money had
and received brought by the attorney-general or any district-attor-

ney or other jirosecuting officer in the name and on behalf of the com-
monwealth.

Sect. 9. All racing, running, trotting, or pacing, of any horse or Racing, &c., de-

other animal of the horse kind, for a bet or wager of money or other
fiaJ^'^'peulatV.

valuable thing, or for a purse or stake, made within this state, is declared i84'6,200,§§ 1,2.

to be unlawful ; and all persons engaged in such racing, running, trot-

ting, or pacing, for any such bet or wager, purse or stake, and all per-

sons aiding or abetting the same, shall be punished by fine not exceed-
ing one thousand dollars, or by imprisonment in the jail not exceeding
one year, or by both such fine and imprisonment.

Sect. 10. No land within any town or city shall be laid out or used Location and

as a race ground or trotting park, for the admission to which of persons rale ^^rounda

or property, any money or other valuable consideration shall be directly and trotting

or indirectly taken or required, without the previous consent of and nien,\'c!,*inay

location by the selectmen or mayor and aldermen ; who may regulate
and alter the terms and conditions under which the same shall be laid

out, used, or continued in use ; and discontinue the same when in their

judgment the public good so requires ; and no land shall be used for

any of the purposes mentioned in the preceding section.

Sect. 11. Every race ground or trotting park established, laid out. Unlawful race

used, or continued in use, contrary to the provisions of this chapter, is ieemed**nui-

declared a common nuisance, and shall be abated as such ; and all per- sances. Pen-

sons owning, keeping, using, or permitting to be used, such race ground issej 102, §§2, 3.

or trotting park, or aiding or abetting therein, shall be punished in the
manner provided in section nine.

alter terms.
1856, 102, § 1.

CHAPTER 168.

OF FELONIES, ACCESSORIES, ABETTORS, AND ATTEMPTS TO COMMIT
CRIMES.

Section
1. Felony.

2. Indictments, &c., for, not to be quashed,

&c.

3. Persons accessory before fact, punished as

principals.

Section
4. Accessories before fact, when and how

tried.

5. where to be tried.

6. Accessories after fact, who shall be deemed.
7. how, when, and where, tried.

8. Attempts to commit offences.

Section 1. Any crime punishable by death or imprisonment in the reiony.

state prison is a felony ; and no other crime shall be so considered. 3^Gr'ay^,'«8.'

Sect. 2. It shall not be necessary to allege in any indictment or indictments,

complaint that the ofience charged is a felony, or felonious, or done *^' ^"''' "?^ *°

r- T 1 111 •!• i-^i IT boquaslied,&c.
leloniously ; nor shall any indictment or complaint be quashed or 1852, 3;, § 3.

deemed invalid by reason of the omission of the words " felony," ^^*' ^•

"felonious," or "feloniously."

Sect. 3. Whoever aids in the commission of a felony, or is acces- Persons acces-

sory thereto before the fact, by counselling, hiring, or otherwise procur- punisb'^r/as^'"'*

ing, such felony to be committed, shall be punished in the manner
p'^I'^'I'^.I^'c ^

prescribed for the punishment of the principal felon. 3'Gray, 441,48.

104

lu :̂Ut
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Accessories be-

fore fact, when
and how tried.

K. S. 133, § 2.

16 Mass. 423.

3 Gray, 448.

where to be
tried.

K. S. 133, § 3.

Accessories
after fact who
shall be
deemed.
K. S. 133, § 4.

how, when,
and where,
tried.

K. S. 133, § 5.

Attempts to
commit of-
fences.
K. S. 133, § 13.

10 Met. 422.

3 Cush. 529.

5 Cush. 305.

Sect. 4. Whoever counsels, hires, or otherwise procures, a felony to

be committed, may be indicted and convicted as an accessory before the

fact, either with the principal felon, or after his conviction ; or may be
indicted and convicted of a substantive felony, whether the principal

felon has or has not been convicted, or is or is not amenable to justice
;

and in the last-mentioned case may be punished in the same manner as

if convicted of being an accessory before the fact.

Sect. 5. A person charged with the offence mentioned in the pre-

ceding section may be indicted, tried, and punished, in the same court

and county where the principal felon might be indicted and tried,

although the offence of counselling, hiring, or procuring, the commis-

sion of such felony is committed on the high seas, or ou land either

within or without the limits of this state.

Sect. 6. Whoever, not standing in the relation of husband or wife,

parent or grandparent, child or grandchild, brother or sister, by con-

sanguinity or affinity, to the offender, after the commission of a felony,

harbors, conceals, maintains, or assists, the principal felon or accessory

before the fact, or gives such offender any other aid, knowing that he

has committed a felony, or been accessory thereto before the tact, with

intent that he shall avoid or escape detection, arrest, trial, or jninish-

ment, shall be deemed an accessory after the fact, and be punished by
imprisonment in the state prison not exceeding seven years, or in tlie

jail not exceeding three years, or by fine not exceeding one thousand

dollars.

Sect. 7. Whoever becomes an accessory to a felony after the fact

may be indicted, convicted, and punished, (whether the principal felon

has or has not been previously convicted, or is or is not amenable to

justice,) by any court having jurisdiction to try the principal felon, and
either in the county where such pei'son became an accessory, or in the

county where the principal felony was committed.

Sect. 8. Whoever attempts to commit an offence prohibited by laAV,

and in such attempt does any act towards the commission of such offence,

but fails in the perpetration, or is intercepted or prevented in the exe-

cution, of the same, where no express provision is made by law for the

punishment of such attempt, shall be punished as follows :
—

First. If the offence attempted to be committed is punishable with

death, the person convicted of such attempt shall be punished by
imprisonment in the state prison not exceeding ten years

:

Second. If the offence so attempted to be committed is punishable

by imprisonment in the state prison for life, or for five years or more,

the person convicted of such attempt shall be punished by imprisonment

in the state prison not exceeding five years, or in the jail not exceeding

one year:

Third. If the offence attempted to be committed is punishable by
imprisonment in the state prison for a term less than five years, or by
imprisonment in the jail, or by fine, the offender convicted of such

attempt shall be punished by imprisonment in the jail not exceeding

one year, or by fine not exceeding three hundred dollars ; but in no case

shall the punishment by imprisonment exceed one-half of the greatest

punishment which might have been inflicted if the offence attempted

had been committed.
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TITLE II.
OF PROCEEDINGS IN CRIMINAL CASES.

Chapter 169.— Of Proceedings to prevent the Commission of Crimes.

Chapter 170. — Of Search Warrants, Rewards, Arrest, Examination, Commitmentt

and Bail.

Chapter 171.— Of Indictments, Prosecutions, and Proceedings before Trials.

Chapter 172.— Of Trials.

Chapter 173.— Of Appeals, New Trials, and Reports.

Chapter 174.— Of Judgment and Execution.

Ch.\pter 175.— Of Inquests on Dead Bodies.

Chapter 176.— Of Fines, Forfeitures, and Costs.

Chapter 177.— Of Fugitives from Justice and Pardons.

CHAPTER 169.

OF PROCEEDINGS TO PREVENT THE COMMISSION OF CRIMES.

Spxtion
1. Officers authorized to keep the peace.

2. Comphiint, how made.
3. Arrest.

4. Trial. Recogfnlzance to keep the penr>p.

5. Proceeding's upon an order to recognize, &c.

6. Complainant, when to pay costs.

7. Payment of costs in other cases.

6. Appeal.

9. Witnesses to recognize.

10. Proceedings on appeal.

11. Recognizance, when to remain In force.

Section
12. Person committed for not recog'nizing, how

discharged.

13. Recognizances to be transmitted to court.

Suit thereon.

14. when to be required on view of court or
magistrate.

15. Persons who go armed may be required to

find sureties for the peace, &c.

16. Court may remit part of penalty.

17. Surety may surrender his principal, who
may recognize anew.

Section 1. The justices of the supreme judicial court, superior court, officers author^

and j)oUce courts, in vacation or in open court, and justices of the peace, p^!![|.g°
'^'^''^ ^^^

may cause to be kept all laws made for the preserA^ation of the public R. s.134, § 1.

peace; and in the execution of that power may require persons to give see'§\4|'

security to keep the peace, or for their good behavior, or both, as pro-

vided in this chapter.

Sect. 2. When complaint is made to any such magistrate, that a complaint, how
person has threatened to commit an offence against the person or prop-

^'^s'^'134 s :>

erty of another, the magistrate shall examine on oath the complainant
and any witnesses who may be produced, reduce the comj^laint to writ-

ing, and cause it to be subscribed by the complainant.
Sect. 3. If upon examination it appears that there is just cause to Arrest,

fiear that such offence may be committed, the magistrate shall issue a ^" ^* ^'^*' ^
^'

warrant under his hand, reciting the substance of the comjilaint, and
requiring the officer to whom it is directed forthwith to apprehend the
person complained of, and bring him before such magistrate or some
other magistrate or court having jurisdiction of the cause.

Sect. 4. When the party complained of is brought before the court '^."^i- Recogr-

or magistrate, he shall be heard in his defence, and may be required to the peace?
'^^^
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R. S. 134, § 4.

2 B. & A. 278.
4 Mass. 407.

8 Mass. 78.

Proceedings
upon an order
to recognize,
&c.
K. S. 134, §§5, 6.

Complainant,
when to pay
costs.

R. S. 134, § 7.

Payment of
costs in other
cases.

K. S. 134, § 8.

Appeal.
R. S. 134, § 9.

1852, 14.

1859, 196.

Witnesses to
recognize.
R. S. 194, § 10.

Proceedings
on ajipoal.

R. S. 134, § 11.

Recognizance,
wlien to remain
in force.

R. S. 134, § 12.

Person commit-
ted for not rec-

ognizing, Iiow
discharged.
R. S. 134, § 13.

Recognizances
to be transmit-
ted to court.
Suit tlioreou.

R. S. 134, § 14.

1852, 14.

1859, 196.

when to be re-

quired on view
of iMMirt or
magistrate.
]:..S. 134, § 15.

enter into a recognizance with sufficient sureties in such sum as the

court or magistrate directs, to keej) tlie peace towards all the people

of this commonwealth, and especially towards the person requiring

such security, for such term, not exceeding six months, as the court or

magistrate may order; but he shall not be bound over to the next court,

unless he is also charged with some other oflence for which he ought to

be held to answer at such court.

Sect. 5. If the person so ordered to recognize complies with the

order, he shall be discharged ; but if he refuses or neglects, the court or

magistrate shall commit him to the jail, house of correction, or house of

industry, during the period for which he was required to give security,

or until he so recoo-nizes, statins: in the warrant the cause of commit-
ment, with the sum and time for which security was required.

Sect. 6. If upon examination it does not appear that there is just

cause to fear that such offence will be committed by the party com-
plained of, he shall be forthwith discharged; and if the magistrate deems
the complaint unfounded, frivolous, or malicious, he may order the com-
plainant to pay the costs of prosecution, who shall thereupon be answer-

able to the magistrate and the officer for their fees, as for his own debt.

Sect. 7. When no order respecting the costs is made by the court

or magistrate, they shall be allowed and paid in the same manner as

costs before justices in criminal prosecutions ; but in all cases where a

person is required to give security to keep the peace, or for his good
behavior, the court or magistrate may further order, that the costs of

prosecution, or any part thereof, shall be paid by such person, who
shall stand committed until the costs are paid or he is otherwise legally

discharged.

Sect. 8. Whoever is aggrieved by the order of a justice of the peace

or police court, requiring him to recognize as aforesaid, may on giving

the security required appeal to the superior court next to be held in tlie

same county.

Sect. 9. The court or magistrate shall require such witnesses as may
be necessary to support the complaint, to recognize for theii' apj^earance

at the court appealed to.

Sect. 10. The court before which the appeal is prosecuted may
affirm the order or discharge the appellant, or may require him to enter

into a new recognizance with sufficient sureties in such sum and for

such time as the court deems proper, and may make such order in re-

lation to the costs of prosecution as maybe deemed just and reasonable.

Sect. 11. If the appellant fails to prosecute his appeal, his recog-

nizance shall remain in full force and effect as to any breach of the con-

dition, without an affirmation of the judgment or order of the court or

magistrate, and shall also stand as a security for any costs which the

court appealed to orders to be paid by the appellant.

Sect. 12. A person committed for not finding sureties or refusing

to recognize as required by the court or magistrate, may be discharged

by any judge or justice of the peace, on giving such security as was
required.

Sect. 13. Every recognizance taken pursuant to the foregoing pro-

visions shall be transmitted by the magistrate to the superior court for

the county on or before the first day of the next term, and shall be
there filed of record by the clerk; and upon a breach of the condition a

suit shall be commenced thereon by the district-attorney.

Sect, 14. Whoever in the presence of any magistrate mentioned in

section one, or before any court of record, makes an affi-ay, or threatens

to kill or beat another, or to commit any violence or outrage against his

person or property, and whoever in the presence of such court or magis-

trate contends with hot and angry words, to the distur'Dauce of the

peace, may be ordered, without process or any other proof, to recognize
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for keeping the peace or being of good behavior for a term not ex-

ceeding three months, and in case of refusal may be committed as before

directed.

Sect. 15. Whoever goes armed with a dirk, dagger, sword, pistol,

or other ofiensive and dangerous weapon, without reasonable cause to

fear an assault or other injuiy, or violence to his person, or to his fomily

or property, may on complaint of any person having reasonable cause
to fear an injury, or breach of the peace, be required to find sureties for

keeping the peace for a term not exceeding six months, with the right

of api)eal as before provided.

Sect. 16. When, upon a suit brought on such iccognizance, the pen-
alty thereof is adjudged forfeited, the court may, on the petition of any
defendant, remit such portion of it as the circumstances of the case
render just and reasonable.

Sect. 17. A surety in a recognizance to keep the peace, or for good
behavior, or both, shall have the same authority and right to take and
surrender his principal, as if he had been bail for him in a civil cause

;

and upon such surrender shall be discharged and exempt fi*om all lia-

bility for any act of the principal subsequent to such surrender, which
would be a breach of the condition of the recognizance. The person so
surrendered may recognize anew with sufficient sureties before any jus-

tice of the peace for the residue of the term, and shall thereupon be
discharged.

Persons who go
armed may be
required to find
sureties for the
peace, &c.
K. S. 143, § 16.

Court may re-
mit part of pen-
alty.

R. S. 134, § 17.

7 Mass. 397.

Surety may
surrender his
principal, who
may recognize
anew.
K. S. 134, § 18.
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of search warrants, rewards, arrest, examination,
commitment, and bail.

search warraiits.
Section

1. Search warrants for property stolen, &c.
2. Search warrants in other cases.

3. to whom directed; when and how exe-

cuted.

4. Search in the nigfht time, when allowed.

5. Property seized may be kept as evidence,

and then restored to owner or destroyed.

REWARDS FOR APPREHENDING OFFENDERS.

6. Governor may offer rewards, &c.
7. Mayor and aldermen, &c., may offer re-

wards, &c.

8. Payment of reward.

ARREST, EXAMINATION, COMMITMENT, AND
BAIL.

9. Warrants to arrest, by whom issued.
10. how to issue.

11. in what cases executed out of county, &c.
12. Prisoners, when to be brought before ma-

gistrate on arrest, &c.
13. Magistrate taking bail, to return recog-

nizance to court, &c.
14. Officer, how to proceed, if prisoner is not

bailed.

15. to take prisoner to county where war-
rant issued.

16. to be taken before magistrate, &c.
17. Magistrate may adjourn examination, &c.
18. In case of default, magistrate to certify

recognizance to court.

19. Proceedings when party fails to recognize.
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nors.

Witnesses refusing, shall be committed.
Depositions of witnesses may be taken in

certain cases. Proceedings.

to be returned to court, &c.

Magistrate may have associates. Fees in

such cases.

33. Commitments, when to be superseded, and
recognizances discharged.

Orders therefor, how to be filed, and effect

thereof.

Prisoners, how bailed if arrested after

court adjourns.

how bailed when committed.
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when bailed on Lord's day.
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Recognizances and examinations to be re-
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41, 42, 43. Bail may exonerate themselves, &c.
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Sectiox
48. Action and judgement on recogfnlzances.

49. not to be defeated, &c., for certain irreg'u-

larities.

50. Review of judgments on forfeited recogni-

zances.

Section
51. Review, petition for.

52. Proceedings when former judgment is di-

minished.

53. when not diminished.

54. Offences not bailable.

Search war-
rants for prop-
erty stolen, &c'.

Peel, of rights,
art. 14.

R. S. 142, § ]

5 Cush. 309.

1 Gray, 1.

Search war-
rants in other
C'lSOS.

K. S. 142, § 2.

for counter-
feit coin, notes,
&c.

for obscene
books and
prints.

for lottery
tickets, <fec.

5 Cush. .309.

for gaming
apparatus, &c.
11 Met. 79.

to whom di-

rected ; when
ani how exe-
cuted.
R.'S. 142, § 3.

5 Met. OS.

2 Met. 329.

Search in the
night time,
when allowed.
R. S. 142, § 4.

Property seized
niny be kept as
evidence, and
then restored to
owner or de-
Mtvoyed.
It. S. 142, § 5.

SEARCH WARRANTS.

Section" 1. Wlien complaint is made on oath to any magistrate
authorized to issue warrants in criminal cases, that personal property
has been stolen, embezzled, or obtained by false tokens or pretences,

and that the complainant believes that it is concealed in any particular

house or place, the magistrate, if he is satisfied that there is reasonable

cause for such belief, shall issue a warrant to search for such property.

Sect. 2. Any such magistrate may also, upon like complaint made on
oath, issue search warrants when satisfied that there is reasonable cause,

in the following cases, to wit :
—

First. To search for and seize counterfeit or spurious coin, forged
bank notes, and other forged instruments, or tools, machines, or materi-

als, prepared or provided for making either of them

:

Second. To search for and seize books, pamphlets, ballads, pnnted
papers, or other things, containing obscene language, or obscene prints,

pictures, figures, or descriptions, manifestly tending to corrupt the
morals of youth, and intended to be sold, loaned, circulated, or distrib-

uted, or to be introduced into any femily, school, or place of education

:

Third. To search for and seize lottery tickets or materials for a lot-

tery, unlawfully made, provided, or procured, for the purpose of draw-
ing a lottery

:

Fourth. To search for and seize gaming apparatus or implements
used, or kept and provided to be used, in unlawful gaming, in any
gaming house, or in any building, apartment, or place resorted to for

the purpose of unlawful gaming.
Sect. 3. All search warrants shall be directed to the sheriflT of the

county or his deputy, or to any of the constables of a city or town,
commanding such officer to search, in the day time, the house or place
where the stolen property or other things for which he is required to

search are believed to be concealed, (M'hich place and property, or
things to be searched for, shall be designated and described in the war-
rant,) and to bring such stolen property, or other things, when found,
and the persons in whose possession they are found, before the magis-
trate who issued the warrant, or some other magistrate or court having
cognizance of the case.

Sect. 4. If there is satisfactory evidence that any property stolen,

embezzled, or obtained by false tokens or pretences, or that any of the
other things for which a search warrant may be issued by the provisions
of this chapter, are concealed, kept, prepared, or used, in a particular

house or place, a warrant may be issued by two magistrates, or by a
police court, to authorize the searching of such house or place by a pub-
lic officer, in the night time, and to bring the property or things de-
scribed in the waiTant, if found, and the persons in whose possession
they are found, before either of the magistrates who issued the warrant,
or some other magistrate or court having cognizance of the case.

Sect. 5. When an officer in the execution of a search warrant finds

stolen or embezzled property, or seizes any of the other things for

which a search is allowed by the provisions of this chapter, all the ])rop-

erty and things so seized shall be safely kept by the direction of the
court or magistrate, so long as necessary for the purpose of being pro-

duced or used as evidence on any trial. As soon as may be afterwards,

all such stolen and embezzled proj^erty shall be restored to the owner
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thereof, and all the other things seized by virtue of such warrants shall

be burnt or otherwise destroyed under the direction of the court or

magistrate.

EEWABDS FOR APPREHENDING OFFENDERS.

Sect. 6. The governor, when in his opinion the public good requires Governor may
it, may offer and pay a suitable reward, not exceeding one thousand '^^'^ rewards,

dollars in one case, to any person who in consequence of such offer ap- R- s. i42, § h.

prebends, brings back, and secures, any person convicte-d of or charged amend.''§ i8-

with a capital crime, or other high crime or misdemeanor, who has
escaped from prison in this state, or to any person who in consequence
of such offer apprehends and secures a person charged with such offence,

when the person cannot be arrested and secured in the common course

of proceeding. The governor with the advice of the council may draw
his warrant on the treasury for the payment of every such reward.

Sect. 7. The mayor and aldennen or selectmen of any city or town. Mayor anriai-

when in their opinion the public good requires it, may offer a suitable ma™offer\'e-

reward, to be paid by such city or town, not exceeding five hundi-ed wafds, &c.

dollars in one case, to any person who in consequence of such offer 5\iet.%l

secures any person charged with a capital ci-ime or other high crime or
^

^^*'*j ^f-
misdemeanor committed in such place ; and such reward shall be paid ? Griiyj 5r4j 374.

by the treasurer upon the warrant of the mayor and aldermen or se-

lectmen.

Sect. 8. When more than one claimant appears and applies for the Payment of

payment of such reward, the mayor and aldermen or selectmen shall i|iot'?5,§2.

determine to whom the same shall be paid, and if to more than one per-

son, in what proportion to each ; and their detennination shall be final

and conclusive.

arrest, EXAl^nNATION, C03r&nTMENT, AKD BAIL.

Sect. 9. For the apprehension of persons charged with offenqes, the Warrants to

justices of the supreme judicial court, the superior court, or of any police whom issued.

court, in vacation as well as in term time, and all justices of the peace, ^|-,g^'^^"

are authorized to issue process, to carry into effect the following pro- '

visions of this chapter.

Sect. 10. Upon complaint made to any such magistrate, that a crim- how to issue.

inal offence has been committed, he shall examine on oath the com- k! sins! §6.'

plainant and any witnesses produced by him, shall reduce the complaint 1 Cush. 503.

to writing, and cause the same to be subscribed by the complainant, '^^'

and if it appears that such offence has been committed, the coiirt or

justice shall issue a warrant, reciting the substance of the accusation,

and requring the officer to whom it is directed, fortliAvith to take the

person accused and bring him before said court or justice or some other

court or magistrate of the county, to be dealt with according to law,

and in the same warrant may require the officer to summon such wit-

nesses as shall be therein named, to appear and give evidence on the

examination.

Sect. 11. If a person against whom a warrant is issued under the in what cases

provisions of chapter seventy-two, or for any alleged offence, before or county! &c!^*

"^

after the issuing of such warrant escapes from or is out of the county, JLf'gl?!'^^"
• the officer to whom such wan-ant is directed may pursue and apprehend '

the party charged, in any county of this state, and for that purpose may
command aid and exercise the same authority as in his own county.

Sect. 12. In all cases where the offence charged in a warrant is not Prisoners,

punishable by death or imprisonment in the state prison, if the person brouVit before

arrested requests that he mav be taken before a magistrate of the matristrate on
• • • • firrost &c

county m which the aiTest Avas made, for the purpose of entering into r. s. i35, § 4.

a recognizance without a trial or examination, the officer who made the
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Magistrate tak-
iug- bail, to re-
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ance to court,
&c.
K. S. 135,§5

Officer, how to
proceed if pris-
oner is not
bailed.

R. S. 135, § 6.

to take pris-
oner to county
where warrant
issued.
K. S. 1.35, § 7.

Person arrested
to be taken be-

fore magistrate,
&c.
R. S. 1.35, § 8.

1 Gush. 503.

Magistrate may
adjourn exami-
nation, &c.
K. S. 135, § 9.

1852, 259,

In case of de-
fault, magis-
trate to certify

recognizance to
court.

K. S. 135, § 10.

Proceedings,
when party
fails to recog-
nize.

K. S. 135, § 11.

Manner of con-
ducting exami-
nation.
E. S. 135, § 12.

arrest shall carry him before a magistrate of that county, who may take
fi-om the person arrested a recognizance with sufficient sureties for his

appearance at the court having cognizance of the offence, and next to
be held in the county where it is alleged to have been committed, and
the party arrested shall thereupon be liberated.

Sect. 13. The magistrate who so lets the person arrested to bail,

shall certify that fact upon the warrant, and deliver the same with the
recognizance to the officer, who shall cause the same to be delivered
without unnecessary delay to the clerk of the court before which the
accused was recognized to appear; and on application of the complain-
ant, the magistrate who issued the warrant, or the district-attorney, shall

cause such witnesses as he thinks necessary to be summoned to the same
court.

Sect. 14. When a person is arrested in a county other than that in

which the offence was committed, if the magistrate before whom he is

brought refuses to admit him to bail, or if no sufficient bail is offered,

the officer shall take him before the magistrate who issued the warrant,
or in his absence before some other magistrate of, or police court in, the
county in which the warrant was issued.

Sect. 15. When the offence charged in a warrant is punishable with
death, or by imprisonment in the state prison, if the officer makes the
arrest in another county, he shall convey the prisoner to the county
where the warrant was issued.

Sect. 16. Every person arrested by warrant for any offence, where
no other provision is made for his examination thereon, shall be brought
before the magistrate who issued the warrant, or if he is absent or una-
ble to attend, before some other magistrate of the same county ; and the
warrant, with a proper return thereon signed by the person who made
the arrest, shall be delivered to the magistrate.

Sect. 17. A magistrate may adjourn an examination or trial pending
before himself, from time to time as occasion requires, not exceeding ten
days at one time, without the consent of the defendant or person
charged, and to the same or a different place in the county, as he deems
necessary. In the mean time, if the party is charged with an offence

not bailable, he shall be committed ; otherwise he may be recognized in

a sum and with sureties to the satisfaction of the magistrate, for his

appearance for such further examination, and for want of such recogni-
zance he shall be committed to prison.

Sect. 18. If the person so recognized does not appear before the
magistrate or court according to the condition of such recognizance, the
magistrate or court shall record the default ; but such default may be
taken off by the magistrate or court for good cause shown at any time
to which the matter may be continued by said magistrate or court.

And in case such default shall not be taken off as aforesaid, the magis-
trate shall certify the recognizance with a record of such default to the
superior court, and like proceedings shall be had thereon as upon a
breach of the condition of a recognizance for appearance before said

superior court.

Sect. 19. When such person fiiils to recognize, he maybe committed
to prison by an order under the hand of the magistrate stating concisely

that he is committed for further examination on a future day to be
named in the order, and on the day appointed he may be brought before
the magistrate by his A^erbal order to the officer who made the commit-
ment, or by an order in writing to a different person.

Sect. 20. The magistrate before whom a person is brought upon a
charge of having committed an offence, shall as soon as may be examine
the complaint and the Avitnesses to support the prosecution on oath in

presence of the i)arty charged, in relation to any matters connected with
such charge which may be deemed pertinent.
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Sect. 21. After the testimony to support the prosecution, the wit- Examination

nesses for the prisoner, if he has any, shall be sworn and examined, prisouen*^

and he may be assisted by counsel in such examination, and in the cross- k. s. 135, § 13.

examination of the witnesses in support of the prosecution.

Sect. 2'2. The magistrate may at his discretion, while examining a witnesses may-

witness, exclude fi-om the place of examination all the other witnesses,
rate'^&c^'^''

and may if requested, or if he see cause, direct the witnesses, for or R- s. 135, § 14.

against the prisoner, to be kept separate so that they cannot converse
with each other until they have been examined.

Sect. 23. The testimony of the witnesses examined shall be reduced Testimony re-

to writing by the magistrate, or under his direction, when he deems it fnc^f^c"
^"*

necessary, and shall if required by the magistrate be signed by the wit- R^s. 135., § 15.

nesses.

Sect. 24. If it appears to the magistrate, upon the whole examina- Prisoner when

tion, that no offence has been committed, or that there is not j^robable charged!

cause for charging the prisoner with the offence, he shall be dis- ^- S- 135, § 10.

charged.

Sect. 25. If it appears that an offence has been committed and that when to be

there is probable cause to believe the prisoner guilty, and if the offence ^tted!''"
*'°°^'

is bailable by the magistrate and the prisoner offers sufficient bail, it k. s. 135, § 17.

shall be taken and the prisoner discharged ; but if no sufficient bail is

offered, or the offence is not bailable by the magistrate, the prisoner shall

be committed to prison for trial.

Sect. 26. When the prisoner is admitted to bail or committed, the Witnesses to

magistrate shall bind by recognizance such witnesses against the pris- R.'^sfi55!'§ 18.

oner as he deems material, to apj^ear and testify at the next court having
cognizance of the offence, and in which the prisoner shall be held to

answer.

Sect. 27. If the magistrate is satisfied that there is good cause to may be requir-

believe that any such witness will not perform the condition of his
^^^^o give sure-

recognizance unless other security is given, he may order the witness to R- s. 135, § 19.

enter into a recognizance with such sureties as may be deemed neces-

sary for his appearance at court.

Sect. 28. When a married woman or minor is a material witness. Recognizances

any other person may be allowed to recognize for the appearance of ^en*and mi^°'
such witness : or the magistrate may in his discretion take the recoarni- nors.

zance of such married woman or minor in a sum not exceeding fifty ' ' ' * '

dollars, which shall be valid and binding in law notwithstanding the

coverture or minority.

Sect. 29. Witnesses required to recognize either with or without Witnesses re-

sureties, shall, if they refuse, be committed to prison by the magistrate, be^committed.

there to remain until they comply with such order or are otherwise dis- R- S- 135, §21.

charged according to law.

Sect. 30. If it appears to the magistrate that a witness is unable to Depositions of

procure sureties when so ordered, he may with the consent of the betaketTh/cef-
defendant take, or cause to be taken by any magistrate authorized to tain cases.

take depositions in civil cases, the deposition of such Avitness in manner i^l^Ti, §f1, 2.

and form as is provided in civil cases, and the witness shall thereupon be
discharged. The attorney for the commonwealth who will have charge
of the case at the trial shall be notified of the time and place of taking
the same, as parties are required to be notified ; and the assent of the
defendant shall be indorsed on the deposition. The fees shall be the
same as in civil cases, and shall be taxed in the bill of costs. The pro-

visions of this section shall not apply to the prosecutor in the case, or

to any accomplice in the commission of the offence charged in the
complaint.

Sect. 31. The deposition shall be seasonably transmitted to the court to be re-

at which the witness was ordered to ap])ear; and if he is unable to
^^e'i t° "^o*^'

attend at the time of the trial, by reason of his death, insanity, sickness, i85i, 71, § 2.

70* 105
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Magistrate may
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R. S. 135, § 2.3.
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when to be su-
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recognizances
discharged.
K. S. 135, § 25.

1846, 198.

Orders there-
for, how to be
filed and effect

tliereof.

R. S. 135, § 26.
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bailed if arrest-

ed cifter court
adjourns.
1845, 106, § 1.

how bailed
when commit-
ted.
U. S. 135, § 22.

1851, 92, § 2.

1855, 205, § 1.

1859, 190.

8 Greeul. 179.

not to be
hailed without
notice, &c.
R. S. 135, § 22.

1851, 92, §2.
1855, 205, § 1.

when bailed
on Lord's day.
1855, 265, § 2.

Condition of
recognizances.
1845, 106, § 2.

or any infirmity, or of his being absent fi-ora the state so that he cannot

be compelled to attend by subpoena or attachment, the deposition may
be read in evidence on the trial by either party, subject to all legal ob-

jections.

Sect. 32. A magistrate to whom complaint is made, or before whom
a prisoner is brought, may associate with himself one or more of the

magistrates of the same county, and they may together execute the

powers and duties given to magistrates by this chapter ; but no fees

shall be taxed for such associates.

Sect. 33. When a pei'son is committed to prison or under recog-

nizance to answer to a charge of assault and battery or other misde-

meanor for which the party injured may have a remedy by civil action,

(except whei-e the offence was committed by or upon a sheriti' or other

officer of justice, or riotously or Avith intent to commit a felony, or is

punishable by imprisonment in the state prison,) if the party injured

appears before the magistrate who made the commitment or took the

recognizance, and acknowledges in writing that he has received satisfac-

tion for the injury, the magistrate may in his discretion, on the payment
of all the costs which have accrued, by an order under his hand dis-

charge the recognizance or supersede the commitment, and may also dis-

charge all recognizances and supersede the commitment of all witnesses

in the case.

Sect. 34. Every such order discharging the recognizance of the party

or witnesses, shall be filed in the office of the clerk before the sitting of

the court at which they are bound to appear; and every order super-

seding the commitment of the party charged, or of any witness, shall

be delivered to the keeper of the jail in which he is confined, who shall

forthwith discharge him ; and every such order, if so filed and delivered,

and not otherwise, shall forever bar all remedy by civil action for such

injury.

Sect. 35. "When a person under indictment for a bailable offence is

arrested after the adjournment of the court in which the same is triable,

any justice of the court, or any standing or special commissioner ap-

pointed for such purpose by the court, may fix the amount of and receive

bail in the same manner as the court might do.

Sect. 36. A justice of the supreme judicial court, superior court, or

a standing or special commissioner appointed by either of said courts, or

a justice of a police court or two justices of the peace and of the quorum
in any county, on application of a prisoner committed for a bailable

offence, whether on a warrant or without one, may inquire into the case

and admit such prisoner to bail ; and such officers and justices of the

peace may respectively admit to bail any person committed for not find-

ing sufficient sureties to recognize for him.

Sect. 37. If the person is committed without an order fixing the

amount of the recognizance, he shall not be admitted to bail under the

preceding section until reasonable notice of his application to the officer

by whom he was committed ; and if committed with such order, he shall

not be admitted to bail by a commissioner, police court, or justices of

the peace, for a less amount than is required by the order.

Sect. 38. Persons committed to jail on the Lord's day, or on the

evening or afternoon preceding, may be admitted to bail on that day,

when in the opinion of the magistrate an application for that purpose

appears to be proper.

Sect. 39. When a court or magistrate takes a recognizance of a per-

son, either with or without surety, binding him to appear at a court to

be held by any police justice, or trial justice, or at a term of any court,

to answer to a charge against him, or to prosecute an appeal or bill of

exceptions, the condition shall be so framed as to bind him personally to

appear at the time or term so expressed, and at any subsequent time or
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term to Adiich the case maybe continued, (if not previously surrendered

or discharged,) and so from time to time or term to term, until the final

decree, sentence, or order, of the court thereon, and to abide such final

sentence, order, or decree, and not depart without leave.

Sect. 40. .AH recognizances and examinations taken by a magistrate Recognizances

under the provisions of this chapter, shall be certified and returned by tioiirto b"re-
him to the district-attorney or the clerk of the court before which tlie turned to court

party charged is bound to appear, on or before the first day of the '
•^''^•^•

sitting thereof; and if such magistrate refuses or neglects to return

the same, he may be compelled forthwith by rule of court, and in case

of disobedience, may be proceeded against by attachment as for a

contempt.
Sect. 41. Bail in criminal cases, at any time before the commence- Bail may exon-

ment of an action of scire facias on the recognizance, may exonerate Bcfves*'*™

themselves by surrendering their principal to the iailer in the county 1^51,92, §§ 1,2.

where the offence was committed or is punishable, and delivering to

him a certified copy of the recognizance ; and the principal shall be re-

ceived and detained by the jailer, and may be again bailed, in the same
manner as if committed for not finding sureties to recognize for him.

Sect. 42. Bail may also exonerate themselves at any time before samcBubject.

final judgment in an action of scire facias on the recognizance by sur- ^^^' ^^^'

rendering their principal into court ; but if such action has been com-
menced the court may require the bail to pay the whole or any portion

of the costs or penalty.

Sect. 43. If by the act of God, or the government of the United same subject.

States, or any state, or by sentence of law, bail are unable without their '

fault to surrender their principal, they shall, on motion before final judg-
ment on the scire facias, be exonerated and discharged by the court,

with or without costs, as the court deems equitable.

Sect. 44. Bail may take and surrender their principal into court or may surren-

in the manner provided in section forty-one, after final judgment on the ^^
principal,

scire facias, and before or after satisfaction thereof, and may thereupon 1859,131.

as of right have a review and rehearing as provided in section fifty to

fifty-three inclusive.

Sect. 45. When the principal has been once surrendered and bailed New bail not to

anew", his new bail shall not have the benefit of the provisions of the
^aye benefit,

four preceding sections, nor of section fifty to fifty-three inclusive. i^so, 131.

Sect. 46. When a person under recognizance to appear and answer. Defaults on for-

or to prosecute an appeal or bill of exceptions, in a criminal prosecution, zances'!''*'"^

fails to appear for that purpose according to the condition of his recog- R- s. i35, § 27.

nizance, and when a person under recognizance to testify in a criminal '

prosecution foils to perform the condition of his recognizance, his default

may be recorded; whereupon the obligation of such person and his

sureties shall be deemed forfeited, and process shall be issued against

them or such of them as the prosecuting officer directs; but in such suit

no costs shall be taxed for travel.

Sect. 47. A surety in such recognizance may by leave of the court. Surety may pay

after defiiult and either before or after process has been issued against
cS^nlz^^es*^

him, pay to the county treasurer or clerk of the court the amount for &c.

which he was bound as surety, with such costs as the court shall direct, ^' ^* ^^' ^
^'

and be thereupon forever discharged.
Sect. 48. When an action is brought on behalf of the common- Action and

wealth against a principal or surety in a recognizance in a criminal {."tf^tnces!
'^"

prosecution entered into either by a party or a witness, and the penalty k"'*- i^s, § 29.

is adjudged forfeited, the court may render judgment for the whole of H^ats.y!
such penalty with interest, or on application of the defendant, for any
part thereof according to the circumstances of the case and the situation

of the party, and upon such terms and conditions as the court deems
just and reasonable.
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Action on re

cog-nizanco not
to be defeated,
&c., for certain
irrefjularities.

R. S. 135, § 30.

2 Greenl. 62.

9 Mass. 520.

12 Mass. 1.

16 Mass. 447.

9 Met. 407.

7 Gray, 316.

Review of
judg'raents on
forfeited recog-
nizances.

'

1852, 126, § 1.

petition for.

1852, 126, § 2.

Proceeding's
when former
judgment is

diminished.
1852, 126, § 3.

when not di-

minished, &c.
1852, 126, § 4.

Offences not
bailable.

1S52, 259, § 4.

Sect. 49. Such action shall not be barred or defeated, nor shall

judgment be arrested, by reason of neglect or omission to note or record
the default of any principal or surety at the terra when it happens, nor
by reason of a defect in the form of the recognizance, if it sufficiently

appears from the tenor thereof, at what court the party or witness was
bound to appear, and that the court or magistrate before whom it was
taken was authorized by law to require and take such recognizance.

Sect. 50. A court that has rendered judgment on a recognizance
the penalty of which is forfeited to the commonwealth, may on the pe-

tition of any person interested grant a review and a rehearing of the case,

upon the surrender or recaption of the prisoner who was enlarged, or

for any sufficient cause which has occurred or been ascertained by the

person intei'ested after the rendition of such judgment, or at such time
as not to have afforded opportunity for presenting the same in evidence.

Sect. 51, The petition, stating the grounds relied upon, shall be filed

in court, and notice thereof with a copy given to or served on the attor-

ney for the commonwealth for the county where the court is to sit,

fourteen days at least before the term at which such hearing may be
had, unless the attorney waives such notice or service.

Sect. 52. If it appears to the court tliat any part of such preceding
judgment has been actually paid to or for the commonwealth upon the
recognizance or judgment, and upon such review the court orders the
judgment to be reversed or given for a less sum than has been so actu-

ally 2)aid, the court may decree a sum equal to the difference between
the amount actually paid and the amount so ordered, to be repaid to
the party who paid the same or his legal representatives ; and the treas-

urer or other officer of the comraonwealth who received or then has the

same, shall, on presentation of proper evidence of authority therefor,

repay the same accordingly.

Sect. 53. If upon such petition the review is not granted, or the
original judgment is not altered, the court may award reasonable costs

for the commonwealth against the petitioner.

Sect. 54. The offences of treason, rape, and arson shall not be bail-

able.

CHAPTER 171.

OF INDICTMENTS, PROSECUTIONS, AND PROCEEDINGS BEFORE TRIAL.

Sectiox
1, 2. Grand jurors, when and how returned,

and term of service.

3. Same subject. Who grand jurors, and who
jurors for trials.

4. Grand jurors, deficiency in, how supplied.

5. how empanelled and sworn. J'orm of

oath.

6. when allowed to affirm.

7. Foreman.
8. duty and term of .orvice of. Foreman
pro tempore.

9. Who may swear witnesses before grand
jury. List of witnesses.

10. Grand jury may apijoint clerk. Minutes of

clerk.

11. may be resummoned at same term.
12. Grand jurors, &c., not to disclose fact of in-

dictment found.

13. not to testify how members voted, &c.

14. Prisoner not indicted, when to be dis-

charged.

15. when discharged as insane, to be sent to

hospital.

Section
16. Special acts, &c., need not be set out in

complaint, &c.

Offences committed near county lines, and
on tlie sea.

Indictment where injury is in one county
and death in another.

for offences committed at sea or out of
state, &c.

20. Limitation of criminal prosecutions.

21. Indictment for a capital offence,

copy of, to be served on prisoner, &e.
notice of, to chief justice of S. J. C. ; en-

try, &c.

prisoner to have copy of, list of jurors,

&c.

What other prisoners entitled to copies of
indictment.

Prosecuting officers may issue subpoenas.

27. Witnesses for state not entitled to fees in

advance. Payment of witnesses' fees.

28. What criminal prosecutions may be stayed

upon reparation to party injured.

17.

18.

19.

22.

23.

24.

25.

26.
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Section
29. Prisoner refusing' to plead. Need not be

asked how he will be tried.

30. When persons in prison under an indict-

ment are to be tried, if they require it.

31. Plea iu abatement, when to be verilied.

Sectiox
32. Commission to examine witnesses, how

granted.

33. Such commissions, how executed, and depo-

sitions, how used.

34. Civil remedies not barred by proceeding-sin

criminal cases.

Section 1. The clerk of the superior court for each county, not less Grand jurors,

than seven nor more than thirty days before the commencement of the ^'|?^*" '^"^ '•°^

„, . 11 11. ./..^. returned, and
iirst term oi the court in each year, shall issue writs oi venire jacvis^ term of service,

in each county, for twenty-three grand jurors to be returned to that is4o '74*' ^
^'

court, who shall be held to serve at each term thereof throughout the See isco, Ch. 143.

year, and until another grand jury is empanelled in their stead : except
that in the counties where terms of the court are established for the

transaction of criminal business, grand jurors shall be required to attend
only at such terms. lobOUv- US-

Sect. 2. The clerk of the superior court for criminal business, not in Suffolk,

less than seven nor more than fourteen days before each term com-
]|'4f

44''|3'''

raencing on the first Mondays of January and July, shall issue writs of i84(i' 127.

venire facias for twenty-three grand jurors to serve in said court, twenty-
gf'e'islio ch.143.

two of whom shall be drawn and returned from the city of Boston, and
one from Chelsea, North Chelsea, or Winthrop, who shall be held to

seiwe for each term thereof for six months and until another grand jury
is empanelled in their stead.

Sect. 3. Grand jurors shall be drawn, summoned, and returned, in Same subject.

the same manner as jurors for trials; and when drawn at the same time
rors" fud w^o"

with iurors for trials, the persons whose names are first drawn, to the jurors for trials,

number required, shall be returned as grand jurors, and those afterwards gee ch. 132.

'

drawn shall be jurors for trials.

Sect. 4. In case of deficiency of grand jurors in any court, writs of Grand jurors,

venire facias may be issued to the constables of such cities or towns as how'suppiied.
the court may direct, to return forthwith such further number of grand K- s. iso, § 4.

jurors as may be required.

^ECT. 5. The clerk of the court shall prepare an alphabetical list of how empanei-

the names of all persons returned as grand jurors,.and when they are R^g.^fsoV™'
to be empanelled, the two persons first named thereon shall be first

called, and the following oath shall be administered to them :
—

You, as grand jurors of this inquest for the body of this countj' of , do form of oath.

solemnly swear, that you will diligently inquire, and true presentment make, of all

such matters and things as shall be given you in charge ; the commonwealth's counsel,

your fellows', and your own, you shall keep secret
;
you shall present no man for

envy, hatred, or malice, neither shall you leave any man unpresented for love, fear,

favor, affection, or hope of reward ; but you shall present things truly, as they come
to your knowledge, according to the best of your understanding ; so help you, God.

The other jurors shall then be called in such divisions as the court may
deem proper, and the following oath shall be administered to them :

—
The same oath which your fellows have taken on their part, you, and each of you,

on your behalf, shall well and truly observe and keep ; so help you, God.

Sect. 6. "When a person returned as grand juror is conscientiously when allowed

scrupulous of taking the oath before prescribed, he shall be allowed to ^ g^'^o § 6
make afiirraation, substituting the word "affirm" instead of the word
" swear," and also the words, " this you do under the pains and penalties

of perjury," instead of the words, "so help you, God."
Sect. 7. After the grand jurors have been empanelled and received Foreman,

their charge from the court, they shall retire with the ofiicer appointed ^' ^" ^^''' ^ '''

to attend them, and before proceeding to discharge their duties, elect by
ballot one of their number to be foreman, and give notice thereof to the
court, and the clerk shall record the same.

Sect. 8. The foreman elected at the first term shall be foreman for duty and
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term of service
of. Foreraau
pro tempi ire.

K. S. 130, § 8.

Who may
swear witness-
es before the
grand jury.
List of wit
nesscs.
R. S. 13(i, § 0.

4 Gray, 5.

Grand jury may
appoint clerk.

Minutes of
cleric.

K. S. 13G, § 10.

may be re-

summoned at
same term.
R. S. 130, § 11.

Grand jurors,
&c., not to dis-

close fact of in-

dictment found.
K. S. 130, § r,'.

not to testify

how members
voted, &c.
K. S. 130, § 13.

Prisoner not in-

dicted, when to
be discharged.
K. S. 130, § a.

when dis-

charged as in-

sane, to be sent
to hospital.
li. S. 130, § 15.

1853, 31S, § 1.

1850, 247, § 3.

See Ch. "3, § 8.

Special acts,

&c., need not
be set out in

complaint, &c.
1838, 181, § 4.

1840, 02.

1840, 95, § 15.

3 Pick. 402.

Offences com-
mitted near
county lines,

and on the sea.

K. S. 133, § ;.

Indictment
where injury is

in one county
and death in
another.
K. S. 133, § 8.

for offences
committed at

sea or out of
state, &c.

the whole period they are required to serve, but in his absence another

foreman shall be elected iu the same maimer, who shall perform the

duties during such absence, and in case of the death of the foreman, for

the residue of their term of service.

Sect. 9. The foreman of the grand jury, or the prosecuting officer

before them, may administer oaths and affirmations in the manner pro-

scribed by law, to witnesses who appear to testify before the jury, and
the foreman shall under his hand return to the court a list of all Avit-

nesscs sworn before the grand jury during the term, which shall be Sled

of record by the clerk.

Sect. 10. The grand jury may appoint one of their number to be

clerk, to preserve minutes of the proceedings before them, which minutes

when the jury so direct shall be delivered to the attorney-general or

district-attorney.

Sect. 11. When the grand jury are dismissed before the court is

adjourned Avithout day, they may be summoned to attend again in the

same term, at such time as the court directs for the despatch of any
business that may come before them.

Sect. 12. No grand juror or officer of the court shall disclose the

fact tliat an indictment for felony has been found against any person not

in custody or under recognizance, otherwise than by issuing or executing

process on the indictment.

Sect. 13. No grand juror shall be allowed to state or testify in any
court, in what manner he or any other member of the jury voted on any
question before them, or what opinion was expressed by any juror in

relation to such question ; and in charging the grand jury, the court

shall remind them of the provisions of this and the preceding sections.

Sect. 14. Any person held in prison on a charge of having com-
mitted a crime, shall be discharged if he is not indicted before the end
of the second term of the court at Avhich he is held to answer, unless it

ap])ears to the satisfaction of the court that the witnesses on the part

of the government have been enticed or kept away, or are detained and
prevented from attending the court by sickness or some inevitable acci-

dent, and exce])t in the case provided for in the following section.

Sect. 15. When a person held in prison on a charge of having com-
mitted an indictable offence is not indicted by the grand jury by reason

of insanity, they shall certify the fact to the coui-t, and thereupon, if

his discharge or going at large is deemed manifestly dangerous to

the peace and safety of the community, the court may order him to

be committed to one of the state lunatic hospitals ; otherwise he shall

be discharged.

Sect. 16. In a complaint, prosecution, or other process, founded on
a special act of the legislature, an ordinance or by-law of any city or

town, or an order of the mayor and aldermen, it shall be sufficient to

set forth the offence fully, plainly, substantially, and formally ; and no
part of such law, ordinance, by-law, or order, need be set forth.

Sect. 17. An offence committed on the boundary of two counties,

or within one hundred rods of the dividing line between them, may be

alleged in the indictment to have been committed, and may be prose-

cuted and punished, in either county. An offence committed u]ion the

sea within one league of the shore may be prosecuted and punished in

the adjacent county.

Sect. 18. If a mortal wound is given, or other violence or injury

inflicted, or poison is administered, in one county, by means whereof
death ensues in another county, the offence may be prosecuted and pun-

ished in either county.

Sect. 19. If a mortal wound is given, or other violence or injury

inflicted, or poison is administered, on the high seas, or on land either

within or without the limits of this state, by means whereof death
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ensues in ai^y county thereof, such offence may be prosecuted and pun- R. s. 133, §9.

ished in the county where the death happens.
Sect. 20. An indictment for the crime of murder may be found at Limitiiiion of

any period after the death of the person alleged to have been mur- cuu'ons^^'"'^^'
dered; all other indictments shall be found and filed within six years k. s. iiio, § 16.

after the commission of the offence ; but any period during which the ch! s'l§ 3!
*
^^'

party charged was not usually and publicly resident within this state, ci;-"^-*'. §'-•.;.
i^3,

shall not be reckoned as part of the six years. 20^25!^'^'^^^'

Sect. 21. If the grand jury find and return to the court an indict- indictment for

ment for a crime punishable with death, process shall be forthwith ^gj^^y'*'^^
°^'

issued for the arrest of the party charged, if he is not already in k. s.'82, § 27.

Sect. 22. As soon as may be after the finding of such indictment, copy of, to be

the party charged, when in custody, shall be served with a copy thereof cne^'ic"''"*"
by the sheriff or his deputy, with an order of the court notifying him, k. s!«i,"§46.

if the indictment is found in the county of Dukes County, that the k." 1; i3G,^§fis,
indictment will be entered at the supreme judicial court next to be held i^-

,,

in the county of Barnstable, and if found in any other county, at the s^u'sh.':]'-);;

term of said court next to be held for the same county, or in either «|^2o-4^^'
case at any intermediate time before the next term of the court, when
the court may be in session in the county.

Sect. 23. The clerk of the superior court, when such an indict- notice of, to

ment is found, shall forthwith give notice thereof to the chief or first t'j! ^cgentry,
justice of the supreme judicial court, and shall transmit the indictment &c.

to said court, at the next term or any intermediate time, as mentioned u. 'a'. m,§§'is,
in the preceding section, where it shall be entered. The supreme judi- ~^'^

^^
cial court shall have cognizance and jurisdiction thereof, and proceed- lsuo,' lyu.

ings shall be had thereon, in the same manner as if the indictment had ^ ^"^^' ^^'^'

been found in that court.

Sect. 24. Any prisoner indicted for a crime punishable with death, prisoner to

or imprisonment for life in the state prison, shall, on demand upon the ^^^"^ ^'-'^'^ °*'

clerk by himself or his counsel, have a list of the jurors returned de- R- s. i36, § 23.

livered to him, and shall also have process to summon such witnesses ifMass'.'lui!"

as are necessary to his defence, at the expense of the commouAvealth.
Sect. 25. Every person indicted for an offence for which he may be What other

imprisoned in the state prison, if he is under recognizance or in custody fitiedTo copy
to answer for such offence, shall be entitled to a copy of the indictment of iuciictment,

and all indorsements thereon, without paying fees therefor. ^' ^' ^^'''
^
^**

Sect. 26. The attorney-general and other prosecuting ofl!icers may Prosecuting o&
in all cases issue subpoenas for witnesses to appear and testify on behalf suo's^'ubpffinas.

of the commonwealth, and the subpoena, under the hand of such officer, «• s. i3o, §
25.'

shall have the same force, and be obeyed in the same manner, and under
the same penalties in case of default, as if issued by the clerk.

Sect. 27. Witnesses summoned in behalf of the commonwealth witnesses for

shall be bound to attend without the payment of fees, and shall be pun- twed
ishable for non-attendance ; but if they satisfy the court of their inabil- advance, &c
ity to defray their expenses, the court shall order their fees which have wiSs'icfes.
accrued to be paid, and may make such further order for the payment

J|gif
•g.p^' ^ ^^"

of their fees as may be deemed reasonable. The court may at each
term pass a general order for the payment of the fees of such wit-
nesses.

Sect. 28. When an indictment is found against a person for an as- What criminal

sault and battery or other misdemeanor for which the ixarty iniured may Pfo^ccutions

ave a remedy by civii action, exci'pt where the onence was committed upon reparation

by or upon a sheriff or other officer of justice, or riotously, or with Jured!^^
'""

intent to commit a felony, or is punishable by imprisonment in the state ^: »• ','^''' § 27-

prison, if the party injured appears in court where the indictment is
^^*^'''^-

pending, and acknowledges satisfaction for the injury sustained, the
court may, on payment of the costs accrued, order all further pro-

not en-
to fees in
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Prisoner refus-
ing' to plead.
Need not be
asked how he
will be tried.

R. S. 1.36, §§ 28,

29. 10 Met. 222.

when to be
tried.

R. S. 136, § .30.

15 Mass. 27?.

Plea in abate-
ment, when to
be veritied.

K. S. 130, § 31.

Commission to
examine wit-
nesses, how
granted.
K. S. 136, § 32.

5 Met. 427.

Such commis-
eions, how exe-
cuted, and depo-
sitions, how
used.
K. S. 136, § 33.

Civil remedies
not barred by
proceedings in

criminal cases.

1851, 151, § 6.

1856, 123, § 6.

ceedings to be stayed, and discharge the defendant from the indict-

ment, which shall forever bar all remedy for such injury by civil action.

Sect. 29. If on arraignment a person refuses to plead or answer,

or does not confess the indictment to be true, the court shall order a

plea of not guilty to be entered, and thereupon the proceedings shall

be the same as if he had pleaded not guilty. It shall not be necessary

in any case to ask a prisoner how he will be tried.

Sect. 30. Every person held in prison upon an indictment shall, if

he requires it, be tried at the next tenn of the court after the expi-

ration of six months from the time when he was imprisoned, or shall be

bailed upon his own recognizance, unless it appears to the satisfaction

of the court that the witnesses on behalf of the government have been
enticed or kept away, or are detained and prevented from attending the

court by sickness or some inevitable accident.

Sect. 31. When to an indictment a plea in abatement or other dil-

atory plea is offered, the court may refuse to receive such plea, until its

truth is proved by affidavit or other evidence.

Sect. 32. When upon an indictment an issue of fact is joined, the

court may, on application of the defendant, grant a commission to

examine any material witnesses residing out of this state, in the same
manner as in civil causes; the prosecuting officer may if he sees fit join

in such commission, and name any material witnesses to be examined
on the part of the commonwealth.

Sect. 33. When such commission is issued, the interrogatories to be
annexed thereto shall be settled, and the commission executed and re-

turned, in the manner prescribed by law in relation to commissions in

civil cases, and the depositions taken thereon and returned shall be
read in the same cases, with the like effect and subject to the same ex-

ceptions, as in civil cases: provided^ that when the defendant declines

to use on his trial the deposition so taken, the prosecuting officer shall

not make use of any deposition taken on the part of the commonwealth,
without the defendant's consent.

Sect. 34. No proceedings against a person for a criminal offence

shall prevent or bar any civil action which might otherwise be main-
tained by a party aggrieved by the commission of the offence.

CHAPTER 172.

OF TRIALS.

Section
1. Issues of fact in indictments, how tried.

2. No grand juror to be on trial jury.

3. Challeuges by defendants, attorney-gen-

eral, &c.

4. peremptory, when allowed.

5. What opinions disqualify jurors in capital

cases.

6. Oaths ofjurors. Forms of oaths.

7. Affirmation ofjurors.

8. When defendant is to be present at trial, &c.

9. Court may order view.

10. Defendant relying upon license, must prove
the same.

11. Defence in cases of libel.

Section
12. Proof of ownership of property by posses-

sion, &c.
13. Time included in " night time."

14. Prisoner found insane to be sent to hospital.

15. Jury may decide the law and the fact, &c.

16. Proceedings on conviction of part of offence

charged.

17. on acquittal by reason of Insanity.

18. Persons acquitted, &c., not Liable for fees,

or for subsistence while in custody.

19. Certain defects of form not to vitiate indictr

ments.

20. Prosecutions under by-laws may be discon-

tinued by order of selectmen, &c.

Issues of fact,

how tried.

R. S. 137, §,1.

Section 1. Issues of fact joined upon indictments shall be tried by
a jury drawn and returned in the manner prescribed by law for the trial

of issues of fact in civil causes.
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Sect. 2. No member of the grand jury which has fomid an indict- No grand juror

ment shall be pnt upon the jury for the trial thereof i^- »• i=^'
> § 2-

}^,^e ou trial

Sect. 3. Every person indicted for an offence, and the attorney-gen- chaiieng-cs by

era), or other officer prosecuting an indictment on behalf of the com-
torney''"enerai,

monwealth, shall, when the jury is empanelled for the trial, be entitled &c.

to the challenges allowed by law to parties in civil causes. . scVch.i?J,§p'o.'

Sect. 4. A person put on trial for an offence punishable with death, peremptory,

or imprisonment for life in the state prison, shall be allowed to challenge r''s° m^Ts^
peremptorily twenty of the persons returned as jurors, and no more. i^^^y, 1%, §21.

Sect. 5. No person whose opinions are such as to preclude him from What opinions

finding a defendant guilty of an offence punishable with death, shall be rors"in^capUai

compelled t)r allowed to serve as a iuror on the trial of an indictment <^asos.&! tr K. S. 137, § 0.

r such otience.

Sect. 6. The following oath shall be administered to the jurors for Oaths ofjurors.

the trial of all criminal cases not capital:— See ch. 132, §26.

You shall well and truly try the issue between the commonwealth and the defendant,

(or the defendants, as the case may be,) according to your evidence ; so help you, God.

In capital cases the following oath shall be administered to the

jurors:

—

You shall well and truly try, and true deliverance make, between the commonwealth
and the prisoner at the bar, whom you shall have in charge, according to your evi-

dence ; so help you, God.

Sect. 7. A juror who is conscientiously scrupulous of taking either Affirmation of

of the oaths above prescribed, shall be allowed to make affirmation, sub-
•'^""^''^i^,

stituting the words, " this you do under the pains and penalties of jDcr-

jury," instead of the words, " so help you, God."
Sect. 8. No person indicted for a felony shall be tried unless per- when defond-

sonally present during the trial
;
persons indicted for smaller offences

prescnt'a^'^triai

may at their own request, by leave of the court, be put on trial in their &c.

absence, by an attorney duly authorized for that purpose. 1852,37, §1.
*

Sect. 9. The court may order a view by a jury empanelled to try a court mayor-
criminal case. 5 Cush. 298.

^^I'l^^-^ g ^^
Sect. 10. In all criminal prosecutions in which the defendant relies Defendant reiy-

for his justification upon any written license, appointment, or certificate
j.e|g"^^ugt

of authority, he shall prove the same, and until such proof, the presump- prove the same,

tion shall be that he is not so authorized. ^^9' igo- 10 Cush. 69. i^, 102.

Sect. 11. In a prosecution for writing or publishing a libel, the Defence incases

defendant may give in evidence in his defence upon the trial, the truth ^ §'"133 se
of the matter contained in the publication charged as libellous, and 185.5,396.'

such evidence shall be deemed a sufficient justification, unless malicious 3 pick^'s?^'

intention is proved. ^3 Met. 68. 9 Met.-iio.*

Sect. 12. In the prosecution of offences in relation to or affecting Proofof owner-

real or personal estate, it shall be sufficient, and shall not be deemed a ^i»JP
ofProperty,

variance, if it is proved on the trial, that at the time when the offence R- s. i33,_§ 11.

was committed, either the actual or constructive possession, or the gen- 14 Mass. 217.

eral or special property, in the whole or any part of such real or per- ^^ ^<^t- *22.

sonal estate, was in the person or community alleged to be the owner
thereof

Sect. 13. When an offence is alleged to have been committed in the Time included

night time, the time called night time shall be deemed to be the time
thne"'"'**

between one hour after the sun-setting on one day and one hour before i84r, 13.

sun-rising on the next day; and in all cases the time of sun-setting and iGrlyjIgs*
sun-rising shall be ascertained according to mean time in the place where
the offence is committed.

Sect. 14. When a person indicted is at the time appointed for the trial Prisoner found

found to the satisfaction of the court to be insane, the court may cause gent to hospital,

him to be removed to one of the state lunatic hospitals for such a term I'^s. ^-

and under such limitations as they may direct. 1856^ 247'.

71 106 See Ch. 73, §8.
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Jury may de-

cide the law and
the fact, &c.
1807, 140, § 15.

1855, 152.

10 Pick. 496.

20 Pick. 222.

10 Met. 2()3.

5 Gray, 185.

See Ch. 112,

§§ 11, 26, 27.

Proceedings on
conviction of
part of offence
charged.
R. S. 137, § 11.

12 Pick. 507.

10 Pick. 479.

1 Met. 262.

2 Met. 193.

on acquittal
by reason of
insanity.
R. S. 137, § 12.

1853, 318, § 1.

1851), 247, § 3.

7 Gray, 584.

Persons acquit-
ted, &c.,uot lia-

ble for fees, &c.
R. S. 137, § 13.

Certain defects
of form not to
vitLite indict-

ments.
R. S. 137, § 14.

1858, 23.

6 Greenl. 148.

2 Mass. 116.

7 Mass. 9.

11 Mass. 279.

5 Pick. 44.

4 Cush. 141.

11 Cush. 547.

Prosecutions
under by-laws
may be discon-
tinued by order
of selectmen,
&c.
1853, 179, § 2.

Sect. 15. The jury shall try, accordhig- to established forms and prin-

ciples of law, all criminal causes committed to tliem, and after having
received the instructions of the court, shall decide, in their discretion,

by a general verdict, both the fact and the law involved in the issue,

or may at their election find a special verdict. The court shall superin-

tend the course of the trials, decide upon the admission and rejection

of evidence, and upon all questions of law raised during the trials, and
upon all collateral and incidental proceedings, and shall also charge
the jury.

Sect. 16. When a person indicted for a felony is on trial acquitted

by the verdict of part of the oifence charged, and convicted of the res-

idue, such verdict may be received and recorded by the court, and
thereupon the person indicted shall be adjudged guilty of the offence, if

any, which appears to the court to be substantially charged by the

residue of the indictment, and shall be sentenced and punished accord-

ingly.

Sect. 17. When a person indicted for an offence is on trial acquitted

by the jury, by reason of insanity, the jury, in giving tlieir verdict of not
guilty, shall state that it was given for such cause, and thereupon if his

discharge or going at large is deemed manifestly dangerous to the peace
and safety of the community, the court may order him to be committed
to one of the state lunatic hospitals ; otherwise he shall be discharged.

Sect. 18. No prisoner or person under recognizance, Avho is acquitted

by verdict, or discharged because no indictment has been found against

him, or for want of prosecution, shall be liable for any costs or fees of

office, or for any charge for subsistence while he was in custody.

Sect. 19. No indictment, and no complaint before a justice of the

peace or police court, shall be quashed or deemed invalid, nor shall the

judgment or proceedings thereon be arrested or affected, by reason of

the omission or misstatement of the title, occupation, estate, or degree,

of the defendant, or of the name of the city, town, county, or place, of

his residence ; nor by reason of the omission of the words " force and
arms," or the words " against the peace," nor by reason of omitting to

charge any offence to have been committed contrary to the form of the

statute or statutes : provided, that such omission or misstatement does

not tend to the prejudice of the defendant.

Sect. 20. In all prosecutions before a police court or justice of the

peace, under the by-laws of a city or town, the city solicitor, or other

person appointed by the board of aldermen or selectmen of such city or

town, may enter a nolle prosequi., or do any other matter or thing which
may be done by a district-attorney in criminal prosecutions.

CHAPTER 173

OF APPEALS, NEW TRIALS, AND REPORTS.

APPEALS.
Section

1. Appeal from conviction before justices of

peace, &c.

2. Witnesses to be recognized, &c.

3. Justice's duty, &c. Fees, how paid.

4. Appellant not required to advance fees, &c.

5. If appeal not prosecuted, appellant to be

sentenced.

6. When on a forfeited recognizance a penalty

accrues to a jjorson, it may be awarded by
court.

new trials.
Section

7. New trials, how granted, &c.

REPORTS.

8. Reports of cases by judge.

9. Person convicted to recognize.

10. if he does not, to remain in prison, until,

&c. Proceedings in such case. Person not

to be deprived of writ of error.
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APPEALS.

Section 1. Every person convicted of an offence before a justice of Appeal from

the peace or police court, may appeal from the sentence to the superior
foj-eju^stices'of

court then next to be held in the same county. The appellant shall be of peace, &c.

committed to abide the sentence of said court until he recognizes to the k; lisf;!^^'
commonwealth in such reasonable sum and with such sureties as the

f-
1- %\^P-

justice or court requires, with condition to appear at the court appealed i>k5^\m,i2^

to, and at any subsequent term to which the case is continued, if not
|^|!' i?,^

previously surrendered and discharged, and so from term to term, until 3 Gray, 476.

the final decree, sentence, or order'of the court thereon, and to abide 7 qII^\ l^~]

such final sentence, order, or decree, and not depart without leave, and
in the mean time to keep the peace and be of good behavior.

Sect. 2. On such a])peal the justice or court shall have the same witnesses to be

authority to bind by recognizances witnesses in the case, as they have Jsoo^rir**'
*^'''

by chapter one hundred and seventy when a prisoner is admitted to bail

or committed.
Sect. 3. The justice or court shall on such appeal make a copy of justice's duty,

the conviction and other proceedings in the case, and transmit the same, ^^^^ ^^^ ^^^
together with the recognizance, if any is taken, to the clerk of the court k. s.'i38, §2.

appealed to. The fees of the justic'e therefor shall be paid from the ~ ^^*'*- ^^•

county treasury in like manner as other costs in criminal prosecutions.
Sect. 4. The appellant shall not be required to advance any fees Appellant not

upon claiming his appeal, nor in prosecuting the same, but if convicted
vauclrfees°&c

in the court appealed to, or if sentenced for failing to prosecute his ap- R. s. i38, §3.
'

peal, he may be required, as part of his sentence, to pay the whole or
any part of the costs of prosecution.

Sect. 5. If the appellant fails to enter and prosecute his appeal, he if appeal not

shall be defaulted on his recognizance, if any was taken, and the su- penluTtol^e'*^"
perior court may award sentence against him for the offence whereof he sentenced.

"was convicted, m like manner as if he had been convicted in that court; i859,'i96. '

and if he is not then in custody, process may be issued to bring him
into court to receive sentence.

Sect. 6. When upon suit brought on a recognizance to prosecute whenonfor-

an appeal, the penalty is adjudged to be forfeited,' or when, by leave of zance pTual^'
court, such penalty has been paid to the county treasurer or the clerk accrues to a

of the court without a suit, or before judgment is given as provided in brawarded^by
chapter one hundred and seventy, if by law any forfeiture accrues to a ^"y^-^gg §9
person by reason of the offence of which the appellant was convicted, • • ' •

the court may award to him such sum as he may be entitled to out of
the forfeiture.

NEW trials.

Sect. 7. The supreme judicial court and superior court may at the New trials, how
term in which the trial of any indictment is had, or within one year ^''.''s^lo; fso.
thereafter, on the petition or motion in writing of the defendant, grant R.'s. so' §11."

a new trial for any cause for which by law a new trial may be granted; ilsf,' 15I'
^ ^^'

or when it appears to the court that justice has not been done; and on
J^^f^^^

such terms or conditions as the court shall direct.

REPORTS.

Sect. 8. If, upon the trial of a person convicted in the superior Reports of

court, any question of law arises which, in the opinion of the presiding ^^|^ l':^s|'§''i^'

judge, is so important or so doubtful as to require the decision of the i859,'iyo.'

supreme judicial court, he shall, if the defendant desires it or consents
thereto, report the case, so far as may be necessary to present the ques-
tion of law arising therein ; and thereupon all further proceedings in
that court shall be stayed.
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Person to re-

cognize.
E. S. 138, § 13.

if he does not,
to remain in
prison until,

&c. Proceed-
ings in such
case.
Party may have
his writ of
error.
R. S. 138, § 11.

1859, 196.

7 Gray, 317.

Sect. 9. Any person for whose benefit a report is made as is pro-

vided in the preceding section, or who tiles exceptions, may recognize

to the commonwealth in such sum as the court shall order, with suf-

ficient sureties, for his personal appearance at the supreme judicial court

next to be held for the same county, and to enter and prosecute his

exceptions with effect, and abide the sentence thereon, and in the mean
time to keep the peace and be of good behavior.

Sect. 10. If such person does not so recognize, he shall be com-
mitted to prison to await the decision of the supreme judicial court

;

and in that case, the clerk of the court in which the conviction was had
shall file a certified copy of the record and proceedings in the case, in

the supreme judicial court. The court shall have cognizance thereof and
consider and decide the cause in the same manner as it decides questions

of law reserved by one of the justices of that court, shall render such

judgment, and award such sentence, or make such order thereon, as law
and justice require ; and a new trial may be ordered at the bar of the

supreme judicial court, or the cause may be remanded to the superior

court for a new trial there, as the justices of the supreme judicial court

shall direct. But the proceedings herein prescribed shall not deprive

any party of his writ of error for any error or defect aj^pearing of record.

CHAPTER 174.

OF JUDGMENT AND EXECUTION.

Section

Sentence where
no punishment
is provided.
R. S. 139, § 1.

23 Pick. 280.

2 Met. 411.

to imprison-
ment for as-

saults, c&c, may
be with costs.

1854, 328, § 2.

Person convict-
ed under chap-
ter 86 to pay
costs.
1855, 215.

Courts may sen-

1. Sentence where no punishment is provided.

2. to imprisonment for assaults, &c., may
be with costs.

3. Person convicted under chapter eighty-six

to pay costs.

4. 5. Courts may sentence to jail or house of

correction.

6, 7. Conditional sentences.

8. Court may impose fine or imprisonment,
e.Kcept, Ac.

Magistrate to certify if convict is unable to

pay fine, &c.

Sureties for peace may be required in cer-

tain cases.

Proceedings on forfeiture of recognizance.

12. Sentence of female convicts with infants.

13. of boys under sixteen,

of females,

ofjuvenile offenders,

convicts not before sentenced.

No sentence to state prison for less than

one year.

9.

10,

11

14.

15.

16.

17.

Section
18. Solitary imprisonment to precede hard la-

bor, unless, &c.

19. OflSces forfeited by commitment to state

prison.

20. Sheriff to execute sentences.

21. Removal of convict to state prison.

22. Officer to return precept to magistrate and
leave copy with jailer, &c.

23. When convict imprisoned is again sen-

tenced, warrant to be served by keeper

where held.

24. Proceedings on conviction of a capital of-

fence.

25. when convict has become insane, or when
female convict is quick with child.

2fi, 27. Sentence of death, how executed.

28. Sheriff's return on warrant for execution.

29. Corporations failing to appear may be de-

faulted, &c.

30. Warrants of distress may be issued.

Section 1. In cases of legal conviction, where no punishment is

provided by statute, the court shall award such sentence as is conforma-

ble to the common usage and practice in this state, according to the

nature of the offence, and not repugnant to the constitution.

Sect. 2. Whoever is sentenced to imprisonment for any offence men-
tioned in section thirty-eight of chapter one hundred and twenty, may
in addition to the imprisonment be sentenced to pay the costs of prose-

cution.

Sect. 3. Whoever is convicted of an ofience under the provisions of

chapter eighty-six shall be sentenced to pay the costs of prosecution.

Sect. 4. Whoever is convicted of an ofience punishable wholly or

in part by imprisonment in the jail, may be sentenced to sufier such
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imprisonment in the house of correction instead of the jail, or to suffer tcnce to jail or

solitary imprisonment and be confined at hard labor either in the jail or J^.ouse oi correc-

house of correction. ^ Met. 419. 4 Met. 301. e. s. 143, § 17.

Sect. 5. Whoever is convicted of a crime punishable by fine and same subject.

liable to imprisonment in the jail for the non-payment of fine and costs ^^^' ^^^'

of prosecution, may be sentenced to suffer such imprisonment in the

house of correction instead of the jail, and confined at hard labor

either in the jail or house of correction.

Sect. 6. When a person is convicted of an offence punishable at the Conditional

discretion of the court, either by fine or imprisonment in the jail or ^^^^i^^\o
house of correction, or by fine or imprisonment in the state prison, the 23 Pick. 280.

court or justice may award against such offender a conditional sentence, sjietiscio!
^^'

and order him to pay a fine with or without the costs of prosecution,

within a limited time to be expressed in the sentence, and in default

thereof to suffer such imprisonment as is provided by law.

Sect. 7. The person against whom any such conditional sentence is Same subject.

awarded shall be forthwith committed to the custody of an officer in ^" ^* ^^^' ^
^"

court or to the jail, to be detained until the sentence is complied with

;

and if he does not pay the fine and costs imposed within the time lim-

ited, the sheriff shall cause the other part of the sentence to be executed
forthwith.

Sect. 8. When it is provided that an offender shall be punished by court may im-

imprisonment in the jail and a fine, or by imprisonment in the house
prf^onmcnt^

'™

of correction and a fine, such offender, unless convicted imder chapter except, &c.'

eighty-six, may at the discretion of the court be sentenced to be pun- i855,'2i'5,'§.39.

ished by such imprisonment without the fine, or by such fine without
the imprisonment.

Sect. 9. When a person is ordered to be imprisoned for non-pay- Magistrate to

ment of a fine, or fine and costs, not exceeding twenty dollars, the court
vicuJ'unaWeto

or magistrate ordering such commitment shall inquire as to the ability pay fine, &c.

of the defendant to pay the same, and if it appears that he is unable, it
^^^ ^^' ^^' ^ ''"

shall be so certified upon the mittimus.

Sect. 10. Every court before which a person is con^dcted upon an sureties for

indictment for any offence not punishable with death, or by imprison-
required^m^'cer-

ment in the state prison, may, in addition to the punishment prescribed tain case's.

by law, require such person to recognize with sufiicient sureties in a ' " ' *
"

reasonable sum to keep the peace, or to be of good behavior, or both,

for any term not exceeding two years, and to stand committed until he
so recognizes.

Sect. 11. Such recognizance shall be filed of record in the superior Proceedings on

court, and in case of a breach of the condition, the same proceedings
reco<Tiizance.

shall be had as are prescribed in chapter one hundred and sixty-nine in K- sTkw, §6.

relation to recognizances to keep the peace and be of good behavior.

Sect. 12. When a female with a nursing infant is convicted of an Sentence of fe-

offence punishable by impiisonment in the house of correction, the court wi'th i'nfaiits*'^

or justice before whom the conviction takes place may sentence her to is54, 410, §§1,4.

some workhouse or house of industry in the county; and for her sup- '

port and custody there shall be paid from the county treasury two
dollars a week to the town in which the sentence is executed.

Sect. 13. If a boy under the age of sixteen years is convicted of an of boys under

offence punishable by imprisonment in the state prison, he not having k^s^'^ms, § 18.

been before sentenced to imprisonment in the state prison in this state, ^ M«t- *i9-

or in any state prison or penitentiary within the United States, the
court, if sentence of solitary imprisonment and confinement at hard
labor for a term not exceeding three years is awarded against him, shall

order such sentence to be executed against him in the jail, and not in

the state prison.

Sect. 14. When sentence of confinement at hard labor for any term of females.

of time is awarded against a female convict of whatever age, the court 12 cuBh.'237.

'

71*
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shall order such sentence to be executed either in the house of correc-

tion or jail, and not in the state prison.

Sentence ofju- Sect. 15. Nothing in the General Statutes shall prevent the court
veniie offend- ^^^^ sentencing juvenile convicts to confinement in any place in which

R. "g. 143, § 18. they may be by law confined.

1S52' 258; Sect. 16. When the punishment of solitary imprisonment and con-

of'convicts finement at hard labor for a term not exceeding three years is awarded

tenced^"'^
^^'^' ^y ^^^® court against a convict who has not been before sentenced to

K. s. 143, s 19. the like punishment by any court in this state or within the United
4 Met. 302,308.

g^-^^^gg^ ^^^,^ scntcncc maybe executed either in the house of correction,

jail, or state prison.

No sentence to Sect. 17. Convicts shall not be sentenced to imprisonment in the

lesfthan one*"^ State prison for a less time than one year.

year. Sect. 18. When the punishment of imprisonment in the state prison

Soiftary^impris- is awarded against a convict, the form of the sentence shall be, that he
onment to pre- be punishcdby confinement at hard labor, and he shall also be sen-

un'ies^s!&c.''^°''' tenced to solitary imprisonment for such term as the court shall direct,

R. s. 139, § 8. not exceeding twenty days at one time ; and in the execution of such

8 Met! 533.' Sentence, the solitary imprisonment shall precede the punishment by
11 Met. sro.

j^j^j.^^ labor, unless the court otherwise order.

Offices forfeited Sect. 19. When a convict sentenced by any court of this state or

to s'tate'^ri^oT* of the United States to imprisonment in the state prison, at the time of

B. s. 144, § 31. conviction and sentence holds an ofiice under the constitution or laws

of this state, such office shall be deemed to be vacated from the time

of his sentence ; and if the judgment against him is reversed upon writ

of error, he shall be restored to his office with all its rights and emolu-

ments, but if pardoned, he shall not by reason thereof be restored,

unless it is so expressly ordered by the terms of the pardon.

Sheriff to exe- Sect. 20. When a person convicted of an offence is sentenced to

R.^s.^mT?!^' P<iy ^ ^^^ or costs or be imprisoned in the jail or house of correction,

the clerk of the court shall, as soon as may be, make out and deliver to

the sheriff" of the county, or to some officer in court, a transcript from

the minutes of the court of such conviction and sentence, duly certified

by such clerk, which shall be a sufficient authority for the sheriff" to ex-

ecute such sentence, and he shall execute it accordingly.

Removal ofcon- Sect. 21. When a convict is sentenced to imprisonment in the state

l^Si^?.
^^'^^^ prison, the clerk of the court shall make out a warrant, under the seal

R. s. 139, § 10. of the court, directed to the warden of the prison, requiring him as soon

sTe%ha79, § 24. as may be to cause such convict to be removed from the jail to the state

prison ; and the clerk shall also annex to the warrant a certified tran-

script of such conviction and sentence, and shall deliver the warrant

and transcript to the sheriff" of the county, who shall cause the same to

be transmitted and delivered to the warden, to the end that the warden
may, by himself or such person as he may appoint for that purpose,

cause the warrant to be duly executed, by the removal of the convict

to the state prison in the manner prescribed in chapter one hundred and
seventy-nine. And unless his sentence is limited to take eff"ect upon
the expiration of a previous sentence, it shall be computed from the

1

I

time he is ordered to remain in the custody of the sheriff.

\^ol Cl-.Ub. Officer to re- Sect. 22. An officer who executes sentence in a criminal case shall,

magistrate^*an(i without charging travel therefor, return the precept with his doings and
leave copy virith fees indorsed thereon to the court or magistrate issuing it, who shall tax,

W59!^'233?' allow, and certify the fees as a part of the costs in the case. In case

of commitment the officer shall leave with the jailer or keeper of the

prison an attested copy of the precept, with his return thereon, which
shall be a sufficient warrant for the detention of the party committed.

WTien convict Sect. 23. When a convict imprisoned under sentence of a court is

'™P."^°°°'^ ** again sentenced to confinement in a prison other than that in Avhich he
again sen- .iiiii ^ i • • • ^ ^ a
tenced, warrant is then held, the Warrant for his commitment in jDursuance or the second
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sentence shall be placed in the hands of the warden or keeper of the to be served by
prison in which the convict is held, and it shall be the duty of said

^eid'^'^

^^*"^^

warden or keeper, upon the expiration of the first sentence, to commit
the convict in obedience to said warrant.

Sect. 24. When a person is convicted of a crime for which sentence Proceedings on
of death is awarded against him, the clerk of the court shall as soon as conyiction ofa

maybe deliver to the sheriff" of the county a certified copy of the whole K.^s.'ia^, §"11!'

record of the conviction and sentence, and the sheriff" shall forthwith
transmit the same to the governor, and the sentence of death shall not
be executed upon such convict until a warrant is issued by the gov-
ernor, with advice of the council, under the great seal, with a copy of the
record thereto annexed, commanding the sheriff' to cause execution to
be done ; and the sheriff" shall thereupon cause to be executed on such
convict the judgment and sentence of the law.

Sect. 25. If it appears to the satisfaction of the governor and coun- when convict

cil, that a convict under sentence of death has become insane, the war-
ganp'^o*^""!!;^""

rant for his execution may be delayed, or if the warrant has been issued, female convict

the execution thereof may be respited from time to time, so long as the chiid^"^
^^^'^

governor and council think proper. If a female convict under sentence K- s. i39, § 12.

of death is quick with child, the governor and council shall forbear to
issue a warrant for her execution, or if such warrant has been issued,
the execution thereof shall be respited, until it appears to the satisfac-

tion of the gOA^ernor and council that she is no longer quick with child.

Sect. 26. The punishment of death shall in every case be inflicted Sentence of

by hanging the convict by the neck until he is dead, and the sentence execmted^
shall, at the time directed by the warrant, be executed within the walls R- s. 139,' §13.

of a prison of the county in which the conviction was had, or within n^culh.^eoi.

the enclosed yard of the prison.

Sect. 27. The sheriff" of such county shall be present at the execu- Same subject.

tion, unless he is prevented by sickness or other casualty, and also two ^" ^' ^^^' ^ ^**

of his deputies, to be designated by him, and he shall request the
presence of the district-attorney, clerk or clerks of the county courts,
and twelve reputable citizens, including a physician or surgeon. He
shall permit the counsel of the criminal, such ministers of the gospel as
the criminal desires, and his relations, to be present, and also such offi-

cers of the prison, deputies, and constables, military guard, or other
assistants, as he sees fit.

Sect. 28. When a sheriff" inflicts the punishment of death upon a sheriff's re-

convict in obedience to a warrant from the governor, he shall as soon as
rant for exe'^ -

may be make return thereof under his hand, with his doings therein, to tion.

the secretary's office. He shall also file in the clerk's office of the court ^' ^" ^^^' ^
^^'

where the conviction was had, an attested copy of the warrant and re-

turn ; and the clerk shall subjoin a brief abstract of such return to the
record of the conviction and sentence.

Sect. 29. When a corporation indicted under the statutes of this Corporations

state fails to appear after being duly served with process, its default pj^r^may be
shall be recorded, the charges in the indictment taken to be true, and defaulted, &c.

judgment shall be rendered accordingly. ^^^' ^'^^' ^
^•

Sect. 30. When judgment is rendered upon any such indictment Warrants of

against a corporation, the court may issue a warrant of distress to com- fglued^^
^^^ ^^

pel the payment of the penalty prescribed by law, together with costs issi, 348, § 2.

and interest.
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CHAPTER 175.

OF INQUESTS ON DEAD BODIES.

Section
1. Coroners' inquests, when to be taken.

2. Warrant to constable to summon jury.

3. Penalty on constables or jurors for neglect.

4. Talesmen. Oath, &c., ofjurors.

5. Witnesses, how summoned, &c.

6. Inquisition may be secret, and witnesses

examined separately.

7. Oath of witnesses.

8. Testimony, liow taken, &c.

9. Inquisition, how taken and what to contain.

10. Coroner's duty in case of a murder, &c.

Section
11. Coroner's duty in case of a murder, &e.
12. Compensation of clerk, surg-eon, <fee.

13. Expenses of bringing to land bodies found
in harbors, &c.

14. Coroner, when to bury the body, &c. Ex-
penses, how paid.

15. Expenses, how returned, audited, certified,

and paid.

16. Where no coroner, justices of peace to act.

17. Coroners to take charge of money, &c.,

foimd on the body.

Coroners' in-

quests, when to
be taken.
K. S. 140, § 1.

1S49, 172, § 1.

See Ch. 63, § 100.

Warrant to con-
stable to sum-
mon jury.
R. S. 140, § 2.

1849, 172, § 1.

1859, 215.

Section 1. Coroners shall, upon being authorized as provided in the
following section, take inquests, upon the view of the dead bodies of such
persons only as are supposed to have come to their death by violence

:

provided^ that in all cases of death by accident upon a railroad an inquest
shall be held.

Sect, 2. As soon as a coroner has notice of the dead body of a person
found or lying within his county, supposed to have come to his death by
violence, he shall repair to the place where the dead body is, and take
charge of the same ; and if on view of such body, and personal inquiry

into the cause and manner of the death, he deems it necessary that an
inquest should be taken, he shall, upon being thereto authorized in

writing by the attorney-general, or the district-attorney of the district,

mayor or chief of police of the city, or selectmen of the town in Avhich

such body is found, make his Avarrant to a constable of the town or city

where the dead body is, or to a constable of an adjoining town or city

in the county, requiring him forthwith to summon six good and lawful

men of the county to appear before such coroner at a time and place

expressed in the warrant, which shall be in substance as follows :—
Form of war-
rant.

ss.

in the county of Greeting.To either of the constables of—
In the name of the Commonwealth of Massachusetts, you are hereby required

immediately to summon six good and lawful men of the county of to appear
before me, , one of the coroners of said county, at the dwelling-house of ,

(or at a place called

and there to inquire,

-,) within the town of at the hour of then
upon the view of the body of

how, and by what means, he came to his death. Hereof fail not
Given under my hand the day of , in the year

there lying dead, when,

Coroner.

Penalty on con-
stables or ju-
rors for neglect.
R. S. 140, § 3.

1862, 31:i.

Talesmen.
Oath, &c., of
jurors.
R. S. 140, § 4.

Sect. 3. The constable shall forthwith execute the waiTant, and at

the time mentioned therein shall repair to the place where the dead body
is, and make return thereof, and of his doings thereon, under his hand to

the coroner. A constable who unnecessarily neglects or fails to execute
or return such warrant, shall forfeit ten dollars ; and whoever summoned
as a juror fails to appear, without reasonable excuse therefor, shall forfeit

seven dollars ; which forfeitures may be recovered to the use of the

county, by an action of tort to be brought by the coroner.

Sect. 4. If the six jurors returned do not all appear, the coroner may
require the constable, or any other person whom he appoints, to return

jurors from the bystanders to complete the number, but no person shall

serve on such jury oftener than once in twelve months. The coroner,

in view of the body, shall administer to the jurors thus summoned and
returned the following oath :

—
You solemnly swear, that you will diligently inquire and true presentment make,

on behaK of this commonwealth, when, how, and by what means, the person whose



Chap. 175.

J

inquests on dead bodies. 849

body lies here dead came to his death ; and you shall return a true inquest thereof,

according to your knowledge and such evidence as shall be laid before you ; so help

you, God.

Sect. 5. The coroner may issue subpoenas for witnesses, returnable witnesses, how

forthwith or at such time and pLace as he shall therein direct. The ])er- r."s"'i4o^ §'5.
"'

sons served with such subpoenas shall be allowed the same fees, and their

attendance may be enforced by the coroner in the same manner, and they
shall be subject to the same penalties, as if they had been served with a
subpoena in behalf of the commonwealth, to attend a justice's court.

Sect. 6. The coroner, with the consent of a majority of the jury, may inquisition may

order the inquisition to be secret; in which case he may exclude from wknessesex-
the place where the inquisition is taken any or all persons other than amineci sepa-

those required to be present by the provisions of this chapter ; and during 1850,^133, § 1.

tlie examination of a witness, may exclude from the place of examination
afll other witnesses, and may also direct the witnesses to be kept sep-

arate, so that they cannot converse with each other until they have been
examined.

Sect. 7. An oath to the following effect shall be administered by Oathofwitr

the coroner to the witnesses :

—

k.^s!ho, §6.

You solemnly swear, that the evidence which you shall give to this inquest,

concerning the death of the person here lying dead, shall be the truth, the whole truth,

and nothing but the truth ; so help you, God.

Sect, 8. The testimony of all witnesses examined before any inquest, Testimony,

shall be reduced to writing by the coronei", or some person by his direc- k° s.^ho^k
*"'

tion, and subscribed by the witnesses. See § 12.

Sect. 9. The jury, upon the inspection of the dead body, and after inquisition,

hearing the testimony of the witnesses and making all needful inquiries, whl/tocon^
shall draw up and deliver to the coroner their inquisition under their tain

hands, in which they shall find and certify, when, how, and by what
means, the deceased jierson came to his death, his name if it was known,
together with all material circumstances attending his death ; and if it

appears that he was murdered, the jurors shall further state who were
guilty either as principal or accessory, if known, or in any manner the

cause of his death; which inquisition maybe in substance as follows:—
Commonwealth of Massachusetts.

ss. Form of inqui-

R. S. 140, § 8.

An inquisition taken at in the county of , on the day of ,
sition.

in the year , before , one of the coroners of said county of , upon
the view of the body of (or a person) there lying dead, l.y the oaths of the

jurors, whose names are hereunto subscribed, who, being sworn to inquire on behalf

of said commonwealth, when, how, and by what means, said (or person) came
to his death, upon their oaths do say, (insert when, how, and by what persons, means,
weapon, or instrument, he was killed.) In testimony whereof, said coroner and the

jurors of this inquest have hereunto set their hands, the day and year aforesaid.

Sect. 10. If the jury find that a murder, manslaughter, or assault. Coroner's duty

was committed on the deceased, the coroner shall bind over by recog- mu*?der°&c.

nizance such witnesses as he thinks pro]>er, to appear and testify at the k. s. i40, §9.

next court to be held in the same county at which an indictment for

such offence can be found, and may commit to the jail any witnesses

who refuse to recognize in such manner as he directs. He shall return

to the same court the inquisition, written evidence, and all recognizances

and examinations by him taken.

Sect. 11. If a person charged bvthe inquest w^ith having committed Same subject,

such offence is not in custody, the coroner shall have the same power as '
'

a justice of the peace to issue process for his apprehension, and such
warrant shall be made returnable before a justice of the peace, or other
magistrate or court having cognizance of the case, Avho shall proceed
therein in the manner required of justices of the peace in like cases.

Sect. 12, A person who reduces the testimony to writing by direc- compensation

107
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of clerk, sur-
geon, <to.

liSoO, 133, § 2.

labS, 31, § 1.

Expenses of
briug-iuo- to
land bodies
lound in Iiar-

bors, &c.
ISoO, 133, § 4.

Coroner, when
to bury the
body, &c.
Costs, how
paid.
It. S. 140, § 11.

1858, 31, §§ 1, 2.

Expenses, how
returned, au-
dited, certitied,

and paid.
1858, 31, § 1.

Where no coro-
ner, justices of
peace to act.

iSoO, 133, § 5.

Coroner to take
charge of
money, &c.,
found on the
body.

tion of the coroner pursuant to section eight, shall be allowed for his

services such sura as the coroner determines, not exceeding one dollar

and fifty cents for each day's actual attendance upon the jury. A sur-

geon or chemist who aids in the examination on the determination of
the coroner that such aid is necessary, shall be entitled to such compen-
sation for his services as the coroner certifies to be just and reasonable,

the same being audited and allowed iu the manner j^rovided in section

fifteen.

Sect. 13. When services are rendered in bringing to land the dead
body of a person found in any of the harbors, rivers, or waters, of this

state, the coroner may allow such comj^ensation for said services as he
deems reasonable ; but this section shall not entitle any person to allow-

ance for services rendered in searching for such dead body.

Sect. 14. When a coroner takes an inquest upon the view of the
dead body of a stranger, or being called for that purpose does not deem
it necessary on viesv of such body that an inquest should be taken, he
shall cause the body to be decently buried, unless its dissection has been
allowed by lawful authority ; and if the coroner certifies that, to the
best of his knowledge and belief, the person found dead is a stranger not
belonging to this state, the expenses of burial and of the inquisition, if

any is taken, and other necessary expenses, with the coroner's fees, shall

be paid from the state treasury. In all other cases the expenses of the

burial shall be paid by the town or city where the body is found, and all

other expenses by the county.

Sect. 15. The coroner shall return an account of the expenses of
each inquest, or view, including his fees, to the county commissioners
having jurisdiction over the place where the inquest or view is held, or

in Boston to the city auditor, and shall annex thereto the written author-

ity under which the inquest was held. Such commissioners or auditor

shall audit such accounts and certify to the treasurer of the common-
wealth, or the treasurer of the county, as the case demands, what items

therein are deemed just and reasonable, "which shall be paid by said

treasurei's to the persons entitled to receive the same.
Sect. 16. When the dead body of a person supposed to have come

to his death by violence is found in any town or city in this state in

which no coroner duly qualified resides, any justice of the peace, within

his county, shall have the like powers, and execute and discharge the

same duties as are herein imposed upon coroners, and shall be entitled

to the same fees as coroners for like services.

Sect. 17. In all cases under this chapter, the coroner shall take

charge of any money or other personal property of the deceased, found
upon or near the body, and deliver the same forthwith to those entitled

to its care or possession, but if not claimed within sixty days, then to

the public administrator, to be administered upon according to law.

CHAPTER
n6.^ii,(U<lii.>o

OF FINES, FORFEITURES, AND COSTS.

Section
1. Fines, &c., to be paid into state treasury.

2. how recovered.

3. Justices of peace to return fines and for-

feitures.

4. Two-thirds of criminal costs paid by state

;

one-third by counties.

5. Duty ofjustices of peace in taxing costs.

Section
C. Same subject. Justice may retain his own

fees.

7. Costs, how certified by justice on appeal,

&c.

8. in S. J. C. and superior court, how taxed,

certified, and returned.

9. Fines, costs, &c., to be paid to sberifis.
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Section
and by them to be paid to couuty treas-

urers.

10. Sheriff suffering escape, to pay fines, &c.
11. Remedy against sheriff for neglecting to

pay over fines, &c.

12. Payments to deputy or jailer valid.

Section
1.3. Sheriffs to make semiannual returns. Pen-

alty.

14. Semiannual accounts of county treasurers.

15. Treasurers' accounts, how audited, &c.

10. Annual returns of, to governor and council.

17. Costs to be paid by county treasurer if de-

manded within three years, otherwise, &c.

Section 1. All fines and forfeitures recovered in prosecutions of Fines, &c., to be

which any part of the costs are paid by the cominonwoalth, and all fines ^^^^^\
into state

and forfeitures imposed as a punishment for any offence, or the violation i^'s. ly:]', §14.

or neglect of any duty imposed by statute, shall, where no other jjiovis- ]'s5-i; 94^ § 04.

ion is especially made by law, be paid into the treasury of the common- li'^s' sro, §5.
1^1 ^ •' J ^ f J 4Cush. 503.

wealth.
^

2 Gray, 4^'8.

Sect. 2. All fines and forfeitures mentioned in the preceding section, how recov-

or expressly appropriated to the use of the commonwealth, or any j^"^- jjg ,^2
county, city, or town, may, unless otherwise especially provided by law, R- s. 1.33' § 14!

be prosecuted for and recovered by indictment in the superior court; 1^8^ 45f§§ 1, 2,

or when the amount or value thereof does not exceed one hundred dol- ^'^sy, 1%.

lars, by complaint before a police court, or when it does not exceed fifty

dollars, by complaint before a justice of the peace, Avho shall respec-

tively have such jurisdiction concurrently with the superior court ; or the
same may be recovered in an action of tort.

Sect. 3. Justices of the peace shall, on or before the fifteenth day justices of

of October annually, return to the secretary of the commonwealth a Bf'"^
to return

•n .pii/» -t n n • 1 ^ i i
lines and for-

specinc account of all fines and forfeitures received by them to the use I'eitures.

of the commonwealth or other public authority. 1858, 4f.. 1857', 40?' ^
^"

Sect. 4. Two-thirds of all legal costs and expenses arising in crimi- Two-thirds of

nal prosecutions, including the fees of grand and traverse jurors for
p^^'b^^state^

travel and attendance therein, unless paid by the party prosecuted, shall one-third by

'

be paid by the commonwealth as hereinafter provided, and the other isj"" n7§ 1.

third by the respective counties in which they occur ; but no part of the 1*^-15', 22K

costs arising under any prosecution for the violation of a by-law of a 10 c'usii. 495.

city or town shall be paid by the commonwealth.
Sect. 5. In criminal prosecutions instituted before justices of the Duty ofjustices

peace, in which a warrant is duly served and returned before them and fnJ'cosls!^
^''^

they render judgment, they shall tax the lesral costs arisins: therein and R-S. 141, §2.

certify their allowance of the same, and in cases where the warrant is ^ '
"^ '

not served, they may allow to the officer and tax and certify such costs

as they deem proper.

Sect. 6. In cases in which justices of the peace exercise final jurisdic- same subject.

tion in criminal prosecutions, they shall certify the costs by them taxed
i!,",fjjfg l\^^

'^

and allowed, to the next superior court, which taxation shall be examined fees.

by the court or its order, the errors therein corrected, and the costs al- Issl/igo^^^"

lowed and made up in the general bill of costs for the same term of the
court : provided, that when a person convicted before a justice of the
peace, and sentenced to pay the costs of prosecution, or a fine and costs,

complies with the sentence, the costs, or fine and costs, shall be paid to

the justice, who may retain his own fees and pay the residue of the costs

to the officer and witnesses or other persons entitled thereto ; otherwise
such costs and the fine shall be paid to the treasurer of the county, city,

or town, in the manner directed in chapter one hundred and twenty.
Sect. 7. In criminal prosecutions which are carried to the superior costs, how cer-

court by appeal, and in cases Avhere a person is bound by recognizance on appeai^&c*^*^
or committed for want of sureties by a justice of the peace or police R. s. u'i,'§4."

court, to answer in the superior court, the costs shall be taxed, and cer-
^^°' ^^^'

tified with the papers to the court, and shall be there allowed and taxed
in the costs of prosecution.

Sect. 8. All costs arising in criminal prosecutions in the supreme ,„'.°3^' £;,f^^'i*'i A.
• Till Til •«• suptnor Louri,

juaicial court, or superior court, shall be taxed by the prosecuting ofncer, how taxed, cer-
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tifled, and re-

turned.
K. S. 141, §8.
1843, 61, § 1.

Fines, costs,

&e., to be paid
to sheriffs, and
by tliem to
county treas-
urers.
1857, 107, § 1.

1859, 196.

2 Gray, 430.

Sheriff suffer-

ing escape to
pay fine, &c.
1857, 107, § 1.

Remedy against
sheriff for neg-
lecting- to pay
over fines, &c.
1857, 107, § 1.

Payments to
deputy or jailer

valid.

1857, 107, § 2.

Sheriffs to make
semiannual re-

turns.
Penalty.
1857, 107, § 3.

Semiannual ac-

counts of coun-
ty treasurers.
R. S. 141, § 10.

1841, 74, §2.
1849, 56.

1859,253. „

Treasurers' ac-

counts, how au-
dited, &c.
R. S. 141, § 10.

1849, 56.

\l[\ (lL.\^I^ annual re-

and the allowance certified by the clerk, under the direction of the

court. Tlie clerks shall make and deliver to the treasurers of the re-

spective counties, cities, or towns, at the end of every term or as soon

thereafter as may be, copies of all bills of costs which have been taxed

and allowed, and certificates of all fines imposed by the respective

courts, to the use of the commonwealth, county, city, or town ; and
they shall transmit to the treasurer of the commonwealth a certificate

of the amount of all such bills of costs, and all suras allowed by the

courts as rewards or compensations to prosecutors, with a statement of

all fines and forfeitures to the use of the commonwealth imposed or

awarded by the court.

Sect. 9. All fines, forfeitures, and costs, imposed or awarded in

criminal prosecutions, by the supreme judicial court, or superior court,

to the use of the commonwealth or any county, or the city of Boston,

and all sums found to be due on forfeited recognizances, shall be certi-

fied by the clerks of said courts, under the direction of the court, to

the sherilf of the county, who alone is authorized to receive them, and
he shall, within one month after the receipt thereof, pay the same with-

out deduction to the county treasurer.

Sect. 10. If a sheriff, having a person in his custody by virtue of

the sentence of the court, voluntarily or negligently sufiers him to

escape, he shall be deemed to have received such fines, forfeitures, for-

feited recognizances, and costs, at the time of the escape, and held

liable to pay the same, with interest and costs of suit, in like manner as

if he had received them.

Sect. 11. If a sheriflT neglects to make such payment for thirty days,

the county treasurer shall sue for and recover of him, in an action of

contract, the amount of such fines, forfeitures, forfeited recognizances,

and costs, with interest from the time of receiving the same, at the rate

of twelve per cent., and costs of suit.

Sect. 12. Payment to the jailer, or any deputy-sheriff, of any sums
mentioned in section nine, shall be deemed a legal and valid payment
to the sheriff.

Sect. 13. Every sheriff shall twice in each year, on the first days of

January and July, render to the treasurer, to whom said sums are made
payable, an account on oath of all sums which he has received during
the six months preceding, for fines, forfeitures, forfeited recognizances,

and costs, and the names of the persons from whom received, and
against whom awarded ; and if a sheriff neglects for thirty days to ren-

der such account, he shall be liable to a penalty of two hundred dollars,

to be sued for and recovered of him in the same manner as is provided
in section eleven.

Sect. 14. Every county treasurer shall twice in each year transmit

to the auditor of accounts an account upon oath, in which he shall

charge the commonwealth with two-thirds and no more of all sums
taxed for costs or allowed for rewards or compensations to prosecutors

by the courts in his county, and duly certified by the clerk, since the
last account rendered by him ; and for all such suras, the certificate of
the clerk shall be a sufficient voucher. He shall also credit in his ac-

count the amount of all fines, forfeitures, and costs, received by him to

the use of the commonwealth. If he fails so to present his accounts, he
shall forfeit two hundred dollars for every ten days' neglect, to be sued
for and recovered by the treasurer in an action of contract.

Sect. 15. His account shall be audited by the auditor of accounts,
and he shall forthwith pay over any balance found due to the treasurer

of the commonwealth, and if a balance is found in favor of the county
treasurer, it shall upon the warrant of the governor be paid from the
treasury of the commonwealth.

Sect. 16. He shall annually transmit to the governor and council a
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general account, in wliicli he shall credit to the commonwealth all turns of, to

money received by virtue of warrants on the treasury, and all sums founcii?'
'^"'^

received for fines, forfeitures, and costs, with tlie names of the persons k. s. hi, §11.

from whom the same are received, and he shall charge all sums actually

paid by him on account of the commonwealth, before the time of ren-

dering said account, and the balance shall be credited to the common-
wealth in a new account. He shall at the same time transmit to the

governor and council a statement of all sums remaining due to any
persons on bills of costs or for any other allowance, and certified to him,

also a statement of all fines, forfeitures, and costs, remaining due to the

commonwealth, together with the names of the persons from whom the

same are due.

Sect. 17. Each county treasurer shall pay over to the persons entitled Cost? to bopaid

thereto all sums taxed for costs in criminal prosecutions, or allowed by ureHfdenianT-

the courts as rewards or compensations to prosecutors, and duly certi- ed
^^^*^"I1

^'"''''

fied by the clerks: promded^ that such sums are demanded within three wise^'&c.'"^

years after the taxing or allowance thereof; and in his general account J^^'o-^''!.;"'

transmitted to the governor and council, and also in his account trans-

mitted to the treasurer of the commonwealth next after his general

account, as before provided, he shall credit to the commonwealth all

such costs and allowances as have not been demanded within said three

years, or credited by him in any former account, and also all fees returned

to him by justices of the peace and police courts under section fifty-

seven of chapter one hundred and twenty ; and for neglect to comply
herewith he shall be subject to a penalty of five thousand dollars, to be
recovered by the treasurer of the commonwealth in an action of con-

tract.

CHAPTER 177.

OF FUGITIVES FROM JUSTICE AND PARDONS.

fugitives from justice.

Section
1. Governor may deliver to executive of other

states fugitives from justice, and may de-

mand such fugitives from executive of

other states.

2, 3. Proceedings on such demands from other

states.

4. Persons arrested to have opportunity to

apply for writ of habeas corpus.

5. Penalty on officer not affording such oppor-

tunity.

6. Fees, how paid.

7. Persons liable to bo demanded by other
states may be arrested, &c.

8. and required to recognize.

Section
9. May be committed. Proceedings on default

of recognizance, and in capital cases.

10. How proceeded with or discharged.

11. Expenses, how paid.

PARDONS.

12. Governor may grant pardons.

13. Terms of pardon, &c., to be set forth in

warrant. Bond.
14. Keepers of jails, &c., to arrest convicts at

large contrary to terms of pardon, &c.

15. 16. Proceedings against convicts charged

with viol.iting conditions of pardon, &o.

17. How warrant of pardon executed.

FUGITIVES FEOM JUSTICE.

Section 1, The governor of this state, in any case authorized by Governor may
the constitution and laws of the United States, may, on demand, deliver Jjt^ve'^o/other
over to the executive of any other state or territory any person charged states fugitives

therein with treason, felony, or other crime ; or may, on application, andmay de-'

appoint an agent to demand of the executive authority of any other mand smshju-

state or territory any such offender fleeing from the justice of this state : fiilutive of

-promded^ that such demand or application is accompanied by sworn K^s'"f^*K6,
evidence that the party charged is a fugitive from justice, and by a duly 1849,56.

'

attested copy of an indictment, or a duly attested copy of a complaint i*^^^'^^-

made before a court or magistrate authorized to receive the same ; such
72
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Proceedings on
such demauds
from other
states.

K. S. 142, § 7.

5 Met. 546.

Same subject.

K. S. 142, § 7.

6 Mot. 54G.

Persons arrest-

ed to have op-
portunity to ap-
ply for writ of
habeas corpus.
1857, 289, § 1.

Penalty on offi-

cer not atford-

w^ such oppor-
tunity.
1S57, 289, § 2.

Fees, how paid.
K. S. 142, § 0.

Persons liable

to be de-
manded by oth-
er states may be
arrested, &c.
K. 8. 142, § S.

5 Met. 530.

and required
to recognize,
&c.
li. S. 142, § 9.

or bo com-
mitted. Pro-
Ci';'dings on de-
fault of recDjr-

nizauce, and in
c-ipital cases.

U. S. 142, § 9.

complaint to be accompanied by affida\'its to the facts constituting the

offence charged, by persons having actual knowledge thei-eof, and such
further evidence in support thereof as the governor may require.

Sect. 2. When such demand or application is made, the attorney-

general or other jirosecuting officer shall, if the governor requires it,

forthwith investigate the grounds thereof, and report to the governor all

the material facts which may come to his knowledge, with an abstract

of the evidence in the case, and especially in case of a person demanded,
whether he is held in custody, or is under recognizance to answer for

any offence against the laws of this state or of the United States, or by
force of any civil process, with an opinion as to the legality or expedi-

ency of com])lying therewith.

Sect. 3. If the governor is satisfied that the demand is conformable

to law and ought to be complied Avith, he shall issue his warrant, under
the seal of the commonwealth, to some officer authorized to serve war-

rants in criminal cases, directing him at the expense of the agent making
the demand, at a time designated in the Avarrant, to take and transport

such person to the line of this state, and there deliver him over to such

agent, and such officer may require aid as in criminal cases.

Sect. 4. No person arrested upon such warrant shall be delivered

over to such agent of a state or territory, until he has been notified of

the demand made for his surrender and had opportun'ty to apply for a

writ of habeas corpus, if he claims such right of the officer making the

arrest. And when such writ is applied for, notice thereof, and of the

time and place of hearing thereon, shall be given to the attorney-gen-

eral or other prosecuting officer for the district within which the arrest

is made.
Sect. 5. An officer who delivers over to such agent for extradition

any person in his custody upon such warrant, without having complied
with the provisions of the preceding section, shall forfeit a sum not
exceedinsf one thousand dollars.

Sect. 6. If the application for the arrest of a fugitive from the jus-

tice of the state is comj^lied with, and an agent aj:)pointed, his account
shall be audited and paid by the state.

Sect. 7. When a person is found in this state charged with an of-

fence committed in another state or territory, and liable by the consti-

tution and laws of the United States to be delivered over upon the

demand of the executive of such other state or territory, a.ny court or

magistrate authorized to issue warrants in criminal cases may upon com-
plaint under oath, setting forth the offence and such other matters as

are necessary to bring the case witliin the provisions of law, issue a

warrant to bring the person charged before the same or some other

court or magistrate within the state, to answer to such complaint as in

other cases.

Sect. 8. If upon the examination of the person charged it appears
to the court or magistrate, that there is reasonable cause to believe that

the complaint is true, and that such person may be lawfully demanded
of the executive, he shall, if not charged with a capital crime, be required

to recognize with sufficient sureties in a reasonable sum to appear be-

fore such court or magistrate at a future day, (alloAving a reasonable

time to obtain the warrant of the executive,) and to abide the order of

the court or magistrate.

Sect. 9. If such person does not so recognize, he shall be committed
to prison and there detained until such day, in like manner as if the

offence charged had been committed within this state ; and if the per-

son recognizing fails to appear according to the condition of his recog-

nizance, he shall be defaulted, and like proceedings shall be had as in

case of other recoarnizances entered into before such court or maiiistrate.

If the person is charged with a capital crime, he shall be committed to
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prison and there detained until the day so appointed for his appear-
ance.

Sect. 10. If the person so recognized or committed appears hefore How proceeded

the court or magistrate upon the day ordered, he shall be discharged, cilaro-eci*^""

unless he is demanded by some person authorized by the warrant ot'the K.'sfm, §10.

executive to receive him, or unless the court or magistrate sees cause to
commit him, or to require him to recognize anew for his appearance on
some other day, and if when ordered he does not so recognize, he shall
be committed and detained as before : prooided, that wliether the per-
son charged is recognized, committed, or discharged, any person author-
ized by the warrant of the executive may at atl times take him into
custody, and the same shall be a discharge of the recognizance, and not
be deemed an escape.

Sect. 11. The complainant in such case shall be answerable for all Expenses, how
actual costs and charges, and the support in prison of any person so

ji'f'g ,40 § u
committed, to be paid in like manner as by a creditor for his debtor SeeCh.m.
committed on execution. If the charge for support in prison is not so
paid, the jailer may discharge such person in like manner as if he had
been committed on an execution.

PAEDONS.

Sect. 12. In all cases in which the governor is authorized by the Governor may
constitution to grant pardons, he may by and with the advice of the fon"V'afT^"
council, and upon the petition of the person convicted, grant the pardon, § 1, art. ».'

~'

upon such conditions, with such restrictions, and under such limitations,
K. S. H2,§12.

as he deems proper, and he may issue his waiTant to all proper officers,

to carry such pardon into effect ; which waiTant shall be obeyed and
executed, instead of the sentence originally awarded.

Sect. 13. When a pardon is granted to a convict, or any part of the Terms of par-

punishment of a convict is remitted by the governor with advice of fet"fotth fn
^

council, on conditions to be performed by the convict, the terms and warrant,

conditions upon which the pardon or remission is grant-ed shall be speci- fsarfisi, §1.
fied and set forth in the warrant thereupon to be issued. And the gov-
ernor, by and with the advice of the council, nuiy require a bond to be
given to the commonwealth, in such sum and with such surety as he
may approve, conditioned that the terais upon which the pardon or
remission is granted shall by said convict be truly observed and kept.
The bond shall be deposited with the treasurer of the commonwealth,
and be prosecuted to final judgment and execution when the condition
thereof is broken. When such bond is required by the governor, the
pardon or remission of punishment shall not take eflect until the bond
is executed and deposited, as aforesaid.

Sect. 14. When a convict sentenced to confinement in the state Keepers ofjaUs,

prison, or any jail or house of correction, is pardoned, or his punishment fomicts^r*
remitted by the governor with the advice of the council, on conditions large con'trary

to be by the convict observed and performed, and it comes to the knowl- dllT&c-
^^^^^'

edge of the warden of the state prison, or keeper of the jail or house isa?, isi, §2.

of correction, where the convict was confined, that he is abroad in vio-
lation of the conditions of his pardon or remission of punishment, sjch
warden or keeper shall forthwith cause him to be arrested and detained
according to the terms of his original sentence. In computing the
period of his confinement, the time between the conditional pardon and
subsequent arrest shall not be taken to be any part of the term of sen-
tence.

Sect. 15. When a convict is arrested and detained for any breach Proceedings

of the condition of his pardon or remission of punishment, the warden cfarged*^«'ith^*^
or keeper arresting him shall forthwith give notice in writing to the dis- violating condi-

trict-attorney for the district where such warden or keeper resides, and
^°|'««''p''»''^<*"'
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1837, 181, § 3.

1859, 190.

Proceeding's
against con-
victs charged
with violating
conditions of
pardon, &c.
1857, 289, § 3.

How warrant
of pardon exe-
cuted.
R. S. 142, § 13.

such attorney shall file an information before the superior court next to

be held in said district, in the same manner as other informations are

filed, so that it may be judicially ascertained whether the condition of
the pardon or remission of punishment has been broken by the convict.

Sect. 16. If it is admitted by the convict, or found by the verdict

of the jury, that the condition is broken, the court before whom the infor-

mation is filed shall sentence the convict to be remanded and confined

for the unexpired term of his former sentence, and to a further period
of confinement not exceeding one-half the time for which he was sen-

tenced for the oft'ence to which the pardon or remission applied, to take
efiect from and after the period when he has sufiered the whole term of

imprisonment to which he was originally sentenced. If the convict was
before sentenced to confinement for life, he shall be subjected to such
solitary confinement as the court shall order. If it appears to the court,

by the verdict of a jury or otherwise, that the convict has not broken
the conditions of his conditional pardon or remission, he shall be dis-

charged.

Sect. 17. When a convict is pardoned or his punishment is com-
muted, the officer to whom the warrant for that purpose is issued shall,

as soon as may be after executing the same, make return thereof under
his hand, with his doings therein, to the secretary's office; and he shall

also file in the clerk's office of the court in which the offender was con-
victed, an attested copy of the warrant and return, a brief abstract

whereof the clerk shall subjoin to the record of the conviction and
sentence.

TITLE III.

OF PRISONS AXD IMPRISONMENT.

Chapter 178.— Of Jails and Houses of Correction.

Chapter 179.— Of the State Prison.

Chapter 180.— Of the Transfer of Lunatics and the Discharge of Poor Convicts.

CHAPTER 178.
\dDCL.\k-

OF JAILS AND HOUSES OF CORRECTION.

JAILS.

Section
1. County jails, for what purposes to be

used.

Sheriff may remove prisoners,

may furnish employment to prisoners,

to be reimbursed for damages for escape
by reason of insufficiency of jail.

.TailcM-s to return list of prisoners to court.

Penalty for neglect.

2.

3.

4.

houses of correction.
Section

6. Houses of correction, how provided, &(i.

7. to have enclosed yards. Jail may be used
for.

8. if several in county, convicts classified, &c.
9. overseers of, how appointed.

10. compensation of overseers of.

11. mat(M-ials, &c., for work in; rules and
re"ulatious in, &c.
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Section
12. Houses of correction, overseers of, &c., gen-

eral powers and duties.

13. may make contracts for work to be done
. in the liouse.

14. may make contracts for letting the con-

victs out for hire.

15. Convicts may be employed on public lands,

&c.

16. Pregnant female may be transferred to
workhouse, &c. Cost of her support.

17. Certain prisoners supposed to be reformed
may be discharged, &c.

18. Night-walkers, &c., committed for third of-

fence may be bound out or discharged iu

certain cases.

PROVISIONS RESPECTING J.4ILS, HOUSES OF
CORRECTION, PRISONERS, &C.

19. ShcrifT to have custody of jail, prisoners,

<fee. Master ofhouse of correction inSuffolk.

20. Jailer, how removed, except in Suffolk.

21. Compensation of sheriff for care of pris-

oners. Not to receive rent for use of dwell-
ings owned by the county.

22. of officers, assistants, &c.

2-3. if inadequate, superior court to determine.

24. Jailer, &c., to keep calendar of prisoners.

Penalty.

25. Warrants, &c., to be filed and delivered to
sheriff's successor.

26. Burial of deceased prisoner.

27. Sheriff to deliver prisoners to successor.

28. upon death of, jailer to continue in office

until, &c.

29. Female convicts may have custody of their

children under the age of 18 months.
30. How such child may be removed, &c.
31. Prisons, &c., to be whitewashed, kept

clean, &c.

32. Cleanliness of prisoners, their food, &c.

.33. Classitication and separation of prisoners.

34. Execution of sentence to solitary imprison-
ment.

35. and to hard labor, but not in engraving or
printing. Log and chain may be used.

36. Punishment of prisoners refusing to work,
&c. Not to be in solitary more than three

days, &c.

.37. of refractory prisoners.

.38. of poor debtors, &c., who commit depre-

dations.

39. Sheriff's and keeper's authority not af-

fected by two precediug sections.

43.

44.

45.

40.

47.

Section
40. Moral and religious Instruction to prison-

ers, Sfa.

41. Instruction in reading and writing.

42. Spirit and strong drink prohibited, unless,

&c.

Penalty for furnishing, or attempting to

furnish, spirits, &c.,to prisoners.

for neglect of duty by sheriff, jailer, &c.

Officers using intoxicating liquors to be re-

moved.
Punishment for prisoners escaping, &c.
Kocord of conduct to be kejit and term of
imprisonment reduced in certain cases.

48. Kemoval of prisoners in case of pestilence.

49. in case of danger from tire.

expense of supportino prisoners, &c.

50. Commissioners to procure supplies, &c.

51. Expense of supporting convicts in jails,

Ac, how paid.

52. Advancement fif money for tools and ma-
terials, &c.

Master, &c., to keep account ofearnings, &c.
to supply fuel, &c. Allowance therefor.

to obey orders for furnishing specific ra-

tions. Penalty.

Compensation of master of house of correc-

tion in Suffolk.

57. Overseers, &e., to audit accounts for sup-
port of convicts, &c.

58, 59. Support of poor convicts, how recov-

ered of kindred, town, &c.

60. notice to town liable for.

61. Jailers, &c., to keep a prison book. Pen-
alty for neglect.

inspectors of prisons.

62. Inspectors of prisons, &c.
63. Keepers, &c.,to make stated returns.

64. Inspectors, powers and duties of.

65. in Suffolk.

66. to have access to books, accounts, pris-

oners, &c.

67. to notify district-attorney of violations of
law.

returns.

68. Inspectors to make annual returns to gov-
ernor.

69. Blank forms of returns to be furnished by
secretary.

70. Sheriffs, &c., to make returns. Abstract.
71. Penalties for neglect.

72. Prosecution of delinquents.

53.

54.

55.

56.

JAILS.

Section 1. The jails in the several counties shall be used,

—

County jails, for

First. For the detention of persons charged with offences and com-
J^''^* used*"^"'*'

mitted for trial

:

k. s. 143, § 1.

Second. For the detention of persons committed to secure their
^^^S' *^^'

§
i*-

attendance as witnesses on the trial of criminal causes

:

Third. _, For the confinement of persons committed pursuant to a
sentence upon conviction for an offence, and of all other persons com-
mitted for any cause authorized by law.

The provisions of this section shall extend to persons detained or
committed by authority of the courts of the United States, as well as
the courts and magistrates of this state, except as is provided in section
sixty-one of chapter one hundred and forty-four.

Sect. 2. If there are several jails in a county, the* sheriff may cause Sheriff may re-

the prisoners to be confined in either, and may at his discretion remove move prisoners,

them from one jail to another for their health or safe keeping, or for
their more convenient appearance at court.

72* 108
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Rherlflf may fur-

nish employ-
ment to pris-
oners.
1.^8, 324, § 4.

to be reim-
bursed for dam-
ages for escape,
&c.
K. S. 14, § 92.

.Jailers to re-

turn list of pris-
oners, &c., to
court.
Penalty for
neglect.
K. S. 143, §§ 52,
54.

Act of amend.
§19.
1859, 196,

Sect. 3. The slieriiF may furnish to tlie prisoners employment of

such nature and in such places as he deems best, and consistent with
their safe keeping ; but this section shall not be construed to require the

performance of any labor by persons confined in jail.

Sect. 4. In case of the escape of a prisoner by reason of insufficiency

of the jail, whereby the sheriif is made liable to any party at whose suit

the prisoner was committed, or to whose use any forfeiture was adjudged
against him, the county shall reimburse all sums of money recovered by
such party of the sheriff on account of the escape.

Sect. 5. At the opening of each term of the superior court at which
criminal business may be transacted, the jailers of the county shall

return to the court a list of all prisoners in their custody, specifying

the causes for which and the persons by whom they were committed,

and produce and exhibit therewith, for the insj^ection of the court, their

calendars of prisoners, and return a like list of the persons committed
during the session of the court, in order that the court may take cog-

nizance and make deliverance according to law of the prisoners com-
mitted for crimes Avithin its jurisdiction. Jailers who neglect to make
such returns, or to exhibit their calendars, shall be fined in the discre-

tion of the court.

Houses of cor-
rection, how
provided, &c.
K. S. 14, § 9.

U.S. 143, §§1,2.
1848, 321, §2.
1851,448, §33.
1S55, 489, § 19.

to have en-
closed yards,
.fail m;iy be
used for.

K. S. 143, § 3.

if several in
county, con-
victs classified,

&c.
1859, 249, § 7.

overseers of,

how appointed.
R. S. 143, §§ 11,

12.

1857, .35.

1859, 249, § 5.

compensa-
tion.

1857, .35, § 3.

1859, 249, § 5.

materials,
&c., for work
in ; rules and
regulations in,

&c.
R. S. 143, § 14.

1857, 35.

HOUSES OF CORRECTION".

Sect. 6. There shall be jirovided by the county commissioners in

each county except the county of Dukes County, and in Suffolk by the

aldermen of the city of Boston, at the charge of said counties and city

respectively, a fit and convenient house or houses of correction, suitably

and efficiently ventilated, with convenient yards, workshops, and other

suitable accommodations, adjoining or appurtenant thereto, for the safe

keeping, correcting, governing, and employing, of offenders legally com-
mitted thereto by authority of the courts and magistrates of this state or

of the United States, except as provided in section sixty-one of chapter

one hundred and forty-four.

Sect. 7. The yards shall be of sufficient extent for the convenient
employment of the persons confined therein, and enclosed by fences of

sufficient height and strength to prevent escapes, and also to prevent all

persons without from access to or communication with any persons con-

fined therein. When such house of correction is not provided, the jail

or a part thereof may be used for that purpose, but when so used it shall

be provided with a sufficient yard, so enclosed.

Sect. 8. If there are several houses of correction in a county, the

sentence of prisoners shall be to either house of correction therein, and
the sheriff and county commissioners may classify the convicts and place

them in either house.

Sect. 9. The commissioners in the several counties, except Suffolk,

shall annually on the first Wednesday of January appoint to each house
of correction two or three suitable persons of the county, other than the

sheriff or commissioners, to be overseers thereof, and may remove any
overseer and fill vacancies.

Sect. 10. Each overseer shall receive from the county such annual
compensation for his services and travel, not exceeding one hundred
dollars, as the commissioners determine, and the directors for public

institutions in the city of Boston shall receive such comjjensation as the

city council allows.

Sect. 11. The commissioners in the several counties except Suffolk,

and the board of directors for public institutions in Boston, shall cause

to be provided, at the expense of said counties and city respectively,

suitable materials and implements sufficient to keep at work all the per-

sons committod to the house of correction, and may from time to time

establish needful rules for employing, reforming, governing, and j^miish-
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ing, the persons so cominitted, for procuring and preserving such mate-
rials and implements, and for keeping and settling all accounts of the

cost and exj^enses of procuring the same, and of all labor ijerformed by
eacli of the persons so committed.

Sect. 12. In the county of Suffolk the board of directors for public Owrseera, &c.,

institutions, and in otlier counties the overseers, shall see that the rules fud'dutws!"
""*

established for the manaijement of the house of correction and the gov- K- s. h3, §ii.

ernment of the persons confined therein are strictly observed, examine '

all accounts of the master relating to the earnings of the prisoners and
all ex|ienses of the institution, and keep a fairly written register of their

oiiicial proceedings.

Sect. 13. They may make contracts for work to be done in the maymake^

house, with any i)erson disposed to supply materials to be there wi-ought, work'to be done

and in such case may stipulate that the contractor shall furnish some
i^' s°"||' f ^.,

person, to be approved by them, to oversee the labor of the convicts and i85'J,249,'§5.~'

instruct them in business or trades, conforming to all rules of the prison

and not interfering with the discipline thereof

Sect. 14. They may make contracts for letting out to hire during for letting

the day time any of the persons there confined, to employers who live k^V^hs^k i^*''

so near to the house of correction that the directors or overseers or the

master of the house can have the general inspection of the conduct of

the persons so let out, and of the treatment they receive.

Sect. 15. The commissioners, or directors, may, with the assent of convicts may
the master or keeper of any house of con-ection, employ any of the

puiji'|c\'auds
°°

prisoners to labor upon the public lands and buildings belonging to the <fec.
^

.

^ ^ o » » 1859, 249, §6.
county. '

^

Sect. 16. When it appears to the physician of a house of correction Preg-nantfe-

that a female convict is in a state of pregnancy, any judge of the superior tnui^sferred to

court, or any police court, may, upon application of the master or keeper ""^"'^''?"'^°' ^'^

of the house, or of the convict, revise her sentence so far as to order her support.

to be transferred to any workhouse or house of industry in the same
ig^a'

40''' ^^ ^' ^'

county for such term as is expedient, not exceeding the remainder of i)i5% we.

her sentence ; and may at any time before the expiration of her sentence

cause her to be again restored to the house of correction. For the sup-

port and custody of each female so transferred, two dollars a week shall

be paid by the county to the city or town to which she is transferred.

Sect. 17. When it appears to the overseers or directors of a house certain prison-

of correction, house of industry, or workhouse, that a person there con- be^ciormed*
*°

fined on conviction before a justice of the peace of either of the ofliences maybedis-

mentioned in section twenty-eight of chapter one hundred and sixty- K!^sfi«,'§*i3.

five, has reformed and is willing and desirous to return to an orderly l^^^^J^'lv^r 53.

course of life, they may, by a written order, discharge him from confine-

ment. Any person committed by the superior court, or any jiolice

court, for either of said offences, may be discharged by such courts re-

Bpectively upon the recommendation of the overseers or directors.

Sect. 18. The overseers or directors of any house of correction, Nig-iit walkers,

workhouse, or house of industry, may, after six months from the time of
fo*i.'t{;","|"""'^'^

sentence, discharge any person committed thereto under section thirty- fence may be

five of chapter one hundred and sixty-five, "upon being satisfied that the di*s"iiai^'MHa

convict has reformed ; or may bind out such person for any term during
VSg^'ga^^j'^o^'

the period of the sentence, as an apprentice or servant to any inhabit- ^' '

ant of this state ; and said overseers and directors, and the master, mis-

tress, apprentice, and servant, shall respectively have all the rights and
privileges, and be subject to all the duties set forth in chapter one hun-
dred and eleven, in the same manner as if such binding were made by
the overseers of the poor; and the relations between the parties shall

not be affected by the age of the party bound. If the master or mis-

tress is discharged from the contract of seiwice or apprenticeship as

provided in said chapter, the person bound shall be returned to the
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place of confinement, and serve out the original sentence, if any portion

thereof is unex])ired ; but the overseers or directors shall not he liable

to the costs of the j^rocess provided in said chapter.

PKOVISIONS RESPECTING JAILS, HOUSES OF CORRECTION, PRISONERS, &C.

Sheriff to have Sect. 19. The sheriff shall have the custody, rule, and charge of the

pi'fsmiers**&c.' j^i^s, and except in the county of Suffolk, the houses of correction in
Muster of house iijg couutv, and of all prisoners therein, and shall keei) the same by him-
of ooi'roction in •/ ' j.

^
'

-i. »

Suffolk. self, or by his deputy, as jailer, master, or keeper, for whom he sliall be
ibo'j, 219, § 1. responsible. The jailer, master, or keeper shall appoint all subordinate

assistants, em])loyees, and officers, for whom he shall be responsible.

In the county of Suftblk the city council of Boston shall ap])oint a suit-

able person to be master of the liouse of correction, to hold his office

during their pleasure.

Master, how re- Sect. 20. Any master, keeper, or jailer, except in the county of

]s5'I*'iof).
Suftblk, may be removed by the sujierior court for neglect of duty, or

iso!), 2i9, §§ 1, 8. wasteful or extravagant use of supplies, upon complaint of the county
commissioners, setting out the facts, and after notice to the sheriff and
the person comjilained of, and a hearing thereon.

Compensation Sect. 21. For the Safe keeping of the prisoners committed to his

ciire of prison- custody, the sheriff shall have such compensation from the county, not

ir's*i4 so'^
^^^^ than twenty dollars a year, as the county commissioners, or in the

county of Suftblk the mayor and aldermen, order. He shall not receive

any rent or emolument from the jailers and keepers of the houses of

correction, for the use and occupation of the dwelling-houses j^rovided

for them by the county,

of officers, as- Sect. 22. The Commissioners, (except in the county of Suffolk,) shall

Kssy'-'iy ts'i *> establish fixed salaries for all officers, assistants, and employees, of jaiis

IUd'^-Q^-"" ^^^ houses of correction, which shall be in full compensation for all their

services, and for Avhich they shall devote tlieir whole time to the dis-

charge of their duties, unless released therefrom by the commissioners,
if inadequate, Sect. 23. If the sheriff, master, keeper, or jailer, deems any such sal-

to dc'tenniue!* ^^T inadequate, he may present his petition, sliowing the facts, to the
1S51), 190. superior court next to be holden for the county, and the court, alter
1S59 '*49 §3 - . . .*^ .'

' ' ' notice to the chairman of the county commissioners, and a hearing,

shall fix the salary, and pass such further order in the premises as law
and justice require,

w'^'^.'f.^'i^" f
Sect. 24. The jailer, keeper, or master, of each jail and house of cor-

pHsonei^s"!
^^

rcction, shall keep in a bound book an exact calendar of all prisoners

k^s'^h" «S3
committed thereto, and shall cause to be distinctly registered therein the

isu9,"i39', §5.' names of all prisoners, their places of abode, additions, and the time,

cause, and authority, of their commitment, and a description of the per-

sons of such as are committed on criminal prosecutions, together Avitli

such facts as, with the entries in the prison book, will enable the sheriff

•r directors to make the returns required by sections sixty-nine and
seventy. When a prisoner is liberated, he shall register in the same
book the time and authority of such liberation, and in case of an escape,

the time and manner of the escape. Every jailer, master, or keeper,

neglecting to keep such calendar, or to enter such facts therein, shall

forfeit one hundred dollars, to be recovered by the commissioners or di-

rectors in an action of tort, in the name of the county, or in Suftblk in

the name of the city of Boston, and expended by them for the relief of

discharged prisoners.

Warrants, &c., Sect. 25. All Warrants, mittimuses, processes, and other officird

dehverecfto™*^
papers, or attested copies thereof^ by which a prisoner is committed or

sheriff's sue- liberated, shall be regularly filed in the order of time, and with the

iifs^'ii, §85. calendar, be safely kept in a suitable box for that purpose, and upon
1839, 135. the expiration of the sherifi"s commission, his death, resignation, or
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removal from office, be delivered to his successor; and in default thereof

the sheriii" or his executors or administrators shall forfeit two hundred
dollars.

Sect. 26. When a person 'imprisoned for any cause dies in prison, Burial of de-

the sheriff or the keejier shall deliver the body to his relations or fi-iends
J^ne'^r'''''

^"^

if they request it. If no ap])lication is made therefor, the sheritf or R- S. 14, §8?.

keeper shall bury the same in the common burying ground, and the

expenses be paid by the city or town in which such person had a legal

settlement, if any, otherwise by the county.

Sect. 27. Every sheriff, upon tlie expiration of his commission, or sheriff to dc-

his resignation or removal from office, shall deliver to his successor all
}o suc'cessor^'^^

prisoners in his custody, and for that purpose shall retain the keeping K.s. i4, §84.

of the jails and houses of correction under his care, and of the prisoners
^^'^'•*' 2^^-''

§
^•

therein, until his successor is appointed and qualified.

Sect. 28. In case of the death of the sheriff, the jailer, master, or upon death

keeper, by him appointed, shall continue in office and retain the custody, ti^iuo'ii7office°

rule, and charge, of the iail or house of correction, and of all prisoners mitii, &e.

committed thereto, until a successor to the deceased sheriff is appointed i85ij, 2i9.

or elected and qualified, or until the governor, by and with the advice
of the council, removes such jailer, master, or keeper, and appoints an-

other. The jailer, master, or keeper, api)ointed by the governor, shall

give bond with sureties as the governor directs and approves for the
faithful performance of the duties of his office.

Sect. 29. When the mother of a child under the age of eighteen Female con-

months is imprisoned in a house of correction, jail, workhouse, or other cu'itody%f'*^^

place of confinement, and is capable and desirous of taking care of said their cinidren

child, the keeper shall, upon the order of the court or magistrate com- age.'^'^
^ '^'^'^ ^

mitting her, or of any overseer of the poor, receive the child and place ^^^'^' ^'' § ^•

it under the care and custody of its mother.
Sect. 30. When the overseers, inspectors, or other like officers, of iiow such

such institution, are satisfied that the health and comfort of such child l-emored'&T^^
call for its removal, or that for any cause it is expedient that it should ibOs, s;, §2.

be removed, they shall give notice to the father or other relatives there-

of; and if neither can be found to receive it, to the overseers of the

poor of the city or town in which it has a legal settlement, Avho shall

receive it ; or if it has no settlement in this state, it shall be sent to one
of the state almshouses, as is provided in the case of alien paupers.

Sect. 31. The keeper of each jail and the master of each house of Prisons, &c., to

correction shall, at the expense of the county, see that the same is con- ^^ "kept'^c^iean

stantly kept in as cleanly and healthful a condition as may be, and shall <tc'.

cause the whole interior thereof" including the floors, to be thoroughly im, s*5.

whitewashed with lime at least twice in each year, and the walls and
floors of each room, while any person is confined therein, to be so white-
washed once in each month between the first of May and the first of
November. No pei-manent vault shall be used in any apartment. Every
room occupied by a prisoner shall be furnished with a suitable bucket
with a cover made to shut tight, for the necessary accommodation of
such prisoner, and such bucket when used shall be emptied daily and
constantly kept in good order.

Sect. 32. The keeper and master shall see that strict attention is Cleanliness of

constantly paid to the personal cleanliness of all prisoners in their cus- f lofi" &e?'
^^'""^

tody, and shall cause the shirt of each prisoner to be washed, and the K- s! h:!, § 39.

prisoner himself to be shaved, once at least in each Aveek, and to have i^^^^-^'S^-

a weekly bath of cold or tepid water applied to the whole surfice of
the body, unless by reason of sickness such bath would be hurtful or
dangerous. Each prisoner shall be furnished daily Avith as much clean
water as he has occasion for either as drink or for the purpose of per-

sonal cleanliness, and with a clean towel once a Aveek. No clothes shall

be washed or hung out wet in any room which is occupied by a })risoner
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Classification
and separation
of prisoners.
R. S. 143, § 35.

See § 44.

Execution of
sentence to soli-

tary imprison-
ment.
K. S. 143, § 20.

1854, 393.

Jind to hard
labor ; but not
in cn^^raving or
printing'.

Log and chain
may be used.
K. S. 143, § 21.

1S50, 289, § 4.

Punishment of
]irisoners refus-
ing to work,
etc. ; not to be
in solitary more
than three days,
&c.
K. S. 143, § 22.

1853, 34.

of refractory
prisoners.
R. S. 143, § 4().

1857, 35.

of poor debt-
ors, &c,., who
commit depre-
dations.
R. S. 143, § 47.

1852, 312.

cluring the night. All prisoners not in solitary confinement shall be
served three times each day with wholesome food, well cooked, in good
order, and in sufficient quantity.

Sect. 33. Male and female prisoners shall not be put or kept in the

same room ; nor, unless the crowded state of the jail or house of correc-

tion requires it, shall any two prisoners, other than debtors, be allowed

to occu])y the same room, except for work. Persons committed for

debt shall be kept separate from felons, convicts, and persons confined

npon a charge of felony or other infimous offence, and all conversation

between jjrisoners in different apartments shall be prevented. Minors
shall be kept separate from notorious offenders and those convicted of

a felony or other infimous crime. Persons committed on charge of an
offence shall not be confined with convicts, and prisoners charged with

or convicted of an offence not infamous shall not be confined with those

charged with or convicted of an infamous crime, except Avhile at labor

or assembled for moral or religious instruction, at which times no com-
munication shall be allowed between prisoners of different classes.

Sect. 34. When a convict is sentenced to solitary imprisonment and
hard labor in a jail or house of correction, the master or keeper shall

execute the sentence of solitary imprisonment by confining the convict

in one of the cells, or if there is none, then in the most retired and sol-

itary part of the jail or house, and during the time of solitary impris-

onment the convict shall be fed with bread and water only, unless other

food is necessary for the preservation of his health. No intercourse

shall be allowed with any convict in solitary imprisonment, except for

the conveyance of food and other necessary purposes.

Sect. 35. As soon as the term of solitary imprisonment has expired,

the master or keeper shall furnish the convict with tools and materials

or other means for work in a suitable manner, in which he can be use-

fully or profitably employed, either in the house of correction or jail, or

in the close yard thereof; but no convict shall be employed in engrav-

ing or printing of any kind. Such convict may if necessary be confined

by a log and chain, or in such other manner as shall prevent his eseajie

without unnecessarily inflicting bodily pain or interrupting his labor.

The overseers, or, when the punishment is inflicted in the jail, the sher-

iff, shall oversee the execution of all such sentences.

Sect. 36. If a convict is refractory, or, during the time for which he
is sentenced to hard labor, refuses or neglects without reasonable cause

to labor in a suitable manner when required, he shall be kept in solitary

confinement and fed on bread and water as before provided so long as

he is refractory or refuses to labor ; but no keeper of a jail or master of

a house of correction shall confine in solitary im]>risonment any convict

for more than three days at one time, without informing the sheriff or

overseers thereof and the reasons therefor.

Sect. 37. If a ])erson confined in a jail or house of correction upon
a conviction or charge of an offence against the commonwealth, is re-

fractory or disorderly, or wilfully or wantonly destroys or injures any
article of furniture or other property, or any part of such prison, the

sheriff, overseers, or board of directors for public institutions, res))ec-

tively, after due inquiry may cause him to be kept in solitary confine-

ment, not more than ten days for one offence; and during such confine-

ment he shall be fed with bread and water only, unless other food is

necessary for the preservation of his health.

Sect. 38. If a person committed to jail on mesne process or execu-

tion, or for any other cause than those mentioned in the preceding sec-

tion, is on complaint of the keeper convicted before a justice of the

peace, or ]iolice court, of either of the offences therein s|)ecified, he shall

be punished by solitary imprisonment as directed in said section, not

more than ten davs for each offence. He shall also be liable for double
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the amount of the dfimage done to the jnil, furnitnro, or other prop-

erty, to be recovered in an action of tort, wliich may be brought by
the sherilf or county treasurer in the name and to tlie use of the

county.

Sect. 39. The two preceding sections shall not affect the authority Sheriff's and

of a sheriff, jailer, or master of a house of correction, to ju-eserve order {^uoruy not

and enforce strict discipline amons; the prisoners in his custody. affocted.
*

l"t S 14.'? 8 4^
Sect. 40. The keeper or master shall at the expense of the county

^Morai and reii-

provide for each prisoner imder his chame, who is able and desirous to eious instruc-

read, a copy of the Bible or of the New Testament, to be used by such
l'^'^] ac?*""""'

prisoner at proper seasons during his confinement, and the county com- K- s. 143, § 40.

missioners may, in their discretion and at the expense of their county, 1855J393.

provide moral and religious instruction for the prisonei\s confined in the

jails and houses of correction of their respective counties. Prisoners in

the state prison, or in any jail, house of correction, almshouse, or

other place of confinement, may, in their illness, on request to the

warden, keeper, or master, receive the visits of any clergyman they may
desire.

Sect. 41. The county commissioners of each county, and the alder- instruction in

men of the city of Boston, with the sheriff of the county, may at the ^vHtiu^.''"*^

expense of their county or city furnish suitable instructions in reading- 1^48, 324, §3.

and writing for one hour each evening, except Sundays, to such pris- '

oners as may be benefited thei'eby and are desirous to receive the same.

Sect. 42. No sheriff, jailer, master of a house of correction, or other Spirit and

officer, or under keejier of a prison, shall, under any pretence, give, sell,
proi"i|itlTuq-

or deliver, or knowintclv suffer to be sriven, sold, or delivered, to any less, &c.

person committed to jail for debt and sujiported at the charge of the see §44. '

creditor, or to a prisoner in confinement upon conviction or charge of

an offence, any spirituous liquor or mixed liquor, part of which is s]»irit-

uous, or any wine, cider, or strong beer, unless the attending physician

of the prison certifies in writing that the health of the prisoner re-

quires it, in which case he shall be allowed the quantity jorescribed, and
no more.

Sect. 43. Whoever gives, sells, or delivers, to a person confined in Penalty for fur-

ajail, house of correction, house of industry, workhouse, or prison, or to "empt^'o-To'^*

a person in custody of a sheriff, constable, police officer, jailer, master of furuish,'spirits,

a house of correction, or Avarden of a prison, any spirituous or other era'
° i'"^°""

liquors, as mentioned in the preceding section, or has in his possession, fvf ol^'^'
^ ^^•

within the precincts of any jail, house of correction, or other place of
confinement mentioned in this chapter, any such liquors, with intent to

convey or deliver the same to any person or prisoner confined therein,

unless under the direction of the physician appointed to attend such
prisoner, shall be punished by fine not exceeding fifty dollars, or

by imprisonment in the jail or house of correction not exceeding two
months.

Sect. 44. If a sheriff, jailer, or master of a house of correction, gives, for negieot of

sells, or delivers, to any prisoner in his ciistody, or willingly or negli-
^^jiJ^ '^Z^^"'^'

gently suffers such prisoner to have or drink any spirituous, fermented, k. s.'i43,'§36.

or other strong or mixed liquor, prohibited by section forty-two, or ^^^^' ^^^'

places or keeps together prisoners in his custody of different sexes or

classes, contrary to the provisions of section thirty-three, he shall in

each case forfeit for the first offence twenty-five dollars, and for any
such offence committed after the first conviction fifty dollars, and shall

on such second conviction be further sentenced to be removed from
office and to be incapable of holding the office of sheriff, deputy-sheriff,

or jailer, or master or keeper of any prison, for the term of five years.

Sect. 45. The sheriffs of the several counties, and the board of di- Officers usins;

rectors for public institutions in Boston, shall forthwith remove any qJi^orli'to^be^re-

officer by them respectively appointed to any position of trust or author- moved.
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185S, lf.2, § 2.

1859, 24'J.

Punishment for
jji-isouerti es-

caping, &c.
H. S. 143, §§ 49,

50, 51.

1851, 93.

4 Met. 3ni.

5 Met. 555.

Record of eon-
duct to be kept,
and term oi' im-
prisonment re-

duced in certain
cases.

1857, 284, § 1,

185S, 77.

1859, 108

Removal of
prisoners in
case of pesti-

lence.
R. S. 143, § 41.

1859, 190.

in case of dan-
ger from fire.

K. S. 143, § 42.

ity in the jails and houses of correction, who is known to use intoxicating

liquors as a beverage.

Sect. 46. Whoever lawfully imprisoned in any place of confinement
established by law, other than the state prison, breaks therefrom and
escapes, or forcibly breaks the same with intent to escape, or by force or

violence attempts to escape therefrom, shall be punished by imprison-

ment in the state prison not exceeding five years, or in the jail or house
of correction not exceeding three years, or by fine not exceeding one
thousand dollars.

Sect. 47. The keeper of every jail and the master of every house of

correction shall keep a record of the conduct of each convict Avhose

term of imprisonment is not less than four months, and for every month
that a convict appears by such record to have faithiully observed all the

rules and requirements of the prison, and not to have been subjected to

punishment, there shall be deducted from the Avhole term of his sen-

tence, whether in one or more cases, as follows : from a teiTn of less

than three years, one day ; from a term of three and less than seven

years, two days ; from a term of seven and less than ten years, four

days; and from a term of ten years or more, five days: said record

shall be submitted to the sherifl:' and to the overseers of the house of

correction, or board of directors foi* public institutions in the city of

Boston, to be considered by them in recommending prisoners to exec-

utive clemency.

Sect. 48. If disease breaks out in a jail or other prison, which in

the opinion of the inspectors of the prison may endanger the lives or

health of the ])risoners to such a degree as to render their removal
necessary, the inspectors may designate in Avriting some suitable place

within the same county, or any prison in a contiguous county, as a place

of confinement for such prisoners. Such designation being filed with
the clerk of the superior court, shall be a sufiicient authoiity for the

sheriff", jailer, master, or keeper, to remove all the prisoners in his cus-

tody to the place designated, and there to confine them until they can

be safely returned to the place whence they Avere removed. Any place

to which the prisoners are so removed shall during their imjirisonment

therein be deemed a prison of the county in which they Avere originally

confined, but they shall be under the care, government, and direction of

the officers of the county in which they are confined.

Sect. 49. If a jail or other prison, or any building near thereto, is

on fire, and the prisoners are exposed to danger thereby, the sheriff",

jailer, or other person having charge of the prison, may remove such

prisoners to a place of safety, and there confine them so long as may be
necessary to avoid the danger, and such removal and confinement shall

not be deemed an escape of the prisoners.

Commissioners
to procure suii-

plies, &c.
1859, 249, § 4.

Expense of
supportinn- con-
victs in jails,

&c., how paid.

K. S. 143, § 27.

1839, 150.

8 Met. 513.

EXPENSE OP SUPPGRTI^fG PRISO^TERS, &C.

Sect. 50. The commissioners, except in the county of Suffolk, shall,

Avithout extra charge or commission to themselves or any person, pro-

cure, or cause to be procured, all necessary supplies for the jails and
houses of correction, to be furnished and purchased under their direc-

tion and at the expense of the county.

Sect. 51. All charges and expenses of safe keeping, maintaining,

and employing, convicts sentenced to imprisonment in the jail or house

of correction, of the safe keej)ing of persons charged Avith offences, and,

committed for trial or sentence, and, except in the county of Suffolk, of

prisoners committed on mesne process or execution, so long as the fees

for their board are paid by the defendant or debtor, plaintiff or creditor,

shall be paid from the county treasury, the accounts of the keeper or

master being first settled and alloAved by the commissionei's, or in the
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county of Suffolk by the board of accounts ; and no allowance therefor

shall be made by the commonwealth.
Sect. 52. The county commissioners, and the aldermen of the city Advancement

of Boston, may order such sums of money as may from time to time too^Tui?^ ma-
be necessary, to be advanced out of the treasuries of their coimties or teriais, &c.

city to the master of the house of correction or keeper of the jail, for 04'. " '
*^ '

the purpose of providing such tools, materials, and other things, as may j^^^' ]*^> 1
1-

be required for the employment, restraint, and safe keejjing of the con- ' '

victs ; and the master or keeper shall appropriate the same under the
direction of the officers ordering the advancement, and account to them
for the expenditure thereof

Sect. 53. Each master or keeper shall cause the articles manufac- Master, &c., to

tured by the prisoners in his custody, or the produce of their labor,
eariun<^s°&c*

°^

to be disposed of to the best advantage, and under the direction of said li. s. 143', § 25.

commissioners or aldermen shall cause accounts to be kept of the pro-

ceeds thereof, and shall present such accounts to them for settlement
semiannually, and as much oftener as they deem it necessary. He shall

pay into the treasury of the county or city, at such time as said officers

direct, the amount of sales and other proceeds of the labor and earnings

of the prisoners in his custody, or the balance thereof
Sect. 54. The master or keeper shall furnish, at the expense of the to puppiy

county, necessary fuel, bedding, and clothing, for all prisoners in his ["wance there-

custody upon charge or conviction of any offence against the common- for.

wealth, and shall present to the county commissioners, or in the county ' ' '

of Suffolk the board of accounts, a full account of his charges so in-

curred, and also for necessary furniture for the prison ; and the commis-
sioners or board of accounts shall make a reasonable allowance therefor,

which shall be paid from the county treasury.

Sect. 55. When the commissioners or the aldermen of the city of to obey or-

Boston direct specific rations or articles of food, soap, fuel, or other nfshif°J specific

necessaries, to be furnished to the prisoners, the keeper or master shall ration?,

conform to such direction, and if he refuses or neglects to furnish the k! s*! uh, § 45.

same, he shall be subject for a first and second offbnce to the penalties i«54, 448, § 33.

prescribed by section forty-four for the oflTences therein mentioned.
Sect. 56. The board of directors for public institutions in Boston compensation

shall from time to time determine what sum the master of the house of f,oi™e^orcw--

correction for the county of Suffolk shall receive for the board of the rection in Suf-

persons committed to his custody, and the master shall in addition to r. g. 143, § 14.

such board receive such further compensation for his services as the city ^^^'' 35-

council of Boston deem just and reasonable.

Sect. 57. In the county of Suffolk the board of directors for public Overseers, &c.,

institutions, and in other counties the overseers of the houses of cor-
count's^ for sup-

rection, shall, twice in each year, and oftener if necessary, examine and port of con-

audit the accounts for the care and expense of supporting and employ- r.'^s.'i43'§ 15.

ing the persons committed to the houses of correction in their county, j|^~' ^^•
and certify what sum is due for supporting and employing each person, issr'ss.'

after deducting the net profit of his labor. If any of said persons re-

fuse or neglect, for fourteen days after demand in writing by the master
or keeper, to pay the sum so certified to be due, the commissionei-s or

directors may commence an action of contract in the name of their

county, or in Suffolk in the name of the city of Boston, and recover
against such person the sum found to be due ; but the defendant may
prove on the trial that the whole sura allowed and certified by the di-

rectors or overseers was not due, and may, as in other cases, tender,

bring into court, or offer judgment for, such sum as he admits to be
due.

Sect. 58. When they certify that a sum is due for supporting and convict^,°ho""'^

emplojing any person who has not sufficient estate to pay the same, recovered of

such sum may be recovered by the county, or in Suffolk by the city of &^
""^^

»
<> >
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E. s. 143, § 16. Boston, of any parent, master, or kindred, by law liable to maintain

184't lv)'\t
^>' 3 liii^- if ^^ is committed for any oflence mentioned in section twenty-

is pick! 470.' one of chapter one hundred and sixty-one, or section twenty-eight of

5Met! 54^ chapter one hundred and sixty-five, and has no parent, master, or kin-

dred, liable by law to maintain him, such sum, to an amount not exceed-

ing one dollar a week, may be recovered of the city or town where he
has his lawful settlement.

Support of poor Sect. 59. Upon refusal or neglect to make payment for thii-ty days

reeovere'd^oT' after the samc is demanded in writing of the parent, master, or kindred,

kindred, or or of any member of the city council of the city, or any overseer of the

it. s!'i43, § 16. poor of the town, respectively liable by law therefor, the county, or in
i^^'j; )5^' §^1- Suffolk the city of Boston, at any time within two years after the ac-

22i'iek!2il! count has been so certified, and not afterwards, may commence and
maintain an action for the same, against the party so liable, in the form

of action and subject to the defence prescribed and allowed in section

fifty-seven,

notice to town Sect. 60. When a person is committed for whose support a city or

i84:ifGbs'§ 1. town may be liable under section fifty-eight, the master or keeper shall

1857, 35. immediately give notice thereof in writing, by mail or otherwise, to the

mayor and aldermen or selectmen of such city or town.

Jailers, &c., to Sect. 61. Jailers and masters of houses of correction shall have a

book "T"* Pea- P^son book, in which they shall keep an account of the value of labor

aity i'or neglect, of the prisoners, and salaries of oflicers: and also of articles furnished

i85y', 139, § 5. for the support of the prisoners, the quantity, of whom bought, and price

paid, classified as follows : First, cost of provisions including the por-

tion consumed by the fiimily of the jailer or master: Second, cost of clotli-

ing: Third, cost of beds and bedding: Fourth, cost of medicines : Fifth,

cost of medical attendance : Sixth, cost of instruction, religious or oth-

erwise: Seventh, cost of fuel : Eighth, cost of light : Ninth, allowance to

discharged prisoners : Tenth, allowance to witnesses in money or clothing.

The prison book, verified by the oath of the jailers or masters, shall bo
exhibited to the commissioners or directors when their accounts are pre-

sented for examination, and at other times when demanded. A jailer

or master who neglects to keep such book, or to enter therein such tacts,

or wilfully makes any fiilse entry therein, shall forfeit one hundred dol-

lars, to be recovered by the directors or commissioners in an action of

tort in the name of the county, or, in Suflblk, of the city of Boston,

and expended by them for the relief of discharged convicts.

INSPECTORS OF PRISONS.

Inspectors of Sect. 62. The commissioners for the several counties, and in the
pri|ons,^&a

^ county of Suffolk the judge of the probate court and the justices of the
1843, 61, § 2. police court, shall be inspectors of the prisons in their counties.

Keepers, &c., to Sect. 63. The keeper, master. Or superintendent, of each jail, housc
make stated re- ^f correction. Or Other place of confinement required to be inspected,

R. s. 143, §28. shall at least twice in each year make returns to said inspectors, at such
1843, 61, § 2. iiniQ and in such form as they direct, setting forth the name, age, and

residence, if known, of each person who is or has been in custody since

the last return, the cause of imprisonment, and the manner in which he
has been treated and employed, the punishments inflicted, and the names
of all persons who have died, escaped, been pardoned, or discharged,

with all other circumstances required by the inspectors.

Inspectors, Sect. 64. The Commissioners shall twice in each year, at intervals not

tieroff
'^^ " exceeding eight months, by themselves or a committee of not less than

K-
?-,,^f'''§

~^- two of their members, visit and inspect all the prisons in their county,
'"'"''

and fully examine into every thing relating to the government, disciphno,

and police, thereof. The committee shall as soon as may be after each

inspection make and subscribe a detailed report to the commissioners,
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stating the condition of each prison as to health, cleanhness, and disci- inspectors of

pUne, at the time of inspection ; the number of persons confined there and dutles'^'?'^^

within the six months next preceding, or since the last inspection, and
for what causes ; the manner in which any convicts have been employed;

the number of persons usually confined in one room; the distinction, if

any, usually observed in the treatment of the different classes of persons

detained in such prisons; the punishments inflicted; any evils or defects

in the construction, discipline, or management, of such prisons; the names
of the prisoners who have died, escaped, been pardoned or discharged

;

and whether any of the provisions of law in relation to such prisons

have been violated or neglected, with the causes, if known, of such
violation and neglect.

Sect. 65. The inspectors in the county of Suffolk shall at the times in Suffolk.

and in the manner mentioned in the preceding section, by a committee f^^f'^^'i^/
of not less than three of their members, visit and inspect the jail, house
of correction, and all other places of imprisonment and confinement

established by law in the city of Boston. The committee shall as soon

as may be after each inspection make and subscribe such a detailed

report to the aldermen, in relation to the prison in the city of Boston,

as is required by the preceding section to be made to the commissioners

in their resjiective counties.

Sect. 66. When the inspectors or any of them visit any of said pris- to have access

ens, either for the purpose of inspection or any other cause, the sheriff", couX'^prison-
master, keeper, or other officer having charge thereof, shall admit them ers, &c'.

when required into every apartment of such prison, exhibit all books, ' " ' ^ '

precepts, documents, accounts, and papers, relating to the concerns of

the prison, or to the detention or confinement of any person therein,

which may be required, and afford to them such aid as may be requested

in the performance of any part of their duties. The inspectors or their

committee may examine on oath to be administered by one of them,

either by interrogatories in writing to be answered in writing and sub-

scribed, or otherwise as they may direct, any officer, keeper, or other

person, in relation to the concerns or management of any prison ; they

may also apart and without the presence of any officer or keeper con-

verse with any of the prisoners.

Sect. 67. If it appears to the inspectors, from the repoi't of their to notify dis-

committee or otherwise, that any of the provisions of law in relation to v"o*iatfon8'tf/

^'^

prisons have been violated or neglected in their county, they shall forth- law.

with give notice thereof to the district-attorney. ' '

RETURNS.

Sect. 68. The inspectors shall on or before the fifteenth day of Octo- inspectors to

ber in each year cause to be transmitted to the governor authentic "eturnTto gov-

copies of any information by them given to the district-attorney in rela- ff""''- „

tion to any violation or neglect of the law respecting prisons, and a is-to,' 15, § 3.

statement of the expenses incurred in providing moral and religious |^^?'
^o. § a.

instruction for the prisoners confined in the jails and houses of correction isss, 46.'

in their respective counties, with such further statements and sugges-

tions as may in their opinion require the attention of the government.
Sect. 69. The secretary of the commonwealth shall annually in Blank forms of

September furnish to the sheriflTs and board of directors for public insti-
furni^hecTby

tutions in the citv of Boston, blank forms of returns concerning iails secretary.

and houses of correction, for the year ending on the last day of Septem- '
'ss

>
•

ber, containing the following interrogatories, and with the two following

sections printed thereon.

Jails.

Number of prisoners in jail October first ; committed during the year ; males
;

females ; adults ; minors ; whites ; colored ; natives of this state ; natives of other
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Keturns re-

specting jails.

respecting
houses of cor-
rection.

Sheriffs, &c., to
make returns.
Abstract.
1810, 15, § 2.

1857, 35, § 10.

1858, 46.

1^5i), 139, §§1,2.
See § 24.

Penalties for
neglect.
1857, 35.

1857, 290, §§ 1-3.

1859, 139, § 3.

Prosecution of
delinquents.
1859, 139, § 4.

states ; natives of other countries ; who cannot read nor write ; natives of Massachu-
setts who cannot read nor write ; who have been married ; who have been intemperate

;

who have been in prison before ; committed as insane ; for debt ; as witnesses ; for
trial or examination ; sentenced for murder ; manslaughter ; setting fires ; robbery

;

rape ; attempts at rape ; adultery ; lewd conduct ; assault ; burglary
; perjury

;

forgery ; larceny ; making or passing counterfeit money ; drunkenness ; as common
drunkards ; for violation of liquor law ; keeping houses of ill fame ; for all other
offences ; discharged by writ of habeas corpus ; by being recognized or bailed ; by
payment of fines and costs ; by expiration of sentence ; as poor convicts unable to
pay fines and costs ; transferred to other jails for trial ; sent to court and not returned

;

executed ; sent to the state prison ; sent to the house of correction ; sent to the state

reform school ; escaped and not retaken ; of debtors discharged on payment of debt

;

discharged by taking poor debtor's oath ; by order of creditor ; of witnesses dis-

charged ; of prisoners that died ; discharged by processes not specified above ; remain-
ing in confinement September thirtieth. Average number o6 prisoners.

Amount expended for provisions ; clothing ; fuel ; light ; medicines ; medical
attendance ; beds and bedding ; instruction ; allowance to discharged prisoners ; to
witnesses ; officers' salaries ; expenses of all kinds.

Value of the labor of prisoners.

Houses of Correction.

Number in confinement October first ; committed during the year ; males ; females

;

adults ; minors ; whites ; colored ; natives of this state ; natives of otlier states

;

natives of other countries ; who cannot read nor write ; natives of Massachusetts who
cannot read nor write ; who have been married ; who have been intemperate ; who
were insane when committed ; who became insane in prison ; who have been in prison
before ; committed for adultery ; lewd conduct ; keeping houses of ill fame ; assault

;

violation of liquor law; drunkenness; as common drunkards; for larceny; vagrancy;
all other offences ; discharged on expiration of sentence ; on payment of fines and
costs ; as poor convicts unable to pay fines and costs ; on habeas corpus ; on account
of sickness ; on account of insanity ; by order of overseers ; escaped and not retaken

;

that have died ; discharged by processes not specified above ; remaining in confinement
September thirtieth. Average number of prisoners.

Amount expended for provisions ; clothing ; fuel ; light ; medicines ; medical attend-
ance ; beds and bedding ; instruction ; allowance to discharged prisoners ; officers'

salaries ; expenses of all kinds.

Value of labor of prisoners.

Sect. 70. On or before the fifteenth day of October in each year, in

the county of Sufiblk, the board of directors for pubUc institutions shall,

in relation to houses of correction, and the sheriff in relation to jails, and
in each of the other counties the sheriff in relation to both jails and
houses of correction, shall make and transmit to the secretary of the
commonwealth true answers to the inquiries contained in said blanks.

The secretary shall prepare and transmit an abstract thereof, in a printed
form, to the legislature at the ensuing session thereof.

Sect. 71. Every sheriff who omits to make and transmit, according
to the preceding section, true answers to such inquiries, and every
director, when his board omits to make and transmit such answers, shall

forfeit one hundred dollars.

Sect. 72, The secretary, when he finds that a sheriff or director is

liable to a forfeiture under the preceding section, shall forthwith notify

the district-attorney for the district in Avhich such overseer or director

resides, who shall immediately institute a complaint therefor, and the
forfeiture recovered shall be appUed by the county for the relief of dis-

charged convicts.
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CHAPTER 179.

OF THE STATE PRISON.

9.

10

11

general provisions.
Section

1. State prison and penitentiary established.

2. Concurrentjurisdlction of Suffolk and Mid-
dlesex.

3. Process, how served within the prison.

4. Governor and council may provide addi-

tional colls and buildings.

5. annual visitation by ; duties and powers of.

6. may draw warrants for money appropri-
ated.

OFFICERS AND SALARIES.
7. Officers.

8. Appointment, &c., of inspectors,

warden, chaplain, physician, and sur-

geon.

deputy-warden and other officers.

Warden to report appointments.
12. Officers to have no other business.

13. Salaries of officers, and how paid. No per-

quisites except, &c.

INSPECTORS.

14. 15. Inspectors, authority and duty of.

16. to examine books, &c., semiannually.
17. to approve bills.

18. to report violations of law, &c., and make
detailed report.

CHAPLAIN.

19. Duty of chaplain.

PHYSICIAN AND SURGEON.

20. 21. Duty of physician and surg-eon.

22. Care and treatment of sick convicts.

WARDEN AND DEPUTY-WARDEN.

23. Warden to give bond.

24. Removal of convicts to state prison.

25. Uesidence of warden and deputy. Officers

to perform duties required by warden, &c.
26. Warden may propose alteration of rules,

&e.

27. to have charge of prisoners, &c.

28. to have charge of prison, and be treas-

urer.

29. accounts of, to be settled annually.

30. Duty of deputy in absence, &c., of warden.
31. Power of inspectors as to deputy-warden

when the office of warden is vacant. War-
den pro tempore.

CONTRACTS.

Contracts made by warden, and approved
by inspectors. Suits thereon.

Warden may submit controversies to arbi-

tration.

34, 35. Contracts, how made. Proposals there-
for.

32

33.

Section
36. Officers not to be interested in contracts,

&c.

37. Bills to be taken of all purchases, services,

&c.

DISCIPLINE, &C., OF CONVICTS.

38. Treatment of convicts.

39. Warden's power to maintain order, &c.
40. Convicts, how employed.
41. Solitary labor and corporal punishment.
42. Solitary imprisonment.
43. Sunday school and other instruction.

44. Convicts to be kept separate.

45. interviews of, witli their friends.

46. communications between, and friends.

47. Newspapers and visitors.

48. Visitors to have permit.

49. warden to keep register of.

60. Warden may refuse admission to.

RECORD OF CONDUCT.
51. Record of conduct. Deduction from sen-

tence.

52. to be submitted to governor and council.

ESCAPES, &C.

53. Punishment for escape, &c., when sen-

tenced for years.

54. when sentenced for life.

55. Punishment of officer, &c., suffering escape.

56. leaving prisoner at large, or other unlaw-
ful indulgence.

57. aiding in escape or rescue.

58. illicit conveyance of articles into prison,

&c.

RATIONS, CLOTHING, &C., OF CONVICTS.

59. Warden, &c., to make regulations respect-

ing rations, &c.

60. Subsistence and diet in the hospital.

61. Rations, &c., may be varied, &c.

62. Prison to be ventilated and prisoners fur-

nished with baths.

63.

64.

65.

66.

67.

68.

DISCHARGED CONVICTS.

Convicts when discharged, to be decently
clothed, &c.

Agent for discharged convicts, appoint-

ment and duties of.

office of.

to keep account of expenditures, and pre-

sent account, not exceeding $500, to state

auditor.

may receive from warden money for dis-

charged convicts.

returns of. Salary.

GENERAL PROVISIONS.

Section 1. The state prison in Charlestown in the county of Mid- state prison

dlesex shall be the general penitentiary and prison of the common- ?^ry^|gtabiish-
wealth for the reformation as well as for the punishment of male offend- ed.

ers ; in which shall be securely confined, employed in hard labor, and r. f. ]il\ HI]
governed in the manner hereafter directed, all offenders convicted before \'^^ ^gg jg
any court of this state, or, except as provided in section sixty-one of chap- '

73*
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Concurrent ju-

risdiction of
Suffolk and
Middlesex.
R. S. 144, § 43.

11 Pick. 28.

Process, how
served within.
K. S. 144, §2o.

Governor and
council may
provide addi-
tional cells and
buildings.
K. S. 144, § 50.

annual visita-

tion by ; duties
and power of.

K. S. 144, § 49.

may draw
warrants for
money appro-
priated.
Li. S. 144, § 51.

Officers.

R. S. 144,§§2,6.
1850, 280, § 2.

1852, 242.

1857, 122, § 1.

Appointment,
&c., of iu-

speetors.
1850, .37, §§ 1, 2,

3,4.

warden, chap-
lain, physician,
and surgeon.
R. S. 144, §4.

deputy-war-
den and other
officers.

R. S. 144, §5.
1857, 122, § 1.

ter one hundred and forty-four, any court of the United States held

within the district of Massachusetts, and sentenced according to law
to the punishment of soUtary imprisonment and confinement therein

at hard labor.

Sect. 2. For the purpose of all judicial proceedings, the prison and
precincts thereof shall be deemed to be within and a part of the county
of Suffolk as well as the county of Middlesex, and the courts and magis-

trates of the counties of Suffolk and Middlesex shall have concurrent

jurisdiction of all crimes and offences committed within the same.

Sect. 3. All process to be served within the precincts of the prison

shall be directed to and served and returned by the warden or his

deputy.

Sect. 4. The governor with the advice and consent of the council

may from time to time cause additional buildings to be erected, or alter-

ations to be made in the existing buildings of the prison, so that there

shall be at all times as many separate cells as there are convicts in the

prison. He may in like manner cause such additions or alterations to

be made as are found necessary for the accommodation of the offi-

cers required by law to reside constantly within the precincts of the

prison.

Sect. 5. The prison shall be visited by the governor and council

annually, and as much oftener as they may think proper, for the pur-

pose of examining into its concerns and ascertaining its condition.

They shall inquire into all alleged abuses or neglects of duty, and may
make such alterations in the general discipline of the prison as they find

necessary.

Sect. 6. When an appropriation of money is made by the legislature

for the support of the prison, the governor with the consent of the

council shall draw a warrant in favor of the warden, either for portions

thereof from time to time, or for the whole amount at one time, as he
thinks proper.

officers and salaries.

Sect. 7. The officers of the prison shall consist of three inspectors,

one warden, one deputy-warden, one chaplain, one physician and sur-

geon, one clerk, eleven turnkeys, ten permanent watchmen, and as many
additional watchmen, not exceeding seven, as the warden and inspectors

may find necessary, and as many assistant watchmen, not exceeding five,

as the warden may deem necessary.

Sect. 8. The inspectors shall be appointed by the governor with the

advice and consent of the council, subject to removal in like manner.
Those now in office shall continue so for the terms of their respective

appointments unless sooner removed by the governor and council. One
inspector shall be appointed annually in April for three years ; and the

governor shall annually in the same month designate one inspector

to act as chairman. Appointments to fill vacancies caused by death,

resignation, or removal before the expiration of terms, shall be for the

residue only of such terms; and no inspector shall be reappointed until

one year after the expiration of his term.

Sect. 9. The warden, chaplain, and physician and surgeon, shaU be
appointed by the governor with the advice and consent of the coun-
cil, and commissioned to hold their offices during the pleasure of the

executive.

Sect. 10. The deputy-warden and all other officers except the as-

sistant watchmen shall be appointed by the warden, subject to the

approval of the inspectors, and shall hold their offices during the pleas-

ure of the warden and inspectors ; but if the warden thinks any such
officer ought to be removed, and the inspectors do not consent tliereto,

the warden may aj^peal to the governor and council, who after reason-
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able notice to the inspectors may make such removal. The assistant

watchmen shall be appointed by the warden, and shall hold office during
his pleasure.

Sect. 11. The warden shall immediately rejiort to the inspectors all Warden to re-

appointments made by him. r. s. 144, §6. mcnts^^"'"'^
Sect. 12. Neither the warden nor any officer appointed by the war- officers to have

den and inspectors shall be employed in any business for private emol- "" °*'"^'' ^^^^'

ument, or which does not pertain to the duties of his office. R. s. 144, § 7.

Sect. 13. The officers of the prison shall receive the following an- Salaries of ofli-

nual salaries, viz.: each inspector, two hundred dollars; the warden, paid. *'no' per-
twenty-five hundred dollars ; the deputy-warden, fifteen hundred dol- quisites, ex-

lars ; the chaplain, eleven hundred dollars; the physician and surgeon, r!'s. m', §8.

seven hundred dollars; the clerk, twelve hundred dollars; each turn- }^;ff -
r.^'^'

1 1-

key, eight hundred dollars; each watchman, seven hundred and fifty i857riii-j',§2.'

dollars ; and each assistant watchman, six hundred dollars
;
payable in |^,y };^^'

^ ^•

monthly payments by the warden out of the treasury of the prison, and
in full for all services. No other [lerquisite, reward, or emolument, shall

be allowed to or received by any of them, except that there shall be
allowed to the warden and deputy-warden sufficient house room with
fuel and light for themselves and families.

inspectors.

Sect. 14. The inspectors shall from time to time establish rules and inspectors, au-

regulations consistent Avith the laws of the state, for the direction of the
du't'^-'o^f'^"*^

officers of the prison in the discharge of their duty, the government, R. s. lii, §9.

employment, and discipline, of the convicts, and the custody and pres-

ervation of the public property. As soon as may be after the estab-

lishment of any such rules and regulations, they shall cause authentic
copies thereof to be laid before the governor and council, who may ap-

prove, annul, or modify, the same; and the inspectors shall cause a copy
of all rules and regulations so approved to be certified as soon as may
be by the clerk of the prison and delivered to the warden.

Sect. 15. The inspectors or one of them shall visit the prison at same subject.

least once in each week, and it shall be visited by the board of inspect- ^* ^" i*^'§ ^o-

ors once a month, and oftener if they think necessary, for the purpose
of inspecting the books and all the concerns of the prison, and ascer-

taining whether the laws, rules, and regulations, relating to the prison, •

are duly observed, the officers competent and faithful, and the convicts
properly governed and employed.

Sect. 16. All books and documents relating to the concerns of the to examine

prison shall at all times be open to the examination of the inspectors, pem^auifuahy
who shall semiannually carefully examine said books and compare them R- s. 144, §

17.'

with the vouchers and documents relating thereto.

Sect. 17. All bills contracted by the warden for purchases on to approve

account of the prison, shall be approved by one or more of the inspec-
i^5-f'26o

tors, before payment.
Sect. 18. The inspectors shall forthwith report to the governor and to report vio-

council all violations of law and omissions of duty by the warden, &Jl°and make
chaplain, or physician and surgeon, coming to their knowledge ; and detailed nport.

every officer holding his place at the pleasure of the inspectors and i857,'4o.
'

warden, found unfaithful or incompetent, or known to use intoxicating
J^^' *^:,

liquors as a beverage, shall be by them forthwith removed : the inspect- I859J 155.'

ors shall also on or before the fifteenth day of October in each year
make a detailed report to the governor and council for the year ending
on the last day of the preceding month, stating therein the names of
the officers of the prison, with their several salaries, the name of each
contractor in the prison, with the number of convicts employed by him,
their daily pay, and the amount of their individual earnings, the num-



872 STATE PRISON— CHAPLAIN, PHYSICIAN, WARDEN. [ChAP. 179.

ber of volumes in the prison library, and the cost of each addition to

and change in the prison buildings, together with a full statement of
all the concerns of the prison.

CHAPLAIN.

Duty of chap- Sect, 19. The chaplain shall perform divine service in the chapel of

K^'s 144, § 12. ^^^ prison, instruct the convicts in their moral and religious duties, visit

the sick on suitable occasions, and devote his whole time to the per-

formance of the duties of his office.

Duty of physi-
cian and sur-
fi^eon.

J? « '

Same subject.
1859, 254.

Care and treat-

ment of sick
convicts.
K. S. 144, § 14.

phtsiciak and surgeon.

Sect. 20. The physician and surgeon shall visit the hospital of the

prison at least once in each day, and as much oftener as necessary, pre-

scribe for convicts who are sick, and attend to the regimen, clothing,

and cleanliness, of such of them as are in the hospital. He shall keep
a regular journal, which shall remain at the prison, of all admissions to

the hospital, stating the time of admission, the nature of the disease,

his prescriptions, the treatment of each patient, and the time of his dis-

charge from the hospital, or of his death. The journal shall also con-

tain entries of all orders given for supplies for the hospital department,
specifying the articles ordered. All such orders shall be in writing, and
the warden shall provide the supplies so ordered.

Sect. 21. He shall attend upon all insane convicts, and, when in

his opinion it can be done without detriment or danger to the other

patients or inmates of the prison shall direct their removal to the prison

hospital, and see that they have sufficient daily exercise outside their

cells or places of confinement.

Sect. 22. When a convict complains of such illness as requires

medical aid, notice thereof shall be given to the physician, who shall

visit the convict, and if in the opinion of the physician the illness is

such as to require his removal to the hospital, the warden may order

such removal, and the convict shall remain in the hospital until tlie

physician determines that he may leave it without injury to his health.

Warden to give
bond.
K. S. 144, § 15.

Removal ofcon-
victs to state
prison.

WARDEN AND DEPUTY-WARDEN.

Sect. 23. Before the warden enters upon the duties of his office, he
shall give bond to the commonwealth in the sum of twenty thousand
dollars, mth sufficient sureties to be approved by the governor and
council, conditioned that he shall faithfully account for all money placed

in his hands as treasurer, and perform all the duties incumbent on him
as warden. Such bond with the approval of the sureties indorsed there-

on shall be filed in the office of the treasurer of the commonwealth.
Sect. 24. When the warden receives a warrant from a sheriff in the

manner prescribed in chapter one hundred and seventy-four, requiring

him to cause a convict to be removed from the jail to the state prison

l^ursuant to his sentence, he shall by himself or such person as he ap-

points for the purpose, as soon as may be, cause such warrant to be duly
executed, make return of the manner in which he has caused the same
to be executed, file the warrant and the return, with the transcript of

the record, in his office, and cause an attested copy of the warrant and
of his return thereon to be filed in the office of the clerk from whence
it was issued. All sheriffs, jailers, and other officers, are enjoined, if

need be, to aid the warden or person by him appointed in the execution

of such warrant.

Residence of Sect. 25. The Warden and deputy-warden shall reside constantly
warden and dep-

-yyrithin the precincts of the prison ; and the deputy-warden, clerk, watch-
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men, and assistant watchmen, shall perform such dxities in the charge uty. Officers

and oversight of the prison, tlie care of the property thereto belonging, tk^'roquiredV
and the custody, government, employment, and discipline, of the con- Y^"':?'^"' *c-^

victs, as is required of them by the warden in conformity to law and is"5r,'i22,'§r!'

the rules and regulations of the prison.

Sect. 26. The warden shall from time to time propose in writing to Warden may

the inspectors, such alterations as he thinks advisable in the rules and t'loTof rules'
regulations for the direction of the officers and the government of the &c.

prison.
.

. , .

Sect. 27. He shall have the charge and custody of all convicts in to have

the prison, and shall govern and employ them in the manner prescribed ono'rff&c.^'"^

by law and pursuant to their respective sentences and the rules and k. s. h4, §§25,

regulations of the prison, until their sentences are performed or they
are otherwise discharged by due course of hiAV.

Sect. 28. He shall have the charge and custody of the prison, with to have

the lands, buildings, furniture, tools, implements, stock, provisions, and on and be treas-

every other species of property pertaining thereto or within the pre- V/'^''," ^
oincts thereof. He shall be treasurer of the prison, and shall receive ' ' '

and pay out all money granted by the legislature for the support thereof,

and shall cause to be kept in suitable books regular and complete

accounts of all the property, expenses, income, business, and concerns,

of the establishment.

Sect. 29. He shall, as soon as may be after the last day of Septem- '1''°°^"*,® °['

ber in each year, cause to be made full and detailed accounts, to be nuaiiy-*^

closed on that day, of all the disbursements, expenses, receipts, and k. s. i-n, §i8.

profits, of the prison, accompanied by sufficient vouchers, which accounts

after having been examined and approved by the inspectors shall be
deposited and filed in the office of the treasurer of the commonwealth,
for the inspection of the legislature.

Sect. 30. When the office of warden is vacant, or the warden Duty of deputy,

absent from the prison or unable to perform the duties of his office, the "f warden!"^''''.

deputy warden shall have the powers, perform the duties, and be subject R- s. 144, §20.

to the obligations and liabilities, of the warden.
Sect. 31. If the office of warden becomes vacant when the governor Power of in-

and council are not in session, the inspectors may require the deputy- depu*ty^warden

warden to give a bond to the commonwealth in the sum of ten thousand when the offiee

dollars, Avith sufficient sureties to be by them approved, conditioned vacant' *^War-

for the faithful performance of the duties incumbent on him as deputy- den2Jrotem-

warden and treasurer until a warden is appomted ; and from the time k. s. 144, § 2?.

such bond is approved, the deputy shall, so long as he performs the

duties of the office, receive the salary of the warden in lieu of his for-

mer salary. If the deputy-warden does not give such bond when
required, the inspectors may remove him from the office of warden and
appoint a warden ^wo tempore, who shall give such bond and shall have
the power and authority, perform the duties, and receive the salary, of

the Avarden, until a warden is duly appointed and enters ujjon the dis-

charge of the duties of the office.

CONTRACTS.

Sect. 32. All contracts on account of the prison shall be made by contracts made

the warden in writing, and when approved in writing by the inspectors ajy^owd"
y'^*^

shall be binding ; and the warden or his successor may sue or be sued inspectors,

thereon to final judgment and execution. No such suit shall abate by 'k"s! mTH"-
reason of the office of warden becoming: vacant, but any successor of 3 Pjck. 17.

^
• • *) I ifjK '541.

the warden, pending such suit, may take upon himself the prosecution h Met. i:?r.

or defence thereof, and upon motion of the adverse party and notice 4'(£"y''505°'

he shall be required so to do.

Sect. 33. When a controversy arises respecting any contract made Warden may

110
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submit contro-
vorsies to arbi-
tration.

R. S. 144, § 20.

Contracts, how
made.
Proposals
therefor.

R. S. 144, §21.

Same subject.
R. S. 144, §§22,
23.

Officers not to
be interested in
contracts, &c.
R. S. 144, §23.

Bills to be taken
of all pur-
chases, ser-

vices, &c.
R. S. 144, § 24.

by the warden on account of the prison, or a suit is pending thereon,

the warden may submit the same to the final determination of abitrators

or referees to be approved by the inspectors.

Sect. 34. When it can be advantageously done, the principal articles

purchased for the use of the prison shall be contracted for by the year.

The warden shall give previous public notice, in two newspapers at least,

of the articles wanted, the quantity and quality thereof, the time and
manner of delivery, and the period during which proposals therefor will

be received ; Avhich notice shall be published a sufficient time for the

information of persons who may desire to offer proposals.

Sect. 35. All such proposals shall be in writing and sealed up, and
on the day appointed they shall be opened by the warden in presence

of the insiDectors, who shall cause them to be entered in a book and
compared. The person offering the best terms, with satisfictory security

for the performance, shall be entitled to the contract, unless it appears

to the Avarden and inspectors that none of the ofters are so low as the

fair market pi'ice ; in which case no offer shall be accepted, and the

warden, with the consent of the inspectors, may proceed to make con-

tracts for any of the articles wanted for the prison, in the best Avay he
can for the interest of the commonwealth. Every such contractor shall

give bond in a reasonable sum with satisfactory surety or sureties for

the performance of his contract.

Sect. 36. No officer of the prison shall be concerned or interested

directly or indirectly in any contract, jjurchase, or sale, made on account
of the prison.

Sect. 37. The warden shall take bills of the quantity and price of
supplies furnished for the prison, at the time of the delivery ; and the

clerk, or sucli officer as the warden directs, shall compare the bills with
the articles deUvered. If the bills are found correct, he shall enter them
with the date upon a book to be kept for the purpose. Bills of all ser-

vices rendered for the prison shall be taken and entered in like manner.
If a bill for supplies or services is discovered to be incorrect, the clerk

shall omit to enter it, and immediately give notice to the warden, that

the error may be corrected.

Treatment of
convicts.
R. S. 144, § 52.

Warden's
power to main-
tain order, &c.
R. S. 144, §4S.

Convicts, how
employed.
R. S. 144, § 33.

1850, 289, § 4.

Solitary labor.

1850, 269, § 1.

Solitary impris-
onment.
R. S. 144, § 32.

DISCIPLINE, &C., OF CONTICTS.

Sect. 38. The Avarden and all officers of the prison shall treat the
convicts with kindness, so long as they merit such treatment by their

obedience, industry, and good conduct.
Sect. 39. All necessary means shall be used, under the direction of

the warden, to maintain order in the prison, enforce obedience, suppress

insurrection, and prevent escapes, for which purpose he may at all

times require the aid and utmost exertions of all the officers of the

institution, the inspectors, chaplain, and physician, excepted.

Sect. 40. Convicts sentenced to the punishment of hard labor in the

prison shall be constantly employed for the benefit of the state, but no
convict shall be employed in engraving or pi*inting of any kind.

Sect. 41. The warden, with the consent of one or more of the in-

spectors, may, for such time as they deem necessary to produce peni-

tence, or so long as they think ex])edient for the promotion of good
order and discipline, confine to solitary labor such convicts as are ob-
stinate and refractory.

Sect. 42. Convicts against whom the punishment of solitary im-
prisonment is awarded by sentence of court, or who are subjected to it

for violating any of the rules and regulations of the prison, shall be con-

fined in one of the solitary cells, and during such confinement shall be
fed with bread and Avater only, unless the jihysician of the prison certi-

fies to the warden that their health requires other diet.
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Sect. 43. The warden, witli the consent of the inspectors, may cause Sunday school

a Sabbath school to be maintained in the prison, for the instruction of
""rJict^o^i

'"^

the convicts in their reho'ious duties, and permit such persons as they isss, i52,'§3.

deem suitable to attend the same as instructors, under such rules and See ch. iVl, § 4o.

regulations as the inspectors may establish. And the Avarden and in-

spectors may furnish suitable instruction in reading and Avriting for one
hour each evening except Sundays, to all such prisoners as may be
benefited thereby and desirous to receive the same.

Sect. 44. No communication shall be allowed between the convicts Convicts to be

and any person without the prison. They shall be confined in separate jf^Pj ^*44"?33'

cells in the night time, and in the day time all intercourse between them " • '

•

shall, as far as is practicable, be prevented.
Sect. 45. The inspectors and warden may make such regulations as interviews of,

they think necessary or expedient in relation to interv-iewsof the con- friemfl^"'
victs with their friends from without the prison; during which inter- i85i, 295, §i.

views the convicts and persons in communication with them shall be
under the eye of the warden, or of some ofiicer of the prison designated
by him.

Sect. 46. The warden may at such time and under such circum- Communica-
stances as he deems expedient, with the consent of the inspectors, make tions between,

known to the convicts the whole or parts oi any communications received issi, 205, §2.

by him from their friends without the prison, and he may in like man-
ner make known to their friends communications made to him by
prisoners.

Sect. 47. The warden and inspectors may adopt such regulations Newspapers

not inconsistent with the laws relating to the government of the prison, fssVMgTs'
in relation to the introduction of newspapers into the jji-ison, and in
relation to visitors, as they deem necessary or expedient.

Sect. 48. No persons other than the executive government of the Visitors to have

commonwealth, members of the legislature, ofiicers of iustice, or other ?5''i"lno «,
1 • 1 • 1 •111111 T*^.. IcOi, oU-i, s 1.

persons having business at the prison, shall be allowed to visit it without
a special peraiit from one of the inspectors or the warden.

Sect. 49. The warden shall cause a register to be kept of the names warden to

and residences of all persons so visiting, and of the authority by which ^f^
re-ister

they visit ; which register shall at all times be open to the inspectors. 1854,302, §2.

Sect. 50. The warden may refuse admission to any person having a Warden may
permit, when it appears that such admission would be injurious to the gfon^A*^^"*
best interests of the prison, but he shall report such refusal to the in- i854,' 302, § 3.

spectors at their next monthly meeting.

record of conduct.

Sect. 51. The warden shall keep a record of the conduct of each Record of con-
convict, and for each month that a convict appears by such record to

^"^^fugtion fhave faithfully observed all the rules and requirements of the prison sentence""
'^°™

and not to have been subjected to punishment, there shall, with the i857, 2S4, §1.

consent of the governor and council, be deducted from the term or
tei-ms of his sentence, as follows : from a term of less than three years,
one day ; from a term of three and less than seven years, tAVo days

;

from a term of seven and less than ten years, four days ; from a temi of
ten years or more, five days.

Sect. 52. Said record and scale of deduction, or any part thereof. Record to be
shall be submitted by the warden to the governor and council when submitted to

required by them, that the same may be considered in the exercise of council?

"^ ""

such executive clemency on behalf of any convict, as they may deem 1857,284, §2.

conducive to the interests of the prison and promotive of the reformation
and welfare of the convicts.
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ESCAPES, &C.

Punishment for Sect. 53. If a convict Under sentence for any limited time escapes

when'sen-*'"' from the prison, or attempts by violence to escape, or assaults the war-
tenced for den, an inspector, or other officer or person employed in the government

Sl'^s! 144, § 37. or custody of the prison, he shall, in addition to his former sentence, be
punished by imprisonment in said prison not exceeding ten years, and
also by solitary imprisonment not exceeding one year, to be executed

forthwith, or at such time or times either before or after the exjjiration

of any former sentence, as the court directs,

when sen- Sect. 54. If a convict under sentence of imprisonment for life es-

K.'^s!'i44,V38^'
capes from the prison, or attempts by violence to escape, or commits any
such assault as is mentioned in the preceding section, he shall be pun-

ished by solitary imprisonment not exceeding one year, to be executed

at such time or times as the court directs.

Punishment of Sect. 55. If an officer or other person employed in the prison vol-

fcThf'^'etcq.pe!'^
untarily suffers a convict confined therein to escape, or in any way

K. S.°i44, §39. consents to such escape, he shall be punished by imprisonment in said

prison not exceeding twenty years,

leaving pris- Sect. 56. If ail officer or person employed in the prison suffers a

or "iither m?iw- convict uudcr Sentence of solitary confinement to be at large or out of
fui iuduigenee. the ccll assiofned to him, or suffers any convict confined in the prison to

'* be at large out of the prison, or to -be visited, conversed with, or in any
way relieved or comforted, contrary to the regulations of the prison, he
shall be punished by fine not exceeding five hundred dollars,

aiding in es- Sect. 57. Whoever conveys into the prison any disguise, instru-
^Pg '^44*^^"/' ment, tool, weapon, or other thing, adapted or useful to aid a convict in

making his escape therefrom, with intent to facilitate the escape of any
convict there lawfully committed or detained, whether such escape is

effected or attempted or not, or by any means aids a convict in his

endeavor to escape, and whoever forcibly or fraudulently rescues or

attempts to rescue a convict held in custody under sentence of impris-

onment in the prison, shall be punished by imprisonment in said prison

not exceeding ten years, or by fine not exceeding five hundred dollars,

illicit convey- Sect. 58. Whoever delivers or procures to be delivered, or has in

fivto prisonf&c. ^^^ posscssiou with intent to deliver, to a convict confined in the prison, or
1838, 152, §1. deposits or conceals in or about the prison, or the dependencies thereof,

or in any boat, carriage, or other vehicle, going into the premises be-

longing to the prison, any article or thing, with intent that a convict

confined in the prison shall obtain or receive the same ; and whoever
receives from a convict any article or thing with intent to convey the

same out of the prison, contrary to the rules and regulations thereof, and
without the knowledge and permission of the warden or board of in-

spectors, shall be punished by imj^risonment in the state prison or jail

not exceeding two years, or by fine not exceeding five hundred dollars.

EATioi^s, clgthhstg, &c,, of convicts.

Warden, &c., to Sect. 59. The warden and inspectors may, with the consent of the

ttras repcctin'' govcmor and council, make such regulations in regard to the rations,

rations, &c. ° clothing, and bedding, of the convicts, as the health, well-being, and cir-
^^^'

' cumstances of each convict require ; but all diet, rations, clothing, beds,

and bedding, shall be of good quality, and in sufficient quantity, for the

sustenance and comfort of the convicts. No intoxicating liquors shall

be furnished to the convicts.

Subsistence and Sect. 60. The subsistence and diet of the convicts in the hospital

pita/'^
^'^^ ^°^ shall be under the direction of the physician ; but for all articles of

R. S.144, §46. comfort or indulgence not included in his regular hospital rations, his

order therefor shall be in writing and for a term not exceeding one

week.
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Sect. 61. The warden and inspectors may make such variations or Rations, &c.,

additions in relation to tlie rations, clothing, and bedding, of the convicts, ^"^ ^^ ^^"'^*^'

as the circumstances of each convict may require.

Sect. 62. The prison shall be suitably and sufficiently ventilated, and Prison to be

each prisoner shall have a weekly bath of cold or tejiid water, which prisoners' fur^
shall be applied to the whole surface of the body, unless, by reason of nis'icd with

the sickness of any prisoner, such bath may be hurtful or dangerous. 1848,^324, §§ i, 2.

DISCHARGED CONVICTS.

Sect. 63. The warden may pay to any convict leaving the prison. Convicts, when

who in his opinion by good conduct deserves the same, a sum not exceed- bo'^deceutiy
^°

ing five dollars out of the treasury of the prison ; and no convict shall $J"*!*'''\' "^P- „

leave the prison without being furnished with decent clothing. '
' ' "

Sect. 64. The governor Avith advice of the council may appoint an Af^cnt for dis-

agent to hold, office until another is appointed in his place, who shall vicTsf appofnt-

counsel and advise, and when and as he deems proper and expedient, ment and duties

furnish with clothing, board, and tools suitable for their employment, isis, i76, §i.

such discharged convicts as may seek his aid; and shall take measures ^§^8, 82, §i.

to procure employment for such of them as may desire it, by correspond-
ing with persons in mechanical and agricultural pursuits, and with
benevolent persons and associations.

Sect. 65. The office of the agent shall be located either in Charles- office of.

town or Boston. ^^^^' ^^^' §^-

Sect. 66. He shall keep an account of the moneys expended by him to keep ao- [^^iCL.'^^.

for the rent and other necessary expenses of his office, for correspondence dXre^^an?"^"'
nnd travel to procure employment for discharged convicts, for furnish- present ac-

ing the clothing, board, and tools, required of him by law, and for con- ceechng $50^^'

veying discharged convicts to their homes or places of employment when ^°4''^*^*^J*"'"*°''-

he deems it proper to pay therefor, which being approved by the auditor 1849^ 56.'

of accounts, the governor shall at the end of each quarter draw his war-
rant on the treasury therefor. But the whole amount so paid for such
expenditures shall not exceed five hundred dollars in any one year.

Sect. 67. The warden may in his discretion pay to said agent such may receive

suras of money as he is authorized by section sixty-three to pay to con- money for ciis-

victs. The agent shall expend what he thus receives for the benefit of '^!}^^se'^ ^^'°-

such convicts, and account therefor to the auditor. i852,'2i3, §3.

Sect. 68. He shall, on or before the fifteenth day of October in each ^ returns of.

year, cause to be made to the governor and council a full and detailed i,w40, 78, §1.

account of his doings as such agent for the year ending on the last day ]^p' ^^^' § i-
, ^ ,

of the preceding month, and he shall receive for his services five huu- ibtsUe. \ fol CU.'JS.

dred dollars a year. '

CHAPTER 180.

OF THE TRANSFER OF LUNATICS AND DISCHARGE OF POOR CONVICTS.

lunatics in the state prison.
Section

1. Commissioners to examine insane convicts.

2. to be notified by warden, &c., of apparent
insnr<ity of convicts.

3. Insane convicts to be removed to hospital,

&c.

LUNATICS IN OTHER PRISONS.

4. Insane persons in prison, liow removed to
liospital.

6. if sane before term expires, to be re-

turned.

7i

discharge of poor convicts.
Section

6. Poor convicts, how discharged from prison

after three months.

7. .after thirty days.

8. at any time iu the county of Suffolk,

when, &e.

9. Persons under guardianship, how dis-

charg-ed.

10. Fine and cost may be recovered of guar-

dim.
11. Fees for discharge under this chapter.
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LUNATICS IN THE STATE PRISON.

Commission- SECTION 1. The physician of the state prison as chairman, with the

isli 120 § 3.
superintendents of the state hmatic hospitals, shall constitute a commis-

1856, 135. sion for the examination of convicts in said prison alleged to be insane.

Each commissioner shall receive for his services in such capacity his

travelling expenses and three dollars a day for each day he is so em-
ployed, which shall be charged to the prison,

to be notified Sect. 2. When a convict in the prison appears to be insane, the war-

of insmitvof'''
^^^ ^^' iiispcctors shall give notice thereof to the chairman of said com-

conviots. mission, who shall forthwith notify the members thereof to meet at the
1844, 1.0, §1.

p,i,o„.

Insane convicts Sect. 3. The Commission shall investigate the case, and if, in the

to iMspitair&c.
opinion of a majority of them, the convict has become insane, and his

1844, 120, §§' 1,2. removal would be expedient, they shall so report, with their reasons, to

1856,' 247,' 1
3." ^ j^^f^g^ of the supei'ior court, who shall forthwith issue his warrant under

the seal of that court, directed to the warden, authorizing him to remove
the convict to one of the state lunatic hospitals, there to be kept till, in

the opinion of the superintendent and trustees thereof, he maybe recom-
mitted consistently with his health. The superintendent when so satis-

fied shall certify the fact of such restoration upon the warrant, and give

notice to the warden, Avho shall thereupon cause the convict to be recon-

veyed to the prison, there to remain pursuant to his original sentence,

computing the time of his confinement in the hospital as part of the term
of his imprisonment.

lunatics in other prisons.

Insane persons Sect. 4. When a convict in a prison other than the state prison, or

removcdto'^hos-
'^^ the liousc of Correction, appears to be insane, the physician attending

pitai.
^ the prison or house of correction shall make a report thereof to the jailer

1853,' 259.' ' or master, who shall transmit the same in the county of Sufiblk to a

isss'wo'
^ ^'

J^^*^*® of the superior court, and in any other county to the judge of the

i856^24K§3. probate court. The judge shall make inquiry into the facts therein

stated, and if satisfied that such convict is insane, he may, at any time
he deems necessary, cause such prisoner to be removed to one of the

state lunatic hospitals.

if sane before Sect. 5. If a person SO removed is restored to sanity before the

b7rotuniocif'*° cxpiration of his sentence, he shall be forthwith returned to the prison
K. s. 145, § 2. or house of correction from which he was removed, there to remain pur-
1853 '^5y • . . .

"^

''" '

suant to his original sentence, computing the time of his confinement
in the hosiiital as part of the term of his imprisonment.

DISCHARGE OP POOR CONVICTS.

Poor convicts, Sect. 6. When a poor convict has been confined in a prison or house

from prison If-'*
^^ Correction for three months for fine and costs only, or for either of

ter three them, the jailer or master shall make a report thereof, in the county of

E.°s. 145, §3. Suffolk to the police court of the city of Boston, and in other counties

isis' !>' I •'• ^^ ^^y ^^^^ justices of the peace, one of whom shall be of the quorum, or

1856^158, §3! to any police*court. The court or justices shall proceed to make inquiry

into the truth thereof, and may require the jailer or keeper to bring the

convict before them at the prison or such other convenient place near
thereto as they may direct. If satisfied that the statement in the report

is true and that the convict since his conviction has not had any estate,

real or personal, with which he could have paid the sum for which he is

committed, and that he is held for no other cause, they shall make a

certificate thereof to the sheriff", directing him to discharge the convict.

> after thirty Sect. 7. When a poor convict has been confined in a prison or house
Ua. ^^

days. q£ correction thirty days for fine, or fine and costs, not exceeding ten
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dollars, or forty days for fine, or fine and cost, not exceeding twenty dol- i842, 59.

lars, he shall be discharged if the justice or court has certified on the See Ch. 174, § o.

mittimus upon which he was committed that he is unable to pay the

same. When such convict has been confined thirty days and the justice

or court has not so certified, the jailer or master shall make report

thereof to a justice of the peace and of the quorum, or to a police coui't,

and such justice or court shall proceed therein and may discharge the

convict in the manner prescribed in the preceding section.

Sect. 8. The justices of the police court of the city of Boston when Poor convicts

assembled, may also at any time discharge from prison or the house of
any'' time'^ui the

correction in the county of Sufiblk, any convict held only for the non- county of Suf-

payment of fine and costs, if it appears that he is poor and unable to pay r. s. sr^Tie.'''

the same : provided^ that when such person is held under the sentence

of any other court, the consent of one of the justices thereof shall be
first given in writing. [ /l^^t^ ji.

Sect. 9. A person under guardianship may have the benefit of the Persons under

provisions of the three preceding sections, although it appears that he ^ow d'fs"^'"^'

has property held under guardianship, if it also appears that such prop- charged.

erty is beyond his actual control.
'

Sect. 10. When a person is discharged under the preceding section. Fine and cost

the commonwealth may, in an action of tort brought within one year after ^^^ ^^ IJ^uar^

the discharge, recover aacainst his sruardian, if he has assets, the amount dian.

of fine and costs remaining unpaid. 1^52^ 312;
^

~"

Sect. 11. The fees of the justices for discharging a convict under Fees for dis-

this chapter, shall be one dollar to each justice, and for travel five cents R.^sfiis, §4.

for each mile going and returning, which shall be taxed, allowed, and
paid, in the same manner as other costs arising before justices of the

peace in criminal cases.



PART Y.

OF THE GENERAL STATUTES AND THE
REPEAL OP EXISTING LAWS.

Chapter 181.— Of the General Statutes and their Effect.

Chapter 182.— Of the Express Repeal of existing Laws.

CHAPTER 181.

OF THE GENERAL STATUTES AND THEIR EFFECT.

Section
1. General Statutes, how cited.

2. when to take effect.

3. repeal by, not to revive former laws, &c.

4. not to affect acts done, &c.

5. nor penalties and forfeitures, &c., except,

&c.

Section
6. Repeal by General Statutes not to affect

suits commenced, &c.

7. Periods of limitation to continue to run.

8. Tenure of ofBces preserved.

9. General Statutes to be construed as con-

tinuation of former laws.

General Stat-
utes, how cited.

R. S. 146, § 2.

when to take
effoct.

K. S. 146, § 1.

repeal by, not
to revive for-

mer laws, &c.
R. S. 146,§§3,9.

not to affect

acts done, &c.
R. S. 146, § 5.

IS Pick. 419,532.
20 Pick. 99.

21 Pick. 113,210.
23 Pick. 280.

4 Gray, 490.

nor penalties
or forfeitures,

&c., except, &c.
R. S. 146, § 6.

nor suits com-
menced, <te.

R. S. 116, § 7.

Section 1. This act shall not in any citation or enumeration of the

statutes be reckoned as one of the acts of the present year, but may be
designated as the General Statutes, adding when necessary the number
of the chapter and section.

Sect. 2. The General Statutes aforesaid shall take effect and go into

operation from and after the thirty-first day of May, in the year eighteen

hundred and sixty.

Sect. 3. The repeal of the acts and resolves, and parts of acts and
resolves, revised and reenacted herein or repugnant to the provisions

hereof, shall not revive any law heretofore rej^ealed or superseded, nor

any office heretofore abolished.

Sect. 4. It shall not affect any act done, or any right accruing,

accrued, or established, or any proceedings, doings, or acts, ratified or

confirmed, or any suit or proceeding had or commenced in a civil case,

before the repeal takes effect, but the proceedings therein shall when
necessary conform to the provisions of the General Statutes.

Sect. 5. It shall not affect any penalty or forfeiture incurred before

it takes effect, under any of the laws repealed, except that where a pun-
ishment, penalty, or forfeiture, is mitigated by the provisions of the

General Statutes, such provisions may be extended and applied to any
judgment pronounced after said repeal.

Sect, 6. It shall not affect any suit or prosecution pending at the

time of the repeal for an offence committed, or for the recovery of a

penalty or forfeiture incurred, under any of the acts repealed, except

(880)
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that the proceedings therein shall when necessary conform to the pro-

visions of the General Statutes.

Sect. 7. When a limitation or period of time prescribed in any of Periods of Umi-

the acts repealed, for acquiring a right, or barring a remedy, or any tftiuTto^run!

other pur[30se, has begun to run, and the same or similar limitation is i«3g, :, §4.

prescribed in the General Statutes, the time of limitation shall continue

to run, and shall have like effect as if the whole period had begun and
ended under the operation of the General Statutes.

Sect. 8. All persons who at the time when said repeal takes effect Tenure of offi-

hold any office under any of the acts repealed, shall continue to hold
iifs.'^ilg'^s

g*'

the same according to the tenure thereof, except those offices which
have been abolished, and those as to which a different provision is made
by the General Statutes.

Sect. 9. The provisions of the General Statutes so far as they are General stat-

the same as those of existing laws, shall be construed as a continuation
"trued* a'ffcon*-

of such laws, and not as new enactments, and references in laws not tinuation of

repealed, to provisions of laws incorporated into the General Statutes
'"™*''" ^^^•

and repealed, shall be construed as applying to the same provisions so

incorporated.

CHAPTER 182.

OF THE EXPRESS REPEAL OF EXISTING LAWS.

The following entitled acts and resolves passed in the several years

hereinafter enumerated shall be expressly repealed from and after the

day specified in section tAvo of chapter one hundred and eighty-one,

subject to all provisions contained in said chapter.

One Thousand Eight Hundred and Eleven.

Chapter G4. Resolve for paying- the expense of music when the commander-in-chief shall order

out an escort.

One Thousand Eight Hundred and Nineteen.

Chapter 268. Resolve directing officers of government to render annual accounts.

One Thousand Eight Hundred and Twenty-two.

Chapter 28. Resolve authorizing the governor to sell or exchange certain military stores.

One Thousand Eight Hundred and Thirty-five.

Revised Statutes. An act for revising and consolidating the general statutes of the commonwealth.

One Thousand Eight Hundred and Thirty-six.

Chapter 4. An act to amend the Revised Statutes and to supply certain omissions therein.

Chapter 24. An act to provide for the engrossing of resolves.

Chapter 41. An act authorizing registers of probate to adjourn courts of probate in certain cases.

Chapter 137. An act concerning the returns of county commissioners.

Chapter 223. An act to provide for the confinement of idiots and insane persons.

Chapter 240. An act to prevent fraud in the pressing of hay.

Chapter 241. An act requiring returns from registers of deeds.

Chapter 245. An act to provide for the better instruction of youth employed in manufacturing

establishments.

Chapter 247. An act relating to the pay of the watchman of the state house.

Chapter 248. An act to establish jail limits in the county of Worcester.

Chapter 258. An act in addition to the one hundred and forty-fourth chapter of the Revised Statutes
" of the state prison and the government and discipline thereof."

Chapter 263. An act relating to the increased capital of banks.

74* 111
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Chapter 273. An act to abolish special pleading' in civil actions.

Chapter 275. An act relating- to certain courts in the county of Middlesex.
Chapter 277. An act concerning- jailers' fees.

Chapter 278. An act concerning county commissioners.
Chapter 279. An act relating to contracts for the sale of stocks.

13.

22.

52.

54.

56.

65.

86.

89.

97.

98.

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter 111.

Chapter 141.

Chapter 146.

Chapter 151.

Chapter 157

Chapter 158.

Chapter 104.

Chapter 106.

Chapter 107.

Chapter 168.

Chapter 171.

Chapter 170.

Chapter 177.

Chapter 178.

Chapter 179.

Chapter 180.

Chapter 181.

Chapter 185.

Chapter 186.

Chapter 194.

Chapter 198.

Chapter 200.

Chapter 205.

Chapter 207.

Chapter 210.

Chapter 217.

Chapter 221.

Chapter 224.

Chapter 226.

Chapter 227.

Chapter 228.

Chapter 233.

Chapter 236.

Chapter 239.

Chapter 240.

Chapter 241.

Chapter 242.

Chapter 244.

One Thousand Eight Hundred and Thirty-seven.

An act relating to the salary of the sergeant-at-arms.

An act concerning pilotage in New Bedford and Fairhaven.
An act relating to town meetings.

An act relating to the effects of deceased paupers.

An act relating to unclaimed dividends and balances.

An act relating to the form of bank returns.

An act to increase the number of justices of the supreme judicial court.

An act concerning the assessment of taxes.

An act in addition to an act relating to certain courts in the county of :5Iiddlesex.

An act to increase the salaries of the judge and register of probate for the county of Nantucket.
An act to establish probate courts in the town of Provincctown.
An act in relation to the inspection of nails.

An act to establish the terms of the court of probate in the county of Worcester.
An act relating to the meetings of the county commissioners in the county of Berkshire.
An act concerning county commissioners.

An act relating to police courts.

An act concerning the inspection of salt.

An act concerning private ways.
An act to regulate the weight offish.

An act relating to the salary of the secretary's second permanent clerk.

An act relating to the salary of the treasurer's second permanent clerk.

An act relating to guardians.

An act relating to the powers of assessors.

An act to prevent bonfires and false alarms of fire.

An act in relation to the poor of unincorporated places.

An act concerning gaming.
An act empowering proprietors of real estate held in common to dispose of the same.

An act in relation to conditional iiardons.

An act relating to notices of applications for the appraisal and sale of personal property attached
on mesne process.

An act to establish a registry of deeds for the southern towns in the county of Bristol.

An act providing for a return by overseers of the poor.

An act concerning persons imprisoned for debt, and relating to bail.

An act relating to the meetings of the Norfolk county commissioners.

An act concerning the state prison, and the government and discipline thereof.

An act relating to the appointment of provers of fire-arms.

An act concerning the service of writs.

An act concerning rogues and vagabonds.

An act to restore the trial by jury on questions of personal freedom.

An act to restrain banks from issuing tlieir notes otherwise than for immediate circulation.

An act concerning railroad corporations.

An act concerning the returns of common schools.

An act concerning lunatics.

An act concerning auctioneers.

An act concerning depositions.

An act to reduce the rate of damages on inland bills of exchaag-e.

An act concerning the militia.

An act relating to common schools.

An act concerning licensed houses and the sale of intoxicating liquors.

An act concerning the public health.

One Thousand Eight Hundred and Thirty-eight.

Chapter 2. An act relating to wills of personal estate.

Chapter 21. An act concerning juries.

Chapter 26. An act relating to the probate court in the county of Nantucket.

Chapter 28. An act relating to the partition of real estate.

Chapter 30. An act relating to repairs of highways.

Chapter 31. An act relating to commitments to the state lunatic hospital.

Chapter 42. An act to authorize justices of the peace, and others, to compel the attendance of witnesses.

Chapter 43. An act to provide for the appointment of temporary town treasurers and collectors of taxes.

Chapter 46. An act concerning the election of parish officers.

Chapter 54. An act relating to the probate court's in the county of Suffolk.

Chapter 55. An act to defray the expenses of the board of education.

Chapter 63. An act to increase the salaries of the judge and register of probate for the county of Dukes County.
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Chapter 161. An act concerning appeals in criminal eases.

Chapter 104. An act relative to the partition of real estate.

Chapter 165. An act in addition to an act concerning' elections.

One Thousand Eight Hundred and Forty.

Chapter



Chap. 182.] EXPRESS EEPEAL— LAWS OF 1842, 1843, 1844. 885

Chapter



886 EXPRESS REPEAL— LAWS OF 1844, 1845. [Chap. 182.

Chapter
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Chapter 192. An act relating to the survey of the coast of Massachusetts.

Chapter 193. An act concerning: principals, factors, and agents.

Chapter 197. An act regulating the use of steam-engines and furnaces.

Chapter 205. An act concerning registers of deeds.

Chapter 206. An act to establisli tlie salaries of the assistant watchmen of the state house.

Chapter 208. An act in addition to the several acts concerning husband and wife.

Chapter 209. An act concerning the laying out turnpike roads as common highways.

Chapter 211. An act relating to gaming.

Chapter 213. An act relating to religious societies.

Chapter 214. An act concerning public schools.

Chapter 215. An act relating to embezzlement.

Chapter 216. An act to punish abduction.

Chapter 217. An act providing in certain cases for the election of city officers.

Chapter 221. An act concerning the duties of county commissioners.

Chapter 222. An act concerning marriage.

Chapter 227. An act concerning the fees of jurors in criminal trials.

Chapter 237. An act concerning fire districts.

Chapter 242. An act concerning the study of medicine.

Chapter 243. An act in addition to the several acts concerning the militia.

Chapter 253. An act to estabHsli additional terms of the court of common pleas for the county of Hampden.
Chapter 12. Resolves concerning the arsenals in Cambridge and Boston.

Chapter 71. Resolve concerning the distribution of equipments and camp equipage.

Chapter 12C. Resolve relative to the transmission of military documents.

One Thousand Eight Hundred and Forty-six.

Chapter 11. An act to provide for the government and management of houses of correction in certain eases.

Chapter 40. An act to limit writs of scire facias against trustees.

Chapter 45. An act concerning manufacturing corporations.

Chapter 49. An act respecting the yearly abstracts of the returns of savings banks.

Chapter 52. An act concerning wilful and malicious injuries to personal property in certain cases.

Chapter 62. An act concerning prosecutions for violations of by-laws.

Chapter 78. An act in addition to an act relating to discharged convicts.

Chapter 86. An act concerning annual returns of saving banks and institutions for savings.

Chapter 88. An act relating to the sujiport of convicts.

Chapter 94. An act respecting corporations for mutual improvement and the promotion of education.

Chapter 96. An act relating to the erection of furnaces for the making of glass.

Chapter 99. An act to establisli teachers' institutes.

Chapter 122. An act concerning bonds given on dissolving attachments.

Chapter 123. An act providing for the appointment of assayers of ores and metals.

Chapter 142. An act providing for a recompense to prosecutors and officers in certain cases.

Chapter 154. An act in relation to the house of correction and asylum for insane persons in the county of Essex.

Chapter 168. An act in addition to " an act for the relief of insolvent debtors and for the more equal distribution

of their effects."

Chapter 170. An act in addition to " an act regulating the inspection of pickled fish."

Chapter 171. An act concerning larceny by bank oflScers and persons employed in banks.

Chapter 193. An act to alter the times of holding the terms of the court of common pleas for the county of

Hampshire.
Chapter 195. An act concerning the collection of taxes.

Chapter 197. An act concerning marriage and divorce.

Chapter 108. An act concerning proceedings in criminal cases.

Chapter 199. An act concerning usury.

Chapter 200. An act for tlie suppression of horse racing.

Chapter 203. An act concerning the dedication of public ways, and for other purposes.

Chapter 209. An act for the payment of the wages and deposits of married women.
Chapter 211. An act concerning public administrators.

Chapter 216. An act concerning guardians and treasurers of Indian tribes and others.

Chapter 217. An act establishing the salary of the first clerk in the office of the secretary of the commonwealth.
Chapter 218. An act in addition to the several acts concerning the militia.

Chapter 219. An act to designate the fund for the payment of the salary of the land agent and of appropriations

for educational purposes.

Chapter 221. An act relating to the meetings of the county commissioners in the county of Hampshire.
Chapter 222. An act to provide for constructing town ways and private ways in certain cases.

Chapter 223. An act relating to the duties of school committees and the distribution of the income of the school

fund.

Chapter 2.34. An act concerning security for costs in proceedings in the supreme court of probate.

Chapter 237. An act concerning the inspection of lime.

Chapter 2.38. An act to establish the salaries of the watchman and assistant watchmen of the state house.

Chapter 241. An act for the correction of the state map.
Chapter 242. An act concerning the sale of trust estates.

Chapter 243. An act to regulate the pilotage in Nantucket.
Chapter 244. An act concerning hawkers and pedlers.

Chapter 249. An act concerning the appointment of guardians of spendthrifts.
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Chapter 251. An act relating to railroad corporations.

Chapter 256. An act to establish the salary of the reg-ister of probate for the county of Barnstable.

Chapter 2(i0. An act establishing- the salaries of the justices of the court of common pleas.

Chapter 264. An act establishing the salaries of the district attorneys of the middle and western districts of this

commonwealth

.

Chapter 206. An act concerning warrants in cases of bastardy.

Chapter 268. An act to establish the salary of the register of probate for the county of Suffolk.

Chapter 271. An act relating to railroads.

One Thousand Eight Hundred and Forty-seven.

Chapter 13. An act to define the time of night time in criminal prosecutions.

Chapter 14. An act concerning the sale of potatoes in this commonwealth.
Chapter 32. An act requiring banks and savings institutions, under settlement, to make annual reports.

Chapter 37. An act authorizing the supreme judicial court to restrain the abuses of corporate power by cities

and towns.

Chapter 51. An act to regulate the keeping of gun-cotton and other like substances.

Chapter 59. An act relating to the salaries of the watchmen of the state prison.

Chapter 61. An act to establish the salary of the clerk in the oflBce of the adjutant and quartermaster general of

the commonwealth.
Chapter 69. An act relating to agricultural societies.

Chapter 83. An act to suppress injurious publications.

Chapter 98. An act concerning the powers of constables.

Chapter 102. An act concerning the common lands in the island of Nantucket.

Chapter 104. An act concerning wilful disturbance of religious worship.

Chapter 107. An act relating to recording officers of joint stock companies, and to the transfer of shares therein.

Chapter 153. An act relating to interest on certain judgments.

Chapter 160. An act in addition to " an act to provide for the government and management of houses of correo-

tion in certain cases."

Chapter 105. An act to establish the state reform school.

Chapter 160. An act concerning the powers of cities and to\vns.

Chapter 170. An act concerning partitions of real estate.

Chapter 181. An act relating to railroad land damages.
,

Chapter 183. An act relating to the abstracts of school returns and the duties of school committees.
Chapter 195. An act concerning mortgages held by the commonwealth.
Chapter 199. An act relating to returns of county commissioners and other ofllcers.

Chapter 209. An act establishing the salary of the first clerk in the oflice of the treasurer and receiver general of

the commonwealth.
Chapter 224. An act to prevent obstructions in the streets of cities, and to regulate hackney coaches and other

vehicles.

Chapter 220. An act concerning taxes on the real estate of deceased persons.

Chapter 228. An act to establish the salaries of' certain registers of probate.

Chapter 237. An act establishing the salary of the messenger to the governor and council.

Chapter 242. An act concerning weights, measures, and balances.

Chapter 246. An act providing for the inspection of hay.

Chapter 254. An act relating to repairs of highways.

Chapter 256. An act relating to the employment of convicts.

Chapter 259. An act in addition to an act relating to proceedings of county commissioners.
Chapter 202. An act concerning the powers of cities.

Chapter 263. An act relating to public charities.

Chapter 207. An act relating to leasehold estates.

Chapter 274. An act to secure the payment of fees into the treasury of the commonwealth in certain cases.

Chapter 279. An act in addition to " an act to regulate pilotage.'.'

Chapter 280. An act concerning the trustees of methodist episcopal churches.

Chapter 282. An act in addition to an act requiring returns from registers of deeds.

Chapter 77. Resolve relating to the furnishing of camp equipage to the field officers of the militia.

Chapter 88. Kesolves for the promulgation of the general laws and resolves.

Chapter
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Chapter 144.

Chapter 15i.

Chapter 104.

Chapter 166.

Chapter 173.

Chapter 192.

Chapter 103.

Chapter 214.

Chapter 234.

Chapter 235.

Chapter 236.

Chapter 237.

Chapter 240.

Chapter 247.

Chapter 251.

Chapter 252.

Chapter 254.

Chapter 255.

Chapter 260.

Chapter 267.

Chapter 270.

Chapter 271.

Chapter 272.

Chapter 274.

Chapter 276.

Chapter 277.

Chapter 278.

Chapter 279.

Chapter 289.

Chapter 291.

Chapter 299.

Chapter 301.

Chapter 304.

Chapter 305.

Chapter 308.

Chapter 309.

Chapter 310.

Chapter 313.

Chapter 315.

Chapter 317.

Chapter 318.

Chapter 320.

Chapter 324.

Chapter 327.

Chapter 331.

Chapter 332.

Chapter 5.

Chapter 9.

Chapter 24.

Chapter 29.

Chapter 30.

Chapter 31.

Chapter 32.

Chapter 39.

Chapter 47.

Chapter 48.

Chapter 49.

Chapter 53.

Chapter 56.

Chapter 59.

Chapter 62.

Chapter 65.

Chapter 00.

75

An act relating to the recording' of executions.

An act concerning the planting of oysters.

An act relating to taxation in parishes.

An act further to regulate the sale of real estate for non-payment of taxes.

An act in addition to an act relating to abstracts of school returns, and the duties of school com-
mittees.

An act relating to town and county roads.

An act concerning the continuance of civil actions before justices of the peace.

An act for the better establishment of the police court of the city of New Bedford.

An act relating to probate courts in the county of Essex.

An act concerning remedies for the collection of taxes.

An act authorizing the supreme judicial court to adjourn the same in certain cases.

An act to authorize towns to take land for school-houses.

An act imposing a penalty on town or city officers for neglect of certain duties.

An act concerning indigent children.

An act limiting the liabilities of banks that have surrendered their charters.

An act relating to actions against assignees of insolvent estates.

An act concerning the writ of habeas corpus.

An act changing the place for holding certain terms of probate courts in the county of Worcester.

An act to establish a poUce court in the town of Lawrence.

An act in relation to costs in cases of bankruptcy and insolvency.

An act to regulate intelligence offices.

An act concerning the fees of jurors in certain cases.

An act in relation to town pounds.

An act relating to district school-houses.

An act in addition to an act to provide for the government and management of houses of correction

in certain cases.

An act authorizing the appointment of an additional master in chancery in the county of Essex.

An act concerning the erection of balustrades upon buildings in cities.

An act to authorize adjacent to\vns to unite for school purposes.

An act for the appointment of an assistant clerk of the courts in the county of Middlesex.

An act relating to the erection and location of almshouses and houses of correction.

An act in addition to an act for the more equal assessment of taxes.

An act granting aid to county associations of teachers and others.

An act in addition to the several acts for the relief of insolvent debtors, and the more equal distri-

bution of their effects.

An act concerning the state reform school.

An act relating to ballast in the city of Boston.

An act to authorize the granting of administration upon the estates of persons deceased intestate

in certain cases.

An act in relation to the payment of annuities.

An act concerning alien passengers.

An act for the more effectual suppression of common gaming houses.

An act authorizing sheriffs and their deputies to administer oaths in certain eases.

An act in addition to " an act for the better establishment of the police court of the city of New
Bedford."

An act for the removal of insane persons confined in jail for debt.

An act in relation to prisoners.

An act relating to railroad plans and profiles.

An act concerning the compensation of the justices and clerk of the police court in Lowell.

An act in addition to " an act concerning weights, measures, and balances."

One Thousand Eight Hundred and Forty-nine.

An act to restrain printing or circulating shop bills of the similitude of bank bills.

An act establishing the salaries of the justices of the court of common pleas.

An act to protect sidewalks in towns.

An act for the protection of pigeon beds.

An act establishing an annual term of the court of probate at Pawtucket, in the county of Bristol.

An act concerning appeals to the municipal court in the county of Suffolk.

An act concerning stockholders in banks.

An act estsblishing additional terms of the court of common pleas in the county of Essex.

An act respecting sales by executors and administrators.

An act to regulate the weight of clam bait.

An act to prevent prize fighting.

An act to alter the times of holding certain terms of the court of common pleas for the county of

Hampden.
An act to establish the office of auditor of accounts.

An act to prevent disturbances of schools and public meetings.

An act relating to teachers' institutes.

An act concerning the distribution, custody, and preservation of school returns, and other docu-

ments relating to schools.

An act in relation to paupers.

112
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Chapter 68. An act concerning insane persons chara^ed with criminal offences.

Chapter 74. An act in addition to an act concerning jails and houses of correction.

Chapter 81. An act relating to school libraries and school apparatus.

Chapter 86. An act to establish a police court in the town of Lynn.

Chapter 87. An act concerning intestate estates.

Chapter 9.3. An act concerning electric telegraph companies and electric telegraphing.

Chapter 98. An act concerning the rights of mill owners.

Chapter 110. An act in addition to " an act for the more equal assessment of taxes."

Chapter 117. An act to amend " an act relating to the duties of school committees, and the distribution of the

income of the school fund."

Chapter 123. An act in further addition to " an act providing for the appointment of public administrators."

Chapter 124. An act in relation to interest on judgments.

Chapter 131. An act relating to railroad plans and profiles.

Chapter 132. An act to extend the jurisdiction of police courts in certain cases.

Chapter 137. An act extending the jurisdiction of justices of the peace in Suffolk county.

Chapter 138. An act concerning the tax on sales by auction.

Chapter 141. An act to allow women divorced from the bonds of matrimony to resume their maiden names.

Chapter 142. An act to increase the salary of the district-attorney of the western district.

Chapter 146. An act in relation to the concealment of wills, or testamentary papers, of deceased persons.

Chapter 148. An act relating to discharged convicts.

Chapter 149. An act concerning the taxation of income.

Chapter 151. An act relating to the settlement of certain pauper accounts.

Chapter 153. An act concerning railroad corporations.

Chapter 155. An act relating to the state library.

Chapter 158. An act for the better preservation of useful birds.

Chapter 150. An act authorizing railroad corporations to alter the direction of highways.
Chapter 161. An act concerning railroads.

Chapter 172. An act concerning accidents upon railroads.

Chapter 173. An act to abolish corporal punishment in the stat€ prison.

Chapter 186. An act to establish the office of attorney-general.

Chapter 191. An act to amend an act relating to railroad corporations.

Chapter 200. An act in relation to the laying out of highways and other ways.
Chapter 202. An act relating to the registration of births, marriages, and deaths.

Chapter 205. An act concerning powers of attorney authorizing the conveyance of real estate.

Chapter 206. An act in relation to school districts.

Chapter 207. An act relative to state lunatic paupers.

Chapter 208. An act in relation to the pay of witnesses summoned by the general court.

Chapter 209. An act concerning school registers.

Chapter 210. An act in addition to an act to establish the city of Worcester.
Chapter 211. An act in relation to public health.

Chapter 215. An act in relation to the office of the secretary of the board of education.

Chapter 216. An act relating to agents and factors.

Chapter 218. An act concerning the militia.

Chapter 220. An act concerning the employment of children in manufacturing establishments.

Chapter 222. An act in relation to railroad crossings.

Chapter 231. An act concerning public amusements.

One Thousand Eight Hundred and Fifty.

Chapter 5. An act concerning damages for defects in highways and other ways.
Chapter 6, § 2. Section two only of an act for the protection of the fisheries in the vicinity of Nantucket.
Chapter 21. An act in relation to mortgages.

Chapter 27. An act concerning bonds to dissolve attachments.

Chapter 31. An act to amend " an act regulating the compensation of sheriffs."

Chapter 34. An act in addition to the several acts in relation to the competency of witnesses in certain cases.

Chapter 37. An act in addition to the acts relating to the state prison and the government and discipline tlioroof.

Chapter 41. An act in addition to " an act concerning the distribution, custody, and preservation, of school re-

turns and other documents and papers relating to schools."

Chapter 44. An act to provide further penalties for wilfully and maliciously obstructing the passing of car-

riages upon railroads.

Chapter 45. An act in addition to an act concerning the sale of the real estate of minors.

Chapter 46. An act concerning the duties of the attorney-general.

Chapter 48. An act concerning savings banks when summoned as trustees.

Chapter 57. An act to extend the power of collectors of taxes.

Chapter 68. An act concerning the fees of grand jurors.

Chapter 83. An act in addition to " an act relating to the state library."

Chapter 88. An act concerning the board of education.

Chapter 90. An act to prevent persons from using fraudulent marks and stamps.

Chapter 91. An act relating to limited partnersliips.

Chapter 97. An act in addition to tlie several acts for the relief of insolvent debtors, and the more equal distri-

bution of their effects.

Chapter 08. An act concerning the redemption of real estate sold for taxes.

Chapter 100. An act relating to divorce.
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Chapter 105. An act relating- to alien passengers.

Chapter 107. An act concerning- costs in criminal prosecutions.

Chapter 108. An act in addition to an act in relation to the public health.

Chapter 111. An act in relation to dower in testate estates.

Chapter 112. An act additional to an act to establish the state reform school.

Chapter 114. An act to protect ice intended for merchandise.

Chapter 115. An act in relation to the qualification of school teachers.

Chapter 121. An act relating to banns of marriage.

Chapter 131. An act relating to the branding of foreign pickled flsh.

Chapter 133. An act in addition to an act concerning coroners' inquests.

Chapter HI. An act concerning accounts of the guardians of Indians in this common-wealth.

Chapter H3. An act in relation to the compensation of committees and commissioners.

Chapter 1G4. An act in addition to acts for regulating the pilotage of vessels through the "Vineyard Sound to

Nantucket.

Chapter 165. An act to regulate the storage and sale of camphene and other like fluids.

Chapter 177. An act concerning the inspection of sole leather.

Chapter 179. An act concerning the duties and powers of school committees.

Chapter 182. An act in relation to the state library.

Chapter 185. An act concerning persons under guardianship imprisoned for non-payment of fines.

Chapter 186. An act relating to the powers and duties of the watch in the cities and towns of this common-
wealth.

Chapter 194. An act in relation to the carrying of slung shot.

Chapter 196. An act in relation to bonds to be given to judges of probate.

Chapter 199. An act concerning bail in civil actions.

Chapter 200. An act in addition to an act concerning devises and wills by married women.
Chapter 204. An act relating to probate courts in the county of Plymouth.

Chapter 207. An act in addition to the several acts for the relief of insolvent debtors, and the more equal distri-

bution of their effects.

Chapter 209. An act concerning the return of executions issuing from the supreme judicial court and court of

common pleas.

Chapter 213. An act prescribing the mode of calling and warning school district meetings.

Chapter 230. An act to establish the compensation of the messengers, doorkeepers, and pages.

Chapter 232. An act for regulating the sale of intoxicating drinks.

Chapter 235. An act allowing fees to judges of probate.

Chapter 236. An act to establish the oflice of assistant-clerk in the courts in the county of Worcester.

Chapter 2^39. An act concerning the partition of lands owned by several persons.

Chapter 241. An act to facilitate the settlement of trust estates.

Chapter 244. An act concerning the probate court in the county of Franklin.

Chapter 249. An act concerning partition of real estate.

Chapter 258. An act to establish additional terras of the court of common pleas for the county of Berkshire.

Chapter 261. An act regulating the measurement of cranberries and other berries.

Chapter 263. An act in addition to the acts for the punishment of drunkards.

Chapter 275. An act in addition to an act to prevent obstructions in the streets of cities, and to regulate hack-

ney-coaches and other vehicles.

Chapter 276. An act concerning the assessment of taxes.

Chapter 277. An act to prevent the explosion of steam-boilers.

Chapter 278. An act concerning proceedings for partition of real estate.

Chapter 284. An act concerning sales of personal property under mortgage.

Chapter 286. An act concerning district school-houses.

Chapter 287. An act establishing the times and places for holding the probate court in the county of Hampden.
Chapter 288. An act concerning the inspection of beef and pork.

Chapter 289. An act in addition to the several acts relating to the state prison.

Chapter 291. An act for the better preservation of order at muster-fields, and other places of public gathering.

Chapter 292. An act requiring returns from superintendents of alien passengers.

Chapter 294. An act concerning truant children and absentees from school.

Chapter 295. An act in addition to " an act concerning weights, measures, and balances."

Chapter 299. An act providing commissioners for the towns of Chelsea and North Chelsea.

Chapter 301. An act relative to school districts.

Chapter 303. An act to extend and punish the crime of larceny in certain cases.

Chapter 305. An act in addition to an act to establich a police court in the city of Worcester.

Chapter 307. An act in relation to commissioners of the public lands.

Chapter 308. An act to require certain corporations to make returns to assessors.

Chapter 310. An act to establish a police court in the town of Pittsfleld.

Chapter 315. An act in addition to " an act in relation to the state library."

Chapter 319. An act concerning notifications of creditors of insolvent estates.

Chapter 65. Resolve concerning teachers' institutes.

Chapter 89. Eesolve for the promulgation of the general laws and resolves.

One Thousand Eight Hundred and Fifty-one.

Chapter 14. An act to enable the owner of equitable estates tail to convey the same in fee simple and unite the

legal estate therewith.

Chapter 16. An act relating to returns of votes for county commissioners.
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Chapter 24. An act relating' to the election of registers of deeds and county treasurers.

Chapter 29. An act authorizing notaries public to administer oaths.

Chapter 31. An act concerning probate bonds.

Chapter 38. An act for the appointment of an assistant-clerk of the courts for the county of Middlesex.

Chapter 40. An act concerning the election of representatives in congress and electors of president and vice-pres-

ident of the United States.

Chapter 42. An act relating to accounts for the support of state paupers.

Chapter 57. An act concerning mortgages of ships or vessels.

Chapter 58. An act to authorize sheriffs and their deputies to administer oaths to appraisers.

Chapter 68. An act in further addition to an act concerning weights, measures, and balances.

Chapter 70. An act to authorize members of city councils to hold other offices.

Chapter 71. An act to provide for the taking of depositions in criminal cases.

Chapter 82. An act relating to libels for divorce.

Chapter 87. An act relating to writs of error in criminal cases.

Chapter 88. An act to protect towns from injury by the neglect of railroad corporations.

Chapter 91. An act in addition to an act for the better preservation of order at muster-fields and other places of
public gathering.

Chapter 92. An act concerning bail in criminal cases.

Chapter 93. An act relating to jail breach.

Chapter 94. An act concerning constables.

Chapter 9G. An act concerning prosecutions for the maintenance of bastard children.

Chapter 100. An act to regulate the measurement of marble.

Chapter 102. An act relating to the annual reports from railroad corporations.

Chapter 112. An act to increase the Massachusetts school fund.

Chapter 127. An act to establish a board of bank commissioners.

Chapter 129. An act concerning malicious mischief.

Chapter 133. An act relating to joint stock companies.

Chapter ISfi. An act to faciHt:ite the settlement of estates of deceased persons.

Chapter 138. An act regulating the publication of advertisements issued under the authority of probate judges

and commissioners of insolvency.

Chapter 147. An act concerning effects of passengers transported by railroad corporations and other common
carriers.

Chapter 151. An act concerning larceny of real property.

Chapter 156. An act relating to shop breaking and aggravated larceny.

Chapter 158. An act in relation to the clerks of courts.

Chapter 161. An act for the better preservation of municipal and other records.

Chapter 102. An act providing for the appointment of police officers.

Chapter 167. An act concerning vacancies in ward officers.

Chapter 186. An act in addition to " an act to authorize towns to take land for school-houses."

Chapter 189. An act in further addition to the several acts for the relief of insolvent debtors, and the more equal

distribution of their effects.

Chapter 190. An act for the appointment of land agent.

Chapter 193. An act to prevent disturbances at funerals.

Chapter 204. An act exempting the members of the ancient and honorable artillery company from jury duty.

Chapter 206. An act to provide further remedy for crerlitors.

Chapter 208. An act to authorize judges of probate to take the proof of the execution of deeds in certain cases.

Chapter 211. An act concerning illegitimate children.

Chapter 213. An act concerning the levy of executions.

Chapter 214. An act concerning the location of highways.

Chapter 215. An act to exempt agricultural societies from taxation.

Chapter 216. An act providing for returns of moneys received by public officers.

Chapter 217. An act to provide for the inspection of belt leather.

Chapter 218. An act in relation to easements.

Chapter 227. An act to provide for an additional term of the county commissioners for the county of Essex.
Chapter 238. An act regulating the measurement of chestnuts and walnuts.

Chapter 246. An act concerning arrests for offences committed on the Lord's day.

Chapter 247. An act in addition to the " act concerning electric telegraph companies and electric telegraphing."

Chapter 252. An act relating to stockholders in corporations.

Chapter 253. An act concerning judges of probate.

Chapter 255. An act concerning defendants in actions on joint contracts.

Chapter 256. An act to provide for change of the names of persons.

Chapter 258. An act requiring returns from treasurers of institutions for savings.

Chapter 261. An act in addition to " an act concerning the supreme judicial court and the court of common
pleas."

Chapter 267. An act to authorize the business of banking.

Chapter 268. An act concerning the police court of the city of Worcester.

Chapter 273. An act concerning the powers and duties of justices of the peace.

Chapter 287. An act concerning the powers of the police court of the city of Worcester.

Chapter 289. An act concerning the recovery of damages against aqueduct corporations.

Chapter 290. An act in relation to damages sustained by the laying out of highways.

Chapter 295. An act concerning intercourse with convicts in the state prison.

Chapter 298. An. act in addition to an act concerning hawkers and pcdlers.
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Chapter 302. An act to amend an act concerning- the militia.

Chapter 303. An act in addition to an act in relation to school districts.

Chapter 305. An act to authorize cities and towns to establish and maintain public libraries.

Chapter 315. An act concerning stockholders in manufacturing corporations.

Chapter 317. An act relating to railroad crossings.

Chapter 319. An act relating to the erection and use of buildings for stables and bowling alleys.

Chapter 322. An act in addition to the several acts for the relief of insolvent debtors, and the more equal distribu-

tion of their effects.

Chapter 324. An act to provide for the adoption of children.

Chapter 325. An act concerning proceedings and practice in civil actions before justices' courts, police courts,

justices of the peace, and trial justices.

Chapter 327. An act to secure the equal distribution of the property of insolvent corporations amongst their cred-

itors.

Chapter 330. An act to increase the number of justices of the court of common pleas.

Chapter 336. An act to authorize the county commissioners of Middlesex county to exercise certain powers in

Chelsea and North Chelsea, in Suflblk county.

Chapter 339. An act in addition to an act concerning banks and banking.

Chapter 342. An act to appoint a board of commissioners in relation to alien passengers and state paupers.

Chapter 343. An act to secure to mechanics and laborers their payment for labor by a lien on real estate.

Chapter 345. An act relating to the punishment for offences mentioned in the one hundred and forty-third chap-

ter of the Revised Statutes.

Chapter 348. An act concerning the indictment of corporations.

Chapter 349. An act in addition to the several acts for the relief of insolvent debtors, and the more equal distri-

bution of their effects.

One Thousand Eight Hundred and Fifty-two.

Chapter 1. An act concerning the appointment of appraisers in civil process.

Chapter 4. An act relating to shop breaking and aggravated larceny.

Chapter 9. An act in addition to an act relating to joint stock companies.

Chapter 10. An act concerning the custody of records.

Chapter 14. An act to amend the ninth and fourteenth sections of the one hundred and thirty fourth chapter of
the Revised Statutes.

Chapter 29. An act to remove all disability to take and hold real estate by reason of alienage.

Chapter 33. An act concerning bills of expenses against the commonwealth.
Chapter 37. An act to define felony.

Chapter 41. An act in addition to an act to facilitate the settlement of estates of persons deceased.

Chapter 44. An act relating to the state lunatic hospitals.

Chapter 46. An act concerning police courts.

Chapter 51. An act giving concurrent jurisdiction to the supreme judicial court and court of common pleas, in

certain cases.

Chapter 54. An act authorizing arbitrators, referees, and auditors to administer oaths.

Chapter 55. An act for the voluntary closing of corporations.

Chapter 56. An act in addition to an act concerning cemeteries.

Chapter 64. An act to prevent tlie wilful injury of bank bills.

Chapter 75. An act concerning judicial proceedings in the county of Dukes County.

Chapter 76. An act relating to bonds.

Chapter 86. An act to protect titles to real estate derived from aliens.

Chapter 104. An act concerning the militia.

Chapter 112. An act for the appointment of one additional commissioner of insolvency for the county of

Worcester.

Chapter 113. An act in relation to the house of correction in the county of Suffolk.

Chapter 114. An act to establish additional terms of the court of common pleas for the county of Hampshire.
Chapter 115. An act concerning auctioneers.

Chapter 119. An act concerning the powers of school districts.

Chapter 123. An act concerning the public schools.

Chapter 126. An act to authorize reviews of judgments upon recognizances to the commonwealth.
Chapter 127. An act to increase the number of justices of the supreme judicial court.

Chapter 129. An act in addition to an act relating to the erection and use of buildings for stables and bowling
alleys.

Chapter 132. An act concerning savings banks and institutions for savings.

Chapter 137. An act in addition to an act concerning mutual marine insurance companies.

Chapter 140. An .act concerning tender in actions at law and suits in equity.

Chapter 142. An act to establish a state board of agriculture.

Chapter 143. An act to divide the commonwealth into districts for the choice of representatives in the congress

of the United States.

Chapter 144. An act in relation to easements of light and air.

Chapter 154. An act concerning the admission of aliens as attorneys at law.

Chapter 159. An act concerning police justices.

Chapter 163. An act in regard to the county commissioners for Chelsea, North Chelsea, and Winthrop.
Chapter 169. An act concerning the duties of assessors.

Chapter 175. An act concerning parishes and religious societies.

75*
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Chapter 181. An act for the better establishment of the police court of the city of Newburyport.

Chapter ISfi. An act in regard to obstructing engines or carriages on railroads.

Chapter 187. An act concerning the support of defendants committed to prison under the provisions of the forty-

ninth chapter of the Revised Statutes.

Chapter 189. An act in addition to the several acts for the relief of insolvent debtors, and the more equal distri-

bution of their effects.

Chapter 191. An act to regulate the use of steam eng:ines.

Chapter 195. An act to authorize the manufacture of silk and other goods.

Chapter 190. An act to establish an additional district for the administration of the criminal law.

Chapter 199. An act in relation to district school-houses.

Chapter 200. An act in addition to an act to establish the office of assistant clerk of the courts in the county of

Worcester.

Chapter 209. An act concerning returns of elections.

Chapter 211. An act respecting bail bonds in civil actions.

Chapter 212. An act concerning trustees.

Chapter 213. An act relating to discharged convicts.

Chapter 216. An act concerning teachers' institutes.

Chapter 222. An act concerning disturbances of schools and public meetings.

Chapter 224. An act to prevent and punish fraudulent arrests.

Chapter 234. An act concerning the assessment of taxes.

Chapter 230. An act in addition to an act entitled an act to authorize the business of bankiagp.

Chapter 238. An act concerning the powers of county commissiouers.

Chapter 240. An act concerning the attendance of children at school.

Chapter 241. An act concerning inventories in the courts of probate.

Chapter 242. An act concerning the state prison at Charlestown.

Chapter 245. An act in addition to an act concerning arrests for offences committed on the Lord's day.

Chapter 246. An act concerning agricultural societies.

Chapter 247. An act further to guard against the explosion of steam boilers.

Chapter 248. An act concerning the powers of guardians.

Chapter 249. An act to establish an additional term of the probate court in the county of Plymouth.

Chapter 254. An act in addition to the act to punish abduction.

Chapter 256. An act in regard to appraisers of real estate taken on execution.

Chapter 259. An act to punish the crimes of treason, rape, and arson.

Chapter 202. An act in addition to an act to provide for the adoption of children.

Chapter 207. An act in addition to an act to establish the office of assistant clerk of the courts in the county of

Middlesex.

Chapter 269. An act relating to the treasurer of the state lunatic hospital.

Chapter 275. An act in relation to paupers having no settlement in this commonwealth.

Chapter 279. An act concerning alien passengers.

Chapter 282. An act concerning certificates of elections.

Chapter 283. An act in addition to an act concerning truant children and absentees from school.

Chapter 287. An act concerning the counties in which actions may be brought.

Chapter 288. An act relating to the court of common pleas in the county of Essex.

Chapter 289. An act relating to returns by justices of the peace and other officers.

Chapter 291. An act in addition to the several acts for the relief of insolvent debtors, and the more equal distri-

bution of their effects.

Chapter 292. An act relating to trust estates.

Chapter 293. An act in addition to the several acts for the relief of insolvent debtors.

Chapter 294. An act to facilitate the settlement of the estates of deceased persons.

Chapter 296. An act in addition to an act in relation to the carrying of slung shot.

Chapter 298. An act relating to the police court of Worcester.

Chapter 299. An act in relation to the jurisdiction of justices of the peace and police courts in regard to offences

against jiroperty in cemeteries.

Chapter 302. An act to regulate the measurement of charcoal.

Chapter .303. An act concerning railroad corporations.

Chapter .304. An act to establish a police court in the town of Fall River.

Chapter 307. An act in addition to an act to secure to mechanics and laborers their payment for labor by a lien on

real estate.

Chapter 312. An act relating to the proceedings, practice, and rules of evidence in actions at law.

Chapter 314. An act to extend the jurisdiction of justices of the peace in civil actions.

Chapter 318. An act to allow the auditor a further sum for clerk hire.

Chapter 319. An act relating to parishes and religious societies.

Chapter 321. An act to protect the right of suffrage.

Chapter 17. Resolve for the compilation of a manual for arms with percussion locks.

Chapter 27. Resolve concerning Scott's System of Infantry Tactics.

One Thousand Eight Hundred and Fifty-three.

Chapter 5. An act relating to railroad and highway damages in certain cases.

Chapter 23. An act concerning decrees of alimony.

Chapter 27. An act to prevent gambling in and about muster fields and places ofpublic gathering.

Chapter 31. An act concerning the adoption of children.



Chap. 182.] EXPRESS REPEAL— LAWS OF 1853. 895

Chapter 33. An act to secure more equal taxation.

Chapter 34. An act in relation to the powers and duties ofjailers and masters of houses of correction.

Chapter 36. An act concerning the manner of voting at certain elections.

Chapter 49. An act in addition to an act in relation to the office of secretary of the board of education.

Chapter 57. An act for the better establishment of the police court of Salem.

Chapter 09. An act in relation to sheriffs' bonds.

Chapter 74. An act altering the times and places of holding certain probate courts in the county of Barn-

stable.

Chapter 78. An act in addition to an act for the more equal assessment of taxes.

Chapter 90. An act for the more speedy trial of actions by law.

Chapter 93. An act concerning lunatics furiously mad.

Chapter 116. An act in addition to the several acts for the relief of insolvent debtors, and the more equal distri-

bution of their effects.

Chapter 119. An act to establish the pay of watchmen of the state house.

Chapter 122. An act to provide for the taxation of certain real estate belonging to the commonwealth.

Chapter 127. An act in relation to agricultural societies.

Chapter 149. An act in addition to an act to authorize towns to take lands for school-houses.

Chapter 155. An act to prevent the transaction of business under unauthorized names.

Chapter 160. An act to amend the laws for the regulation of the inspection of pickled fish.

Chapter 174. An act concerning the militia.

Chapter 179. An act concerning the police court of the city of Boston, and the justices' court for the county of

Suffolk.

Chapter 184. An act relating to receivers and concealers of stolen and embezzled property.

Chapter 188. An act concerning armories for the use of the volunteer militia.

Chapter 193. An act establishing state scholarships.

Chapter 194. An act concerning implements of burglary.

Chapter 196. An act to extend the jurisdiction of police courts in cases of assault and battery.

Chapter 253. An act concerning illegitimate children whose parents intermarry.

Chapter 256. An act concerning the rights of pew owners.

Chapter 257. An act concerning partition of real estate.

Chapter 259. An act concerning insane persons confined in houses of correction.

Chapter 269. An act relating to the levy ofjustices' executions.

Chapter 275. An act establishing the salaries of the first and second clerks in the office of the secretary of the
commonwealth.

Chapter 281. An act relating to returns ofjustices of the peace and other officers.

Chapter 284. An act relating to the salaries of certain officers of the state prison.

Chapter 295. An act concerning the powers of commissioners of Middlesex county in the towns of Chelsea,
North Chelsea, and Winthrop.

Chapter 305. An act to regulate the measurement of charcoal.

Chapter 310. An act concerning county debts.

Chapter 312. An act to regulate agricultural, horticultural, and ornamental tree associations.

Chapter 315. An act in relation to the grades of certain streets and ways.
Chapter 316. An act to define the commencement of suits in equity in certain cases.

Chapter 318. An act concerning the state lunatic hospital at Taunton.
Chapter 319. An act for the equalization of taxes.

Chapter 325. An act for the correction of the county maps.
Chapter 335. An act in addition to an act relating to banns of marriage.
Chapter 337. An act relating to artillery companies.

Chapter 347. An act in addition to an act entitled an act to authorize towns to take lands for school-houses.
Chapter 351. An act in addition to the several acts relating to county commissioners, and also in relation to rail-

roads.

Chapter .352. An act concerning the state pauper establishments within this commonwealth.
Chapter 360. An act concerning the transit of alien passengers.
Chapter 366. An act relating to the commutation of bonds taken by superintendents of alien passengers.
Chapter 369. An act relating to costs in civil actions.

Chapter 371. An act giving equitable remedies in suits at law.

Chapter 378. An act to facilitate the detection and to prevent the circulation of counterfeit bank bills.

Chapter 380. An act establishing the salaries of the judges of probate for the counties of Worcester, Essex,
Norfolk, and Plymouth.

Chapter 388. An act in relation to pauper convicts.

Chapter 389. An act relative to trust funds of parishes and religious societies.

Chapter 392. An act to restrain the issue or circulation of bank bills for any fractional part of a dollar.

Chapter 393. An act relating to the Uling of affidavits of notice of sale of real estate.

Chapter 394. An act to prevent the adulteration of drugs and medicines.
Chapter 401. An act concerning bank directors.

Chapter 402. An act concerning the adoption of children.

Chapter 405. An act defining the liability of innkeepers for losses of their guests.

Chapter 407. An act concerning probate courts in the county of Essex.
Chapter 409. An act for the sale of the public lands in Maine.
Chapter 410. An act concerning the partition of real estate.

Chapter 412. An act to punish the offence of obtaining money by threats.

Chapter 413. An act to change the jurisdiction of cases within the county of Suffolk, under the acts for the relief

of poor debtors and for the approval of bail.
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Chapter 414. An act concerning the liability of railroad corporations for loss of life in certain cases.

Chapter 418. An act to prevent carelessness and neglect of common carriers of persons.

Chapter 419. An act in further addition to an act providing for the appointment of public administrators.

Chapter
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Chapter 378. An act to prevent the obstruction of streets by railroads.

Chapter 380. An act to prevent extortion by witnesses.

Chapter 389. An act concerning witness fees.

Chapter 400. An act in furtlier addition to the act concerning the manufacture and sale of spirituous and intoxi-

cating liquors.

Chapter 401. An act in relation to county commissioners.

Chapter 40(5. An act relating to the descent and distribution of the estate of intestates.

Chapter 416. An act in relation to female convicts.

Chapter 419. An act in relation to prosecutions for fines inuring to the use of cities.

Chapter 423. An act in addition to the acts relative to the returns to be made by railroad corporations.

Chapter 424. An act to prevent incendiarism.

Chapter 428. An act to make further provisions for widows in certain cases.

Chapter 429. An .act to authorize cities and towns to appropriate money for certain purposes.

Chapter 437. An act concerning lunatic state paupers, and admission to the state pauper establishments.

Chapter 438. An act in addition to an act relating to joint stock companies.

Chapter 439. An act in addition to the acts for the relief of poor debtors.

Chapter 440. An act relating to actions at law.

Chapter 450. An act concerning the possession and use of billiards, bowls, and other like implements, for other

purposes than gaming.

Chapter 454. An act to authorize the business of loan and fund associations.

Chapter 32. Resolve authorizing the adjutant-general to enlarge the " manual of arms."

Chapter
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Chapter 151. An act relative to state paupers.

Chapter 152. An act concerning the duties and rights of jurors.

Chapter 153. An act to establish a police court in tlie city of Roxbury.
Chapter 157. An act relating to tlic limitation of actions.

Chapter 1(31. An act relating to volunteer fire engine companies.

Chapter 163. An act in furtherance of the discipline of academies.

Cliapter 108. An act for tlie prevention of counterfeiting.

Chapter 172. An act in addition to tlie acts relating to state almshouses and the support of paupers.

Chapter 177. An act concerning sales of real estate encumbered by mortgage or otherwise.

Chapter 180. An act to prevent delays and expense in criminal proceedings.

Chapter 185. An act relative to new trials in the supreme judicial court.

Chapter 188. An act regulating the sale of anthracite, bituminous or mineral coal.

Chapter 192. An act relating to the court of common iileas when held in and for the county of Bristol.

Chapter 191. An act relating to jurisdiction and proceedings in equity.

Chapter 197. An act for the better preservation of useful birds.

Chapter 213. An act to prevent the sale or disposition of collateral security.

Chapter 214. An act relating to the time of holding courts in the county of Worcester.

Chapter 215. An act concerning the mauufiicture and sale of spirituous and intoxicating liquors.

Chapter 222. An act relating to ordinances and by-laws of cities and towns.

Chapter 223. An act in relation to seals of corporations.

Chapter 224. An act establishing the pay of assessors and selectmen.

Chapter 226. An act in relation to proceedings in insolvency.

Chapter 231. An act concerning liens on ships and vessels.

Chapter 232. An act to regulate the sale of wheat, corn, and other grain, and meal.

Chapter 233. An act authorizing the sale of real estate held by married women, who are insane, in certain cases.

Chapter 236. An act concerning loan fund associations.

Chapter 239. An act concerning offences against public health.

Chapter 244. An act concerning the duties of school committees in signing school returns.

Chapter 245. An act in addition to an act to protect the Indian lands <"rom trespassers and intruders.

Chapter 247. An act concerning the assessment of damages for mortgaged land taken for railroads.

Chapter 249. An act concerning arrest in cases of tort.

Chapter 256. An act in amendment of" an act concerning public schools," passed March twenty-fifth, eighteen

hundred find forty-five.

Chapter 257. An act concerning burials and burying-grounds.

Chapter 265. An act concerning bail in criminal cases.

Chapter 270. An act in addition to " an act to establish a police court in the city of Lawrence."

Chapter 274. An act empowering the inhabitants of villages to establish watch districts within the same.

Chapter 275. An act to establish an additional district for the administration of the criminal law.

Chapter 276. An act in relation to persons committed to prison on warrants of distress.

Chapter 280. An act requiring guardians to render their accounts as provided for in the fifth section of the

seventy-ninth chapter of the Revised Statutes, as often as once in thr.ee years.

Chapter 283. An act concerning suits against executors and administrators.

Chapter 287. An act relating to by-laws of cities and towns.

Chapter 290. An act concerning manufacturing corporations.

Chapter 294. An act in relation to savings banks.

Chapter 302. An act concerning trustees of charitable funds given or bequeathed to cities and towns.

Chapter 304. An act to protect the property of married women.
Chapter 307. An act in addition to " an act concerning executors and administrators, guardians and trustees."

Chapter 309. An act in .addition to " an act concerning the attendance of children at school."

Chapter 311. An act regulating the fees of registers of deeds and other recording officers.

Chapter 312. An act to establish a police court in the town of Lee.

Chapter 314. An act in relation to conveyances and devises of estates for religious purposes.

Chapter 318. An act to amend an act to authorize towns to take land for school-houses.

Chapter 320. An act to change the place for holding certain jirobatc courts in the county of Plymouth.

Chapter .321. An act for the better establishment of the police court of Newburyport.

Chapter 323. An act concerning the study of anatomy.

Chapter 328. An act to establish the salary of the attorney of the commonwealth for the county of Suffolk.

Chapter 329. An act in further addition to the several acts concerning husband and wife.

Chapter 334. An act relating to the salaries of certain officers in the state prison.

Chapter 340. An act in relation to the .accounts of committees of the legislature.

Chapter 350. An act to prevent obstructions to highways .and town ways by railroads.

Chapter 35S. An act to prohibit the use of poisonous substances in the manufacture of spirituous and intoxicat-

ing liquors.

Chapter 361. An act relating to savings banks and institutions for savings.

Chapter 303. An act in addition to various acts in relation to insolvent debtors, and for the more equal distribu-

tion of their effects.

Chapter ZCA. An act relating to summoning in defendants in real and mixed actions.

Chapter 360. An act relating to the registration of births, marriages, and deaths, in the state almshouse.

Chapter 369. An act in addition to an act in relation to public health.

Chapter 374. An act relative to the specific performance of written contrncts.

Chapter 379. An act in addition to an act concerning the employment of children in manufacturing establish-

ments.
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Chapter 102. An act iu addition to " an act suppressin<^ horse racing," approved on the eighth day of April, in

tlie year eighteen hundred and forty-six.

Chapter 108. An act relating- to lunatics and idiots.

Chapter 113. An act concerning tlie observance of certain days.

Chapter IIG. An act concerning tlie registry of deeds in the town of Littleton.

Chapter 118. An act to provide for the election of a register of deeds for tlie county of Suffolk.

Chapter 121. An act to prevent the evasion of the laws for the suppression of lotteries.

Chapter 122. An act establishing a probate court in North Bridgewater, in the county of Plymouth, and changing
the time of holding the probate court at Middleborough, in said county.

Chapter 123. An act to punish frauds in officers of corporations, and other persons.

Chapter 125. An act relating to lists of jurors.

Chapter 130. An act in relation to appeals in criminal cases.

Chapter 135. An act in addition to an act entitled " an act for the removal of insane convicts from the state

prison."

Chapter 13G. An act in relation to ordering a stay or supersedeas of executions.

Chapter 142. An act relative to the house of correction and jail iu the county of Plymouth.
Chapter 150. An act relating to the support of certain inmates of the state reform school for boys and the state

industrial school lor girls.

Chapter 151. An act in relation to the salary of the physician and surgeon of the state prison.

Chapter 152. An act concerning the jurisdiction of justices of the peace.

Chapter 157. An act concerning the election of civil officers.

Chapter 158. An act in addition to an act to establish the city of Springfield.

Chapter 162. An act in relation to probate courts in the county of Worcester.
Chapter 164. An act in relation to the rights of cliildren under guardianship to attend the public schools.

Chapter 105. An act in addition to the acts relating to the annual reports of railroad corporations.

Chapter lO'J. An act authorizing the release of dower in behalf of married women who are insane.

Chapter 170. An act in relation to the court of common pleas in and for the county of Middlesex.
Chapter 171. An act concerning state jiaupers.

Chapter 172. An act concerning tlie police court of the city of Worcester.

Chapter 173. An act concerning the election of clerks of courts and otlier county officers.

Chapter 174. An act in addition to an act concerning mortgages of personal property.

Chapter 177. An act concerning the salary of the register of probate for the county of Dukes County.

Chapter 181. An act in addition to an act concerning agricultural societies which receive the bounty of the state.

Chapter 184. An act in addition to an act in relation to law library associations.

Chapter 185. An act in relation to sheriffs and their deputies.

Chapter 186. An act concerning idle and disorderly persons.

Chapter 202. An act to authorize the appointment of auditors, and defining their powers.

Chapter 208. An act in relation to certain proceedings in probate courts.

Chapter 209. An act relating to the record of attachments.

Chapter 214. Section two only of an act for the protection of the fisheries on the south side of the town Of Barn-

stable and district of Marshpee.

Chapter 216. An act concerning general fields.

Chapter 222. An act to punish fraud by the sale of adulterated milk.

Chapter 224. An act concerning the election of representatives in congress.

Chapter 232. An act in addition to an act relative to superintendents of schools.

Chapter 239. An art in relation to the assessment and collection of taxes.

Chapter 245. An act for the better protection of the public at railroad crossings.

Chapter 246. An act to secure uniformity of fees in tlie courts of this commonwealth.

Chapter 247. An act establishing boards of trustees for the state lunatic hospitals and in addition to the acts con-

cerning lunatic hospitals.

Chapter 249. An act in relation to the salary of the district-attorney of the middle district.

Chapter 252. An act concerning insurance companies.

Chapter 253. An <ict to authorize the governor to appoint commissioners of deeds in foreign countries.

Chapter 254. An act relating to the registry of deeds for the northern district of Middlesex.

Chapter 255. An act in relation to the returns of votes.

Chapter 250. An act concerning the planting of shade trees.

Chapter 257. An act in relation to insolvent debtors.

Chapter 202. An act in addition to an act to establish a police court in the town of Milford.

Chapter 264. An act limiting the time for the organization of corporations.

Chiipter 265. An act in addition to an act concerning probate courts in the county of Dukos County.

Chapter 200. An act changing the time of holding a term of the probate court in the county of Bristol.

Chapter 208. An act in addition to " an act concerning judges of probate."

Chapter 271. An act concerning the sale of onions in this commonwealth.

Chapter 277. An act to fix the salary of the district-attorney for the south-eastern district.

Chapter 278. An act to prevent waste.

Chapter 284. An act in addition to the several acts for the relief of insolvent debtors, and the more equal distri-

bution of their effects.

Chapter 292. An act concerning the indexing of deeds.

Chapter 294. An act relating to the board of commissioners on alien passengers and state paupers.

Chapter 298. An act to establish additional terms of the court of common pleas in the county of Worcester.

Chapter 307. An act to divide the commonwealth into districts for the choice of councillors.

Chapter 308. An act concerning the superior court of the county of Suffolk, and the court of common pleas.
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Chapter 221. An act exempting certain classes of vessels from compulsory pilotage.

Chapter 222. Au act conceruiug school-houses aud other pubhc buildiugs.

Chapter 224. An act authorizing passports.

Chapter 225. An act coaeerning drmus and sewers in the city of Boston.

Chapter 228. An act relating to divorce.

Chapter 229. An act to perpetuate the evidence of title to real property obtained under mortgage deeds contain-
ing a power of sale.

Chapter 231. Au act in relation to worthless bank bills.

Chapter 232. Au act relating to auctioneers.

Chapter 233. An act concerning the cruue of embezzlement.
Chapter 2.35. An act to exempt certain articles from attachment and execution.

Chapter 237. Au act in relation to common carriers.

Chapter 240. An act concerning the annual returns of railroads.

Chapter 243. An act to regulate the use of proxies in banks.

Chapter 247. An act to amend the sixty-sixth chapter of the acts of eighteen hundred and fifty-five relative to
the dissolution of attachments.

Chapter 248. An act relating to the inspectors of the hospital on Kainsford Island.

Chapter 240. An act in addition to an act to protect the proijerty of married women.
Chapter 255. An act in relation to the trial of libels for divorce.

Chapter 258. An act relating to imprisonment on execution.

Chapter 259. An act in addition to an act concerning insurance companies.
Chapter 200. An act to provide for the approval of bills of purchases for the state prison.

Chapter 2()1. An act relating to applications to the general court.

Chapter 264. An act concerning the police court of the town of MUford.
Chapter 205. An act concerning the police court in Lowell.

Chapter 206. An act concerning vacancies in school committees.
Chapter 207. An act respecting trials by the court.

Chapter 269. An act in addition to an act establishing the salaries of certain public officers.

Chapter 270. An act providing for the election of school committees.

Chapter 272. An act establishing the salary of the clerk of the courts for the county of Hampden.
Chapter 274. An act establishing the salaries of the judges and registers of courts of insolvency.

Chapter 270. An act in addition to an act relating to joiut stock companies and for other purposes.
Chapter 277. An act in addition to an act concerning the indexiug of deeds.

Chapter 280. An act relating to the siile of deadly poisons.

Cliapter 284. An act concerning the discipline of the state prison.

Chapter 287. An act in relation to the powers of county commissioners in laying out ways across railroads.

Chapter 289. An act in relation to fugitives from justice.

Chapter 290. An act to secure returns from keepers of jails and overseers of houses of correction.

Chapter 291. An act in addition to " an act to regulate the use of railroads."

Chapter 292. An act concerning the draining of low lands.

Chapter 293. An act concerning the purchase and sale of spirituous liquors by city and town agents.

Chapter 294. An act in addition to an act to establish a police court in the town of Adams.
Chapter 295. An act in relation to the returns of votes.

Chapter 298. An act to exempt from levy on execution the homestead of a householder.

Chapter 300. An act concerning cases arising under the forty-ninth chapter of the Revised Statutes concerning

the maintenance of bastard children.

Chapter 301. An act in relation to the taxation of horses.

Chapter 305. An act to enable parties in civil actions and proceedings to be witnesses therein.

Chapter 300. An act for the equalization of taxes.

Chapter 307. An act relating to elections.

Chapter 308. An act to apportion representatives to the several counties.

Chapter 309. An act to divide the commonwealth into forty districts for the choice of senators.

Chapter 310. An act to arrange the senatorial districts into eight districts for the choice of the council.

Chapter 311. An act concerning elections of representatives in the general court.

Chapter 19. Resolve for the payment of certain general expenses not otherwise provided for.

Chapter 49. Resolves in aid of the state library.

Chapter
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Chapter 32. An act concerning the records of courts of insolvency.

Chapter 33. An act in addition to an act entitled " an act relatiug to the descent and distribution of estates of

intestates."

Chapter 34. An act to amend the two hundred and sixth chapter of the acts of the year eighteen hundred and
fifty-one, to provide further remedy for creditors.

Chapter 40. An act relating to the trustee process.

Chapter 43. An act relating to the exemption of the property of widows and unmarried females from taxation.

Chapter 44. An act to amend the forty-seventh chapter of the acts of the year eighteen hundred and fifty-six

respecting naturalization.

Chapter 45. An act relating to police courts and justices of the peace.

Cliapter 46. An act in addition to " an act in relation to public reports and documents."

Chapter 47. An act in relation to alimony.

Chapter 48. An act concerning investments of savings banks and mutual insurance companies.

Chapter 49. An act in relation to returns by agents of foreign insurance companies.

Chapter 54. An act to amend the thirty-first section of the two hundred and eighty-fourth chapter of the acta

of the year eighteen hundred and fifty-six.

Chapter 55. An act to amend the four hundred and thirty-first chapter of the acts of eighteen hundred and fifty-

five relating to liens of mechanics and others.

Chapter 56. An act relating to dower.

Chapter 57. An act concerning the care of infant children of female convicts.

Chapter 61. An act to amend " an act in relation to tlie office of the secretary of the board of education."

Chapter 62. An act in addition to an act entitled " an act to exempt from levy on execution the homestead of a

householder."

Chapter 64. An act concerning the commitment of lunatics to hospitals.

Chapter 67. An act to prevent the use of blanks for counterfeiting bank bills, certificates, and notes.

Chapter 68. An act concerning the measurement of fruit and vegetables.

Chapter 69. An act to increase the amount of specie in the commonwealth.

Chapter 70. An act concerning notes payable on demand.

Chapter 71. An act to amend the act providing for trial by jury before justices of the peace in certain cases.

Chapter 72. An act relating to executors' bonds.

Chapter 73. An act relating to the sale of property of insolvent debtors.

Chapter 76. An act concerning proxies.

Chapter 77. An act concerning the discipline of jails and houses of correction.

Chapter 78. An act to establish the compensation of the lieutenant-governor, and the members of the executive
council.

Chapter 83. An act concerning the employment of children in manufacturing establishments.

Chapter 84. An act to establish a police court in the town of Taunton.

Chapter 85. An act to abolish the land oflice.

Chapter 93. An act to change the jurisdiction in matters of probate and insolvency.

Chapter 103. An act in addition to the several acts in relation to the police court of the city ofNew Bedford.

Chapter 104. An act concerning officers attending on the supreme judicial court in the county of Suffolk.

Chapter 106. An act to provide for the preservation of books, reports, and laws received by cities and towns from
the commonwealth.

Chapter 107. An act in addition to " an act concerning the duties of assessors."

Chapter 109. An act concerning the writ of certiorari.

Chapter 110. An act concerning the state industrial school for girls.

Chapter 111. An act to establish the salary of the district-attorney for the middle district.

Chapter 114. An act in addition to an act to punish frauds in officers of corporations.

Chapter 115. An act requiring certain additional bank returns.

Chapter 116. An act concerning the officers of the Protestant Episcopal church.

Chapter 117. An act concerning guardians and wards.

Chapter 118. An act to fix the salaries of the district-attorneys for the northern, eastern, and southern districts.

Chapter 119. An act concerning the preferred claims of operatives against insolvent debtors and corporations.

Chapter 120. An act in relation to the court of common pleas for the county of Worcester.
Chapter 121. An act concerning discharges in insolvency.

Chapter 122. An act in relation to special administrators.

Chapter 132. An act defining the salary of the superintendent of alien passengers.

Chapter 1.33. An act in relation to conveyances and devises of estates for religious purposes.

Chapter 135. An act relating to criminal jurisdiction in Boston harbor.

Chapter 1.36. An act to establish a police court in the town of Gloucester.

Chapter 137. An act concerning the partition of real estate.

Chapter 138. An act to provide for the better administration of the criminal law.

Chapter 141. An act concerning the assignees of insolvents.

Chapter 142. An act concerning fees in certain cases in insolvency.

Chapter 143. An act in relation to limited partnerships.

Chapter 144. An act to protect the rights of stockholders in corporations.

Chapter 145. An act in relation to school districts.

Chapter 150. An act to amend an act concerning insurance companies.

Chapter 151. An act relating to public diversions.

Chapter 152. An act in addition to an act concerning public amusements.
Chapter 154. An .act in relation to the crime of murder.

Chapter 155. An act to amend tlie two hundred and oig-Iity-ninth chapter of the acts of the year eighteen hundred
and fifty-two, concerning returns by justices of the peace.
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Chapter 156. An act to define the salary of the adjutant-g'eneral.

Chapter 158. An act to regulate certain matters of finance, (except sections two, four, five, six, seven, eight, nine,

and sixteen.)

Chapter 159. An act for the appointment of watchmen and fireman to the state house.

Chapter 161. An act in addition to an act relating to persons committed to the state lunatic hospitals, not havlug
a known settlement in this commonwealth.

Chapter 162. An act relating to the government of prisons.

Chapter 164. An act concerning the survey of lumber, ornamental wood, and ship timber.

Chapter 165. An act to amend the act to increase the amount of specie in the commonwealth.
Chapter 166. An act concerning the militia.

Chapter 168. An act in relation to the state almshouses.

Cliapter 170. An act in relation to delinquent agents of foreign insurance companies.

Chapter 172. An act concerning the purchase and sale of spirituous and intoxicating liquors for town agents.

Chapter 175. An act to amend " an act to protect the rights and liberties of the people of the commonwealth of

Massachusetts."

Chapter 177. An act for the better establishment of the board of insurance commissioner's.'

Chapter 2. Eesolve relating to the state library.

Chapter
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Chapter 160. An act relating- to proof in criminal cases.

Cliapter 161. An act relating- to the probate court in the county of Nantucket.

Chapter 102. Aa act relating to tlie removal of actions.

Chapter 1G.3. An act fixing the salaries of county commissioners.

Chapter 1(H. An act to establish the salary of the clerk in the oflSce of the adjutant and quartermaster-general of
the commonwealth.

Chapter 166. An act relating to the collection of money fraudulently -withheld by attorneys at law.

Cliapter 107. An act in addition to an act to establish a police court in the town of Chicopee.

Chapter 170. An act concerning the state reform school for boys.

Chapter 171. An act concerning collectors of taxes.

Chapter 172. An act in addition to the acts in relation to law library associations.

Chapter 174. An act regulating the manufacture and sale of bread.

Chapter 170. An act to establish the pay of the watchmen of the state house.

Chapter 177. An act concerning the public charitable and reformatory institutions of the commonwealth.

Chapter 178. An act relating to the salary of the register of probate and insolvency for the county of Dukes
County.

Chapter 183. An act relating to attachments of real estate.

Cliapter 185. An act concerning actions on judgments.

Chapter 188. An act in addition to the several acts concerning the attendance of children at school.

Chapter 189. An act in relation to dividends by savings banks.

Chapter 190. An act extending the jurisdiction of the justices' court of the county of Suffolk.

Chapter 193. An act relating to the titles of justices of the peace designated and commissioned to try criminal

cases.

Chapter 194. An act concerning the liability of assignees for costs in certain cases.

Chapter 190. An act establishing the superior court.

Cliapter 199. An act in relation to the carrying of dangerous weapons.

Chapter 200. An act relating to the attorney's fee in certain criminal prosecutions.

Chapter 201. An act relating to returns of police justices.

Chapter 203. An act relating to farmers' clubs.

Chapter 206. An act in addition to an act to punish fraud by the sale of adulterated milk, and to provide for seal-

ing measures used in the sale of milk.

Chapter 207. An act to abolish the office of crier of the courts.

Chapter 209. An act concerning the delivery of freight to connecting railroads.

Chapter 214. An act in addition to an act to establisn the state industrial school for girls.

Chapter 215. An act relative to coroners' and fire inquests.

Chapter 216. An act fixing the salaries of district-attorneys.

Chapter 218. An act to amend the sixty-ninth and the one hundred and sixty-fifth chapters of the acts of the year

eighteen hundred and fifty-eight.

Chapter 219. An act relating to billiard rooms and bowling alleys.

Chapter 221. An act in addition to an act to regulate certain matters of finance.

Chapter 223. An act in relation to conveyances of land or flats belonging to the common-wealth.

Chapter 224. An act to authorize the appointment of a surveyor-general of lumber, and the establishment of a

lumber district.

Chapter 225. An act concerning dogs.

Chapter 226. An act relating to military accounts.

Chapter 227. An act concerning taxation and returns of corporations to assessors.

Chapter 228. An act concerning applications for juries to assess damages.

Chapter 229. An act relating to boarding-house keepers.

Chapter 230. An act concerning the competency of witnesses.

Chapter 231. An act to limit the contracting of county debts.

Chapter 232. An act relating to agricultural societies.

Chapter 233. An act concerning returns by officers of precepts in criminal cases.

Chapter 234. An act to prevent the infringement of trade marks.

Chapter 235. An act in addition to an act to protect mariners and ship-o-wners from imposition.

Chapter 236. An act relating to police courts.

Chapter 237. An act to regulate proceedings in equity.

Chapter 238. An act relating to schools, school committees, and school retoma.

Chapter 239. An act relating to the bastardy process.

Chapter 240. An act relating to officers in the state prison.

Chapter 241. An act relating to blank writs.

Chapter 245. An act in addition to an act to authorize the business of loan and fund associations.

Chapter 246. An act concerning mortgages of personal property.

Chapter 247. An act to define the right to take kelp and other sea-weed between high and low water mark.

Chapter 248. An act concerning persons sentenced to the state prison.

Chapter 249. An act in relation to the control and management ofjails and houses of correction.

Chapter 250. An act in addition to an act entitled '= an act to regulate the measurement of charcoal," passed May
fourth, eighteen hundred and fifty-three.

Chapter 252. An act to abolish the school district system.

Chapter 253. An act relating to county treasurers.

Chapter 254. An act in relation to insane convicts in the state prison.

Chapter 255. An act concerning state paupers.

Chapter 257. An act relating to the compensation and duties of sheriffs.
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Chapter 258.
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A GLOSSARY
OF SUCH WORDS AND PHUASES CONTAINED IN THESE STATUTES AS BELONG

TO FOREIGN LANGUAGES, AND THE MORE OBSCURE OF SUCH
OTHERS AS ARE MERELY TECHNICAL.*

PREPAKED BY VIRTUE OF CHAPTER 138 OF THE KESOLVES OF 1859.

A.

ABATEMENT, plea of, is when for any default the

defendant prays that the writ or plaint do abate ; that

is, cease against him for that time. Bouvier.

AD DAMNUM, {to the damage.) The declaration of

the plaintiff's case in all personal and mixed actions

concludes with the words " to the damage of the plain-

tiff, as he says, the sum of ; " and this is called the

"ad damnum.'"

ALIAS, {another.) When prefixed to writ or execu-

tion, it means the second ; as, alias execution, alias

writ of capias, the second execution, the second writ

of capias.

ALIEN. A subject of another government. An un-

naturalized foreigner.

ALIENATION, an act by which the property and

possession of real estate is transferred from one per-

son to another, which may be done by deed, devise,

or by matter of record.

ALIMONTT, the allowance which is made by order

of court to a woman for her support out of her hus-

band's estate, upon being separated from him by

divorce, or pending a suit for divorce.

ANSWER is in this state used technically to mean
the statement of the matter intended to be relied upon

by the defendant in avoidance of the plaintiff's action,

and takes the place of special pleas in bar, and the

general issue, except in real and mixed actions and
actions before justices of the peace and police courts.

(See p. 656.)

In equity cases defences may be made by answer.

(See p. 559.)

ASSUMPSIT, action of, a form of action for the re-

covery of damages for the non-performance of a con-

tract not under seal, nor of record. This action is

abolished in this state, and the cases to which it

applied may now be brought by action of contract.

(See p. 653.)

ATTAINDER, the stain, forfeiture, and corruption of

blood which followed upon being condemned for cer-

tain crimes. The consequences of attainder were, 1st,

forfeiture of all the felon's estate, real and personal;

2d, the corruption of his blood by which his posterity

were prevented from inheriting property from him,

or through him for any remote ancestor.

Bill of Attainder, a bill brought into parliament

for attainting persons condemned for high treason.

By the constitution of the United States, art. 1,

sect. 10, states are prohibited from passing any bill of

attainder ; and by art. 3, sect. 3, congress has " power
to declare the punishment of treason, but no attainder

of treason shall work corruption of blood or for-

feiture except during the life of the person attainted."

AUDITA QUERELA, a writ applicable to the case

of a defendant against whom a judgment has been re-

covered, and who is therefore in danger of execution, or

perhaps actually in execution, grounded on some mat-
ter of discharge which happened after the judgment,
and not upon any matter which might have been

pleaded as a defence to the action. Bouvier.

AVOIRDUPOIS, a weight ofwhich a pound contains

sixteen ounces ; its proportion to a pound Troy being
as seventeen to fourteen. It is the weight of larger

and coarser commodities. Webster.

B.

BONA FIDE. In good faith.

BONUS, a premium.

BOTTOMRY, a contract in the nature of a mortgage
of a ship, on which the owner borrows money to ena-

ble him to fit out the ship, or to purchase a cargo for a

* In the preparation of this gloBsary, the editors have endeavored to give the ordinary meaning of the words and phrases

as they are used in this volume, in concise language, and with snch illustrations and citations as may be useful to the

general reader. Many of them have also other significations when used in different connections ; and the general definitions

to most of them, probably, are subject to limitations and modifications which cannot well be given in a glossary, but may
be found in dictionaries, and in treatises on the various subjects.
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voyage proposed, and he pledges the keel or bottom of

the ship as a security for the repayment ; and it is stip-

ulated that if the ship should be lost in the course of

the voyage by any of the perils enumerated in the con-

tract, the lender also loses his money ; but if the ship

should arrive in safety, then he shall receive back his

principal and also the interest agreed upon, which is

generally called marine interest, however this may
exceed the legal rate of interest. Not only the ship

and tackle, if they arrive safe, but also the person of

the borrower, is liable for the money lent and the

marine interest, Bouvier.

c.

CAPIAS, (fake you, or that you take.) A writ or pro-

cess commanding the officer to take the body of a per-

son is called a "capias," or a " writ of capias." A writ

directing the officer to " attach the goods and estate of

the defendant, and for want thereof to take his body,"

is called, a" writ of capias and attachment."

CAPITAL CRIME, a crime punishable with death.

CERTIOBARI, the name of a writ issued by the su-

preme court to certain courts of inferior jurisdiction,

commanding them to certify iind return to the supreme

court their records in a particular case, in order that

any errors or irregularities which appear in the pro-

ceedini,'-s may be corrected. It is the proper process

by which to bring before the supreme court for inves-

tigation the doiugs of county conimissionors. It lies

for the purpose of correcting errors in proceedings

which are not according to the course of the common
law. (See p. 743.)

It does not lie to the probate court. (8 Cush. 529.)

CIVIL LAW", the municipal code of laws of the

Romans. Degrees of kindred are by statute, in this

state, to be computed according to the rules of the civil

law. (See p. 474.)

Such computation is from one of the persons whose
relationship is sought, up to the common ancestor, and

then from the common ancestor, down to the other of

such persons.

COCCTJLUS INDICUS, {Indian herry.) A poison-

ous fruit, sometimes used in the adulteration of

liquors.

COMMON" LA"W, in England, the unwritten law,

founded on custom and deriving its force and author-

ity from the universal consent and immemorial prac-

tice of the people.

In Massachusetts, " Our ancestors, when they came

into this new world, claimed the common law as their

birthright, and brought it with them, except such

parts as were judged inapplicable to their new state

and condition."

" So much of the common law of England as our

ancestors brought with them, and of the statutes then

in force, altering or amending it ; such of the more
recent statutes as have been since [before the revolu-

tion] adopted in practice ; and the ancient usages afore-

said, may be considered as forming the body of the

common law of Massachusetts." (8 Pick. 316, 317.)

(See also 2 Met. 123. 16 Pick. 182.)

CONTINGENT REMAINDER, the remainder

of an estate in lands limited to take effect on an event

or condition which may never happen or be performed,

or which may not happen or be performed till after

the determination of the preceding particular estate

;

in which case such remaiuder never can take effect.

CONUSOR. As used in the statutes of Massachusetts,
conwsor means the party entering into a recognizance
for debt, and conusee the party to whom the debt is

payable in such recognizance. (See p. 771.)

CORRUPTION OP BLOOD. See Attainder.

COPARCENARY. COPARCENERS. In Eng-
land, an estate in coparcenary arose where a person
seised of lands and tenements in fee-simple or iu tail

died, leaving only daughters, sisters, aunts, or other
female heirs ; in which case the estate descended to all

such daughters, sisters, &c., jointly. By custom, in

certain cases, an estate descended to all the male heirs,

who became coparceners.

In this state, lands descend to all the children equally,

and there is no substantial difference between copar-

ceners and tenants in common. Greenleaf's Cruise.

COUNT, derived from the French conte, a narrative.

Tlie statement of each cause of action included in the

plaintiff's suit. The declaration which includes the

statement of the plaintifTs whole case may include one

or more counts for the same or different causes of

action.

COURT OP RECORD, technically, a court hav-

ing common law jurisdiction, with a clerk or other

officer required by law to keep a record of its pro-

ceedings. Such are the supreme judicial and superior

courts.

Police courts, having clerks, are courts of record.

(8 Met. 168.)

Courts of insolvency are so named by statute. (See

p. 581.)

Probate courts are not courts of record. (14 Mass.

227.)

COVERTURE, the state or condition of a married

woman.

CROZED. Crozing is the making of that place in

casks into which the head is fitted, being done with

a cooper's instrument called a " croze."

CURTESY, "When a married woman is, during cov-

erture, seised of real estate, her husband is entitled to

hold the same after her death, for his life, if, during their

marriage, they had issue born alive. This is called an
" estate by the curtesy." The rights given to married

women to hold property to their sole and separate use

do not take away the husband's estate by the,curtesy.

(See pp. 471, 538, 539.)

CURTILAGE, the open space situated within a com-

mon enclosure of a dwelling-house and the buildings

connected therewith. (See 10 Cush. 480.)

r>.

DE BONIS NON, {of the goods not.) When upon

the death, resignation, or removal of an executor or

administrator before the estate is fully settled, another

person is appointed to administer the estate not al-

ready administered, he is called " administrator do

bonis non," or if there is a will, " administrator de

bonis non with the will annexed."

DEBT, action of. A form of action for the recovery

of money due upon certain liabilities of record, under

seal or on penalties ; also for moneys due on contracts

" whenever the demand for a sum is certain, or is ca-

pable of being reduced to a certainty." It is now abol-

ished in this state. The cases to which it applied may
be brought by action of contract or tort. (See p. 653.)



GLOSSARY. 911

DEFEASANCE. A collateral deed, made at the

same time with a conveyance, containing' conditions

upon the performance of which the estate may be de-

feated.

The terms of the condition of a mortgage, if made
by a separate instrument at the same time with the

deed, would be a defeasance, and the two instruments

constitute a mortgage. (See p. 716.)

To be valid against third parties, the defeasance

must, in this state, be recorded in the registry of
deeds. (See p. lOr.)

DEMUKBEB, (to imit or stay.) When the declara-

tion, plea, or replication, &c., appears on the face of it,

and without reference to extrinsic matter to be defec-

tive either in substance or form, the opposite party

may in general demur, which has been defined to be a

deel iration that the party demurring will ' go no
further,' because the other has not shown sufficient

matter against him." Chitty.

" It confesses the facts to be true, as stated by the

opposite party, but denies that, by the law arising

upon these facts, any injury is done to the plaintiff, or

that the defendant has made out a legitimate excuse."

Blackstone.

For particular cases, in which by statute parties

may raise issues in law by demurrer, see p. 655.

DISCLAIMER, {to abandon, to renounce.) A plea in

a real action, by which the defendant declares that lie

has notliing and claims nothing in the demanded prem-
ises, and wholly disavows and disclaims to have any
thing therein.

" It resembles a plea of tender of the whole sum de-

manded in an action of debt or assumpsit, in vvlii(!li

case tlie defendant admits the plaintiff's right to tlie

thing in controversy, but shows that he had no right

of action for it." (13 Mass. 442.)

DISCO]NrTIN"UAWCE, respecting real estate.

An ahenation made or suffered by the tenant in tail, or

other tenant seised in right of another, by which the

issue in tail, or heir, or successor, or those in rever-

sion or remainder, are driven to their action and can-

not enter. It is used to distinguish those cases where
a party, whose freehold is ousted, can restore it only

by action, from those in which he may restore it by
entry. Bouvier.

By statute, in this state, a discontinuance does not
take away or defeat any right of entry, or of action for

recovery of real estate. (See p. 092.)

DISSEISIN. See Seisin.

DISTRAIN", DISTRESS. A distress is the taking
of personal property, without process of law, from
the possession of a wrong doer, as a pledge to a party
injured for redress of the injury, or the performance
of some duty, or for the satisfaction of some claim.

Collectors may distrain for payment of taxes. (See

pp. 81, 82.)

Field drivers and others may distrain cattle going
at large or doing damage. (See p. 185.)

DURESS. " An actual or threatened violence of a
man's person contrary to law, to compel him to enter
into a contract, or to discharge one." Bouvier.

ESCHEAT. The falling orpassingofreal estate to the
government in the nature of reversion, by reason of
there being no person legally entitled to hold the
same.

In this state only two causes of escheat have ever
been recognized— one when an alien purchased land,

and could not hold against the government ; and the
other, when a person died without heirs, seised of
land wliich he had not devised by will. (9 Mass. 308.)

The first of these is abolished by statute. (See p. 473.)

The second is still the law. (See p. 474.)

EX OFFICIO. By virtue of office.

EX PARTE, (of the one part.) Any thing done when
only one party is present is said to be done ex parte.

EX POST FACTO. Something done after, and in

relation to, a former act. After the deed is done, Re-
trospective. Worcester.

An ex post facto law is, technically, one which ren-

ders an act punishable in a manner in which it was
not punishable when it was committed. Fletcher v.

Beck, Cranch, 87.

By article 1, section 10, of the constitution of the

United States, the states are prohibited from passing
such a law. (See p. 5.)

It applies to laws respcctiuc: ci-iues only. (9 Mass.
363.)

EXECUTORY DEVISE. An executory devise of
lands is such a disposition of them by vrill, that

thereby no estate vests at the death of the devisor,

but only on some future contingency. It differs from
a remainder in three very material points : First, that

it needs no particular estate to support it. Second,
that by it a fee-simple or other less estate may be lim-

ited after a fee-simple. Third, that by this means a

remaiuder may be limited of a chattel interest, after a

particular estate for life created in the same. Black-

stone.

It is a limitation by will of a future contingent in-

terest in lands, contrary to the rules of limitation of

contingent estates in conveyances at law. Bouvier.

E.

EASEMENT. A liberty, privilege, or advantage in
land without profit, distinct from ownership of the
soil ; such as a right of way over the land of another,
or in a public highway, &c.

F.

FEE, inheritance; FEE-SIMPLE, a simple inher-

itance. An estate in fee, or fee-simple, is an estate in

lauds held to a person, to him and his heirs forever,

generally, absolutely, and simply, without mention-

ing what heirs.

FEE-TAIL. An estate in tail, or in fee-tail, is an estate

in lands descendible to some particular heirs only of

the person to whom it is granted, and not to his heirs

general. Blackstone. Cruise.

FELONY. By statute in this state, any crime pun-

ish.ible by death or imprisonment in the state prison,

and no other, is a felony. (See p. 825.)

FEME COVERT. A married woman.

FORMEDON, writ of. Upon an alienation of the

tenant in tail, by which the estate in tail was cUscon-

tinued, and the remainder or reversion is, by the fail-

ure of the particular estate, displaced and turned into

a mere right, tlie remedy was by action of formedon,

because the writ comprehends the form of the gift.

Bouvier.

This writ is aboUshed in tliis state. (See p. 696.)

FREEHOLD. A freehold estate is an interest in

lands held in fee, for life, or for some other uncertain

period. An estate for years, however long the time,
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is not, by common law, a freehold, because its duration

is certain.

But by statute, in this state, whoever holds lands

under a lease for one hundred years or more, so long-

as fifty years thereof remain unexpired, is regarded

as a Ireeholder. (See p. 471.)

a.

GENEBAL ISSUE. A form of plea by a defendant

making a general denial of the whole of the allegations

in the declaration, indictment, or complaint against

him.

This plea is aboUshed in this state in all civil actions,

except real and mixed actions and actions before

justices of the peace and police courts, and an answer
substituted. (See p. 656.)

H.

HABEAS COBPUS, (have the body.) The writ of

habeas corpus is a writ issued by a judge, magistrate,

or court, commanding that some person held in cus-

tody or under restraint shall be brought before the

same or some other judge, magistrate, or court at a

certain time or place for the purpose of inquiry into

the legality of the restraint, or of having the person in

court, for trial as a party, or as a witness, or for some
other cause making his personal attendance necessary.

HEBEDITAMENTS. An inheritance or an estate

which descends to one by succession.

Incorporeal Hereditament is such a right issu-

ing out of, or concerning, or annexed to, or exercisable

within a thing corporate or tangible, such as an annu-

ity charged on lands, and granted to a person and his

heirs.

HYPOTHECATION", a certain kind of pledge of

personal property without delivery to the pledgee,

originally peculiar to the civil law.

In the common law, cases of hypothecation, in the

strict sense of the civil law, that is, of a pledge of a

chattel, without possession by the pledgee, are scarcely

to be found. Cases of bottomry bonds, and claims for

seamen's wages against ships, are the nearest approach

to it ; but these are liens and privileges rather than

hypothecation. Story.

In pleading, it is the close or result of the pleadings,
by wbich the single material point depending in the
suit is presented for determination.

ITTMTJENDO. An averment which explains the mean-

ing, or points out the application of some words or

matters expressed, commonly used in actions of slan-

der, but now, by statute, not necessary. (See p. 666.)

INSIMUL COMPUTASSEWT, (they had ac-

counted together.) The technical name of a count in

the plaintiff's declaration for a balance foimd due him
by the parties on accounting together. (See p. 664.)

rNTBBLOCTJTOBY. Intermediate. An interlocu-

tory judgment, decree, or order, is one entered be-

tween the commencement and tbe end of a suit, decid-

ing some particular point, without making a final

decision of the matter in issue.

ISSUE. In relation to kindred, it means all persons

who have descended from a common ancestor.

JOINT TENANTS, ESTATES IN" JOINT
TENANCY. Applied to real estate. The pecuUar
incident of an estate in joint tenancy, distinguishing
it from an estate in common, is the right of survivor-

ship, by which, upon the death of any joint tenant, the
entire estate goes to the survivors or survivor, and
the last survivor holds it to himself and his heirs. It

is a life estate to aU but the last survivor.

LE"VY. A seizure. Commonly used in the statutes

to express the taking of property on executions to

satisfy judgments, or on warrants for the collection

of taxes.

IjIEN. In its most extensive signification, it includes

every case in which real or personal property is

charged with or held for the payment of iiny debt or

duty. In a more limited sense, it is the right of de-

taining the property of another until some claim is

satisfied. Bouvier.

M.
MAN"DAMUS, (we command.) A mandamus is a
writ issuing in the name of the commonwealth, from
the supreme judicial court, and is directed to some
inferior court, or to some person or corporation exer-

cising a public authority, commanding them to do
some particular thing specified in the writ, which it

belongs to their ofiice or their duty to perform. And
generally in all cases of omissions or mistakes wliere

there is no other adequate specific remedy, resort may
be had to this writ.

MAYHEM is the unlawfully and violently depriving

another of the use of such of his members as may ren-

der him the less able in fighting either to defend him-
self or to annoy his adversary. And therefore, the cut^

ting off, or disabling, or weakening a man's hand or

finger, or striking out his eye or fore tooth, are held to

be mayhems. But the cutting off his ear, or nose, or

the like, are not held to be mayhems at common law,

because they do not weaken but only disfigure him.

Blackstqne. Bouvier. (For the punishment of this

offence, see p. 792.)

MESNE PBOCESS. Intermediate process, which
issues pending the suit upon some collateral interloc-

utory order, as to summon juries, witnesses, and the

like. Bldckstone.

It includes any process between original and final

process ; that is, between the original writ and the

execution. Bouvier.

With us, mesne process in common speech, seems to

denote the original writ, or first process, by virtue of

which the proper officer attaches property, arrests

the body, or makes service on the defendant.

MESNE PBOPITS. The value of the premises

during the time that the owner lias been wrongfully

kept out of the possession of his estate.
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MESSUAGE. DwelUng-hoTiBe. A ^ant or devise of

a messuage will pass a house and the buildings belong-

ing to it, its curtilage, garden, and orchard, and the

close on which the house is built. Bouvier.

MINOK. In England and the United States, a person,

whether male or female, who has not attained the age

of twenty-one years. Minors are also in law called

infants.

MISPRISION OP TREASON is the bare knowl-

edge and concealment of treason by being merely pas-

sive, and without any degree of assent thereto. Any
assent makes the person a principal traitor.

MITTIMUS, {we send.) It is the name of a precept

in writing, under the hand and seal of a justice of the

peace, or, if issued by a court, under the seal of the

court and signed by the clerk, directed to the jailer,

commanding him to receive and safely keep the person

named therein until he shall be delivered by due course

of law.

N.

MISI, {unless.) This word is used in legal proceedings

to indicate that any order, &c., shall take effect at a

given time, unless before that time the order, &c., is

modified, or something else is done to prevent its tak-

ing effect.

Nisi prius, {unless before.) Nisi prius, applied to

terms of court, denotes those terms at which jury

trials are heard.

Cases in court are sometimes said to be continued

nisi, which means that they are continued for a spe-

cial purpose, and that they will be entered on the

docket of the next term, unless they are before that

time otherwise disposed of.

NOIi. PROSSED, NOLIjE PROSEQUI, (is not

desirous of prosecuting further.) Nol. prossed, ap-

plied to indictments and criminal prosecutions, indi-

cates that the prosecuting officer has discontinued

them.

NOLO CONTENDERE, {Ido not wish to contend.)

The name of a plea by a defendant to an indictment or

criminal complaint, the legal effect of which is to

admit the truth of the charges in the indictment or

complaint, and upon which the defendant may be sen-

tenced.

NON COMPOS. Not of sound mind, memory, or

understanding. This is a generic term, and includes

all the species of madness, whether arising from
idiocy, sickness, lunacy, or drunkenness. Bouvier.

In this state, by statute, a person non compos is in-

cluded in the words " insane person " and " lunatic."

(See p. 51.)

NON TENURE. A plea in a real action, by which
the defendant asserts that he does not hold either the

whole land, or some part of the land mentioned in the

plaintiff's declaration. (See Disclaimer.)

NUNCUPATIVE "WXLL. A will made verbally.

A nuncupative will or testament is a verbal declara-

tion by a testator of his will before a competent num-
ber of legal witnesses. Bouvier.

In this state, by statute, a " soldier in actual mili-

tary service, or a mariner at sea, may dispose of his

wages and other personal estate by a nuncupative
iviU." (See p. 477.)

77 115

O.

OLEOMETER. An inBtnunent fbr testing the qual-

ity or purity of oil,

OUSTER, OUSTED. An ouster is the actual turn-

ing out, or keeping excluded, the party entitled to

possession of any real property corporeal. Any con-

tinuing act of exclusion from the enjoyment consti-

tutes an ouster.

Ousted indicates the condition of the party so kept

excluded.

OYER, {to hear ; the hearing.) It is a term used in

pleading, and denotes that the person making the plea

asks that he may hear the bond, or deed, or instru'

ment, read, which is declared on.

PETIT TREASON, {little treason.) This offence

was formerly the kiUlng of a master by his servant

;

of a husband by his wife ; of his superior by an eccle-

siastical person, either secular or regular. It was
called petit (little) treason because of the civil or

ecclesiastical connections between the person killed

and the one taking his Ufe. In this state, there is no

distinction between petit treason and murder. (See

p. 791.)

PLEA. A term in pleading denoting the defendant's

answer by matter of fact to the plaintiff's declaration.

The word is sometimes erroneously used to denote

the argument or address of counsel, either to the jury

or the court.

POSTHUMOUS, {after the death of.) A posthumous

cliild is one born after the death of its parent. Posthu-

mous children by our statutes are considered as living

at the death of their parents, for the purpose of inher-

itance of property. (See p. 475.)

PRIMA FACIE, {on the first view or appearance

;

at first sight.) Prima facie evidence of a fact, is that

which in law is sufficient to establish the fact, unless

rebutted.

" Prima facie evidence is competent evidence

tending to prove a proposition of fact, and if it is not

rebutted or controlled by other evidence, will stand

as sufficient proof of such proposition of fact." (1 Gray

500.)

PROCHEIN AMI, {next friend.) Where one as a

minor, cannot sue in his own name, he may sue in the

name of some person competent to sue, who is called

his prockein ami, and he Is then said to bring the suit

by his prochein ami, or next friend.

PROFERT, {produces,) PROFERT IN CURIA,
{prodw:es in court.) Where a plaintiff declares on a

deed, or a defendant pleads a deed and makes title

under it, he does it with a.profert, ov profert in curia,

by declaring that he " brings here into 30urt the said

writing obligatory."

PRO RATA. Proportional.

PRO TEMPORE, PRO TEM. For the time

PROVOST MARSHAL. An officer of the army,
whose duties are to take steps for the prosecution of
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crimes and offences against military discipline, to seize

and secure deserters, to punisli marauders, &c., to take

charge of prisoners, and superintend the execution of

punishments.

Q.

QUA^ANTTHTE. The space of time (forty days,

more or less) during which a ship or vessel, com-

ing from a port or place infected, or supposed to be

infected with a contagious or epidemic disease, is de-

tained, after her arrival, within certain designated lim-

its, generally called the quarantine ground, and during

which time her crew and passengers are required to

remain on board, without intercourse with those on
shore.

The word quarantine, by the law of England, indi-

cated the space of forty days, during which the widow
of a landed man had a right to remain in her hus-

band's principal mansion immediately after his death.

The right of the widow was also called her quaran-
tine,

QUAHE CLAtrSUM. This is an abbreviation for

quare clausum /regit, " wherefore he broke the close."

It is generally used in connection with actions of tort

or trespass ; as, " trespass quare clausum." In such

connection, it means an action to recover damages for

breaking and entering the close (or premises) of the

plain titr.

QUASHED, QUASH, (overthrown, annulled, made
void.) Where proceedings in courts, whether civil or

criminal, are clearly irregular and void, the court will

quash them ; that is, declare them void.

QUORUM signifies the number of persons belonging

to a legislative assembly, or corporation, or a society,

or other body, required to transact business.

The word is also used to designate a class of jus-

tices of the peace, as justices of the peace and of the

quorum, to which class of justices Of the peace some
special duties are assigned, and without whose pres-

ence, or the presence of one of them, such duties can-

not be transacted.

The duties imposed by statute, in this state, upon
justices of the peace and of the quorum, are the dis-

charge of poor debtors arrested on mesne process or

execution, and the approval of bail bonds.

QUO WABH.ANTO, (by what authority or war-
rant.) A writ issued from the supreme judicial court,

in the name of the commonwealth, against any person

or corporation that usurps a franchise or office, com-
manding the sheriff of the county to summon the de-

fendant to appear before the court from which the writ

issued to show by what authority (qtio warranto) he
claims the franchise, or office mentioned in the writ.

R.

RECOGKTZANCE. An obligation ofrecord, entered

into before a court, or ofBcer duly authorized for that

purpose, with a condition to do some act required by
law which is therein specified, or pay the sum of
money therein mentioned. In criminal cases, the con-

dition is, that the defendant shall appear before the
proper court to answer there to the charges against

him, and meanwhile to keep the peace, and be of good

behavior. Witnesses are required to recognize to

testify.

In civil cases, recognizances are entered into by bail,

conditioned that they will pay, upon certain contin-

gencies, the debt, interest, and costs recovered by the

plaintiff. There are also recognizances under the au-

thority of statutes. (See pp. 770, 772.)

REMAINDER. An estate in remainder is an estate

limited to take effect and be enjoyed after another

estate is determined. As if a man seised in fee simple

granteth lands to A for twenty years, and after the

determination of the said term, then to B and his

heirs forever ; here A' is tenant for years, and B has
the remainder in fee. Blackstone.

Contingent or executory remainders are

where the estate in remainder is limited to take effect

either to a dubious and uncertain person, or upon a

dubious and uncertiiin event ; so that the particular

estate may chance to be determined, and the remain-

der never take effect. Blackstone.

Vested remainders are where the estate is inva-

riably fixed, to remain to a determinate person after

the particular estate is spent. Blackstone.

REPLEVIN. An action of replevin lies for the re-

covery specifically (in specie) of any personal chattel

which has been wrongfully taken and detained from
the owner's possession, together with damages for the

detention.

REPLICATION". A term of pleading. It is the

reply which the plaintiff makes to the defendant's

plea or answer.

REPRISAL, writ of. (See Withernam.)

RES JUDICATA, (a matter adjudged.) A question

settled by judicial decision.

RESPONDENTIA. A loan of money on maritime
interest, on goods laden on board of a ship, which in

the course of the voyage must from their nature be

sold or exchanged, upon this condition, that if the

goods should be lost in the course of the voyage, by
any of the perils enumerated in the contract, the lender

shall lose his money ; if not, that the borrower shall

pay him the sum borrowed, with the interest agreed

upon. The contract is called respondentia, because

the money is lent on the personal responsibility of the

borrower. Bouvier. (See Bottomry.*

REVERSION. An estate in reversion is the resi-

due of an estate left in the grantor, to commence in

possession after the determination of some particular

estate granted out by him. Blackstone.

s.

SCIRE FACIAS, (that yoti make known or show
cause.) The name of a judicial writ, founded upon
some record and requiring the defendant to show cause

why the plaintiff should not have the advantage of

such record.

SEISIN. The possession of an estate of freehold.

In the absence of other evidence, a deed of land duly

acknowledged and recorded, raises a presumption that

the grantor had sufficient seisin to enable him to con-

vey, and also vests the legal seisin in the grantee.

(15 Pick. 185.)

Disseisin is an ouster of the rightful owner from

the seisin or estate in the land and the commencement
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of a new estate in the wrong' doer. Notorious and ex-

clusive adverse possession witliout riglit, constitutes

a disseisin. (5 Met. 33.)

Disseised, unlawfully ousted, or expelled from,

and kept out of the possession of, an estate of freehold.

SEVERAL TENANCY. A tenant in severalty is

he who holds lands and tenements in his own right

only, without any other person being joined or con-

nected with him in point of interest during his estate

therein. Blackstone.

SOLE CORPOHATION. A sole corporation con-

sists of ouly one person, to whom and his successors

belongs that legal perpetuity, the eiyoyment of which
is denied to all natural persons.

SOLE TENANCY. A sole tenant is one who holds

lauds in his own right, without being joined with any

other. Bouvier.

SUBORNATION OF PERJURY. Procuring

another person to commit perjury, (p. 812.)

" To constitute subornation of perjury, the party

charged must have procured the commission of the

peijury, by inciting, instigating, or persuading the

guilty party to commit the crime." (5 Met. 245.)

SUBPCENA, {under penalty ; at your peril.) It is a

summons issued by a court or magistrate to compel

a witness to attend before a court or magistrate, or

some person or persons named in the process at the

time and place therein mentioned, to testify what he

may know relating to the cause or matter described

therein. It usually concludes with words similar to

these : " Hereof fail not, at your peril."

Subpcena duces tecum, (.at your peril bring with

you.) This is a process issued by a court for compel-

ling the attendance of a witness, with a direction re-

quiring the witness to " bring with him " and produce

to the court the books, papers, &c., named in the pro-

cess, that are in his possession, or under his control,

tending to elucidate the matter in issue.

Subpoena, in equity practice. A mandatory writ

or process from the court, directed to and requiring

the person or persons, or corporation, &c., named
therein, to appear at the time and place mentioned

therein, and answer the matters charged against it,

him, or them.

SUMMONS. The name of a writ commanding the

sheriff, or other authorized officer, to notify a party to

appear in court to answer a complaint made against

him and in the said writ specified, on a day therein

mentioned. Bouvier.

SUPERSEDEAS, {that you stay or supersede.) The
name of a writ containing a command to stay the pro-

ceedings at law. Bouvier.

T.

TAIL, ESTATE. (See Fek Tail.)

Tenant in tail. The bolder of an estate tail is

called a tenant in tail.

TALESMAN. A person returned by order of the
court from among the bystanders, or from the county
at large, to serve as a juror in order to complete the

panel. In this state, not more than five talesmen can

be returned for one jury, as the statutes provide that

there must be on the jury " not less than seven of the

jurors who were originally drawn and Bommoned."
(See p. 682.)

TERMINI. Limits, boundaries.

TORT. A legal injury, a wrong. In this state, actions

of tort include actions of trespass, trespass on the

case, trover, and actions for penalties. (See p. 653.)

TRESPASS. An unlawful act committed with force

directly applied to the person or property.

Trespass on the case. The name of an action in-

stituted for the recovery of damages caused by an in-

jury unaccompanied with force, or where the damages
sustained are only consequential. Bouvier.

TROVER, (to find.) The name of an action brought

to recover the value of personal chattels wrongfully

converted by another to his own use. Bouvier.

TROY "WEIGHT. A scale of weight used for

weighing gold, silver, diamonds, &c. The pound
contains twelve ounces, or five thousand seven hun-

dred and sixty grains.

V.

VENIRE, VENIRE FACIAS, (to come, that you
cause to come.) The name of a writ issued by the clerk

of the court, directed to the sheriff, commanding him
to cause to come before the court on a specified day,

from certain towns of the county named in the writ,

a certain number of persons qualified to serve as

jurors.

VENUE OP ACTIONS. The venue is the county

from which the jury are to come who are to try the

issue. Bouvier.

As used in the statutes, it means the county whore
the action is to be brought. (See pp. 620, 621.)

w.

VSTASTE. A spoil, or destruction In houses, gardens,

trees, or other corporeal hereditaments, to the disher-

ison of htm that hath the remainder or reversion in fee

simple or fee tail. Blackstone.

WITHERNAM. The name of a writ used in con-

nection with the action of replevin.

In this state, when, in an action of replevin to deter-

mine the legality of the distraint or impounding of

cattle, the defendant has judgment that the cattle be

returned and restored, a writ of return may issue to

carry a judgment of that kind, when rendered before a

justice of the peace, into execution, by which writ the

officer is directed to restore to the defendant the same
beasts that the plaintiff had replevied from him. If

the officer upon this writ makes return that the prop-

erty is withheld so that he cannot get it, a writ of

withernam may issue, by which the officer is directed

to take other goods of the plaintiff in withernam, (by

way of reprisal,) and hold them until the plaintiff re-

stores to the defendant the beasts he took from him
bv the writ of replevin. In this state, the writ of

withernam is called a writ of reprisal. (See pp. 732,

733.)
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ABATEMENT.
of actions brought in wrong ponnty, . . . . 620,601

non-tenure, disclaimer, several tenancy, and joint

tenancy may be pleaded in, or in bar

in writs of entry 093

upon plea of, judgment of single judge to be

final, 500

pleaded for non-joinder of other defendants,

plaintiff may have leave to amend,

508, 657, 058, 759

provisions respecting pleas in, to apply to com-

plaints under laws relating to mills, . 759

of complaints for flowing land, on account of

defects of form, &c., new may be

brought within one year, 759

of proceedings for assessments of damages for

land taken by railroads, new may be

brought within one year, 353

of real or personal action in certain cases, new
may be brought within one year, al-

though otherwise barred by statutes

of limitation, 777,778

Answer in, may be made of <any defence which
might have been made by plea in abate-

ment, 655

when overruled or amendment made by
plaintiff on account thereof, defendant

to answer or plead to merits, . . . 655, 656

may be amended by defendant, or he may on
leave answer over, 658

when issue of fact is joined on, how final

judgment to be entered, 658

forms of, 667, 668

Not to be had, in writs, processes, &c., for

circumstantial errors, nor defects of

form, 657, 836

for defects which can be, and are on leave

amended, 658

by non-joinder of other defendants, against

whom action of contract is barred by
limitation, 779

by reason of use of fictitious name for an
unknown defendant, 622

by parties becoming insane, 650

by marriage of female plaintiff or defendant, 650

by return or release of husband after action

brought by wife in her own name by
reason of his abandoning her, or of his

imprisonment, 542
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ABATEMENT— continued.

by resignation, removal, or death of public

officers or statute trustees, 650

of superintendents of industrial and state

reform schools, 417, 420

of assignees of insolvent debtors, .... 589

of executors and administrators, . . . 050-652

of public officers, in case of process of man-
damus, 744

by death of parties in complaints for flow-

ing land, 759

in action for waste, 709

in petitions for jury in highway cases, . . 235

in petitions for partition, 649

of trustee, in trustee process, .... 725, 726

of parties in real and personal actions and
proceedings, general provisions, 648, 649,050

in insolvency proceedings, 583

In criminal cases, pleas of, to an indictment,

may be refused to be received by court

until proved, 840

of indictments and complaints not to take

place for certain defects of form, . . . 842

Of nuisances, 453,710

Of taxes, 79, 80, 81

ABDUCTION.
of unmarried female, under sixteen years, for a

clandestine marriage, how punished, 817

of umarried woman for prostitution, 817

prosecution therefor limited to two years, . 817

ABORTION.
punishment for unlawfully procuring or at-

tempting to procure, 818

for aiding and assisting, 818

for advertising means for procuring, 818

ABSENT DEFENDANT.
when and how liable to actions 045, 646

personal actions against, when may be main-
tained, 645

actions of tort against several, to be conducted

against any one absent as if he were
sole defendant, 640

80 in real and mixed actions, 647

of contract may proceed against those who
are served with process, although
some defendant is absent, 647

and against him who is absent only in the

same manner as if he were the only

defendant, 047
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ABSEWT D'EF'EISI'DA'NT— continued.

Cross actions against, 645

if plaintiff is out of state, defendant may
bring cross action , 645

if there are several defendants, each may
bring such action, and set off judg-

ments, 645

writ in such cases, how served, .... 645, 646

actions may be continued to enable absent

parties to attend, or execution to be

setoff, 646

not subject to other provisions respecting

absent defendants, 646

Service of writs against, how made in differ-

ent cases, 623, 646, 647

summons or copy to be left at last and usual

place of abode, or with tenant, agent,

or attorney, 623

ifhehasno such abode in the state, tenant,

agent, or attorney, officer need make no
further service, except, &c., 623

if there is a co-defendant, summons or copy

for absent defendant to be left with

him, 623

in real actions, summons or copy to be left

with tenant or occupant of, or on con-

spicuous place on premises, 623

Further notice to be given where service is

defective, or defendant is out of state,

or his residence unknown, .... 023, 646

may be ordered on suggestion of plaintiff, . 646

may in any case, when defendant does not

appear, be ordered by court, 646

cases to be continued until such notices

have been given, 646

how given in cases beforejustice of the peace, 605

Judgment and execution against, . . , 646, 647

not appearing and answering after notice

given as ordered by court, to be de-

faulted, and judgment to be entered

against, 605,646

execution on such judgment in personal ac-

tion not to be taken out within one
year, unless plaintiff gives bond, 605, 646

bond to be deposited with clerk, 646

if execution so Issued is levied on real es-

tate, absent defendant may retake same
on review in certain cases, 646

ifjudgment is for seisin in a real action, bond
need not be given, 646

writ of seisin in such case may issue and be

levied, 646

if judgment is reversed on review, defendant

may have restitution of his land, . . . 646

when part only of defendants in actions of

contract are absent, how judgment
rendered, 646

effect of such judgment on liability of other

parties, 647

action on judgment obtained by default in

certain cases subject to same defence

as upon review, 662

May have review as of right, within one
year after judgment by default, . . . 747

and on petition and leave of court, within one
year after notice of judgment, .... 747

On petitions for partition, 640, 701-703

how notified when proceedings are pending
in supreme or superior court, .... 600

in probate court, 703

agent for, to be appointed when petition is

pending in probate com-t, 703

ABSENT DEPENDANT— conWwMef?.

may have new partition within three years

after judgment, 701, 702

in proceedings for the enforcement of
liens, 763

ABUSE.
of female child imder ten years of age, ... 793

ABUSES.
and errors in inferior courts, how corrected

by supreme court, 553

ACADEMIES.
preceptors and teachers of, incorporated, ex-

empt from serving as jurors, 680

to impress principles of piety, temperance,
&c., 216

ACCESSORY.
Before the Fact.

to burning, by wilfully, &c., cutting, &c., bell

rope, injuring fire engine, &c., \vithin

twenty-four hours of fire, 796

convicted of three distinct larcenies at same
term, how punished, 798

to larceny of real estate, 708

jurisdiction in such cases, 799

to a felony, how to be punished, 825, 826

how, when, and where to be tried, 826

After the Fact.

to burning, by wilfully, &c., cutting, &e., bell

rope, injuring fire apparatus, &c.,

preventing the giving of an alarm, or

obstructing the extinguishing of

fires, 796, 797

to larceny of real estate, 798

jurisdiction in such cases, 799

to a felony, who to be deemed, and how pun-

ished, . 820

how, when, and where to be tried, 826

ACCIDENT AND MISTAKE.
suits in cases of, may be brought in supreme ju-

dicial court in equity, 559

ACCOUNT.
money of, to be dollar, cent, and mill, 292

otherwise made, not vitiated, but to be re-

duced to dollars, &c., 292

ACCOUNT CURRENT.
in actions to recover balance due on, limitation

to run from last item proved, . . . 777, 778

ACCOUNTS.
suits in equity upon such as cannot properly be

adjusted at law, 559

annexed, in action of contract, when and how al-

lowed, 654, 004

when may be stated by auditors in actions of

contract, tort, and replevin, 616

allowed in set-off, 669-671

of executors, administrators, and guardians, 494,

495, 504, 545

of assignees of insolvent estates, . . . .688,594,595

ACCUSED.
right of persons, at trial, to defend themselves,

have counsel, produce and meet wit-

nesses 9, 15, 790

ACKNOWLEDGMENT.
or new promise, in actions of contract, . . 778, 779

must be in writing, and signed by the party

chargeable, 778

by one of several joint debtors, not to affect

the others, 779

and proof of deeds, 407

of the discharge of mortgages, 409

after execution for possession is levied, . . 715
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ACQUITTAL.
wheu by reason of prisoner's insanity, to be so

stated by jury, 842

Former, when a bar to proceedings against

duellists, &c., 792

on the merits, a bar to subsequent prosecu-

tion for same offence, 790

on the ground of variance, or on exception

to form, &c., of indictment, not a bar, 790

ACTIONS.
Divisions of personal, only three, contract,

tort, and replevin, C53

of contract, to include assumpsit, covenant,

and debt, except for penalties, .... 653

of tort, to include trespass, trespass on the case,

trover, and all actions for penalties, . 653

writ in, need not contain declaration unless

an arrest is made, 655

of replevin, 730-733

Civil, to be commenced by original writ, , . . 621

not barred by criminal proceedings for same
offence, 840

unless such proceedings are stayed upon
representation to party injured, &c.,

payment of costs, 839, 840

forms of, may be amended before final judg-

ment, 658

may be commenced against unknown defend-

ant by fictitious name, 622

against corporations and persons not liable

to arrest, commenced by writ of at-

tachment and summons, 621, 622

by and against married women, in what
cases may be brought, .... 538, 541, 650

in what cases not to be brought against hus-

band for wife's debts, 538

parties to, may manage their own in court, or

specially authorize any person to act, 615

not to be brought against parties out of state,

unless they have lived in state, or an
attachment is made, 645

cross-actions against such parties may be

brought for purposes of set-off, . . . 645

{See Absent Defendants.)

Where and how to be brought, in different

cases, 620, 621

transitory, to be brought where one of the

parties lives or has his usual place of

business, if either lives in this state, . 620

if neither lives in the state, may be brought
in any county, 620

trustee process, in county where one of trus-

tees dwells, or has his usual place of

business, 721

whether local or transitory, by or against

counties, where to be brought, .... 621

where, by or against corporations other than

the city of Boston, or any county, . . 621

where, by or against towns, cities, parishes,

religious societies, and school districts, 621

by or against Boston, may be brought in

Suffolk, Essex, Middlesex, or Norfolk,

or where plaintiff lives, 621

if brought in Suffolk, by Boston, may be re-

moved by defendant to another county, 621

concerning land in different counties, may be
brought in either coimty in certain

cases, 620, 621

for forfeitures, to be broxight in county where
offence was committed, 621

on recognizances, 564, 641, 835, 836

{See Recognizances.) I

ACTIONS— continued.

how brought, and judgment, <Src., entered

on bonds, &c., with penalties, . . 085,686

{See Bonds.)

upon judgments obtained upon default, sub-

ject in certain cases to same defence

as upon review, 662

one action may be brought against persons

severally liable on same contract, . . 654

declaration in such case, 654

trial may be had on different issues, ac-

cording to order of court, 654

one or more executions may issue therein, 654

may, before final judgment, be amended so

as to enable parties to maintain their

case for causes intended, 658

cause of, to be deemed same for which action

was brought, when, &c., 662

when so adjudged, conclusive of the facts

against parties to the record, 662

other parties, not notified, not bound by
such adjudication, 602, 663

may be brought in their own names by the

purchasers of claims sold by assignees

of insolvent estates, 595

what may be brought for money advanced

for repairs of mills in different cases, 761

{See MiUs.)

By and against executors, &c., all actions

which survive may be commenced
and prosecuted by and against execu-

tors and administrators, 651

they may voluntarily take upon themselves

the prosecution or defence of actions

commueced by their deceased,

648, 649, 651, 652

or may be cited in, 048, 652

judgment, how entered when they do not

appear, 648

they may apply to county commissioners in

cases where deceased had a right of ap-

plication, but did not apply before his

decease, 650

actual damages only to be recovered against

executors and administrators for torts

committed by deceased, 651

proceedings in actions by and against execu-

tors aad administrators,

491, 494, 648, 649, 051, 652

special administrator may maintain, but not

liable to, by creditor, 484

not to be brought against executors, &c.,

after estate is represented insolvent,

except for preferred debts, &c., .... 498

on bonds given by, how brought, &c., . . . 505

{See Executors, Administrators, Limitations,

Surriring of Actions.)

Against officers and stockholders, liable

for debts of corporations, . . 309, 340, 386

For damages for land taken for railroads,
may be had anew in certain cases, . 353, 354

Limitation of. {Sec Limitation.) 777-779

Not abated, by circumstantial errors and de-

fects of form, 657, a36

by plea or answer in abatement, if defect is

amended, 658

by death, removal, resignation of public of-

ficers, assignees, and others,

{See Abatement.)

Continued, nisi, in supreme court, how judg-

ment to be entered, 657

{See Continuance.)
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AOTIOTQ'S— continued.

Deemed at issue, when allegations are closed,

or plea in real action is filed, 057

Trial, by jury in, may be waived, 061

Changes, in matters in, may be suggested on

record, 662

Costs, in, at law, 780, 781

those that might have been joined, 781

where there are several counts, and some

are found for phiintifT and some for

defendant, 781

Beal and respecting real estate.

of dower, 097

of entry, 092-096

for foreclosure and redemption of mort-

gages, 712 717

offorcible entry and detainer, 707, 708

for partition of lands, 698-706

ofpetitionsfor settlement of titles, 696

for private nuisances, 710, 71

1

of information for intrusion, ^c, . . . 717-719

of waste and trespass on real estate, . . 708-710

ACTS AND RESOLVES. {See Laws.)

to be bound in separate volumes, 49

acts of incorporation to be deemed public acts, . 50

list of repealed acts, 906, 907

ADJOURNMENT.
Of senate and house of representatives,

respectively, 20, 21

Of general court, 23

Of congress, or either house thereof, .... 3

Of covirts, in case of war, pestilence, or other

calamity, 617

Of supreme and superior courts, by any

officer upon order of court, 618

when judge is absent, how adjourned, and

notice given by sheriff, 508

from one shire town to another, 568

Of probate courts, by the judge, as occasion

requires, 577

by register when judge is absent or office is

vacant, 577

Of courts of insolvency, judge may adjourn

court or meeting of creditors, .... 581

register may, when judge is absent or office

is vacant, 582

of meeting, business done at to have same

effect as if done at original meeting, . 581

Of police courts, from time to time, to same

or different places in district, 571

to a future day, parties and witnesses in

criminal cases not required to attend

from day to day, 571

Of cases before justices of the peace, to

other times and places, as occasions

require, 610

not exceeding ten days in certain cases, . . 832

when a justice fails to attend at time and

place to which a civil process is re-

turnable or continued, any other jus-

tice may adjourn case, 605

Of sale of personal property taken on
execution, 688

not to exceed seven days at one time, . . . 688

notice of, how given, 688

ADJUTANT-GENERAL. {See Militia.) .95,101

ADMINISTRATION.
to whom granted, and in what order, 483

not to be granted after twenty years, 483

except when property accrues or first be-

comes known after that time, .... 483

or when necessary to distribute the divi-

ADMINISTRATION

—

continued.

dcnds of insolvent estate of deceased

person, 499, 500

to be revoked on proof of will, 483

jurisdiction of probate court in granting, . . . 574

court first taking cognizance of, in any case to

retiun jurisdiction throughout, . . . . 574

first granted to extend to all estate of deceased

in this state, 574

when to be granted to public administrator, . . 4S3

De bonis non, how and when granted, &c., 492, 503

With will annexed, when to be granted, , . 482

bond in such cases, 482

during executor's minority, 482

Special, when may be granted, 484

Ancillary, 508

ADMINISTRATORS.
who entitled to be, and in what order, 483

of married woman, husband to be, unless, &c., . 483

bond to be given with condition, &c., 483

to be approved by judge of probate court, . 505

when exempted from giving, for proceeds

of sale of real estate, 505

when new, may be required, 505

provisions concerning surety, &c., on, . 505-507

to give notice of appointment, 491

to make affidavit of notice, 491

to return inventory within three months, . . . 488

may foreclose mortgage, 489, 490

to hold premises in trust until redeemed, . . . 490

may sell real estate held in mortgage, or after

foreclosure by obtaining license, . . . 490

limitation of actions against, by creditors, . . . 491

when assets are received after two years, . 491

when action fails from defect in form, in-

sufficient service, &c., new action may
be commenced, 491

proceedings when right of action accrues

after two years, 491, 492

provisions not to affect rights of action

against heirs, 492

not liable to actions within a year, except,

&c., 492

when not liable for deficiency of assets, . . 492

when may be discharged on payment of whole

estate, before notice of other demands, 492

if he pays away part, and remainder of estate

is insufficient to pay subsequent de-

mands, when to be liable only for part

that remains, 492, 493

if there are two or more such demands, he may
represent estate insolvent, 493

not liable to creditors, when estate is exhausted

by paying preferred debts, 493

when may demand security of legatee, &c., to

refund, 493

liability of, for unnecessary delay in collecting

debts, 493,494

claims of, &c., may be submitted to arbitration, 494

or same decided by court or jury, on appeal, 494

to account for personal estate at appraisal, . . . 494

to be charged with increase, and allowed for de-

crease, of appraisal, 494

upon petition of, court may order sale ofpersonal

property and outstanding claims, . 494, 495

may transfer mortgages, 495

not chargeable with bad debts, 495

chargeable with certain effects not in inventory, 495

with income of real estate, if received, . . . 495

to render account within one year, and further

accounts when required by the court, 495

how liable for not rendering accounts, 495
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ADMITflSTBATORS— continued.

allowauces to, for services, 495

costs against, how paid and allowed, .... 496, G51

duties and liabilities of, when estate is insol-

vent, 496, 499

may be sued after eighteen months, if question

of insolvency of estate is not settled

at that time, 499

penalty on, for neglect to settle accounts within

six months of commissioner's return, 499

of trustee not required to accept trust, 501

powers and duties of, as to redeeming lands ofin-

testate, &c., taken, &c., on execution, . 523

register of probate and insolvency not to be in

his county, C02

suits between co-admiuistrators and their rep-

resentatives, may be brought in equity

in supreme court, 559

to pay in full judgment recovered for goods at-

tached against the deceased as an offi-

cer, 648

may voluntarily take upon themselves the pros-

ecution or defence of actions com-
menced by or against deceased, 648,

649, 651, 652

or may be cited in, 648, 652

if they do not appear in such cases, judg-

ment, how entered, 648

may apply to county commissioners in cases

where the deceased had a right of
application, 650

in actions against, for tort committed by de-

ceased, actual damages only to be
recovered, 651

of a trustee, carrier, or depository, who recov-

ers judgment for goods, or the value

of goods belonging to others, not to

take the same as assets of the estate,

but to deliver them to the owner, . . 651

not to account for goods returned upon a judg-

ment of return in replevin, 651

writ and execution against, on account of debts

due by the deceased, not to issue

against their bodies nor estate, . . . 651

personally liable for costs in actions com-
menced or prosecuted by themselves, 651

execution in such case to be awarded
against their bodies and estate per-

sonally, 651

when judgment is for debt and costs, two ex-
ecutions to issue, one for costs against

administrator personally, and the
other for debt agiiiust estate of de-

ceased, 651

costs paid by, may be allowed in their ac-

counts, 651

scire facias may be sued out against, on sugges-
tion of waste, when execution recov-

ered against, for debt of deceased,

has been returned unsatisfied, .... 651

may in such case be issued by justices of
the peace, 605

by or against, on judgments recovered for

penalty of bond, covenant, or agree-
ment, against deceased, when there
are subsequent breaches, 686

liable in such action for whole debt, .... 651

death of, not to abate suit commenced, but same
may be prosecuted by administrator
de bonis non, 648, 652

dying after judgment by or against him, scire

facias may be sued out by or against

116

ADMLNISTRATORS— continued.

admiuistrator de bonis non, and a new
execution issued, 652

execution in such case, how to issue, . . . 652

writ of error may be brought by adminis-

trator de bonis non on such judg-

ments, 652

in actions by and against administrator,

how demands by and against the de-

ceased may be set off, C/0

may be prosecuted in actions for waste com-
mitted by deceased, whether actions

are commenced before or after death

of testator or intestate, 709

may tender sums due on mortgages, of which
deceased owned right of redemption,

and bring or prosecute suits for re-

demption, 715

shall acknowledge satisfaction, or give release,

when an execution for possession on
a mortgage has been levied, and sub-

sequently paid, 715

liable to be summoned as trustees on account

of debts, legacies, and effects, in their

hands, 723

how in cases where deceased was sum-
moned as trustee while living, . . 725, 726

to scire facias on judgment in trustee pro-

cess, in certain cases, 726

{See Trustee Process.)

"With will annexed, when to be appoint-

ed, 482,483

bond in such cases, 482

De bonis non, liable to actions for two years, 492

to give notice of appointment, 492

if he fails to give notice, not to have benefit

of Umitations, 492

to be further liable, ifnew assets are received, 492

Special, when may be appointed, 484

to act, though decree of appointment is ap-

pealed from, 484

to give bond, and condition thereof, .... 484

powers and duties of, 484

compensation of, 484

allowance to widow, &c., from funds in

hands of, 484

appeal not to prevent payment of such al-

lowance, 484

may pay funeral expenses, &c., by leave of

court, 484

to cease to act.,&c., on appointment of ex-

ecutor, &c., 484

not liable to creditors, &c., 484

Death, removal, &c., of, 503

upon death of, administration de bonis non

to be granted, 503

may be removed by probate court for cause,

and if sole, new one appointed, . . 503, 504

acts of, before removal, to be valid, .... 504

marriage of administratrix extinguishes her

authority to act, 504

and, if there is no other administrator, &c.,

court to appoint 504

may resign by leave of court, 504

Accounts, discharges, compromises, and
releases, 504

accounts of two or more joint, may be al-

lowed upon oath of one of thom, . . 504

final discharge of, and evidence thereof, how
perpetuated, Ac, 504

to deposit money due, if not claimed for six

months after decree, 504
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ADMIIJTSTEATORS— continued.

such money to be paid over afterwards, when
court orders, 504

may compromise claims, by leave of coui't, . 504

may execute certain releases of real and per-

sonal estate, by leave of court, . . 50i, 505

ADOPTION.
ofchihlien, 5i7, 54S

ADUIiTERATIOIyr.
fraudulent, for purposes of sale, of bread, or

any substance intended for food, . 822, 823

of any liquor used or intended for drink, 822, 823

knowingly selling' such adulterated liquor, . 823

of drugs and medicines, 823

knowingly selling such drugs, 823

adulterated articles to be forfeited, 822, 823

ADULTERY.
cause lor divorce, 532

how punished, 817

when between married woman and unmarried

man, the man deemed guilty of, . • . 817

ADVANCEMENTS.
to heirs, &c., to be taken, in division, &c., of es-

tates, as part of share, 474, 475

not to be refunded, though it exceed share, . . 475

how to be considered, in division of estate, . . 475

how to be proved, 475

to issue not to be computed, in distribution to

widow 485

value of, how ascertained, 475

if descendant dies before intestate, leaving is-

sue, to be considered in division, . . . 475

not to affect title of tenants in dower or by the

curtesy, 475

questions arising on proceedings for partition

of real estate may be determined by

court in which case is pending, . . . 705

or case may be continued until the questions

are determined by probate court, . . . 705

ADVERTISEMENTS.
party may select paper for certain, 577,582

AFFIDAVIT.
making a denial concerning a time, sum, quan-

tity, or place alleged, to state what
time, sum, quantity, or place is ad-

mitted or denied, 656

of merits to be made by defendants, in civil ac-

tions, within ten days of return of

writ, or before end of return term, . • 659

time may be extended by order of court, . . 659

when to be made by absent defendants who
come in on notice, 646

of interrogating party, or his attorney, to be

annexed to interrogatories filed in

civil actions, 659

required of corporations in suits, may be made
by some officer thereof, 663

to truth of facts to be made by petitioner for

leave to appear and dispute validity of

prior attachments, 631

of witnesses out of state, when not taken accord-

ing to the statute, may be admitted,

or rejected at discretion of court, . . 675

not to be admitted in such case, unless adverse

party had notice, if possible to be

given, 675

when not to be received on trials under acts re-

specting fugitives from service, . 736, 737

of entry for breach of condition of mortgage,

and to foreclose same, 712

of intention to foreclose mortgages of personal

property, 767

AFFIDAVIT— continued.

of sales under mortgages, with powers of sale, 716

of notice of appointment to be made by execu-

tors and administrators, 491

of notice of sales of real estate by executors, ad-

ministrators, and guardians, 511

of notice of sale of real estate for taxes by col-

lector, 84

AFFIRMATION.
may be made, instead of taking oath, by Qua-

kers and others having conscientious

scruples, 30, 673

included in " oath " where by law it may be

substituted therefor, 51

may be made by jurors, 841

AFFRAYERS.
before a court may be ordered without process to

recognize to keep the peace, . . . 828, 829

may be committed if they fail to recog^ze, . 828, 829

arrested without warrant by order ofjustice

of the peace, 608

AFRICAN METHODIST EPISCOPAL
CHURCH,
trustees of society of, may organize and become

corporation, 204, 205

powers of, 205

limitation of annual income of such corporation, 205

oganization of corporation, 205

copy of record of, to be left with town clerk, 205

AGED, infirm, &c., persons, exempted from taxa-

tion, 75

AGENTS.
of foreign insurance companies, to give bond,

&c., 331

for sale of spirituous and intoxicating liquors, 440, 441

of absent defendants, when writs may be served

on, 623

to be appointed for absent heirs or devisees, in

proceedings for partition of real es-

tate by probate courts, 703

embezzlement by, how punished, 800

AGENTS AND FACTORS. {See Factors.) . 294

AGREEMENT.
by parties, or their attorneys, in civil actions,

may be made respecting amendments,

enlarging time, filing papers, &c., . . 600

by attorneys concerning suits and proceedings

not valid, unless in writing, 000

for continuing a case, may be made by parties,

but its place on docket may be regulat-

ed by general or special order of court, 600

of parties respecting amendments and filing pa-

pers equivalent to order of court, . . 660

such agreements not to postpone trial, . . . 661

certain, not valid, unless in writing, 527

AGRICULTURAL AND HORTICULTU-
RAL SOCIETIES.

Agricultural Societies.

property of, exempted from taxation, 74

when entitled to receive money from state

treasury, 376

claiming bounty to file certificate with secretary

of board of agriculture, 376

amount of bounty to be paid, to be ascertained

by certificate last filed, 376

terms on which they are to receive money, . 376, 377

returns by, to secretary of board of agriculture,

how and when to be made to entitle to

state bounty, 377

contents of such returns, . . . • 377

passages in returns, worthy of public notice, to

be marked, 377
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AGRICULTURAIi, &c., SOCIETIES—contimied.

bounty forleited by neglect to comply with pro-

visions of law, 377

receiving bounty to offer premiums for agricul-

tural experiments, 377

to offer encouragement, &c., for raising trees

for ship timber, 377

surplus money of, to be put at interest, 377

foregoing provisions not to apply to societies

incorporated for territory less than a

county, except by special enactment, . 377

may fix bounds for pens, yards, &c., within

which spectators, &c., shall not enter

under a penalty, 377

such bounds not to include, highways, &c., nor

private estates without the owner's

consent, 377, 398

may appoint marshals, with power of con-

stables, 378

term of marshals' office, 378

premium for field crop not to be awarded with-

out sworn evidence of weight, .... 378

Annual exhibitions, times of holding, . . . 378

' Agricultural, Horticultural, and Ornamental
Tree Associations.

ten or more persons may become a corporation

for the purpose of encouraging agri-

culture, horticulture, &c., 378

may hold real and personal estate, to a limited

amount, 378

how organized, and powers and privileges of, . 378

Farmers' Clubs.

properly organized and holding regular meet-

ings, upon application to secretary of

state board of agriculture, to receive

cojiies of report of board, &c., . . 378, 379

receiving such benefits, to make returns an-

nually in October to said secretary, . 379

AGRICULTURis, BOARD OP.
how constituted, 141

tenure of office of members, 141, 142

vacancies, how filled, 141, 142

to meet at state house at least once each year, . 142

to investigate subjects relating to agriculture, . 142

to take donations, &c., for promoting interests

of husbandry, &c., 142

may prescribe forms for and regulate returns by
agricultural societies, 142

compensation allowed only for expenses, .... 142

Secretary of, how appointed, 142

salary of, , 142

clerk of, and salary, 142

to publish annual abstracts of returns of
agricultural societies, 142

may appoint agents to visit towns, &c., . . 142

such agents to report to secretary, 142

Ajinual report of, 142

when to be laid before legislature, ... 52, 142

when may be put in tjT^e, 53

number to be printed, and distribution of, . 53

AIR.
easement of, not to be acquired by use, .... 472

ALARMS OF FIRE.
penalty for giving falsely, 816

for stealing property removed because of, . . 797

ALDERMEN".
general provisions respecting, 160, 107

duty of in suppressing riots 815

exempt from liability to watch, &c., 174

{See Mayor and Aldermen.)

ALE.
to be considered intoxicating liquor, 442

ALEWIVES.
regulations respecting, 203, 204

ALIEN" PASSENGERS.
board of commissioners of, and of state paupers,

how constituted, 390

commissioner appointed by governor, to hold

office for three years, 390

Commissioners may appoint person to visit

state almshouses and report, 390

to appoint agents to procure information re-

specting, arriving in this state, .... 397

officers of railroads, &c., to furnish agents

certain information concerning, under

penalty, 397

to give direction concerning pauper re-

turns, 397

to prescribe forms of returns for superinten-

dents of state almshouses, 397

to prescribe and furnish forms of certificates

to towns, for sending paupers to state

almshouses, 397

to have powers of overseers of poor in rela-

tion to state paupers in hospitals, . . . 397

may transfer inmates of state almshouses,

&c., 397

may commute bonds taken by superinten-

dents of alien passengers, 397

may require pauper accounts to be substan-

tiated by affidavits, &c., 403

to make annual report to governor and coun-

cil, 397

may allow towns to send sick paupers to

hospital at Rainsford Island, 4U0

may complain in bastardy cases, when wo-
man refuses, &c., • . . . . 404

compensation of, and of their agents, . . . 397

Superintendents of, how appointed, quali-

fied, and paid, 3<)S

duties of, 398

when to be performed by overseers of

poor, 400

to account quarterly with state treasurer, 399, 400
certain passengers not to be landed until

bond is given to, 398

may permit sick, &e., passengers to land

without bond, 399

may receive head money in lieu of bond. . . 398

such money to be refunded in certain cases, 399

may take bond for payment of such money, 399

such bond, how cancelled, 399

penalty on master, &e., for refusing to give

bond, when landing sick passenger, if

passenger becomes a charge upon
town, &c., 399

party to whom head money is repaid, &c., liable

if passenger returns, 399

provisions not to apply to seamen sent from for-

eign places by U. S. consuls, 399

nor to foreign consuls, &c., nor persons from
wrecked vessels, 399

penalty on master, &c., of vessel for landing,

except at port of destination, with
intent to avoid these provisions, . . . 399

for landing, contrary to these provisions, . 399

for landing convicts from other states, . . . 399

persons bringing foreigners into the state, liable

for their support, in certain cases, . . 400

arriving sick, to remain at Kainsford Island

Hospital, 400

ALIENATION" of real estate. {See Deed.-)



924 INDEX.

ALLEGATIOlSrS. {See Pleadings.)

ALIENS.
may take, hold, transmit, &c., real estate, . . . 473

titles to real estate derived from, confirmed, . . 473

when may be admitted as attorneys at law, . . 015

how naturalized by supreme and superior courts, 618

not to be naturalized by other courts, 018

actions by, within what time may be brought
in certain cases, 778

ALIMONY.
may be decreed to wife, in certain cases, . . 535, 536

during' pendency of libel for divorce, .... 533

decrees concerning, may be enforced, revised,

and altered by the court, 536

or share of estate in the nature of, to husband in

certain cases, 530

ALLEGIANCE.
oath of, 29, 33

ALLOWANCE.
to widow and children of deceased persons, 484, 489

when to be paid, notwithstanding appeal, on
giving bond, 484

to wife during pendency of libel for divorce, , . 533

to insolvent debtors out of their estate, . . . 594, 597

to prosecutors after conviction of burglary, lar-

ceny, &c., 799

when offender has forfeited his recognizance, . 799

ALMSHOUSES AND WORKHOUSES.
may be provided by cities and towns, . . . 170, 171

persons who may be maintained there, . . . 170, 171

not to be erected by towns in other places with-

out consent of such places, 171

Directors of, may be chosen, 171

when not chosen, overseers of poor to act, . 171

may appoint masters and assistants to su-

perintend, 171

meefings of, to be held monthly, 171

may make rules for government, subject to

approval of town, &c., 171

register of inmates, &c., to be kept by master, 172

to be submitted to overseers of poor upon

their request, 172

controversies between masters and over-

seers of poor to be determined by
directors, 172

profits and earnings, how to be disposed of, 172

Persons committed to, how may be dis-

charged, • . 172

to be kept employed, 172

if idle, stubborn, &c., may be punished, . . 172

persons not having settlement in state may
be committed to, &c., 172

inmates with infectious diseases may be re-

moved to hospitals, &c., by board of

health, 191

masters, &c., to give notice to overseers of

poor of death of inmates, 195

May be discontinued, 173

Powers, &c., granted to places by special acts,

not affected, 173

Joint by several Towns.

how may be provided, 171

Directors of, to be joint board, chosen by the

several places, 171

each place to choose three, unless, &c., . . . 171

vacancies, how filled, 171

if place neglects to choose, those of other

places to have cliargo, 171

meetings of, to be held quarterly, 171

may be called at other times by directors of

either place interested, 171

ALMSHOUSES, &c.— continued.

may choose moderator and clerk, 171

clerk of, to be sworn, and record votes, &c., 171

may make by-laws,&c.,ifone halfare present, 171

may appoint master, &c., and fix compensa-
tion, 171

may act on other matters if one third are

present, subject, &c., 171

expenses, compensation, and repairs, how to be

paid, by places interested, 172

remedy against places neglecting to pay propor-

tion, 172

places not to send more than their proportion

of persons, 172

places refusing to pay proportion of expenses,

deprived of right to send, 172

each place may furnish means of work, for com-
mittee, by its authority, 172

duties of master, when materials thus furnished, 172

ALMSHOUSES, STATE.
Inspectors of, appointment, duty, and salary

of, 400,401

to audit superintendents' accounts, and make
reports 403

to have powers of overseers of poor, &c.,401, 402

may send inmates becoming insane to state

lunatic hosiDitals, 401

to make certain inventories annually, ... 55

Superintendents of, appointment, salary and
bond of, 401

to make returns, &c., concerning births,

&c., 169, 170

to receive paupers sent to them with proper

certificate, &c., 401

may contract for employment of inmates of, 402

accounts of, to be audited by inspectors, . . 403

to notify towTis when paupers can be re-

ceived, 402

may complain in bastardy case when woman
refuses to make complaint, 404

towns, &e., may send state paupers to, 401

not to send lunatics to, who are dangerously

mad, 401

Idiots, having no known settlement, may be

sent to, 401

fees of officers, &c., in such cases, 401

discharged convicts to be removed to in certain

cases, 401, 402

when settlement of such pauper is discovered,

inspectors may remove him thereto, . 402

inmates of, may be transferred by alien com-
missioners, 397

to be distributed in case either is full, . . . 402

penalty on, for leaving without consent, and

found begging, 403

if aU are full, towns to take charge of paupers

at expense of state, 402

to be visited by persons appointed by alien com-
missioners, &c., 396

inmates of, having a settlement, to be supported

at expense of place hable, .... 402, 403

accounts for maintenance of, and support of in-

mates, how paid, &c., 403

female inmates of, pregnant with bastard child,

complaint where made, 404

AMENDMENT.
In civil suits, may be made at any time before

final judgment, 658

of answers and pleas in abatement, .... 058

introducing new parties, discontinuing as to

parties, changing form of action, &c., 658

in any matter of form or substance to enable
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AMENDMENT— continued.

partios to sustain their case for cause

iutendod 658

when deemed for same cause of action and ef-

fect of adjudication thereof, 662

of writs sued out against defendant by fictitious

name, 622

introducing new defendant when answer in

abatement is tiled, may be made before

issue joined, 657, 658

when made in consequence of plea in abatement

defendant to answer or plead to merits, 655

after demurrer filed, 666

in actions concerning- lands in different coun-

ties, so as to include whole tract in

one action, 620, 621

after judgment, to correct defects and imper-

fections of form in record, how made, 658

orders allowing, may before trial be made by

court, or justice in term time or vaca-

tion in any county, 660

may be made by consent of parties, or by their

attorneys in writing, 660

rules prescribing terms on which they may be

allowed, to be made by courts, .... 660

court may impose costs as condition of, .... 782

of pleadings in petitions to enforce liens, . . 763,769

Of constitution, how made, 8, 33

ANATOMICAL SCIENCE.
provisions for advancement of, 195

ANATOMY.
when professors of to liave body of person

executed for dissection, 791

ANCIENT AND HONOKABLE ARTIL-
LERY COMPANY.
members of exempt from serving as jurors, . . 680

ANIMALS. (See Beast s.:i

cruelly beating and torturing, how punished, . . 822

live, if attached, how may be disposed of, . 628,029

noxious, towns may raise money for destruc-

tion of, 158

unlawfully taking and driving, &c., 801

ANNUAL MEETING.
when to be held for.town business, 159

for state elections, 36

when applied to towns, how construed, .... 51

ANNUITY.
given by will, when payable, 493

from what time to commence, &c., 493

apportionment of, in certain cases, 493

suits for, not to be brought against executor

witliin one year after giving bond, . . 493

action for, against executors, &c., not limited, . 493

ANS"W"ER.
In equity cases, defence may be made by, . . 059

to be supported by oath iniloss waived, . . . 559

In abatement, may be made in real, personal,

or mixed actions, C55

not to defeat action if defect can be, and is,

amended on leave, 658
that others should be joined as defendants,

plaintiff may amend by joining other

defendants, 657

when overruled on demurrer, or an amend-
ment is made in consequence, defend-

ant to plead or answer to merits, 655, 656

may be amended, or defendant allowed to an-

swer over, for good cause shown, and
not otherwise, 658

To merits of action, by defendant, may con-

tain demurrer to raise issue in law in certain

cases, 655

78

ANSWEn— confinned.

attorney to certify probable grounds, Ac, in

such case, 005

substituted in all but real and mixed actions,

for special pleas in bar and general

issues, wliicli are abolished, 65!)

may be made jointly by two or more defend-

ants making same defence, 650

may contain dilVerent consistent defences,

separately stated, 05r>

to deny clearly, &c., or declare defendant's

ignorance of every substantive fact, . 650

to the common counts, and count annexed,
every item to be answered specifically, 656

to state grounds of denial, and specify wheth-
er all or part, and what part of any
sum, &c., in certain cases, is denied, . 650

making denial concerning time, sum, quan-
tity, or place, to state wliat time, sum,
&c., is denied and what admitted, . . 656

may allege facts or title alternately, &c., . . 057

to set out clearly each substantive fact in-

tended to be relied on in avoidance of
plaintiff's action, 65'J

setting up statute of limitation or of frauds,

or otlier legid bar, need not deny facts

set out in plaintift's declaration, . . . 65:i

to set out copies, or efl'ect, of written instru-

ments relied on, 650

need not state evidence, or disclose means of

proof, 60,-

to set forth breaches of bonds and condi-

tional obligations, and aver perform-
ance of conditions precedent, .... 650

may allege facts occurring- after commence-
ment of suit, Gj7

justifying in action lor slander and libel, not
proof of malice, 002

to one matter, not evidence in another in

same answer, 002

required of corporations, by whom to be

made, 063

when made to merits, defects in writ or pro-

cess not to affect jurisdiction of court, 662

when required to be made by absent defend-

ants, 646

may be amended, 058

when to be made by absent defendants who
come in under notice, 646

how made by respondent in complaints for

flowing land, 755

supplemental may be allowed by court, . . 657

order allowing may be made by judge, in

or out of court, in any county, .... 600

in set-off, when and how may be made, . 670, 671

in case of tender, how made, 671

forms of, 007-069

After answer, no further pleadings required,

except by order of court, 656

but plaintiff may demur to answer or reply

if he pleases, 656

new matter introduced by answer, deemed
denied by plaintiff, or court may re-

quire him to reply, 650

trial not to be delayed for want of reply, ex-

cept by order of court, 661

( .?ee Pleadinfj.)

To interrogatories, filed by parties in civil

suits, 659

(i^ee Interrogatories.)

By trustee, in trustee process, 722, 729

{See Trustee Process.)
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APOTHECARY.
poualty for selling' deadly poisons and not mak-

ing record of sale, unless by physi-

cian's prescription, 823

^^•hen may sell intoxicating liquors, 442

APPEAL.
In equity cases in supreme court, from single

judge to full court, 500

may be had from any final decree of single

judge if claimed within thirty days, . 500

how claimed, entered, heard, and deter-

mined, 500, 501

omitted, by accident, &c., to be claimed in

time, may, on petition to court within

a year, be allowed on terms, 500

after an appeal is taken, single judge may
make certain orders for appointment

of receivers, &c., 500

from interlocutory decree of a single judge,

may be had to full court, . , 500

such appeal not to transfer the case but only

the question, nor suspend execution

of decree, 050

from final decree, court may revise interloc-

utory decrees not appealed from, . . . 050

to be heard on the evidence taken before

single judge, and provisions for taking

such evidence, 501

but court may in certain cases allow further

evidence to be taken, 501

From superior court to supreme court, ... 503

may be had in all cases, civil or criminal,

upou judgment I'ouuded upon law ap-

parent on record, except upon answers

and pleas in abatement, and certain

motions to dismiss, 503

on decisions upon demurrer in certain cases, 001

by third parties in certain cases, on adjudi-

cation that an amendment is for same

cause of action, 002, 003

question only to be entered in supreme court, 507

execution not to issue on judgment appealed

from except in certain cases, 503

to be heard by full court, 553

issue of law joined before, not to be waived

after entry in supreme court, &c., . . 503

but pleadings may be withdrawn or

amended on leave and case remanded, 503

security, &c., not discharged when appeal is

entered in supreme court until after

final judgment, 503

copies of papers in, how prepared, trans-

mitted, and paid for, 5()3, 507

such copies to bo transmitted within twenty

days after adjournment of court for

the term, and entered on law docket

of supreme court, 507

to be entered at next term of supreme court,

in counties where law terms are es-

tablished, 554

or by consent of parties in court for com-

monwealth, 507

in other counties, to be entered in court for

commonwealth, 557

in criminal cases, to be entered on separate

docket, 557

if not entered by appellant, adverse party

may on complaint have judgment, &c.,

aflirmed, 554, 555

if by mistake, Ac, appeal or complaint is not

duly entered, how may, on leave, be

entered afterwards, 555

APPEAL— continued.

sucli entry on leave not to revive any se-

curity discharged, 555
court may affirm former judgment with ad-

ditional damages, reverse the same,
or make other order, &c., 554

in proceedings for partition of real estate,

upon matters of law, &c., 70I

in complaints for flowage, as in other cases, 755
in proceedings to enforce liens, 703

in libels for forfeited goods, 773

in cases of audita querela, 742

From probate courts to supreme court,

415, 422, 548, 575, 570

may be taken by any person aggrieved by
decree, &c., of probate court, 575

to be claimed and notice given at probate

office within tliirty days, 575

to be entered at rule day of supreme court

next after fifty days, 575

appellant to file iu probate office reasons for

appeal, and serve copy on adverse

party within foui'teen days before

time of entry, 575

omitted, how may be entered on petition and
leave granted, 575

petition for entry in such ease must be filed

within one year, and adverse party

notified, 575

unless petitioner was out of the country,

in which case he may file his petition

within three years after Iiis return, . . 575

to be entered on docket with cases in equity,

as also petitions for appeal, . . . 5()0, 575

after being taken, proceedings upon decree,

&c., to cease until determination or

waiver thereof, 575

except in case of certain allowances to

widow and children, when bond is

given, 4S4

may be waived before entry, 575

may be affirmed or reversed in whole or in

part, or other order made and case re-

mitted, 575, 570

if not entered, may be affirmed upon com-
plaint of person interested, 570

qu»stions of fact on, may be tried by jury, . 570

From, courts of insolvency, to superior

court, 585, 592

may be taken by assignee from allowance,

and by creditor from disallowance of

claim, 585

to be claimed, and notice given to register

and to creditor or assignee within ten

days, 585

to bo entered in next term of superior court

after fourteen days from time of claim-

ing same, 585

proceedings, judgment and costs on such ap-

peal, 5S5

from question of granting discharge, may be

taken by assignee or debtor, 502

notice of to be given to register within ten

days, 592

how entered in superior court, heard and

determined, 592

may be waived in writing before entry, in

either case, and proceedings to be same
as if no appeal Iiad been taken, . . 575, 592

Prom police courts and justices of tlie

peace, to superior court,

447, 502, 572, 007, 009, 010, 828, 843
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APPEAL— continued.

jurisdietion of, by superior court, 502

from police courts to be same as from jus-

tices of the peace, 572

In civil cases, 607

may be had to next term of superior court,

by any party ag^grieved by judg'meut

of justice, except upon verdict of

jury, 607

by third parties in certain cases upon adju-

dication that an amendment is for same
cause of action, 6G2, 663

to be claimed within twenty-four hours, . . 607

when taken, no execution to be issued by
justice, but case to be determined in

court appealed to, as if it had been

commenced there, 607

appellant to recognize to prosecute his ai>

peal, &c., 607

if defendant in process of forcible entry and

detainer appeals, he must recognize to

pay rent, &c., 708

appellant to produce to court appealed to

copy of record, papers, &e., 607

to be tried in superior court, on issue joined

before justice, unless court orders de-

fendant to plead, 607

if not entered, or copies, &c., are not pro-

duced, former judgment may, on com-

plaint of adverse party, be affirmed,

&c., 607

when appeal, or complaint for not entering

an appeal, is by mistake, &c., not duly

entered, how may be entered after-

wards on leave, 563

such entry on leave not to revive security

discliarged, 563

to be tried at civil terms in counties where
there are separate terms of superior

court for civil and criminal business, . 564

costs to be only quarter sum of debt if

plaintiff apjjeals and does not recover

more than twenty dollars, 781

in proceedings to enforce liens, . . . 763, 770

In criminal cases, 572, 000, 010, 828, 843

from magistrates, requiring sureties of the

peace, 828,829

from conviction before justices of the peace

or police courts, 843

appellant to be committed until he recog-

nizes, 843

condition of recognizance, 843

witnesses to be recognized, 843

duty of justice, &c., as to the papers in the

case, 843

to make and transmit copies, and the re-

cognizance, 843

fees therefor to be paid from coimty treas-

ury, 843

appellant not to advance fees on claiming or

prosecuting his appeal, 843

on sentence may be made to pay all or part, 843

if appellant fails to enter and prosecute ap-

peal, he may be defaulted on his recog-

nizance, 843

Bontence may be awarded, as on conviction, 843

may be brought in by process, to receive

sentence, 843
in suits on forfeited recognizances, if penal-

ty is forfeited, or paid without a suit,

forfeiture may be paid to proper per-

son by order of court, 843

APPEAL — cnnliniierl.

From commissioners on insolvent es-

tates of deceased persons, 407, 498, 502

may be had to supreme or superior court ac-

cording to amount in controversy, 497, 498

how claimed, entered, and proceeded with, 497, 498

may be waived before entry, and claim sub-

mitted to arljitration, 498

Prom magistrates rendering judgment on
charges of fraud alleged against poor
debtors, 038, 639

may be had to superior court by debtor or

creditor, in like manner as from a jus-

tice in civil cases, 038, 639

appellant to recognize, 639

trial to be had by jury, unless the court de-

termines it by consent of parties with-

out jury, 639

Miscellaneous.
fi-om order of board of health to supreme,

court relative to oflensive trades, ... 194

closing tombs, &c., 190

from commissioners of wrecks, to superior

court, concerning compensation, &c., 428

from judges and commissioners, on order

to commit to reform and industrial

schools, 415, 422

from taxation of costs, how to be heard and
determined, 7s2

when appellee may have costs before ap-

peal is settled, 752

costs of appeal from taxation of costs, 782, 783

in cases of seizing, &c., forfeited goods, 773, 774

in proceedings for improvement of low
lands, &c., 752, 753

APPEARANCE.
of defendant, in civil actions, to make affida-

vit, 658, 659

of absent defendant, when required after no-
tice, 6i(i

of trustees in trustee process, Avheu and how to

be made, 722, 729

APPLICATION'S TO LEGISLATURE.
notice of, wJien to be given, &c., 47, 48

APPORTIONMENT OF SENATORS
AND REPRESENTATIVES, 02-04

APPRAISERS.
not disqualified on account of being inhabitant

of town, &c., interested, 018

of goods seized, and libelled, or forfeited, . . . 774

of damages in case of cattle impounded, .... 186

of stray beasts, and lost goods, how appointed
and sworn, 425

of estates of persons deceased, appointment and
duty of, 488, 4S9

to be sworn, 489

form of justice's order to, 489

of trust property, 501

of estates of wards, 545

when officer sells perishable property, &c., at-

tached, (129

when property is attached on suit against part

owner, 030

of estate of homestead, to be set off to insol-

vent debtor, or in case of levy of exe-
cution, 526

of estates taken on execution 517

fees of, 786, 787

APPRENTICES.
settlement of, how acquired, 391

to be bound by indentures of two parts,

&c., 549, 5.50
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APPRENTICES— continued.

biudiug- oi', by whom, and for what time, .... 549

cannot be bound by mother or her husband upon
subsequent marriage, 549

not bound, after master's death, 551

consent of, to be expressed in indentures, if

above the age of fourteen years wlien

bound by parent or guardian, .... 549

may be bound to mistresses as well as mas-

ters, 551

indentures to be kept for use of, 550

minor children of poor parents, how bound
by overseers of the poor, 549

how to be taught, &c., 549

to have ^vhat is paid, &c., for their services, &c.,

by master, 550

to have wliat is recovered of master, for breach

of indenture, 550

treatment of, to be inquired into by parents,

&c., 550

to be defended, and protected from cruelty, neg-

lect, &c., 550

complaint for misconduct, &c., of master or ser-

vant may be filed in superior court, . . 550

notice of, to be given to adverse party, &c., 550

may be discharged from apprenticeship, . . 550, 551

when discharged may be bound out anew, . 550, 551

costs in such case, how awarded and recov-

ered, 550

master of, liable for breach of indenture, .... 550

actions against, by whom to be brought, . . 550

proceedings in, 550

limitation of, 551

may be apprehended, &c., if they abscond from
master, 651

and returned to master, or committed to jaU,

&c., 551

costs, how paid in such cases, 551

how bound by alien commissioners, 397

by inspectors of state almshouses, 401

inmates of industrial school, how bound, . . . 415

of reform school, how bound, 419

certain inmates of jails, houses of correction,

and workhouses, how bound, .... 859

APPROPRIATIONS. (, See Finance.) . . 139,141

AQUEDUCTS.
penalty for injuring or corrupting water in, 375, 823

water from, may be used for extinguishing

fires, 375, 376

Proprietors of, how to become a body corpo-

rate, 374

may determine their corporate name, .... 374

organized under chapter forty of Revised

Statutes, subject to provisions of chap-

ter sixty-five, 374

may agree how to call future meetings, &c., 375

may choose a clerk, who shall be sworn, di-

rectors and other officers, 375

president of, to be one of the directors, . . 375

clerk of, to record by-laws, votes, &c., . . . 375

to record their names, and the shares of

each, 375

the transfer of shares, 375

shares of to be ]>ersonaI property, and how
transferable, 375

may bo assessed, and sold to pay assess-

ments, 375

sale of, how advertised, &c., in such case, 375

surplus money arising from sale to be

paid to owner, &c., 375

may hold real estate to a limited amount, . 375

may dig up streets, and with consent of may-

749

749

AQUEDUCTS— continued.

or and aldermen or selectmen, to

place or repair pipes, &c., 375

upon dissolution of company, corporators to

be tenants in common of real estate, 375

contracts of, to remain in force, 375

last shareholders, to be liable, &c., six years

in corporate capacity for performance

of contracts, 375

how far personally liable, 375

applications for damages sustained by op-

erations of, to be made within three

years, &c., 376

damages recovered against, may be collected

by warrant of distress, &c., 37G

ARBITRATION AND A^WARD.
Arbitration, by agreement, before a justice of

tlie peace, 749

fees ofjustice for making out the agreement, 750

subjects of a personal action at law, or of a

suit in equity, may be submitted, . . 749

parties to, shall sign and acknowledge agree-

ment of. 749

form of such agreement, and ofjustice's cer-

tificate, 749

the demand submitted, if specific, and to ex-

clusion of others, shall be stated and
iinnexed to agreement, 749

submission of all demands, what to include, 749

not to be revoked, unless by agreement, .

Avhen arbitrators may determine ex parte,

all the arbitrators shall meet ; a majority

may decide, unless restrained by the

submission, 749

arbitrators may make award concerning

costs, &c., 750, 782

compensation of, subject to reduction by
court, 750

time of making, &c., award may be agreed

upon by parties, 749

parties to attend courts without notice, as if

action were pending, 750

of claims allowed or disallowed by commis-

sioners of insolvency on estates of de-

ceased persons after an appeal claimed,

how had, 408

of claims, by and against estates of insolvent

debtors, may be had by assignee, un-

der direction of tlie judge, 588

Award to be made and reported within time

agreed on by parties, 749

after such time, inoperative, unless recom-

mitted by court, 749

to be delivered to court, or sent to clerk, un-

der seal, 749, 750

may be returned at any term, &c., of court

within the time limited in submission,

subject to same disposition by court, as if

made by referees under rule, &c., . . .

judgment and execution on, as on award of

referees under rule, &c., 750

notice of, may be given by court, before act-

ing thereon, 750

may be accepted, recommitted, or rejected

by court, 750

fees in court the same as on awards made
under rule, &c, 750

no appeal from judgment, &c., on award, but

writ of error may be brought, .... 750

of claims on appeal from decision of commis-
sioners of insolvency on estates of de-

ceased.persons, 498

50

50
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AKBITBATION, &Q.— continued.

o! clciims of executors, &c., against estate of

the deceased, 494

of commissioners of wrecks, &c., for com-

pensation, 428, 429

of controversies respecting contracts made
by warden of state prison, .... 873, 874

AEBITRATORS,
witnesses in cases pending before, how sum-

moned, 072

may administer oaths to persons offered as wit-

nesses before them, 673

penalties for bribing, &c., and for acceptance of

bribe by, S13

fees of, 750

ARMOSIES.
IM'ovisions concerning, 104

ARMS.
right of the people to keoij and bear, for the

common defence, 9, 10

exempt from distress for taxes, 82

attachment and levy for debt, 102, 688

Firearms, how to be proved, 260

how to be stamped, 200, 261

provers of, how appointed, 200

to be sworn, and duties of, . . . • . . . . 200

fees for proving, 201

penalty for buying or selling not proved, . 2(U

not to extend to arms manufactured by
United States, &c., 201

for forging or altering stamps 201

ARRAIGNMENT.
if prisoner refuses to plead or answer, or does

not confess, court to order plea of not

guilty to be entered, 840

prisoner need not be asked how he will be tried, 840

In capital cases, may be by single judge of

supreme court, 553

if prisoner pleads guilty, single judge may
award sentence, 553

if he does not plead guilty, single judge to

assign counsel, and take measures for

trial before full court, 553, 554

ARREST.
members of congress privileged from, 3

representatives, how far privileged from, . . . 22

in prosecutions before courts martial, 117

In civil cases, original writ for arrest of body,

how framed, 021

to be served by officer, as directed by plain-

tiff, 632

officer not liable for not arresting defendant,

unless specially directed, 034

on mesne process and execution, when and
how may be made, 633, 634

of attorneys at law, in actions for money col-

lected, how made, 633, 634

not to be made of person performing mili-

tary duty, 99

not to be made of defendant in actions for

slander or libel, 034

not to be made after sunset, unless specially

authorized by magistrate, 635

women not to be arrested, except for tort, . 034

upon executions issued for costs only, may
be made without affidavit, and pro-

ceedings thereon, 634

may be made, as in other cases, on writs, to

bring in new defendants, 058

on writ taken out by sureties on adminis-

tration bond against principal, .... 500

sheriff, exempt from, 151

78* 117

ARREST— continned.

insolvent debtors discharged, how exempt,

and discharged from, 591

punishment for arresting a dead body, . . . 821

defendant when arrested, may give bail, 635,

037, 042

persons arrested, when to be carried before

magistrate, duty of officer, and pro-

ceedings thereon, 035

{See Poor Debtors.)

Of judgment, not to be made for any cause

existing before verdict, 602

In criminal cases, officer arresting to state

reason to person arrested, 789

to exhibit precept, on request, 789

penalty for false answers, or refusal to show
precept, 7,s9

for arrest on pretended process, 7i)0

on warrant, not allowed, unless person spe-

cially designated, &c., 15

of persons indicted capitally, to be ordered

forthwith by the court, 839

against whom a warrant has issued, and
who have left the county, how may
be made, 831

if charge is for capital or state prison of-

fences, officer to carry person to

county whence warrant issued, . . . . 832

may be made without warrant in certain

cases,. . . . 008,814,815,810,821,828,829

process for, by whom may be issued, . . . 831

punishment of officers for wilfully refusing

to arrest on lawful process, . . . t>i3, 815

person arrested, to be carried before magis-

trate, 831,832

proceedings in such cases, 832, 833

proceedings where person under indictment

is arrested after adjournment of court, 8:54

ARSENIC.
persons selling without written prescription of

a physician, to keep record of sale, . . 823

penalty for neglect, 823

penalty on jjurchasers giving false names, . . . 823

ARSON.
not a bailable offence, 830

how punishalde. {See Burning.) 790

ARTICLES OP WAR 121-120

ARTILLERY.
provisions concerning, 94

{See Militia.)

ASHES.
provisions respecting pot and pearl, .... 270,277

ASSAULT.
on a representative for official act, how punish-

able, 22

on a witness summoned before the legislature, . 22

punishment of, with intent to murder, 793

with intent to maim, &c, 793, 794

with intent to rob, &c., 793, 794

with intent to ravish, 793, 794

with dangerous weapon, and intent to rob

or murder, 793, 794

with intent to commit burglary, 794

jurisdiction of police courts and justices of

peace in cases of, 570, 609

ASSAULT AND BATTERY.
actions for damages for, to be brought in two '

years, 777

jurisdiction of police courts and justices of peace

in cases of, 570, 609

prosecution for, may be stayed on reparation of

injury and payment of costs, . . . 834,839
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ASSAULT, SiC — continued.

except assault is riotous, or on officer, or

with iutent to commit a felony, . 834, 839

civil actions for, barred by such reparation, 839, 840

ASSAYERS.
of metals and ores, may be appointed by gov-

ernor, 2r4

ASSES.
to be impounded, if found going- at large, con-

trary to law, &c., 185

penalty for unlawful driving, 801

ASSEMBLY.
unlawful, riotous, and tumultuous, how sup-

pressed, 815

refusing aid to suppress, 815

officers neglecting to suppress, how pun-

ished, 815

may be dispersed by force, 815

proceedings in calling out an armed force, 815, 810

penalty for disturbance of any lawful, 820

ASSESSORS.
three or more to be chosen, by ballot, by towns

at annual meeting, 100, 101

to be sworn, 101

form of oaths, "9,103,201

penalty on, for not taking oath of office, .... 103

if towns neglect to choose, county commission-

ers may appoint, 101

selectmen to act as, when others not specially

chosen, 102

to give notice to inhabitants to bring in lists of

polls and property, 77

such list to be under oath, and be received as

true unless, .fee, 77

to make fair cash valuation of all taxable prop-

erty, 77

to make estimate of value of property when list

is not brought in, 78

ch estimate to be conclusive, and entered in

valuation, unless, &e., 78

to add to tax of parents, &c., price of books fur-

nished by school committee to chil-

dren, 219

duty of, when taxable person designates an-

other place as his residence, 75

in assessment of all taxes, 77

penalty on, for neglect, 77

neglecting to assess taxes,county commissioners

to appoint persons to perform duty, . 77

masters of dwelling houses, &c., to give names
of taxable persons to, under penalty, . 77

penalty on, for agreeing with parties to an as-

sessment for limited amount, with

view to a residence for taxation, . . 77, 78

may include state, county, and town taxes, or

any two of them, in one assessment, . 78

to assess upon polls one sixth part of sum to be

raised, provided, &c., 78

may add Ave per cent, to tax for convenience of

apportionment, 78

to make list of valuation and assessment thereon,

and deposit in office for public inspec-

tion, 78

contents of such list, 78

to swear to such list, under penalty, 79

form of tax list for collectors, 79

to commit list and warrant to collector, if no
collector, to constable or sheriff, ... 79

contents and form of warrant, 79

to issue new warrant, if original is lost, .... 79

may order taxes to be collected forthwith if

credit is doubtful, 81

ASSESSORS— continued.

to post up rates of disL-ount allowed, 79

may make abatement to pai'ty overtaxed, upon
ajjplication, 70, 224

if application is refused, party may complain to

county commissioners, 79

to furnish certificate of abatements made by
them, SO

to assess persons applying seven days before an

election, SO

to be responsible only for want of integrity in

assessing town, parish, &c., taxes, 80

may reassess all taxes except poll taxes, invalid

by error, &c., 80

may order collection of taxes, although error in

name of person taxed, 82

to make list of persons liable to enrollment in

militia, annually, in May or June, and
deliver copy to town clerks, 91

to take census in towns, 108

to be sworn, and make return under oath, . . . 108

to deliver return to sheriff or transmit to secre-

tary, 108

penalties on, for neglect, &c., 108

duties of, in assessing taxes in watch districts, . 175

in fire districts, 181

in school districts, 223, 224

to ascertain, annually, number of children be-

tween five and fifteen years, and report

to school committee, C2G

to assess highway taxes upon order of town,

and deliver lists to surveyors, .... 245

compensation of, 80, 224-

Assistant, may be chosen if towns deem expe-

dient, 100

to be sworn, 101,103

duties of, 103

Of parishes, to be chosen at annual meeting,

and sworn, 201

form of oaths, 70,103,201

to manage prudential affairs, and have power
of selectmen to call meetings, &c., . . 201

what to insert in warrant for meeting, ... 201

ASSETS.
Of estates of deceased persons, do not

include goods ordered by judgment in

replevin, to be returned by executor,

&c., 051

nor goods and damages recovered by execu-

tor, &c., as a mere testator, 051

may be ordered to be retained to pay debts

not become due, 491

received by executor, &c., after two years

from administration taken, render him
again liable to suits by creditors, . 491, 492

may be marshalled by courts, conformably

to will of deceased, so far as consist-

ent with rights of creditors, 470

how distributed in case of intestates, . . . 485

when an estate is insolvent, 490-500

Of insolvent debtors, how distributed,

594, 595, 597

ASSIGNEES.
of insolvent debtors, 585, 597

(.^ee Insolvency.)

ASSIGNMENT.
of the estate of insolvent debtors, and corpora-

tions, 586, 587, 598

{!<ee Insolvency.)

ASSISTANT CLERK.
of the supreme judicial court for the common-

wealth, 012,614
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ASSISTAISTT GZ.'E'R'K— conthned.

of the courts in the couuties of Jliddlesex aud

Worcester, 012

of supreme and superior court iu Suffolk county, 012

of police courts 509,573

(
Si'e Clerics of the Cotirts, Police Courts.)

ASSUMPSIT.
action of contract substituted for, 053

ASSISTANT WATCaMEIsT.
at state jnison, appointment and salary of, . 870, 871

ATTACHMENT.
writ of, how framed, issued, and served, .... 021

to be served by attachment, if the plaintiff

so directs, 031

may be made on ori^-inal writs, 624

on writs issued to bring in new defendants, 058

in suits iu equity, by creditor's bill or writ

of attachment, 559

upon bills for divorce, iu certain cases, and

how, 530

on writs of review sued out by original

plaintiff, 748

on writ taken out by sureties on adminis-

tration bond against principal, to

make him co-defendant, 506

not to be made of real estate, on writs return-

able before police courts or justices of

the peace, unless damages demanded
exceed twenty dollars, 024

when creditor not bound by adjudication that

amendment in action in which prior

attachment is made, 003

property held by, may be replevied, 731

What Property liable to.

all proi^erty which may be taken on execution

liable to, 024

j)roperty replevied from officer after an attach-

ment, 024

liability of ijlaintiff in replevin and his sure-

ties in such case if there is judgment
for return, 024

goods replevied in other cases, when not to be

made, 025

proceeds in hands of officer of property attached

and sold, 024

goods attached by a former officer who has died

or been removed, 024, 025

owner's interest in building on which mechan-
ic's lien is sought to be enforced, . 704, 705

how protected, in case of sale of building, 704, 705

money in hands of officer after sale on another

attachment or levy, 089

franchises of turnjiikes, and other corporations,

authorized to take toll, 387

How MADE, Duration axd Effect of.

several attachments may be made in any county

on same writ by same or different offi-

cer, 624

not to be made on writ after summons is served, 024

to continue iu force, ncrtwithstanding death of

officer, 625

not to be held in original suit to satisfy judg-
ment in review, 748

of land mortgaged, to continue although mort-
gage is paid before levy, 625

to continue in force thirty days after judgment
for plaintiff, 625

sixty days, if judgment is recovered or the

attachment is made in Nantucket, in

certain cases, 625

ATTACHMENT— continued.

how long when levy on is suspended by
reason of a prior attachment, G90

when, unless dissolved, sufficient cause for in-

stituting proceedings in insolvency

against debtor, 590

against corporations, 599

if, by accident, not dissolved witliin tiuTc al-

lowed, proceedings may bo stayed, . . oO'i

By trustee process, how made, 721

may be made ofproperty in hands of trustee,

after service on defendant ; but writ

must, in such case, be again served on
defendant, 721

on new trustees inserted in writ, or on

same trustee several times, 721

demand to be made within thirty days after

judgment, 724

Exemption from, of certain homesteads, to

extent of eight hundred dollars, . 524, 525

of certain personal propert}^, . . . .102,087,088

property of a debtor discharged in insol-

vency, acquired by him after first pub-

lication of notice, 50

1

of wages of debtor and minor children in

certain cases, 724

Of Real and Leasehold Estates.

of real estate may be made without officer enter-

ing upon or being iu view of land, . • G23

of leasehold estate, officer to state In general

terms the leasehold estate, 626

not valid against subsequent purchaser, or at-

taching creditor, unless writ or copy,

&c., are deposited in clerk's office, . . 626

officer to deposit writ or copy in such case with
clerk, and receive fees therefor, . . . 620

clerk to note time of receiving same, and make a

record thereof, ()26

clerk's fee for record to be taxed by plaintiff in

Ms bill of cost, 620

if writ or copy is so deposited within three

days, the attachment takes effect when
made, otherwise when writ or copy is

deposited, 626

of real estate fraudulently conveyed, or paid for

directly or indirectly and retained by
vendor, or conveyed to a third person, 026

clerk to enter with record of officer's return,

the name also of the person in whom
such record title stands, 020,027

of lands mortgaged to continue, although mort-

gage is paid before levy, 625

of lands held in common, to remain on part as-

signed to defendant on partition, ... 702

Of Goods which cannot be removed.

of personal estate, which by reason of bulk can-

not be immediately removed, copy of
writ to be deposited in the office of the

city or town clerk, '

. . . 027

clerk to receive and file cojjies, and make
record thereof, and receive fee there-

for, 627

officer making a subsequent attachment of same
proi^erty to give notice to the officer

who makes sale under first attach-

ment, 089

Of Shares in Corporations.

may be made by leaving copy with some officer

thereof, 027
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ATTACHMENT— co??^iH^(ef^

siuli attuclinicut to hold shares, aud all subse-

quent dividends, 627

oiBcer having writ against a stockholder may
have a certificate from recording offi-

cer of corporation of number of shares

held by such stockholder, 627

officer making a subsequent attachment of same

property to give notice to the officer

who makes sale under first attach-

ment, 689

Of Personal Property mortgaged or pledged.

of property mortgaged, pledged, or subject to

any lien, how made, 627

attaching creditor in such case to pay mortgage,

or other claim, within ten days after

same is demanded, 627

claimant of property in making demand shall

state in writing exact amount due,

and if it is not paid in ten days, attach-

ment to be chssolved, 627

if he demands and receives more than is

due, creditor may recover excess with

twelve per cent, interest, 628

when such property so attached is redeemed by

creditor, and sold on mesne process or

execution, proceeds to be first ap-

plied to pay amount paid by creditor

on mortgage or other claim, C28

plaintiff, after having so redeemed property, if

he does not recover judgment, may
still hold the property until debtor

repays him, 628

property subject to mortgage, and in possession

of mortgagor, may be attached, and

mortgagee summoned as tnistee to

answer interrogatories, 628

if mortgage is proved to be bona fide, court may
order attaching creditor to pay amount

,. due to the mortgagee, 628

if attaching creditor denies validity of mortgage,

an issue may be framed and tried by
jury, 028

when crecUtor has paid amount as ordered by

court, he may retain amount thereof

out of proceeds of property sold, . . . 628

if in such case plaintiff does not recover judg-

ment, he may hold the property until

debtor has repaid sum so paid by him, 628

Sale of Personal Property attached.

by consent of debtor and all attaching crccUtors,

personal property attached may be

sold by officer, 628

sale to be conducted in like manner as sales on

execution, 624, 688, 689

proceeds in such case to be held by officer, and

liable to further attachment, 624

balance of, above attachments, to be paid to

defendant, 624

live animals and perishable property attached

may be sold by request of either par-

ty, 628, 629

on such request officer to give notice to parties or

their attorneys, and prepare schedule, 629

notice, how given to defendant, 629

three appraisers to be appointed, and sworn by
officer or a justice of the peace, . . . . 629

appraisers, how and by whom to be appointed, . 629

to examine the property and appraise it, if

they find it cannot be kept without

waste or great expense, 629

ATTACHMEl^T— continued.

officer thereupon to sell, and hold proceeds as if

sold by consent, unless defendant de-

posits appraised value, 629

proceeds liable to further attachments, 624

balance of above attachments to be paid to

defendant, 024

defendant may take property on depositing ap-

praised value with officer, or giving

him a bond to pay the amount, or sat-

isfy judgment within certain time, . . C29

bond in such case to be returned with writ, and

suits thereon how brought, 029

writ in suit on, to be indorsed by all creditors

wlio join therein, IV29

judgment on, how awarded, and executions, how
issued, 029

money recovered on such bond to be appro!)ri-

ated to pay expenses of writ thereon,

and residue to attacliing creditors, . . 029

rights of attaching creditors may be determined

by court in equity, and joint or sep-

arate executions awarded, .... 029, 030

in rendering judgment or issuing execution in

such case, sufficient to be reserved for

prior attaching creditors, although

they did not sue, 0:]0

creditor not joining in suit on such bond, may,

on motion, become a party to the suit, 630

or may have scire facias to recover what may be

due him, 030

action on such bond, and such writ of scire

fiicias, limited to one year, 030

Of Joint Personal Property, attached on
Writ against Part Ow'ner.

o\vner of part not attached may have property

appraised, 030

property after appraisal to be delivered to such

owner ujion his giving boud to restore

same, &c., 030

share of defendant in such property to become
pledged to other owner who pays ap-

praised value,

may be sold l>y such owner if not redeemed,

if attachment is dissolved, property to be re-

stored to defendant or officer, ....
bond to be returned by officer, and how suits

may be brought thereon,

030

G30

030

030

How DISSOLVED.

by defendant giving bond to pay amount of

judgment recovered,

bond in such case to be approved by plaintiff

or a master in chancery,

proceedings in such case before master, and

fees therefor,

by defendant's death, if administration is taken

out within a year,

in such case officer to deliver goods attached

to executor or administrator on de-

mand, on beingk paid fees,

if officer has sold the goods, he is liable only

for proceeds,

if officer has paid proceeds to creditor, execu-

tor or administrator may recover same
of creditor, 025,

in actions by executors or administrators in

either of said cases, officer or defend-

ant not to set off claims against de-

ceased,

by final judgment for defendant,

032

032

632

025

025

025

620

020

625
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G31

031

631

031

ATTACHMENT— continued.

by omisaiou to eutcr appeal on exceptions, not

revived by subsequent entry on peti-

tion, 555, 503

by assignment of debtor's estate by proceedings

in insolvency, 5S0

how attaeliment may be made to survive in

such case for benefit of creditors, . 586, 587

not to be, by bringing in new defendant in ac-

tion, 058

not by appeal or exceptions taken until final

judgment thereon, 503

Disputed by Peusons having Subsequent Liens.

validity and effect of, may be disputed by per-

sons having subsequent liens, on the

ground that demand in first suit was
not due or payable, 031

petition to be filed in court by persons disput-

ing attachment, 031

to be made on oath of petitioner, or some
person in his behalf, 031

petitioner to give bond, or recognize to pay
damages and costs,

trial by jury may be Iiad thereon,

attachment may be dissolved in whole or in part,

not to be dissolved by reason of cerfciin de-

fences whicli the defendant might set

up,

proceedings between adverse claimants not af-

fected by answer or other act of

defendant in the suit, 031

if, while proceedings are pending, original action

is removed to liigher court, the inquiry

concerning the attaclimeut shall also

be removed, 031

costs may be awarded to either party in such
proceedings, 031

damages may be, to attacliing creditor if his at-

tachment is sustained, 031

decision on petition to bar any claim for dam-
ages to ijetitioner by plaintiff on iio-

count of Iraud in making attachment, 031

Excessive, how reduced.

defendant may apply to court to which the writ

is returnable, and liavc attachment

dissolved, or part of property re-

stored, if attachment is excessive, 031, 032

ATTAINDER.
no bill of, to be passed, 5

treason not to work corruption of blood or for-

feiture, except, &c., ~

ATTEMPT.
to commit murder, how punished, 793

to extort money by threats, 793

to commit offences, how punished, in various

cases, 820

ATTENDANCE.
of cliililrcn in tlic schools, 228

costs for, wliat to be allowed, before justices of
the peace or police court, 783

in actions nonsuited, defaulted, continued,

&c., 783

day when action is disposed of, further

term, &c., to be entered on docket, . . 783

ATTOSNEY-GHNERAL.
not to hold certain other oflBces, 30, 33

when and how elected, 37, (S2

term of ofBoe of, 37

qualifications of, 37

return of votes for, 59, 00

vacancy in office of, how tilled, 37

ATTORNEY-GENERAL— continued.
neglecting to qualify for ten days, office to be

deemed vacant, 37
annual report of, to legislature, 130

when may be put in type, 53
salary of, yvj

allowance to, for clerical assistance, 129

and for expenses in civil actions, wliere state

is a party, and to account for same, . 130

to appear for commonwealth in capital cases, . 129

and when state is a party, or interested, or
upon order of governor, Arc., . . . 129, 130

to enforce collection of money due to state, . . 137

to assist district-attorneys before grand jury, in

capital cases, 130

and advise them in matters relating to tlieir

office, 130
when present, to have management of pros-

ecutions, &c., 131

to enforce application of funds for public char-

ities, 130

to prosecute corporations lailing to make to le-

gislature, returns required by law, . . 130

to attend sessions of legislature, and give opin-

ions, wlieu required, 130

to advise secretary, treasurer, &c., on questions

of law, 130

to advise tlie governor respecting surrender of
persons demanded as fugitives from
justice, 854

in absence of, court may appoint person to per-

form duties, 130

not to receive fees from prosecutor, nor to be
counsel in certain civil cases, .... 1.30

no fees for travel to be taxed for, 782

to account witli state treasurer for fees, costs,

&c., 130

to prosecute officers of banks for violation of
liiw, 302

to prosecute insurance companies, officers, or
agents, for violation of law, .321

may prosecute loan fund associations for viola-

tion of law, 335
to file informations, &e., against trespassers on

public property, 130

duties of, in relation to persons unlawfully en-

tering or intruding upon, or liolding,

lanils of eommonwealtli, 717-719

when lands, the title to which is in the

state, trustees, guardians, treasurer,

or agents, lor use of Indians, .... 719

ATTORNEY'S FEE,
in supreme judicial court or superior court, . . 783

ATTORNEYS AT LAW.
any citizen, upon three years' study, and other-

wise qualified, may be admitted to

practice, 015

or alien having made his primary declaration,

&e., 015

may be admitted, on examination, without three

years' study, 015

may be admitted, in either case, by supreme or

superior court, 015

from other states, how admitted, (il5

to take and sul)scribe the oath of office, .... 015

may practise in all tlie courts, and no distinction

of counsellors and attorneys, 015

may act as counsel for persons claimed as fugi-

tives from service, 740

may be removed for malpractice or gross mis-

conduct; expenses of removal, liow

paid, 615
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ATTORNEYS AT 1,A.-W— conthmed.

pai'tics may mauag'e their owu suits, or employ
such counsel as they may eng'ag'e, . . 015

not more thau two for each party to be engaged
iu any suit, without leave of court, . . 615

any persons may act as such, in managing suits,

on being specially authorized, .... 615

to have a lien ou execution obtained in suit

prosecuted by them, 615

neglecting to pay money on demand, liable to

pay five times' lawful interest, .... 615

not to appear iu any case previously determined

by tliem as judge or justice, . . . 615, 616

not to act in certain other cases, when judges or

registers, 602, 610

sheriffs, deputy sheriffs, coroners, and consta-

bles not to appear as, &c., 616

penalties for so acting, 151,153,164,616

not to buy, or be interested in buying, claims

for suit, nor to induce persons, by cer-

tain means, to place claims iu their

hands for collection, under penalty, . 618

exempt from serving as jurors, 680

may act as counsel for fugitives from service, . 7-10

to certify demurrers, 655

agreements by, respecting writs, not valid un-

less in writing', 600

arrest of, on mesue process, in actions for money
collected by them, how made, .... 633

on execution in such actions 634

AUCTION.
goods sold by, contrary to law, to be forfeited, 281

tenants of houses, &c., liable for unauthorized

sales l)y, in such house, <tc., 281

penalty on person selling by, without license, . 281

AUCTIONEERS.
to be licensed for one year by selectmen, &c., . 280

license of, to be recorded, 280

fee for license, 280

may be licensed by county commissioners, if

selectmen refuse, 280

cities and towns may designate places of sale

by, &c., 281

to give bond, 280, 281

to keep accounts of sales, 281

may sell at any place within his county, .... 2S1

may sell at any place within the state, when, &c., 281

penalty on, for receiving goods from minors, or

selling before sunrise, or after sunset, 281

for selling in place where he is not author-

ized to sell, 281

for fraud or deceit, 281

on person for selling, not licensed as, ... 281

not to sell under hawkers' licenses, except in

places where licensed as hawkers, . . 283

provisions concerning, not to apply to sheriffs,

&c., 281

AUDITA QUERELA.
form and scr\icc of writ of, 742

where to be sued out and returned iu different

cases, 742

to remedy wrongful issuing of execution on
recognizance for debt, 772

•writ of, to be indorsed before entry, if no one of

plaintiffs resides in this state, .... 622

indorser of, when may be required, or changed,

after entry, 657

after issuing of writ, court may grant uijunc-

tion, as justice and equity require, . . 743

pleadings, trial, and judgment, 742

plaintiff in, entitled to recompense for what
damages, 743

AUDITA QUERELA— oo»^n!?/«?.

judgment in, when a bar to other action for

same damages, 743

appeal from superior court allowed to either

party, as in other civil cases, 742

plaintiff, if imprisoned on process complained
of, may be enlarged on giving bond, . 743

condition of such bond, that plaintiff shall sur-

render himself, if, &c., 743

when plaintiff surrenders, according to his bond,
to be in custody as if writ had not
been brought, 743

AUDITOR OF ACCOUNTS.
when and how elected, 37, 62

return of votes for, 59, 60

term of office of, 37

vacancy iu office of, how filled, 37

qualifications of, 37

neglecting to qualify for ten days, office to be
deemed vacant, 37

to give bond, 135

salary of, 135

may employ one permanent clerk, 135

salary of clerk, 135, 136

may employ additional clerks, 136

salary of such clerks, 136

to examine accounts against state, and may
deduct overcharges, 130, 140

to require bills exceeding fifty dollars to be

sworn to, except, &c., 140

to make and record certificate of amount due on
demands against state, 136

to transmit such certificate to governor, .... 136

to keep distinct accounts of public receipts and
expenditures, school fund, and other

pulilic property, and debts, 136

Annual report to be made by, to legislature, . 136

may be made in print, 53

contents of, 136

when to be laid before legislature, .... 52, 130

of expenses of office, &c., to be made to le-

gislature, 141

to examine treasurer's books annually, .... 130

to comply with certain regulations, prescribed

by governor and council, 130

books and accounts of, to be examined by com-
mittee of the council, 130

and by committee of accounts of legisla-

ture, 136

to cause bank notes to be engraved, 314

to countersign, number, and register such notes

by himself or clerk, 314

to destroy bank notes returned by bank, and

certificate to be entered, &c., 314

to give notes to bank upon receipt of public

stock, 314

securities held by, for banks, to be stamped or

branded, 314

such securities, when withdrawn, to be in-

dorsed, &c., 315

to give notice to bank of bills protested, .... 315

to apply trust funds for payment of bank notes,

&c., 315

penalty for countersigning excess of notes, . . 315

plates, dies, &c., to remain in custody of, ... . 315

to furnish banks with powers of attorney to re-

ceive interest on stocks pledged, . . . 315

may revoke such powers of attorney, 315

may give up securities on receiving ninety per

cent, of bank notes, &c., 315,310

to transfer stocks of insolvent banks to receiv-

ers, 316



INDEX. 935

AUDITOR OP ACCOWNTS — continued.

duties of, as to accounts of county treasurers

for fines, forfeitures, and costs, . 852, 853

to be one of board of commissioners of alien

passengers and state paupers, .... 396

AUDITORS.
may be appointed by court in actions of con-

tract, tort, or replevin, when at issue,

to hear the parties, &c., and report, . 616

to give notice to parties of time and place of

meeting, and may adjourn 616

if more than one in a case, all to meet, but a ma-

jority may report, 616

may be discharged by court, and case committed

to same or other auditors, 616

AUDITORS— continued.

report of, to bo prima facie evidence, 616

interest on, how computed, 685

compensation of, and how taxed and paid, . . . 616

witnesses before, how may be summoned,
sworn, &e., 672, 673

punishment of, for accepting bribes, 813

for bribing or attempting to bribe, 813

AUTHORITY.
conferred on more than two, may be exercised

by a majority, 51

AWARDS. (-S'ee Arbitration.)

of county commissioners, committees, and ref-

erees, to bear interest, 085

form of declaration in actions on, 664

B.

BACK BAY.
limitation to suits for recovery of lands by com-

monwealth, not to apply to land in, . 776

BAIL.
excessive, not to be recpiired, 9, 16

when excessive is required, how party may be

relieved, 734,737

In Civil Cases.

not to be required on mesne process of repre-

sentatives in the general court, .... 22

may be given by any defendant arrested on
mesne process, 635, 637, 642

not to discharge defendant from imprisonment

on sentence of fraud, 642

to be taken by bond to sheriff or other officer,

and with what condition, 642

not discharged by entry of judgment, as at a

former term, in actions continued nisi

in supreme court, 557

not discharged by appeal or exceptions taken, . 563

liability of, not revived by entry of appeal or ex-

ceptions on petition, 555, 563

shall satisfy judgment against principal unless

he is surrendered, or they are other-

wise discliarged, 643

not concluded by adjudication that an amend-
ment is for same cause of action, unless

notified, 662, 663

not liable, unless writ of scire facias is served on
them within one year after final judg-

ment, 643

how long held when judgment is entered in

cases continued nisi, 557

may be exonerated by surrendering their prin-

cipal before final judgment, . . . 643, 644

may be taken anew after surrender of principal

by foi-mer bail, 644

when taken in cases before justice of the peace

and police courts, proceedings in rela-

tion to, 644

when and how liable for support of principal

after surrender, 645

taken in actions in which new defendants are

brought in, to be held liable, 658

may be taken on writs sued out by sureties on
administration bonds, to bring in prin-

cipal, 506

BAIL— continued.

Bond given by, to run to sheriff or other officer, 042

to be with two sureties having sufficient in

state, 042

officer may examine sureties on oath, and
liable if lie takes only one, 642

binding, although executed by one surety, . 642

may be approved by certain magistrates, . . 042

to be returned and filed with writ, and time of

filing noted, 643

to be sent with other papers to court appealed

to, in case of appeal, 643

to be considered so far matter of record that

scire facias may issue on, 643

Scire facias, against, may be issued from court

in which judgment was rendered, in

term time or vacation, in name of cred-

itor, 643

may be issued by justices of the peace, . 005, r)44

what shall be alleged therein, 643

must be served within one year after final

judgment, 043

defendants in, may answer jointly or sever-

ally, 043

costs on, to be paid by bail upon surrender of

princiiial, 043

Surrender of principal by, 043, 044

may be in court where scire facias is penfling,

upon payment of costs, 043

in such case principal to be committed to jail,

and how long held, 043

may be to thejailer in county where principal

was arrested, or in which the original

writ was returnable, 043

in case of surrender to jailer, he may require

copy of bail bond, and shall be pro-

tected by such copy, 643

bail within fourteen days to furnish jailer

with copy of writ and officer's return, 643

and give notice to plaintiff's attorney of

time and place of commitment of

principal, 643

to pay costs on writ of scire facias if sued out, 044

may be made in court where original action is

pending or to officer holding execution, 644

principal, when surrendered, shall be re-

ceived by jailer and may be bailed anew, 644

before police court and justices of the peace.
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BAIL— continued.

creditor to procure attendance of offi-

cer, G44

in such case, officer to attend and take charge

of princ)i)al, 044

entry to be made of surrender, and principal

to be committed, 644

copies of papers to be delivered to officer, and
by him to jmler, 644

fees of officer, C44

Support of principal siirrendered, . . 044, 045

ii'principal claims suj^port as pauper, creditor

to pay iu advance or give security, 644, 045

bail liable for support of, luitil seven days af-

ter notice to creditor, 045

when defendant may be discharged if sup-

port is not paid, 045

In Criminal Cases.

arson, rape, and treason not bailable, 836

persons constitutionally committed by governor
and council, senate, and house of rep-

resentatives, not bailable, 738

to be taken by magi strates in bailable cases, vehen

there is cause to believe prisoner guilty, 833

to be taken by recognizance, 832

by whom to be taken when persons are commit-
ted for bailable offences, or for not
finding sureties of the peace, . 737, 738, 834

not to be taken by police court, justice of
peace, or commissioner, in a less sum
than was required on commitment, . . 834

in what cases may be taken by magistrate, at

jirisoner's request, without examina-
tion, 831, 832

to be taken, if offered, in all cases bailable, for

appearance at adjourned examination

before a magistrate, 832

by magistrate, after examination, in all ca-

ses bailable by him, 833

on habeas corpus, in all Iiailable cases, . . . 737

by justice of the peace, pursuant to order of

judge, &c, 737

may be allowed by supreme court, or superior

court, or any judge of said courts, in

all cases whatever, (except, &c.,) on
writ of habeas corpus, ...... 737, 738

persons held in prison on indictment, wlien to

be bailed on their own recognizance,

if brought to early trial, 840

those committed on Lord's day, or on evening

or afternoon preceding, may be bailed

on Lord's day, 834

Surrender of principal by, 835, 836

may exonerate themselves by surrender of

principal into court, 835

before commencement of scire facias, . . . 835

before final judgment on scire facias, ..... 835

after final judgment on scire facias, . . . 835, 830

If scire f;icias is commenced, whole costs or

penalty, or part tliereof, the court may
require to be paid, 835

where by act of God, or of government, or by
sentence of law, principal cannot be

surrendered, bail may be discharged

by court, with or without costs, . . , 835

principal, when once surrendered, may be bailed

anew, 835

new bail not to have benefit of surrender, &c.,

like former bail, 835

BAILEES.
embezzlement by, how punished, 800

BAKER'S ISLAND.
land for lighthouses on, ceded to United States, 44

BALANCES.
unclaimed, for two years or more, and held by

corporations, to be advertised, .... 386

BALLAST.
weighing of, may be regulated by ordinance in

cities, &c., 291, 292

BALLOTS. {See Elections.)

when several officers may be voted for on one
ballot, 58

penalty for giving more than one vote, 61

BALUSTRADES, &c.
may be r<'guluted by city councils, 107

BANKRUPTCY.
congress may establish a system of, 4
when discharge in is pleaded, from what time

parties liable for costs, 780

BANK BILLS. (See Bcmk.?.)

how attached and disposed of, 024, 687

penalty for larceny of paper, &c., designed for, 798

on printers, &c., for retaining such paper,

&c., with intent, &c., 798

on persons having custody of such paper,

&c., retaining, with intent, &c., . . . 798

for passing as currency, except, &c., .... 810

for passing any for less than five dollars, ex-

cept bank notes, 810

for passing fractional bills or notes, .... 810

for wilfully and maliciously injuring, . . . 810

for maliciously gathering up and retaining,

to injure the business of bank, .... 810

indictment and proof, in such oases, .... 810

for having in possession five uncurrent and
worthless, witli intent to circulate, to

defraud, 810

for uttering and passing such bills, with such

intent, 811

for engraving and issuing shop bills in form
of, &c., 811

counterfeit and forged, to be seized and de-

stroyed, 811

remuneration to prosecutors of forgers of, &c., . 811

BANKS.
I. COMMISSIONERS.

three to be appointed by governor, .300, 301

tenure of office, 301

to be sworn, 301

may appoint a clerk, prescribe his duties, and

fix his compensation, 301

to visit banks within one year after going into

operation, &'c., .301

to visit banks, savings institutions, &c., once in

two years, 301

powers and duties at such visits, 301

to preserve a full record of their proceedings,

and condition of each bank, 301

to visit banks whose charters have been an-

nulled, 301

may summon, and examine under oath, all di-

rectors, &e., 301

penalty for refusing to testify before, &c., . . . 301

to examine any bank or savings institution,

upon request of five or more officers, . 301

to apply to supreme judicial court for injunction

upon insolvent banks, 301

to make annual report to secretary, 302

to report violation of laws, &c., to secretary, . . 302

banks not to discount notes of, 302

salary of, &c., 302

to examine certificates of stocks held by the

auditor, 315
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BAWKS — continued.

II. ORGANIZED UNDER CHARTERS.
1. General Provisions.

subject to what liabilities, &c., 302

name of, privileges, &c., 302

where to be kept, 302

may receive deposits, loan money, and divide

profits, 302

not to go into operation until one half of capital

is paid in, &c., 302

capital to be examined by commissioners ap-

pointed by governor, 302

duties of such commissioners, 302

stock not to be sold until whole amount is

paid in, 302

stockholder of, not to receive loan until full

amount of his shares is paid in, ... 302

Bpecie, equal to fifteen per cent, of liability, for

circulation and deposit, to be kept in, 302

what to be deemed such, 303

increase of capital, how to be paid in, 303

when paid in, certificate to be forwarded to

secretary of commonwealth, 303

no person shall hold more than one half of capi-

tal stock of a bank, exclusive of stock

held as collateral, 303

commonwealth may take stock in, 303

not to loan more than one half of capital, on

pledge of their own stock, 303

not to hold their own stock except as security,

under penalty, 303

stock held as security to be sold within six

months, under penalty, 303

debts, limit of, 303

directors, liability of, when debts exceed amount
allowed by law, 303

dissenting, &c., how exonerated from such

debts, 303

not exempted from liability by directors becom-

ing liable, 303

not to use their money, &c., in trade, 303

may sell property held by them in pledge, . . . 303

to pay over surplus of sales of pledged property,

303, 304

may hold real estate not exceeding twelve per

cent, of its capital, for convenient

transaction of business, 304

2. Meetings, Votes, Proxies.

Meetings, notices of, how to be given, .... 304

each bank to prepare list of stockholders, &c.,

at least once in six months, under
penalty, 304

Votes, what number, stockholders entitled to, 304

by absent stockholder, may be by proxy, , 304

Proxies, votes of stockholders by, ,304

salaried officers not to vote as, 304

record of, to be made, under penalty, . . . . 304

form and execution of, 304

to be filed with cashier, &c., within ten days

ofexecution and three days of meeting, 304

for what time and meetings valid, 304

list of, to be prepared and read at meeting,

.

304

not to be received or asked for by salaried

officers, under penalty, 304

penalty on officers for violation of provisions

concerning, 305

3. Directors.
number of, to be determined by by-laws, .... 305

to be not less than seven, nor more than twelve, 305

to be citizens, &c., of this state, 305

to be stockholders, holding unpledged stock, • 305

79 118
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not to be directors oftwo banks at same time, . 305

where majority of to reside, &c., 305

to be chosen annually, by ballot, 305

at what time to be chosen, 305

may be appointed by legislature, when the state

is stockholder, 305

how may be removed, 305

vacancies, how filled, 305

majority of, to be a quorum, 305

to record notes, &c., offered for discount, and

proceedings at meetings of, &c., un-

der penalty, 305

to prepare lists of proxies, &c., to be read at

stockholders' meetings, 304

liability of, in certain cases, .303

absent, &c., how exonerated, .303

may call special meetings of stockholders, . . . 305

to choose one of their number president, and fix

his compensation, 305

to appoint cashier, 305

may appoint clerks and other officers, 305

not to be liable to an amount exceeding thirty

per cent, of capital stock of, unless, &c., 30fi

President, to be chosen from and by directors, 305

compensation of, to be fixed by directors, . 305

4. Cashier and Loans to Officers.

Cashier, to be appointed by directors, .... 305

to give bond, 305

exempted from serving as juror, 680

to call special meetings of stockholders, in

certain cases, .300

not to be director of bank of which he is

cashier, under penalty upon the bank, 306

not to hire money of such bank, under pen-

alty upon the bank, 306

or clerk to furnish officer, &c., serving exe-

cution on lands mortgaged to bank,

with a copy of note or obligation, se-

cured by the mortgage, &c., 308

to make annual returns, under oath, to secre-

tary, .311,312

form of return, 311

Officers, for conducting business of, may be

appointed by directors, 305

such officers not to hire money of their own
bank, under penalty upon the bank, . 306

liabiUty of, on notes, &c., limited, 306

penalty on bank, if officer liable to greater

amount than allowed by law, .... 306

penalty on, for embezzlement, 800

taking by accomplice of, deemed taking by
officer, 800

money taken in such cases need not be iden-

tified, 800

5. Bills and Notes.
no bank to pay out other than its own, .306

amount of, which may be issued, 306

not to be issued except at banking house, . . . 306

not to be issued to be kept from circulation,

under penalty, 307

in whose names to be issued, 306

to be signed by president and cashier, 306

signed by cither president or cashier, and in cir-

culation, to be redeemed, 306

altered to larger amount in circulation, bank lia-

ble for original amount, 306

to be redeemed in specie, during bankmg hours,

under penalty, 30()

denominations of, 306

fractional, not to be issued, under penalty, . • • SbG
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worthless and counterfeit, how to be stamped

by banks, 306

penalty for not stamping, &c., 306, 307

If stamped by mistake, bank liable to holder for

its value, 307

not to be issued, payable at a future day certain,

or with interest, except, &c., 307

property of bank to be first applied for redemp-

tion of, 307

may be replevied by banks if unlawfully de-

tained, 307

proceedings in such case, 307

suits on may be brought within twenty years

from issue, "77

when, where, and how redeemable, .... 307, 308

penalty for neglect to redeem, 308

provisions not to extend to certain checks and

drafts, 308

nor restrain a bank from drawing for balances

due, 308

6. Loans and Discounts.

not to be made, except at banking house, . . . 306

not to be made, unless payable by bank, in

specie, &c., on demand, under penalty, 307

interest and exchange, exceeding six per cent.,

not to be taken, under penalty, .... 307

7. Taking Land, &c., on Execution.

lands of, may be sold on execution, and how
officer shall proceed, 308

officer may adjourn sale, 308

lands mortgaged to, may be sold on execu-

tion, 308

cashier or clerk to furnish officer, &c., serv-

ing execution with a copy of note or

obligation, &c., 308

officer making- seizure to file notice in reg-

istry of deeds, &c., if required, . . . . 308

transfer of note, &c., not valid after such

notice, 308,309

8. Liability of Stockholders.
stockholders, liability of, in case of loss, &c.,

of capital stock by mismanagement of

directors, 309

not so liable exceeding the amount of stock

actually held by, 300

liable for redemption of bills when bank
stops payment, 309

transferring shares to avoid such liability,

subject to same on the shares trans-

ferred, 309

at expiration of charter, liable for redemp-

tion of bills, 309

who, believing a bank insolvent, transfer

shares, &c.,8ubject to the same liability, 309

obliged to pay debt, &c., against bank, may
recover from other stockholders, &c., 309

corporations, being stockholders, under the

same liabilities, &c., as individuals, . 309

9. Loans to Commonwealth.
loan, not exceeding five per cent, of capital

stock, to be made to the common-
wealth, upon requisition of the legis-

lature, .309

loan reimbursable by five annual instalments, or

at shorter period, interest not exceed-

ing five per cent., 309

neglecting to loan, for tliirty days after notice,

to pay two per cent, a month, .... 310

suits to be instituted by the treasurer for re-

covery of penalty, 310

BANKS— continned.

treasurer to give notice to president or cashier

of amount required, 309

amount of loan required, to be forthwith placed

to credit of the state, .309

loan demanded, to be equalized by treasurer

among the several banks, having ref-

erence to obligation of bank, and
amount previously borrowed, . . 309, 310

10. Taxes.

to ftimish to treasurer, in April and October,

statement of stock paid in, &c., until

capital is paid, 310

to pay to the treasurer, in April and October, a

tax of one half per cent., &c., .... 310

treasurer to commence an action for neglect, . . 310

11. Weights.
weights to be proved and sealed by treasurer,

&c., once in five years 310

no tender of goods by banks valid, weighed

with other weights, 310

12. Returns.
in Boston, to transmit weekly returns to secre-

tary, 310

in South Boston and out of Boston, to transmit

monthly returns to secretary, . . 310,311

penalty for neglect, 311

blank forms ibr returns, to be furnished by
secretary, 311

form of return, 311

annual return, penalty for neglect to make, . , 312

13. Investigations.

legislature may examine into the doings of, &c., 312

and may declare charter forfeited, 312

penalty on officer neglecting to exhibit books, &c., 312

one eighth of stockholders in value may choose

committee to investigate, &c., .... 312

Buch committee, in certain cases, to report to su-

preme judicial court, 312

and court may issue injunction, 312

14. Annulling and Expiration of Charters.
stockholders, by a majority of votes, &c., may

annul charters of, 312, 313

meeting for such purpose, how called, . . . 312, 313

stockholders not exempt from liability by such

annulling, 313

that have annulled their charters, exempt from

bank tax on certificate of commission-

ers, &c., 313

Bupreme judicial court, on application of stock-

holder or creditor, may limit time of

liability of such banks, 31.'5

plates and dies of bank, when charter expires,

&c., to be delivered to court, 313

15. New Privileges.

new or greater privileges granted to any bank
hereafter, extended to banks in opera-

tion, 313

ni. ORGANIZED UNDER GENERAL LAWS.
ten or more persons may be a corporation for

banking purposes, &c., 313

amount of capital stock, 313

capital stock to be paid in gold and silver, one

half before bank goes into operation,

&c., 313

certificate of name, &e., to be made and re-

corded in registry of deeds, and filed

with the secretary, 313, 314

copies of certificate attested to be admitted as

evidence, 314
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BANKS— continued.

by a vote of three fourths of its stockholders,

may increase its capital, 314

subject to laws relating to otiier banks, so far

as consistent with following- provis-

ions, 313

business to be carried on at banking house only, Zli

neglect to carry on business to work a for-

feiture of its privilege, 314

and it may be proceeded against, &c., 314

annual meetings, when to be held, 315

Notes, to be engraved and printed by auditor, 314

to be countersigned, registered, and num-
bered, before delivered to banks, . . . 314

when returned to auditor, to be destroyed in

presence of president and casliier, . . 314

and certificate thereof to be entered on
books, 314

to be delivered to banks upon receipt of pub-
lic stock, &c., 314

what stocks and amount thereof to be trans-

ferred to auditor for such notes, . . . 314

what part of such stock to be exempt from
taxation, 314

to be at all times secured in full by public

stocks, 314

seciirities for, may be exchanged or surren-

dered, &c., 3-14

to be stamped by auditor, 314

when withdrawn, how to be indorsed, . . 31a

when signed and executed by bank, may be

circulated as money, 315

penalty on bank, when payment of, in gold
or silver, is refused, 315

may be protested in such case, 315

if bank neglects to redeem for ten days
after notice from auditor, may be re-

deemed from trust funds in his hands, 315

proceedings in such case, 315

penalty on auditor for signing excess of, . . 315

plates, dies, &c., of, to remain in custody of
auditor, 315

expense of such plates, &c., by wliom paid, 315

bank to pay out none but its own, and of
other banks of this state, 315

suits on, may be brought within twenty
years from issue, 777

Stocks, public, to be transferred by banks to

auditor to secure notes, 314

may be exchanged or surrendered, 314

to be stamped, 314

when withdrawn, how to be indorsed, . . . 315

when to be applied for redemi^tion of notes, 315

banks to receive the interest and dividends
on, 315

auditor may give powers of attorney for

tliat purpose, and revoke the same, . 315

dividends on, received by auditor, to be held
in trust for bank, 315

banks to make returns of, to secretary, . . . 315
to be examined by bank commissioners, . . 315
to be exchanged, &c., if commissioners re-

quire, 315
when to be returned to bank, 315

how exonerated from Uability to redeem bills, . 310
when insolvent, may be restrained by injunc-

tion from supreme judicial court, . . . 316
when in hands of receivers, auditor to trans-

fer to, stocks belonging to, 316
provisions concerning, may be altered or re-

pealed by legislature, 316
may be dissolved by special act of legislature, . 310

BANKS— continued.

remedies against bank and its officers not im-
paired by such dissolution, 316

provisions to apply to banks heretofore organ-
ized, 316

IV. SAVINGS BANKS."

by what provisions to be governed, 316

Officers of, how chosen or appointed, .... 310

to be sworn, 311;

tenure of office, 316

vacancies, how filled, 31(5

chosen, to be notified by clerk, &c., .... 316

list of, who accept, to be published in news-
paper by clerk, 316

penalty on clerk for neglect or false publi-

cation, 316

Treasurer, Iiow apijointed, 316

to give bond, 316

to make annual returns to assessors, . . . 318

to inlbrm overseers of poor, upon request,

of deposits of paupers, 318

to inform assessors of amount exceeding
two hundred dollars of any resident

of a city or town, 313
penalty on, for refusal of, or false informa-

tion, 318

Special meetings of, may be held by order
of trustees, 317

to be called by treasurer on written request

often members, 317

all meetings to be advertised in newspaper, 317

members of, ho* elected, and how may with-

draw, 317

no person to continue a member after remo-
val from state, 317

may receive money on deposit, 317

limitation of amount of deposit by one per-

son, 317
deposits, how to be invested, 317

investments restricted, 317

may loan on bonds, provided, &c., 317

no member of a committee, or officer of, to bor-
row, &c., 317

dividends, how made, and deposits, how with-
drawn, 317

to make annual returns to the secretary, . . 317, 318

money deposited in the name of minors may be
withdrawn by them, 318

legislature may make further regulations for the

government of, 318

V. BANKS AND SAVINGS BANKS,
closing concerns, trustees to make annual re-

ports, 319

penalty on, for neglect, 319

not subject to insolvent laws, 598

BAEK.
measurers of, how chosen or appointed, .... 161

to be sworn, 161

fees of, 278

to be measured, &c., like wood, 278

penalty for selling without being measured, . . 278

sale, inspection, &c., of, may be regulated by
towns and cities, 278, 279

BARLEY.
standard weight of bushel of, , 205

BARNSTABLE.
laud in, ceded to United States, ... ... 44, 45

regulations concerning shell fish on south shore, 433

County, provision concerning registry of

deeds, &c., in, 154
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BABS.
ou or across town or private way, how may be

removed, 251

punishment for throwing down and leaving-

open, &c., 856

BASS.
provisions respecting the taking of, 431

BASS RIVER.
laud at, ceded to United States, 45

BASTARD.
Mother of, may institute process against al-

leged father, 404

may testify, &c., in support of complaint, . 405

exiimination of, may be given in evidence on

trial, 405

Complaints, how and by whom made, if wo-

man refuses to complain, 404

where to be made, if woman is in state alms-

house, 404

not to be withdrawn without consent of

overseers of poor, 405

complainant not required to support defendant

in prison, 406

warrant where returnable in different cases, 404, 5~0

Alleged father of, may be required to give

boud to appear, &c., 404

may be committed till bond is given, .... 404

may be subsequently discharged, upon giv-

ing bond, 405

bond of, to remain in force till final judg-

ment, 404

may be required to give new bond, if sure-

ties are dissatisfied, &c., 405

to be adjudged the father, if jury find him
guilty, 405

if found not guilty, to be discharged ; and

verdict final in either case, 405

Adjudged father of, to maintain, with assist-

ance of mother, 405

to give bond to perform order of court, in-

demnify town, &c., 405

may be committed till he gives such bond, . 405

' entitled to relief as a poor debtor, after nine-

ty days' confinement, 405

how to give notice of intention to take poor

debtor's oath, 405

liable to mother, and town, &c., after dis-

charge, on such oath, 405

settlements made between parents of, not to

relieve father from liability to town

for support of, 405

prosecutions to be heard at civil term of supe-

rior court, 405, 406

for what reasons may be continued, .... 404

to inherit from mother and maternal ances-

tors, 474

mother of, heir to, 474

may be bound as apprentice by mother, .... 649

where parents intermarry, to be considered le-

gitimate, 474

issue of marriage dissolved on account of

consanguinity, &c., of parties, to be

deemed to be, 534

mother of infant, how punished for concealing

death of, 818

how may be indicted, and what verdict given, 818

BEACHES.
provisions respecting improvement of, . . 750-752

(See Meadows.)

BEACOTiT.
on spit of sand in Boston harbor, ceded to

United States, 44

BEASTS.
of the plough, exempt from distress for taxes, 82

how impounded for going at large contrary to

law, or doing damage, 185, 186

damage done by, may be sued for in an action

of tort, 185

distrained or impounded, how may be replevied,

730, 731

punishment for wilfully killing, maiming, &c., 805

for cruelly beating and torturing, 822

for driving, &c., on railroads, without leave

of proprietors, 363

not ordinarily kept in confinement, when sub-

ject of larceny, 799

BEDS AND BEDDING.
what exempt from distress and attachment,

&c., 82,688

BEEF.
weighers of, when and how appointed, 258

not to be dealers in cattle, 258

to be sworn, 258

fees of, 258

BEER.
strong and lager, considered intoxicating liquor, 442

penalty for setting up exhibitions at which is

sold beer, 464

BEGGARS.
idle and dissolute, how to be arrested and pun-

ished, 820

BELL-BOPE.
penalty for wilfully, &c., cutting within twenty-

four hours before fire, 796

during the burning, 796, 797

BELIiS.
to be used with sleds or sleighs, drawn by

horses, on roads, 423

BERRIES.
to be sold by the strike or level measure, . . . 264

BIBLE.
to be read daily in public schools, 218

exempt from attachment, &c., 688

copy of, to be furnished at expense of county,

to each prisoner in jail and house of

correction, 863

BIGAMY.
prohibited, and how pimished, 529, 817, 818

BILL OF DISCOVERY.
jurisdiction of, given to supreme court in equity, 559

BILL IN EQUIITY.
cases in equity may be commenced by, 559

(See Equity.)

BILL OF LADING.
making false, to defraud insurer, how punished, 850

BILL OP PARTICULARS.
to be filed on entry of action, when either com-

mon count is used, 655

may be ordered by court to be filed by either

party to a suit, 660

items in, to be numbered consecutively, .... 655

deemed part of record, and to be answered or

replied to as such, 655

every item to be answered specifically, 656

BILLS OF EXCHANGE.
maturing on Sundays and public holidays, when

payable, 293

when may be protested, in such case, 293

damages on protested bills, payable beyond lim-

its of United States, 293, 294

payable without tliis state, and within

United States, 294

payable within this state, 294

grace allowed on, 291
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BILLS OF EXCHANGE— co(l^m«erf.

parties sevfruUy liable on, may be joined in

same action, 654

how proved agiiinst estates of insolvent debt-

ors, 584,598

BILLS AND RESOLVES.
to be approved by governor, or returned to le-

gislature with objections, 17

how to become law, if governor objects, .... IT

if not returned by governor within five days,

to become law, unless legislature ad-

journs, 18, 32

to be engrossed on parchment, under direction

of secretary, 49

BILLIARD TABLES AND BOWLING
ALLEYS.
licenses for keeping, may be granted by select-

men, &c., 403

penalty for keeping without license, 463

for admitting minors to, 463

for allowing play after six o'clock Saturday af-

ternoon, &c., 403

officers may enter, &,c., to enforce laws, .... 403

penalty for erecting, &c., bowling alley witliout

license, 463

jurisdiction of offences for keeping contrary to

law, given to justices of peace, .... 009

BILLINGSGATE ISLAND.
land on, ceded to United States, 45

BIRTHS.
city and town clerks to record and index facts

concerning, 168

form of record, 108

to be reported to clerks by parents, 169

return to be made by clerk to secretary, under

penalty, 169

record of clerk concerning, to be prima facie

evidence in legal proceedings, .... 169

certificate of clerk to be evidence of such record, 169

superintendents of state almshouses to make
returns concerning, 169, 170

town clerks, where such almshouses are located,

to be exempt from making returns, . 170

towns may make additional rules concerning

registration of, 170

registrars may be appointed in certain towns,

&c., to make record, &c., concerning, 170

BIRD ISLAND.
ceded to United States, 44

BIRDS.
certain, penalty for killing, &c., at certain sea-

sons, 429

at any time, 429, 430

for taking by traps, &c., 430

for killing on salt marshes, at certain sea-

sons, 430

grouse or heath hen, 430

penalties may be suspended, 430

plover, &c., at certain seasons, 430

or at any time, with unusual implements, 430

search warrants for grouse may be issued in

certain cases, 430

not ordinarily kept in state of confinement,

when subject of larceny, . . • .... 799

BLASPHEMY.
how punished, 819

BOARD OP ACCOUNTS.
in Suffolk county, how constituted, and general

duties and compensation of, . . . 149, 150

to settle and allow accounts for expenses of

keeping prisoners in house of correc-

tion, &c., 804, 805

79*

BOARD OF DIRECTORS OF PUBLIC
INSTITUTIONS lor the city of Boston.

powers and duties of, 394, 395, 858, 859

BOARD OF EXAMINERS.
of whom to consist, 149

to examine returns of votes for county commis-
sioners, 60

when to meet for this purpose, 00
to notify person chosen, 00

to file returns, after examination, in clerk's of-

fice, 00

penalties for neglect of duty, OO

to examine and allow accounts of commissioners, 149

compensation of, i^y

BOARD OF HEALTH.
may be chosen by towns, if no special pro-

vision is made by law, I8S

of what number to consist, isg

or health officer may be chosen, iss

selectmen to be, if none cliosen, 1S8

how appointed, or constituted, in cities, .... 188

and if not appointed with full powers, city coun-

cil to act, 188

may appoint a physician, and establish his pay, 188

to regulate fees, &c., of persons employed in

execution of health laws, 188

to make regulations respecting nuisances, causes

of sickness, &c., 188

as to articles that may contain infection, . . 168

penalty for violating such regulations, . . . 188, 189

to give notice of regulations, 189

to examine into and abate nuisances, &c., . . . 189

may order nuisances on private property to be
removed by owner, &c., 189

penalty on owner, &o., for neglect, &c., to

remove same, 189

how such order to be served on owner, . . 189

if premises are unoccupied, i89

may remove nuisance, &c., at expense of owner,
&c., if he neglects, 189

may notify occupants of unfit dwellings to

cleanse or to quit premises, 189
may cleanse the same, or remove occupants for-

cibly, if they neglect, 189

such premises not again to be occupied
witliout written permission of, ... . 189

penalty for occupying witliout such permis-
sion, 189

courts may order nuisances to be abated under
direction of, 189

may make compulsory examinations of prem-
ises, if owners refuse, 190

how to proceed in such examinations, 190

may grant permits for removal of nuisances,

sick persons, and infected articles, . . 190

may remove infected person to separate house,
&c., 190

charges of such removal, &c., by whom to

be paid, 190

proceedings in case infected person cannot
be removed, pjo

may prevent entrance of infected persons from
other states, without license, 190

penalty on person coming into the state

from infected places without such
license, 190

may, under warrant of two justices, remove sick

person, impress houses, nurses, &c.,

for the sick, 190

may apply to a justice for warrant to impress

men, to secure, &c., infected articles,

190, 191
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BOAKD OF HEATiT'H.— contimied.

such M'arraut to be issued by justice, , . . . 191

may authorize impressing of houses, &c.,

for safe keepiug of infected articles, . 191

may be executed by breaking open houses,

&c., if necessary, 191

in execution of, officer may require aid, . 191

penalty for refusing to aid officer, .... 191

expenses of securing infected articles to be

paid by owner, 191

compensation for houses and services im-

pressed to be made by towns, .... 191

may order removal of certain sick prisoners to

hospital, &c., 191

return of such removal to be made to court, 191

may make regulations concerning quarantine of

vessels in seaport towns, 192

may remove foul, &c., vessels to quarantine

ground, 192

to have charge of hospitals, &c., in towns, . 192, 193

to provide hospitals when dangerous disease

breaks out, 193

may cause sick, &c., persons to be removed
thereto, unless, &c., 193

to give public notice, &c., when dangerous dis-

ease exists, 193

to assign places for trades, &c., which are nui-

sances, &c. 193

such assignment to be recorded, 19-1

may forbid the exercise of such trades, &c., . . 194

orders forbidding same, how to be served

on occupant, 194

penalty for disobeying order, 194

appeal to superior court and trial by jury, . 194

trade not to be exercised during pendency

of appeal, 194

form, return, and effect of verdict, 194

costs in such cases, 194

when places assigned are nuisances, may
be revoked by superior court, .... 194

may make, and shall give notice of, regulations

concerning burial grounds, &c., . . . 19G

BOARDING-HOUSES AND TAVERNS.
Keepers of, to give names of persons taxable

and liable to enrolment to assessors,

under penalty, 77, 91

to have lien on baggage and effects of

guests or boarders brought to their

house, 770

how lien may be enforced, 770

not to have lien upon wearing apparel of

seamen, in certain cases, 290, 770

BOATS.
for transporting stone, regulations of, ... 290, 291

of fishermen exempt from attachment and levy

on execution, 68S

unlawful taking and using of, how punished, . 801

BONDS.
General Provisions.

of corporations and joint stock companies nego-

tiable, 293

Suits upon, how declared on, 654

forms of declaration on, 604

judgment to be for penal sum, when it ap-

pears that condition is broken, .... 686

execution to issue for sum found due, . . . 686

amount due for subsequent breaches may
be recovered by scire facias, 686

in such case, amount how assessed on scire

facias, 686

above proceedings not to prevent other

Buits for non-performance of contract, 686

BONDS— continued.

Probate.
miscellaneous provisions respecting, .... 505-507

sureties to be residents of this state, and ap-

proved by judge, 505

to be examined by judge, his approval indorsed

thereon and filed, 505

when need not contain provision to account for

proceeds of real estate, 505

when there are two or more persons appointed

to a trust, joint or separate bonds
may be taken, 505

if sureties or penalty is insufficient, new bond
may be required, 505

surety may be discharged on petition, 505

if principal fails to give new bond when re-

quired, to be discharged from trust, . 505

prior sureties to be liable for breaches before

new bond is approved, 505

By administrators, when to be given, and

conditions of, 483

by special administrators, 484

public administrators, 486, 487

By executors, when to be given, and condi-

tions of, 481

in case executor is residuary legatee, . . . 481

By guardians, when required, and conditions

of, 545

By trustees, when required, and conditions of, 501

May be put in suit, by creditors next of kin,

legatees, &c., in different cases, . 505, 506

how when judge is obligor, 503

proceedings in such case, 500

writs, how indorsed, &c., 506

indorsers of, liable for costs, 506

action on, if not brought against, or writ not

served on principal resident in state,

to be continued at request of sureties,

to bring in principal, 500

sureties ou, when sued without principal,

may have writ to arrest or attach

property, and summon him to appear

as defendant, 508

judgment, if for plaintiff, to be rendered

against principal and sureties, .... 500

when rendered, how and iu whose name,

&c., execution shall be awarded, . . . 500

execution on such judgment, how issued

and served, 506, 507

moneys collected by suit on, how disposed of, 507

for new breach of, scire facias may issue on
original judgment for further dam-
ages, 507

Kespecting Property attached.

To dissolve attachments, how given and

approved, 632

By debtor whose goods are attached to

pay appraised value, and prevent
sale, 629

• to be taken by officers, if offered by debtor, 629

to he returned with writ, as bail bonds are, 629

if forfeited, may be sued by creditors in

officer's name, . 629

writ on, to be indorsed with names of all

the creditors who sue, 629

all creditors, whose names are indorsed on

writ, liable to execution for costs, . . 629

money recovered on, after deducting ex-

penses, to belong to attaching cred-

itors, and be distributed by court, . . 629

judgment may be rendered, and execution
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BONDS — continued.

awarded to the several creditors, as in

suits on administration bonds, . . GZ'i, C30

or one execution may issue for all the cred-

itors, 030

execution not to be awarded, without re-

serving for prior attaching creditors,

thougli they did not sue, 630

before final judgment on, any attaching cred-

itor may become a party to suit, . . . C30

after judgment on, attacliiug creditor not a

party to tlie suit on, may have scire

facias to recover what may be due to

him, 030

suit on, and scire facias on judgment on,

limited to a year after cause of action.

{See Attachment.) G30

By any of the owners of goods attached
on suit against part owner, . . . 630

to be taken by officers, if offered by debtor

or other part owner, and property de-

livered to him, 630

to be returned, sued, &c., as bonds above
mentioned given by debtors to prevent

sale, 630

Issued by Railroad Companies.

how issued, secured by mortgage, &c., . . . 363-307

Ix OTHER Cases.

By plaintiff on taking out execution
against absent defendants, . 005, 046

In estates of insolvent debtors, may be re-

quired of assignees, 586

of assignees, how sued, 586

bottomry and respondentia, how proved
against debtor's estate, 584, 598

By poor debtor, when final judgment is ren-

dered against him, or when surren-

dered by bail after judgment, to obtain

discharge, 040

action of contract may be brought on such
bond, 641

Bail bonds. {See Bail.) 642

In actions of replevin. {See Replevin.) . 730,731

To obtain execution for costs before appeal

from taxation is determined, 782

For keeping conditions of pardon, .... 855

whore to be deposited and when prose-

cuted, 855

By various public officers. {See Titles of
respective Officers.)

BONFIRES.
punishment for making within ten rods of

building, 816

BOOKS.
used in schools, provisions concerning, . . 218, 219

what exempt from attachment and execu-

tion, 624, 688

BOOTS, &c.
makers of to have exclusive right to stamp, . . 270

how stamped, stamp to be deemed warranty, . 270

not deemed merchantable unless stamped, . . . 270

penalty for fraudulently stamping with anoth-

er's name, 270

BOSTON.
city of, lighthouse, on Light-House Island, in

harbor of, ceded to United States, . . 44

beacon and spit of sand in harbor of, ceded to

United States, 44, 45

Ca6tIe,Governor'8,George's,and Lovel's Islands,

in harbor of, ceded to United States, . 44

BOSTON— continued.

laud ou Long Island Head, in harbor of, ceded

to United States, 44

Nix's Mate, in harbor of, ceded to United States, 45

Great Brewster Island, in harbor of, laud on,

ceded to United States, 45

site for beacon ou Point Alderton Bay, ceded to

United States, 45
" Masonic Temple," in, ceded to United States, 45

harbor of, what to be deemed limits of, for cer-

tain purposes, 290

penalty for boarding vessels in, without
leave, except by pilot, &c., 290

county property in Suffolk, to belong to, .... 144

to provide county buildings, and i)ay all county
charges, 144

aldermen to act as county commissioners in, . . 148

criminal jurisdiction over islands and waters in

harbor of, 145

treasurer of, to be treasurer of Suffolk county, . 149

powers and duties of aldermen in laying out

ways in, 242

in laying, maintaining, &c., drains and sew-

ers in, 253, 254

in relation to signs, gates, &c., at railroad

crossings, ,301

lunatic hospital in, special provisions concern-

ing, not repealed, 413

agents for sale of liquors in, to be appointed by
state liquor commissioner, 439

mayor and aldermen of, to i)ut in suit bond of

manufacturers of liquors, upon breach
thereof, 440

actions by and against, in what county to be

brought, 021

how may be removed, when brought in

county of Suffolk, by Boston, .... 621

inhabitants of, not thereby disquaUfled from be-

ing jurors in any case, 618

members of fire department of, exempt from
serving as jurors, 080

auditor of to audit coroners' accounts in Suf-

folk, 850

Board of directors for public institutions
in, to make annual returns to secre-

tary concerning paupers, 394, 395

penalty on, for not making such returns, . . 395

powers and duties of, 858, 859

BOTTOMRY.
contract of, need not be recorded, 767

how proved against estates of insolvent debt-

ors, 584,598

BOUNDARIES.
Of towns, provisions respecting, 157, 158

Of counties, 43, 144

wUful and malicious injury or destruction of
monuments, &c., of, how punished, . 803

BOUNDS.
permanent, to be erected on roads, 243, 244

BOWLING ALLEYS.
licenses and regulations of, 403

jurisdiction of offences for keeping contrary to
law, 609

BRAWLERS.
common, how arrested and punished, . . . 820, 821

BREAD.
weight of loaf, 258

how sold, 258

prices of, to be displayed where sold, 258

to be weighed in presence of buyer, 258

penalty for violation of these provisions, . . . . 258

provisions not to apply to rolls or fancy bread, . 258
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BREAKING.
dwelliug-house, with intent to commit felony,

after having- entered with such intent,

the offender being armed, &c., or mak-
ing an assault, how punished, .... 797

the offender not being armed, &c.,how pun-

ished, 797

BREAKING AND ENTERING.
dwelling house by night, to commit felony, any

person being lawfully therein, and the

offender being armed, or making an

assault, how punished, 797

the offender not being armed, nor arming
himself, nor making an assault, how
punished, 797

any building, ship, or vessel, in night time,

with intent to commit felony, how
punished, 797

in day time, or entering in the night time

without breaking, with such intent,

persons lawfully therein being put in

fear, how punished, 797

in day time, or entering dwelling-house in

night time without breaking, with

such intent, no person being put in

fear, 797

BRIBERY.
conviction of, in obtaining election, &c., to dis-

qualify party from holding office of

trust, .30

giving of bribes to officers, how punished, . . . 812

acceptance of bribes by officers, how punished, . 812

corrupting jurors, arbitrators, &c., how pun-
ished, 813

acceptance of bribes by jurors, arbitrators, &c.,

how punished, 813

of officers to omit duty, how punished, 814

BRIDGES.
On highways, to be kept in repair by towns, 245

where several towns are required to main-

tain bridge, county commissioners

may make orders for repair, 245

when life is lost, through defect of, county,

&c., liable to fine of one thousand

dollars, 247

damages caused by defect in, to be recov-

ered of party liable to repair, .... 247

defendants in such cases may make tender

to plaintiffs, 247

penalty on towns for neglect to repair, . . . 247

fines imposed in such cases, how appro-

priated, 248

in suits for injuries, when location not to

be denied, 248

over railroad, construction of, to be deter-

mined by county commissioners, . 357, 358

over or under railroad, how to be main-

tained, 358

Private, proprietors of, how organized, &c., . 248

may choose clerk, surveyor, and assessors, 248

powers and duties of such officers, 248

not to be travelled over by horses faster

than a walk, if by-laws forbid, .... 250

county commissioners, town, or proprie-

tors, to make by-laws, 250

such by-laws made by town, to be approved

by county commissioners, 250

penalties for violation of by-laws, how re-

covered, 250

not to be recovered, unless by-laws are

posted up, 250

On turnpikes, damage by breaking, &c., of,

BRIDGES— continued.

not to be paid by corporation if

caused by too great weight, 347

corporation not liable for deficiency in, to

any person whose carriage and load

exceed six tons, 347, 348

wilful injury to railings, &c., of, how pun-
ished, 803

BRIGADIER-GENERALS

.

how chosen or appointed, and commissioned, 24, 97

(.S'ee Militia.)

BRINGING MONEY INTO COURT.
in case of tender, 671

form of defendant's answer in such case, .... 668

costs, in such case, 780

BROTHERS.
when to inherit property of brothers or sis-

ters, 474

BRtrSHrWOOD.
burning of, so as to set fire to woodland in cer-

tain portions of Bristol and Plymouth
counties, forbidden, 807

forfeitures, how recovered, 807

BUCKWHEAT.
standard weight of bushel of, and regulations

respecting sale, 265

BUILDINGS.
when to be deemed boundaries of highways, . . 251

may be pulled down by order of firewards, . . . 176

owners, when indemnified in such cases, .... 170

when adjudged nuisance, taken down, &c.

;

costs how paid, 251

burnt, dilapidated, &c., when adjudged nui-

sances, how disposed of, 453

owner aggrieved, may have jury as in case

of highways, 543

verdict of jury, costs, &c., in such cases, . . 453

provisions subject to acceptance by towns,

&c., 453

resorted to for prostitution, gaming, &c., to be

deemed common nuisances, 454

used as dwellings, and unfit, how cleansed, &c.,

by order of board of health, 189

liens on for labor and materials, 762-76<)

punishment for burning, in different cases, . . 790

for breaking and entering, 797

wilful, &c., injury to by gunpowder, .... 803, 804

by oil of vitriol, coal tar, &c., 804

BUNKER HILL MONUMENT.
exempted from taxation, 74

BUOYS.
ceded to United States, 44

BURGLARIOUS INSTRUMENTS.
making, mending, having in possession, know-

ingly, with intent, &c., how punished, 799

BURGLARS' TOOLS.
making, &c., how pimished, 799

BURGLARY.
how punished, 797

(^ee Breaking and Entering.)

BURIAL.
rights of, exempt from taxation, 74

exempt from levy on execution, 088

BURIAL GROUNDS.
exempted from taxation, 74

towns may grant money for, 158

corporations for establishment of, how organ-

ized, 195, lOfl

powers, &c., of, 196

lots in, not divisible, 190

if more than one heir to lot, representative to be

designated, 196
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BUBTATi GB.OUT^I'DS— continued.

cities and towns to provide suitable places for, 196

private land not to be used for, &c., except, &c., 190

regulations concerning', may be made by boards

ofhealth, 196

notice of, how given, 190

when closed by order of board of health, notice

how to be given, 196

owner of tomb closed by board, may appeal, and

have trial by jury, 196

order to remain in force pending the appeal, 190

proceedings, when order is sustained and
reversed, . 196, 197

penalty for using private land for, unless, &c., . 197

use and occupation of, to be evidence of title to, 197

highways not to be laid out through, without

special authority of law, or consent of

town, 244

not to be laid out through private burial

place without consent of proprietors, . 244

opening road, canal, &c., through, without

consent, how punished, 822

when buildings, &c., shall be deemed boundaries

of, 251

wilful injury to, or to enclosures, or appurte-

nances, how punished, .... 197, 821, 822

BUmALS.
provisions concerning, 196, 197

superintendents of, to make returns to town
clerks of certain facts respecting

deaths, 169

compensation for making return, 169

to give notice of burials made without cer-

tificate of town clerk, under penalty, . 169

of deceased strangers, who are paupers, to be

made by overseers of poor, . . . 195, 393

expenses, how paid, 393

of strangers found dead, &c., expense how paid, 850

of others found dead, 850

BURNING.
of dwelling or other buildings, in night or day,

how punished, 796

of wood, lumber, hay, or grain, in stacks or

otherwise, standing trees, grass, &c.,

or soil itself, 796

married woman liable for burning such

property of her husband 796

of property insured to injure tlie insurers, . . . 790

wilfully, &c., cutting, &c., bell rope, or injur-

ing fire engine, or apparatus, within

twenty-four hours before fire, how
punished, 796

doing the same during the burning, how pun-

ished, 796

accessory before the fact, and after the fact, who
deemed, and how punished, . . . 796, 797

BUSHEL.
grain, &c., to be sold by, 265, 278

standard weight of, for various kinds of grain, . 265

of potatoes, onions, and salt, 278

BUTTER AND LARD.
inspector-general of, how appointed, and term of

office, 258

to be sworn and give bond, 258

may appoint deputies, 258, 259

deputies to make return semiannually, . . . 258

119

BUTTER, SLO. — contimied.

to be sworn and give bond, 269
fees of, 2a'i

penalty on, for neglect to inspect, &c., . . 259

to make returns annually to secretary, . . . 259

contents of return, 259

fees of, 259

penalty on, for neglect to inspect, &c., . . . 259

manner of inspecting, 259

casks of, how to be branded, 259

size of kegs and quality of casks, 259

casks to be filled with brine, before packing, . . 259

weight and name of packer to be branded on
each cask, 259

imported, may be shipped without inspection, . 259

wlien may be seized and libelled, 200

penalty for counterfeiting brand of inspector,

&c., 259, 260

for putting other butter, &c., into branded
kegs, &c., 260

for exporting, &c., not inspected, 260

BUYING-.
grouse unlawfully killed, &c., how punished, . 430

of notes or other demands by attorneys, sher-

iffs, &c., with intent, &c., how pun-
ished, 618

property known to be stolen, how punished, . . 801

jurisdiction of justices of the peace and
'

police courts, in such cases, . . . 570, 609

BUZZARD'S BAY.
Bird Island, in, ceded to United States, .... 44

Dumpling Rock, in, ceded to United States, . . 44

BY-LAMTS.
in cities, ordinances are, 52

By towns, may be made, subject to approval

of superior court, 158, 159

may be annulled by general court, 33

may be made respecting weighing, &c.,

lighters, 291

regulation of carriages in cities, 107

erection of balustrades in cities, 107

pasturing cattle on highways, 250

driving fast over bridges, 250

registration of births, marriages, and
deaths, 170

inspection and sale of bark in cities, . . . 279

truant children, &c., 230

dealing in junk, &c., 457

pawnbrokers, 458

gunpowder, camphene, &c., 400, 401

dogs, 403

jurisdiction of offences against, given to

justices of the peace, 608

complaints, &c., founded on, need not set

forth any part thereof, 838

prosecutions under, before police courts,

&c., how discontinued, 842

(See Towns.)

By corporations, 336

By proprietors of lands, wharves, &c., lying

in common, 380

of bridges, 250

By fire departments and flre districts, . 179, 181

By library associations, 208

By county commissioners, respecting fast

driving over county bridges, 250
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C.

CALENDAR.
of prisouLT ill jails, &c., to be kept, 860

penalty on master, &c., for not keeping-, .... 860

to be presented to superior court, criminal term,

lor inspection, 858

CALVES.
penalty for killing for sale, under four weeks old, 822

for knowingly selling, or having, with in-

tent to sell, such meat, 822

CANALS.
conductors of boats on, to exhibit certificates of

lading to collectors of toll, 34~

to pay costs of unloading, &c., if loading be

found greater than in certificate, . . . 347

required contents of such certificate, 347

penalty on such conductors for refusing to ex-

hibit, or exhibiting false certificate, . 347

for false statement as to boat's loading, . , 347

how penidties to be recovered, 348

collector of tolls may require boat's loading to

be weighed, 347

proprietors of, to pay for detention of boat, if

lading is found, on weighing, to con-

form to certificate, 347

to prepare forms of certificates of lading,

and furnish them to boatmen without

expense, 347

CAPE COD.
land for lighthouses on, ceded to United States, 44

land for preservation of harbor of, ceded to

United States, 45

CAPE POGE.
land at, for lighthouses, ceded to United States, 44

CAMP MEETINGS.
penalty on peddling goods, keeping booths, &c.,

without permission, within mile of

place of, 819

not to apply to regular and usual place of

business, 819

CAMPHENE, &c.
storage and sale of, how may be regulated, . . 461

CAPITAL CASES.
trial of, to be before supreme court by four jus-

tices, 553, 554

prisoner in, may be arraigned by single

judge, 553

if he pleads guilty, single judge may award sen-

tence, 553

if he does not plead guilty, counsel to be as-

signed him, and measures taken for

trial, by single judge, 553

exceptions may be taken, and questions of law

reserved in, 554

if frivolous or intended for delay, court

may forthwith enter judgment, . . . 554

after decision upon, judgment may be en-

tered, and sentence passed, or prelim-

inary proceedings had for new trial

by single judge, 554

arising in Duke's county to be tried in Barnsta-

ble county, 555

other counties where no law term is estab-

lished, special term to be held, .... 555

when no law term is to be held within six

months, court to be convened, .... 555

provisions in regard to trial of, 841

CARDS.
jurisdiction of offences by means of, given to

justices of the peace, &c., .... 570,609

fraudulently obtaining property by, how pun-

ished, 802

CARRIAGES, &c.
laws respecting meeting and passing of, on

roads 423

rules for regulation of, may be made in cities, . 167

such regulations to be published, 107

penalty for violation of rules, 167

fee for license of, 167

unlawfully taking and using, how pimished, . . 801

CARRIERS.
embezzlement by, how punished, 800

CASHIERS OP BANKS.
exempt trom serving as jurors, 680

(See Banks, 4.)

CASTLE ISLAND. "

ceded to United States, 44

CAT ISLAND.
East Rock of, ceded to United States, 44

CATTLE. (-See A'^eat Cattle, Beasts.)

CATTLE SHO^WS.
marshals at, appointment and powers and du-

ties of, 378

penalty for gaming at, 437

booths, &c., used for gaming within one mile of,

how removed, 454

(See Agricultural Societies.)

CAUSEWAYS.
to be repaired by towns, 245

damages caused by deficiency of, how recov-

ered, &c., 247

CELLARS.
occupied as dwellings, and unfit, how cleansed,

&c., by order of board of health, . . . 180

CEMETERIES. (.See Burial Grounds.) . . 195-197

provisions concerning, 195, 197

jurisdiction of offences against property in,

given to justices of the peace, .... 609

CENSUS.
provisions of constitution concerning, . 34, 35, 38, 39

of inhabitants, ratable polls, and voters, to be

taken in 1865, and every tenth year

afterwards, 167, 168

Of inhabitants, to specify males and females,

color, &c., 108

natives, foreigners, naturalized voters, &c., 168

Of voters in cities, to specify number in each

ward, 108

by whom to be taken, 108

persons taking to be sworn, and make re-

turn under oath, 168

to deliver returns to sheriff or transmit to

secretary, 108

secretary to transmit blanks for returns of, to

cities and towns, 108

Of United States, when to be taken, .... 2

CERTIORARI.
writs of, may be issued by supreme court, . 553, 743

petitions for to be indorsed before entry

when brought by parties living out of

the state, 622

indorser of, when may be required after

entry, 057



INDEX. 947

CERTIORAm— continued.

subject to further regulation by rules of the

court, 743

not to issue, unless applied for within six

years, &c., 743

pendiug application for, court may issue in-

junction as justice and equity require, 743

costs on, 743, 781

CHALLENGE.
penalty for sending or accepting, to fight a duel, 792

for posting for not accepting, 792

Of trial jurors, when not to be challenged on

account of paying taxes, &c., in coun-

ty, city, &c., CIS, 683

in criminal cases, 841

who may challenge, and for what cause, . . 841

in what cases peremptory challenges al-

lowed, and how many, 841

CHANGE OF NAME.
liow may be made by probate court, 574

CHAPLAIN.
of senate and house of representatives, compen-

sation of, 4S

of state prison, appointment and duties of,

&c., 870-872

CHARCOAL.
burning of forbidden, on woodlands in portions

of Bristol and Plymouth counties, . . 807

forfeitures therefor, how recovered, .... 807

form and dimensions of measures for, 279

such measures to be sealed, 279

penalty for selling, with illegal measures or un-

sealed, 279, 280

unless by special agreement between buyer

and seller,- 280

mayor and aldermen, &c., to appoint persons to

seize illegal measures, &c., 280

such persons may arrest parties without

warrant, 280

illegal measures to be destroyed, 280

CHARITABLE ASSOCIATIONS.
seven or more persons to be body corporate for

charitable purposes, 207

pui-pose and location to be specified in articles, . 207

to have usual corporate powers, 207

may hold real and personal property not exceed-

ing one hundred thousand dollars, . . 207

estate not exempted from taxation where used

for other purposes, &c., 207

CHARITABLE FUNDS.
held by towns, trustees to report annually to

selectmen concerning, 206

such trustees may be removed and vacancies

filled by probate court, 206

CHARLESTOWN,
land for navy yard in, ceded to United States, . 44

CHARTERER.
of vessel, when to be deemed owner for certain

purposes, 289

CHARTERS.
of corporations, revocable by legislature, . . . 340

CHATHAM,
land for lighthouses near harbor of, ceded to

United States, 44

regulations concerning shell-fish in, 433

CHEATS.
gross, at common law, how punished, .... 802

CHECKS.
what not to be issued or passed as currency, . . 307

CHELSEA. •

land in, for hospitals and depot of ordnance

stores, ceded to United States, .... 44

CHELSEA— continued.

returns of votes in, for county commissioners

and register of deeds, to whom made, 59

to vote with Middlesex county for county com-

missioners, 71, 72

commissioners for Middlesex to have jurisdic-

tion in, 148, 242

not to be taxed for county purposes, 78

to have no interest in county property 144

CHEMIST.
may keep intoxicating liquors, &c., 442

aiding in coroner's inquest, compensation of, . 850

CHESTNUTS.
to be sold by the strike or level measure, .... 2&4

CHILDREN.
attendance of, at school, 228-230

unlawfully excluded from schools, remedy of, . 229

employed in manufacturing establishments in-

struction of, 229, 230

habitual truants, regulations, by-laws, &c., con-

cerning, 228, 230

stubborn, how may be treated, 820, 821

destitute from neglect of intemperate parents,

may be sent to almshouse, 392

of female convicts in certain cases, to be in care

of mother, 861

not to gain settlement in town of birth, if par-

ents have none there, 390

to inherit real estate from deceased parents, . . 474

deceased, issue of, to inherit by right of repre-

sentation, 474

Legitimate, to follow and have settlement of

father or mother, 390

Hlegitimate, to follow and have settlement of

mother, 390

to Inherit from mother and maternal ances-

. tors, 474

may be bound apprentices by mother, . . . 549

mother of, heir to, 474

whose parents intermarry to be considered

legitimate, 474

provisions respecting maintenance of, . 404-106

Posthumous, to be considered Uving at death

of parent, 475

having no provision made for them in fa-

ther's will, &c., to share as if father

died intestate, 479

devisees to contribute equally to share of, . 479

Adoptiok.

petition for adoption of, to be presented to pro-

bate court, 547

not to be granted, unless husband and wife

join therein 547

consent to be given by parents of, 547

how given, ifparents are insane, imprisoned,

&c., 547

proceedings if parent does not consent, . . . 547, 548

adoption not to be made without consent of child

if fourteen years old, 548

proceedings and decree of, 548

relation, &c., between parents and child by, 548

rights of natural parents taken away by, . . 548

appeal may be taken to supreme judicial court

by party aggrieved, 548

any decree for may be reversed by supreme
court in certain cases, 548

change of name of, in case of adoption, . . . 547', 548

CHIPPEQUIDDIC INDIANS.
appropriations, &c., for schools for, 213

CHOCOLATE.
how to be stamped, . , ,. 260
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CHOCOLATE— continued.

ingredients of, 2G0

boxes, how branded, 2()0

may be seized, &c., when made contrary to law, 2(50

CHRISTIANTOWN INDIANS.
appropriiitions, &c., for schools for, 213

CHRISTMAS DAY,
legislature not to sit, and public oflSces not to

be opened on, 49

courts not to be opened on, except for certain

purposes, 617, 618

bills of exchange, &c., maturing on, when pay-

able, 293

CHURCH WARDENS.
if citizens of this commonwealth, a corporation

to take grants, &c., to their churches, 205

when to be such corporation together with min-
ister or vestry, 205

cannot convey church lands without consent of

vestry, 200

CHURCHES.
connected with religious societies, &c., to have

their accustomed privileges, &c., 200

deacons, &c., of, to be bodies corporate to hold
donations, &c., 205

ministers of, together with deacons, &c,, when
to be corporation, 205

conveyance of lands of, by deacons, invalid un-

less with consent of church, 206

may, if not episcopal, choose committees to set-

tle deacons' accounts, 200

amount of income of donations to, limited, , . , 206

and furniture, penalty for wilful, &c., injury to, 803

{See Parishes and Religious Societies.)

CIDER,
deemed intoxicating liquor, 442

may be made and sold for other purposes than

for a beverage, 442

CITATION,
how may be served, 151, 104

of executors, &c., to defend suit against de-

ceased, 618

CITIES.
included in the word " tovras," 5'

when may be chartered by legislature, 32

powers, &c., of, to continue, 166

laws relating to towns to apply to, 166

subject to liabilities of towns, , 166

mayor and aldermen to have powers, &c., of se-

lectmen, 166

vacancies in, by non-election, how filled, . , 166

if mayor is not elected, when chairman of alder-

men to act, 166

when members of city coimcU may hold other

offices, 167

city councils may regulate balustrades, &c., . . 167

to have powers of towns, 166

may require school committee to appoint

superintendent of schools, 219

may make regulations concerning storage

and sale of explosive substances, 400, 461

who to prosecute for fines, &c., enuring to, . . , 167

no now division of wards, in certain cities, until

next apportionment of representa-

tives, 63, 167

boards of health in, how constituted, 188

ways in, provisions applying to laying out, re-

pairing, &c., 242, 248

liability of, for neglect of mayor and aldermen to

place stone bounds at angles of streets,

&c., in certain eases, 244

may make by-laws to prevent pasturing cattle in

streets, &c., 250

CITIES— continued.

actions by and against, in what counties to be

brought, 621

how summoned, in actions against, , . . , 622, 623

special provisions respecting jurors in, 682

City ofElcers, to have powers and liabilities of
corresponding town officers, unless,

&c., .... 166

vacancies, how filled, 166

when not to be disqualified by removal
from ward, 167

embezzlement by, how punished, 800

"Ward officers, duties of, at elections, 58, 59, 65, 66,

160, 167

duties of, upon new division of wards, 166

tenure of office, upon new division of wards, . . 166

vacancies, how filled, 166

if absent, officers pro tempore may be elected, , 167

CIVHi LAW.
degree of kindred computed according to, . . . 474

proceedings in cases of seizure of forfeited

goods to be according to course of, . 773

CLARKE'S POINT,
laud at, for lighthouse, ceded to United States, 44

for fortifications, ceded to United States, , 45

CLAIMANT.
in cases of seizure of intoxicating liquors, . 446, 447

in cases of seizing and libelling forfeited

goods, 773, 774

in cases arising under the act respecting fugi-

tives from service, 736

CLAM BAIT. {See Finh.) 264

CLANDESTINE MARRIAGE,
abduction of unmarried female for, 817

CLERGYMEN. {See Ministers of the Gospel.)

CLERK OP HOUSE OP REPRESENTA-
TIVES. {See liepresentatires.)

CLERK OP THE SENATE. {See Senate.)

CLERKS OP COURTS.
Of the Supreme Judicial Court for

Commonwealth.
Clerk of, to be appointed by court ; and, until

appointed, clerk of supreme court for

Suffolk county to act, 612

may be removed from office by supreme ju-

dicial court, 553

general duties of, 612

fees of, to be like those of other clerks, ex-

cept that they shall not exceed one

dollar fifty cents in each case, 612

salary of, to be paid out of state treasury, , 612

to payover all fees annuallyto state treasurer, 612

exempt from serving as jurors, 579

Assistant clerks of, how appointed, and ten-

ure of office, 612

general duties of, to be performed under di-

rection of clerk, 614

salary of, to be paid from state treasury, . , 614

Clerk and assistant to give bond to state

treasurer, and be sworn, 613

Of the Courts in the several Counties.

legislature to prescribe for elections of, by gen-

eral laws, 38

those now in office to continue to hold same, , , 70

in Suffolk, one to be elected for supreme court,

and two, for superior court, one for

civil, and one for criminal business, . 70

in each of the other counties, one for all the

courts and county commissioners, . , 70

how, in case of no choice, 71

return of votes for, 59, 60

may be removed from office by supreme court, 553
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CLERKS OF COTTEiTS — f-ontiiwed.

vaciincies ia office of, how filled by election, . . 72

by appoiutment until an election, , . 612

to be sworn, and give bonds, 613

to be clerks of county commissioners, 612

exempt from service as jurors, 679

general duties of, 613

to keep alphabetical lists of parties to actions, . 613

to exhibit to supreme court, each term, latest

book of records, 613

records of, to be inspected by the judges, and, if

found to be left incomplete for six

months, bond to be adjudged forfeit-

ed, 613

when there is a forfeiture of bond, judges to no-

tify treasurer having custody thereof,

who shall cause the same to be sued, . 613

when recovered, to be applied to making up rec-

ord, and balance paid to treasurer, 613, 614

suit, in such case, not to exempt clerks from
suit for any other breach of bonds,

nor for any other liability, .... 613, 614

to keep an account of all fees, and render account

annually to county treasurer, .... 614

to make annual return to secretary of common-
wealtli of moneys received by them,
and of criminal eases, according to

blanks furnished, under penalty, . . . 129

duties of, in regard to organization, &c., of law
library associations, 20S

in regard to returns of votes for county com-
missioners, 60

to record estimates of county taxes, and trans-

mit copies, &c., to secretary, under
penalty, 140

to furnish certificates of abatements of taxes

made by commissioners, 80

to retain certain portions of fees for their sala-

ries, and one half balance, and pay
over other half to county treasury, . . 614

when to issue venires for jurors in different

cases, 680, 681, 682

to issue venires, and do other acts respecting

special terms of supreme court for

trial of capital cases, 555

to enter on docket time of receiving order for

entry of judgment, in cases continued

nisi, 557

to prepare copies and papers for supreme court,

in cases entered for determination of
full court, 557, 563

to enter thereon, and on docket, date of orders

and decrees in equity cases, 560

to enter decrees in equity transmitted from other

counties, 5G1

not to act in relation to naturalization, except in

cases prescribed, 618

to perform duties of criers of courts, without

additional compensation, 618

to note time of writs, and copies returned by of-

ficers attaching real estate, record the

names of parties thereto, and receive

fees therefor, 625, 626

may, when a justice of the peace, with one other

justice, take depositions to perjietuate

testimony, 676

may assess damages in suits upon contracts,

when amount due is not disputed, . . 685

duty of, when sentence of death has been award-

ed, 847

when there has been a sentence to state

prison, 846

80

CLERKS OF counts -continncd.
to subjoin brief abstract of slieritV's returns to

record of the conviction and sentence, S47

duty of, where warrant for pardon in comnmta-
tion of sentence is returned, 856

fees of, 784, 785

appeal from taxation of costs by, 782

how and when to be heard and determined, . 782

Assistant clerks, to be also assistant clerks

of county commissioners, 612

appointed in counties of Middlesex, Suffolk,

and "Worcester, to continue in ofiice,

and vacancies how filled, 012

shall be sworn before judge, and give bonds, 613

to perform, under direction of clerk, such

duties as are not performed by clerk,

to whom he shall pay all fees, .... 614

to act as clerk, in case of vacancy in office, . 614

Salaries of, and how paid, 614

Clerk pro tempore, how appointed, when,
from sickness or other cause, the clerk

is unable to discharge his duties, . . . 613

record of fact to be made by clerk when he

resumes his duties, 613

to be svk'orn, and give bonds, 613

when clerk is absent, how appointed, . . . 613

to be sworn, 613

compensation of clerk pro tempore, .... 614

Of Police Courts.

to be elected by certain cities and towns where
courts are established, 669

may be removed from ofllce by supreme judicial

court, 553

vacancies in, how filled by election, 569

to be sworn, give bonds, and keep records, . . . 509

may be appointed by judges of those courts for

which the office of clerk is not estab-

lished by law, I . . . 569

may appoint assistants, with approval of judge
or court, 569

shall be responsible for, and may remove, their

assistants, 569

justice to act when no clerk is appointed, .... 571

exempt from serving as jurors, 679

on death, absence, or removal of, clerk pro tem-
pore to be appointed, 509

duties, compensation, and oath of clerks pro
tempore, 569

to make certain returns to secretary of com-
monwealth respecting criminal cases, 129

not to be retained as counsel in cases pending
or tried in tlieir courts, 569

to sign writs and processes, 571

to make warrants, processes, tax costs, receive

fees, fines, and costs, and make re-

turns, 572

to indorse on copies, their fees, 572
to account for fees, fines, and costs quarterly, . 572

to pay certain fines to cities and towns, .... 572

certain fees to parties entitled thereto on ac-

count therefor to county treasurer, . . 672
in Boston, to account with board of accounts,

and pay to city treasurer, .... 573, 574

Salaries of, 572, 573

COAL. (See Charcoal.)

certain, to be sold by weight, 279

standard weight of ton to be two thousand
pounds, 279

weighers of, to be appointed, 279

not to be engaged in business of selling coal, 279

fees o^ 279
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COAL— contimied.

ccTtifleate of weight to be furnished to buyer, . 279

penalty for violation of tliese provisions, . . . 279

COAST SURVEY, by United States.

persons employed to make, may enter upon
lands, and make erections, &c., .... 45

damages thus occasioned to be assessed by coun-

ty commissioners, 4G

tender of, may be made, and effect of, ... 46

commissioners to give notice to, and hear, all

parties interested, 46

to file report in office of clerk of courts, . . 46

either party may have a trial by jury, on peti-

tion filed within thirty days after next

term of court, 46

costs in such cases, 46

penalty for injuring, del'acing, &c., any signal,

monument, &c., erected for, 46

CODICILS, included in the term " wills," .... 52

COCCULUS XJRTDICUS.
fish not to be taken by use of, 431

penalty for adulterating liquor with, 822

COHABITATION.
lewd and lascivious, how punished, 818

penalty for, after divorce 533, 534

COHASSET.
l.md in, ceded to United States, 45

COIN.
provisions of United States constitution re-

specting, 4, 5

may be taken on execution, and paid to credit-

or as money, 687

may be attached, 624

punishment for counterfeiting, &c., 809

COLLATERAL SECURITY.
when stock translerred as, debt to be specified

in transfer and certificate, 385

sale or disposal of, without authority, before the

. iirincipal debt becomes due, how pun-

ished, . 803

penalty on consignee or factor for deposit or

pledge of, with intent, &c., 803

how may be disposed of, by creditors of insol-

vent debtors, 5S4

by pledgee, &c., 767-770

COLLECTORS.
of taxes may be chosen by towns, 164

unless specially chosen, constables to be, . . . . 160

vacancies in office of, how filled, 162

may, by vote of town, have powers of treasurer

in collecting taxes, 165

to give bond, 164

to collect taxes according to warrant, 81

to complete collection, though term of office ex-

pires, 81

to demand payment before distraining, 81

may collect forthwith, if assessors so order, . . 81

may collect, although error in name of person

taxed, 82

to keep lists of persons who liave paid taxes,

and to give receipt upon request, ... 56

and deliver to selectmen,' twice in each year,

under penalty, 56

duties of, to be expressed in warrant for collec-

tion 79

to make discounts, as directed, 79

certificate to be exhibited to, by person claim-

ing abatement, 81

duties of, in collection of school taxes, 224

to levy, by distress, &c., upon refusal to pay
taxes, 82

not to levy upon certain property, 82

COLLECTORS— continued.

to keep distress four days, and within seven

days sell by auction, 82

to post notice forty-eight hours before sale, . . 82

may adjourn sale once, not exceeding three

days, 82

to post notice of such adjournment, 82

how to make seizure and sale of shares, &c., in

corporations, 82

to return surplus, upon demand, if distress ex-

ceeds taxes, &e., 82

may commit to prison person neglecting four-

teen days after demand, if sufficient

goods not found, 82

and to deliver to jailer attested copy of war-

rant, with certificate of amount of tax,

&c., 82

if person committed is unable to pay, may
be discharged, as committed on exe-

cution, , 82

and notice to be given to collector or asses-

sors, 82

collector liable for tax, &c., unless person is

committed within one year, &c., un-

less, &c., 82, 83

may demand aid, under penalty, if resisted in

exercise of his office, 83

may demand payment of persons removing

from precinct, and distrain, &c., or

issue warrant to sheriff therefor, ... 83

may sue in his own name person removing, &c.,

after tax assessed, 83

may sue executor, &c., for tax on personal es-

tate of deceased person, 83

may, after demand, distrain, within nine months,

stock and produce, when estate taxed

to occupant who is not owner, .... 83

when demand, in such case, need not be

made, 83

may sell real estate for taxes fourteen days after

demand, 83

and after two years, if estate has not been alien-

ated, 83

to demand payment of resident mortgagee, be-

fore selling mortgaged real estate, in

case, &c., 83

and to demand of attorney of non-resident

owner or mortgagee, in case, &c., . 83, 84

not to advertise sale until two months after

such demand, 84

affidavit of, to be evidence of demand, 84

to advertise sale of real estate three weeks suc-

cessively, in what newspaper, &c., . . 84

and state therein names of owners, amount of

taxes, &c., 84

to give old and new name of town, where name
ch.anged within three years, 84

to post notice in town similar to advertisement, 84

to sell by auction as much of real estate, or rents

and profits, as will pay taxes, &c., . . 84

and when whole lot is sold, to pay surjilus to

owner on demand, 84

may adjourn sale from day to day, not exceed-

ing seven days in whole, 84

to give notice of such adjournments, 84

to give deed to buyer, 84

contents of deed, 84,85

collector may sue mortgagee in possession of

real estate, for taxes, &c., due, .... 85

to give receipt to mortgagee for taxes paid, . 85, 86

when treasurer is appointed collector, may issue

warrant for collection to sheriff, &c., . 86
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COLIjECTORS— continued.

collector to exiiibit accounts under penalty to

selectmen, &e., every two months, if

required, 86

to be credited with abatements, and amount of

taxes of persons committed, &c., ... 86

how to supply deficiency, if without his own de-

fault, in state or county taxes, .... 86

liability of, if he nejjlects to pay state and county

taxes, 87

if insane, unable to discharge duty, absconds,

&c., selectmen may remove him, ... 87

if he dies before completing collection, select-

men may appoint temporary collector, 87

in case of death or removal of, executors, &c.,

to deliver to selectmen unsettled tax

lists, 87

compensation of, 87

duties of, in collecting taxes in watch and fire

districts, 175, 181

Of parishes, to be chosen at annual meeting,

and sworn, 201

oath of, by whom administered, 201

to be sworn fortliwith if i)resent,if not pres-

ent, to be notified, 202

if oath is not taken within seven days, so-

ciety to make new choice, 202

COLLEGES.
officers of, exempt from serving as jurors, . . . 680

to impress upon students principles of piety,

temperance, &c., 216

students in, not to be credited by innkeepers,

stable-keepers, &c., 457

professors of anatomy in, when to have for dis-

section body of person executed, . . • 791

COMMANDEK-IN-CHIEF.
governor to be, 23

general powers of, 23, 24

may order out militia in case of war, insurrec-

tion, &c., 92, 109, 110

power and duty of, as to organizing, disband-

ing, &c., military companies, .... 94, 95

aids of, 24, 95, 97

may arrange militia into divisions, brigades, &c., 94

to commission military officers, 24, 98

orders of, by whom distributed, 101

with advice of council, may sell certain military

stores, 104

may detail an officer at any time to examine con-

dition of armories, 104

may order out any portion of militia for escort,

&c., 107

may reverse judgment of court martial, .... 119

may call boards of officers to settle military

questions, 120

COMMERCE.
provisions of United States constitution con-

cerning, 4,5
COMMISSARY-GENERAL.

how appointed, 32

not to be member of legislature 30

COMMISSIONERS.
compensation of those appointed by governor, . 141

travelling expenses of, in certain cases, .... 141

To administer oaths to public oflacers, to

be appointed by governor, 131

may administer oath of office to all public
officers, except where different pro-
vision is made, 131, 132

To take depositions in other states, may
be appointed by governor, 132

tenure of office, 132

COMMISSIONERS— continued.

how to be qualified, 132

to have official seal, 132

signature, oath, and impression of seal to

be filed in secretary's office, 132

powers and duties of, 132

official acts to have same effect as if done by
justice of peace in this state, 132

to be furnished by secretary with instruc-

tions and forms, 132

To take acknowledgment of deeds, &c.,

in foreign countries, may be ap-

pointed by governor, 132

how qualified, 132

signature, oath, and impression of seal to

be filed in secretary's office, 132

powers and duties of, 132

effect of official acts the same as if done

by authorized officer in this state, . . 132

On repairs, &c., of state house, who to be, 134

powers and duties of, 134

To commit girls to state industrial

school, powers and duties of, ... . 414

Of wrecks, appointment, powers, and duties

of, 427-429

to make complaint for injury to property,

&c., of Humane Society, 806

To receive claims against estates of de-
ceased persons, 490-499

To examine convicts in state prison al-

leged to be insane, who to be, then-

duty, and compensation, 878

To determine upon improvements to

meadows, swamps, marshes,
&C., appointment, duties, and powers
of, 751

compensation of, 751

shall make return of their doingSj 751

may apportion expense of improvements, 751, 752

may open floodgates, &c., on lauds of

others, 752

may erect and maintain dams, 752

what notice to be given to owner of land, 752

damages therefor, how to be determined, . 752

persons aggrieved may appeal, 752

proceedings on such appeal, 752

appeal by owner of laud, after notice that

commissioners intend to open flood-

gates, &c., on his land, 752

such appeal to suspend all proceedings, . 752

To take bail, may admit to bail, 834

not in less sum than the amount ordered

on commitment, 834

To defend fugitives from service, &c., 740, 741

Of circuit court of United States, to hold

no judicial office under laws of this

state except that of justice of the

peace, 742

Respecting connecting railroads, to fix

compensation for depot accommoda-
' tions, &c., 364, 305

Bank, 300-302

Insurance, 320, 321

Pilot, . 287

COMMISSIONERS OF INSOLVENCY.
when and how chosen, 38, 70

return of votes for, 59, 60

term of office, 71

number of, in each county, 71

in case of failure to elect, governor to order new
election, 71

vacancies, how filled, 72, 153
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COMMISS'RS OF INSOliVRT!!CY— continued.

to be sworu, lo3

may be removed from olflce by supreme judicial

court, 553

may finish iusolvency cases commenced before

thvva, 601

to return all papers in such cases to register of

Ijrubate and insolvency, 001

removed from charge of iusolvency cases, or

dying, cases to be removed to court of

insolvency, COl

may approve bail bonds, 642

take affidavits for, and authorize arrest of

poor debtors on mesne process and

execution, 633

COMMISSIONS.
tenure of office to be expressed in, 27

how to be signed, attested, and sealed, .... 30, 31

to take depositions, when and how to issue in

criminal cases, 840

COMMITMENT.
of persons charged with bailable offences, fail-

ing to recognize as ordered, . 831, 832, 833

of witnesses failing to recognize as ordered, . . 833

COMMON AND NOTORIOUS THIEF.
who to be deemed, and liow punislicd, 798

COMMON LANDS, WHARVES, &c.
suits against proprietors of, summons how

served on them, 623

provisions respecting proprietors of, . . . . 379-384

COMMON CARRIERS.
railroads, &c., to publish lists of unclaimed ef-

fects of passengers, 426

articles so advertised to be examined by selects

men, &c., 420-427

may be sold at auction by order of select-

men, &c., 427

net proceeds of sale to be paid into state

treasury, 427

penalty on, for neglect to advertise, 427

perishable articles transported by, may be sold

without advertising, upon notice to

owners, &c., 427

net proceeds to be paid to owner or con-

signee, 427

when liable for loss of life of passengers, . . . . 794

to be punished by fine, 794

fine, how recovered, and to whom paid, .... 794

how punished for gross carelessness in the com-
mon carriage of passengers, 794

COMMON DRUNKARDS.
how arrested, secured, and punished, .... 820, 821

COMMON LEWD, WANTON, AND
LASCIVIOUS,
persons in speech or behavior, how punished,

820, 821

COMMON NIGHT WALKERS.
how arrested, secured and punished, .... 820, 821

conviction of, 821

may be discharged or bound out, &c., upon
reform, after conviction, 859, 800

COMMON PILFERERS.
how arrested, secured and punished, .... 820, 821

COMMON PIPERS AND FIDDLERS.
how arrested and punished, S20, 821

COMMON RAILERS AND BRAWLERS.
how arrested and punished, 820, 821

COMMON RECEIVERS.
of stolen or embezzled goods, who to be deemed,

and how punished, 801

COMMON SEWERS.
provisions respecting laying out, &c., . . . 253-255

COMMON UTTERER.
of forged and countorleit bills, who to be deemed

and how punished, £08

of counterfeit coin, 809, 810

COMMON VICTUALLERS.
provisions respecting, 455-457

COMMON WAY.
how construed, 51

COMMONWEALTH.
territorial limits of, how far to extend from sea-

shore, 43

sovereignty and jurisdiction, 43

jurisdiction of, concurrently with United States, 43

property of, except, &c., exempted from taxa-

tion, 74

banks, to loan money to, 309

treasurer, to give iiotice in writing to the pre-

sident or cashier of amount required, 309

not entitled to demand of any bank loans ex-

ceeding one-tenth of its capital, . . . 309

treasurer, to equalize the amount demanded
among the several banks, 309

banks, to pay two per cent, per month for re-

fusal, after thirty days, 310

treasurer, to institute an action to recover the

penalty, 310

information of intrusion to recover lands against

persons unlawfully entering or intrud-

ing upon, or holding same, .... 717-719

writs of entry, how brought for lands recovered

by, upon information of intrusion,

when parties are not concluded by
judgment in such information, . . 718, 719

may purchase railroads after twenty years from
opening, 370

suits by, for recovery of lands, to be barred after

twenty years, 776

except as to province lands and back bay

lands, 776

limitation of actions brought by or for benefit of, 779

costs in suits by, in its own behalf, 782

not to include travel of attorney general or

district-attorneys, 782

in behalf of a private person, 782

judgment for costs against, how to be paid. . . 782

COMMUTATION OF PUNISHMENT.
provisions respecting, 855, 856

COMPLAINTS.
for threatening to break the peace, how made, . 827

when frivolous or malicious, complainant to

pay costs, 828

that a criminal offence has been committed, . . 831

proceedings in such case, 831

to recover damages for flowage of lands, 502, 755, 759

what to contain, and proceedings thereon, . 755, 759

not to abate by reason of death of any party, . , 759

nor be defeated by any errors of form, 750

new complaint may be brought, and when, . . 757

To supreme court, for non-entry of appeals

and exception, 554, 555

for non-entry of probate appeals, 576

To superior court, for non-entry of appeals

from justices of the laeace and police

courts, 607

COMPOUNDING FELONIES, &c.
how punished, 814

CONCEALMENT.
of property or ofperson, when cause for proceed-

ing against a debtor as an insolvent, 590

of property, &c., by a debtor after petition for

proceedings in insolvency is filed

against him, how punished, . . . 596, 597
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CONCEALMENT— cow^/nweff.

of eflects aud of iusolvcut debtors, persons

suspected of, how examined, .... 597

by mother, of death of iufaut bastard, how
punished, 818

of felonies, how punished, SH
CONDITIONAL SENTENCE.

in the case of common ch-unkards, night walk-

ers, railers and brawlers, &c., .... 820

how to be carried into execution, &c., . . 820, 845

CONDITIONAL PARDON.
provisions respecting, 855, 856

CONFECTIONERS.
not to give credit to students under penalty, . . 457

CONFINEMENT.
of persons forcibly, &c., without authority, how

punished, 794

CONNECTICUT RIVER.
provisions respecting floating timber, &c., in, . 424

CONSIGNEE.
of merchandise, when entitled to lien thereon

for money, &c., advanced to shipper

though not true owner, 294, 295

contracts or pledges by, concerning merchan-
dise, &c., in his possession, to be

binding, 295

lien of, for expenses and charges not affected by
these provisions, 295

penalty on for fraudulently pledging consigned

property, 803

or disposing of proceeds thereof, 803

CONSTABLES.
to be chosen by ballot at annual town meeting, 160, 161

if present, to forthwith accept or refuse the

office, 161

to be sworn, 101

certain persons exempted from liability to serve

as, 163

penalty for refusing to take oath and serve as, . 163

in cities, may be removed for gross misconduct, 160

to collect taxes in certain cases, ... 79, 81, 83, 160

to serve process directed to them by county
commissioners, 145

may serve civil process upon giving bond, &c., 163, 164

and writs and criminal process where their town,
&c., is inti^rested, 164

may serve certain notices, &c., 164

returns of service to be prima facie evidence, . 164

time of filing bond to be noted by town clerk, . 164

remedies on bond, 164

may require aid in execution of their duties, . . 164

to serve all warrants, &c., lawfully directed to

them by selectmen, 164

to prosecute for violations of law respecting

Lord's day, &c., 164

may convey prisoners, &c., beyond limits of
town, 104

may serve warrants in certiun cases, beyond
limits of town, 164

may serve i^rocess, in unincorporated place an-

nexed to town, 164

to abate nuisance, &c., under direction of board
of health, 190, 191

to inquire into, &c., violations of Lord's day, . 434

in the execution of warrants in liquor cases,

protected, 448

penalty on, for neglect to serve warrant in

liquor cases, 448

exempt from serving as jurors, 679, 680

to serve processes legally directed to them, &c., 618

shall not appear in court, &c., as attorneys and
counsellors, 164, 616

80* 120

CONSTABLES— rnntinned.

nor make, nor iill up writs, declarations, or

processes, under penalty, 016

nor buy, nor procure by certain means,

claims for collection, &c., under pen-

alty, 018

to serve venires and summon jurors, . • . 681, 682

fees of, for official duties, 780

when not entitled to witness fees in criminal

cases, 786

to make complaint for injury to property, &c.,

of Humane Society, 806

penalty on persons refusing to assist, 813

falsely assuming to be, 814

penalty on, for neglecting or failing to execute

a warrant for summoning coroner's

inquest, 848

CONSTITUTION OF MASSACHUSETTS.
to be published with acts and resolves, 50

analysis of, 11

preamble, 13

Declaration of Rights.

natural and essential rights of all men, 14

right and duty of public worship, and establish-

ment of religious freedom, 14,34

exclusive right of self-government, unless ex-

pressly delegiite 1 to United States, . . 14

magistrates and officers of government account-

able to the people, 14

exclusive privileges only for services rendered

to the public, 14

hereditary offices absurd and unnatural, .... 14

right of people to institute and change govern-

ment, 15

rotation in office, 15

all elections ought to be free, 15

taxation to be by consent of the people or their

representatives, 15, 16

remedies for injuries to be free, complete, and
prompt, 15

rights of subject in prosecutions, 15

trial by jury, 15, 10

crimes to be proved in the vicinity where they

happen, 15

warrant to make search or arrest to be sup-

ported by oath, and accompanied with

a special designation of the object of

search or arrest, 15, 16

warrant not to be issued, except as prescribed

by law, 10

liberty of the press not to be restrained, .... lii

right to bear arms for the common defence, . . 16

military power subordinate to civil, 16

moral qualifications for office, moral obligations

of lawgivers, &c., 10

right of people to instruct representatives, . . . 10

right of petition, 16

power to suspend and execute laws, Ki

freedom of debate, Ki

frequent sessions of the legislature to be had, . 16

ex post facto laws prohibited, 10

no man to be declared guilty of treason or fel-

ony by legislature, 10

soldier not to be quartered in any house, in time

of peace, without the owner's consent, 16

how so quartered in time of war, 10

no person to be subjected to law martial, except

in the army, and navy, and mihtia in

actual service, but by autliority of tlie

legislature, 16

judges of the supreme judicial court to hold office
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CONSTITUTION" OF MASS.— continued

during good behavior, and have sahi-

ries established by standing laws, 17, 25, 27

opinions of, may be required by either branch

of the legislature, and the governor

and council, ~'

separation of executive, judicial, and legislative

departments of the government, ... 17

"inhabitant "defined, ^
',.; ;« Z

qualifications of voters, IJ, .i~, dh, -w

title of body politic,
17

17

17

18,32

. 18

18

18

General Coukt.

lecrislative department to consist of two branch-
°

es, and styled the General Court of

Massachusetts,

governor to approve bills and resolves, or re-
°

turn to legislature with objections, . .

how bills and resolves to become a law, if the

governor objects,

if not returned within five days, . . .

courts may administer oath,

general court may constitute courts ofrecord,&c.,

may make laws not repugnant to the consti-

tution, provide for tlic appointment

• of officers, and prescribe their duties,

impose taxes, &c., .•

how adjourned, prorogued, and dissolved, 23, 33

valuation of estates to be taken once in ten

years at least, 18

Senate, number of, and by whom elected,

18, 19, 35, 39

first branch of the legislature, 19

districts for choice of, 19, 35, 39

votes for, by whom received, and return of,

by whom to be examined, &c.,

how summoned to take their seats, ....
to be final judge of election, &c., of its ovna.

members,

vacancies in, how filled, -^

qualifications of members of, 20, 3G, 39

may adjourn not exceeding two days, . . .

shall appoint its own officers and make its

own rules of proceedings,

to try all impeachments made by house of

representatives, 20, 21

to be specially sworn for trial of impeach-
OA

ments, ^"

limitation of sentence by, ~0

sixteen members a quorum, 21, 39

may punish for contempt, 22

cases wliere rights and privileges of, are

concerned, how tried, 22

Hepresentatives in general court, by whom,

and when, chosen, .... 21,34,35,36,38

travelling expenses of, paid from state

treasury, ~1

qualifications of, 21, 38, 39

how far privileged from arrest, 22

number and apportionment of, 38, 39

House of representatives may impose fines

on towns that neglect to return mem-
V . 21bers

the grand inquest of the commonwealth, . 21

impeachments made by, and tried by senate, 20, 21

to originate all money bills, 21

may adjourn not exceeding two days, ... 21

one hundred members of, a quorum, .

judge of returns, elections, and qualifications

of its members, ~-

to choose speaker and appoint its own offi-

22
cers, ~~

'

19

20

20

20

20

20

22, 39

24

24

24

CONSTITUTION OF MASS- — continued.

to establish rules of proceedings, 22

may punish for contempt, &c., 22

cases where rights and privileges of, are

concerned, how tried, 22

Executive rowER.

Governor, style and title of, 22

to be chosen annually, 22, 34

qualifications of, 22, 23

oath of, -*'' ^^

when and how elected, 22, 23, 34, 36

return of votes for, 22, 23

to be commander-in-chief, 23

may convene council, . 23, 26

pardoning power vested in, with advice of

council,

judicial officers to be appointed by,

officers of the militia to be commissioned by,

money to issue from treasury only on war-

rant of, except, <Sic., 24

salary of,
J^

to be president of the council, 25

all publicboards to make quarterly returns to, . 25

Council for advising the governor, ... 23, 26, 36

members of, and how chosen, 20, 36, 37

rank of,
26

proceedings to be recorded, &c., 26

to have full executive power, when offices

of governor and lieutenant-governor

are vacant, 26

Lieutenant-governor, title of, 25

to be chosen annually, 25, 34

qualifications of, 25

oath of, :
20, 33

when and how elected, 25, 34, 30

in absence of governor, to be president of

council,
'--*

to be member of council, except, &c., . ... 25

when to be acting governor, 25, 26

Secretary of commonwealth, how chosen, 37

records of the commonwealth to be kept in

office of,

may appoint deputies,

to attend the governor and legislature when

required, ,

vacancy in office of, how filled, 3:

Treasurer and receiver-general, how cho-

sen, ^'^

vacancy in office of, how filled, 32, 37

limitation of office, 27

Judicial otficers, tenure of office to be cx-

pl•ess^ed in commissions, 27

may be removed by governor and council,

upon address of legislature, 27

Harvard college, powers, rights, and privi-

leges of, confirmed, 2S

gifts, grants, &c., to be held according to

intent of donors, 28

overseers of,
-^"^

alteration of government of, may be made

by general court, ~f^

encouragement of literature, &c., 28,29,38

Oaths and Subscriptions, Incompatibility of

Offices, Writs, Enacting Style, &c.. Commis-

sions, &c.

oath of office, 29, 33

affirmation allowed, -^^

tests abolished,

incompatibility of offices, 30, 33

bribery, person convicted of, not to hold office

of trust or importance

27

27

27

2,37

30
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mouL-y, sums of, how ooiuputfil, 30

commissions, how to be sig:ned, attested, and
sealed, 30, 31

writs, issuing- out of the clerk's office, how to

be sig-ned, sealed, and bear teste, ... 31

habeas corpus, writ of, benefit of, secured, &c., 31

continuation of former laws, except, &c., ... 31

enactiny^ style of statutes, 31

constitution to be enrolled on parchment, and
published, I 31

city charters, when may be granted by legisla-

ture, 32

notaries public, appointment, removal, and ten-

ure of office, 32
military officers, how commissioned and re-

moved, 24, 32
amendments to constitution, how made, .... 33
political year, commencement and termination of, 33
religious freedom established, 34
plurality of votes by the people to elect civil

officers, 36
election of state officers, time of, 36
school money not to be applied to sectarian

schools, 3ji

sherififs, registers of probate, commissioners of
insolvency, and clerks of courts, how
chosen, 3g

census of legal voters and inhabitants, when to
be taken, 34, 35, 3s, 39

CONSTITUTION OF THE UNITED
STATES.
preamble, purposes of, 2
legislative powers granted by to vest in con-

gress, 2
to be the supreme law of the land, 8

powers not delegated nor prohibited to remain
in states, 9

ratification and mode of amendment of, ... . S
articles of amendment of, 9

Congress.

to consist of senate and house of represent-
atives, 2

shall assemble at least once a year, and where, . 3, (;

each house shall be the judge of the election,

&c., of its own members, 3
majority of each house to constitute a quorum, 3
smaller number may adjourn from day to day, . 3

may compel attendance of absent members, . . 3

may make rules, punish or expel members, . . .3

shall keep journal, and publish the same, except,
&c., 3

yeas and nays may be called by one fifth

present, 3
when either house, during the session, may

adjourn, and to what place, 3
place, &c., of election of senators and repre-

sentatives to be prescribed by state

legislatures, 3
such regulations, except place of choosing

senators, may be altered by congress, 3
powers specifically granted to, 4, 5, 6, 7, 8
may make laws to carry out such powers, ... 4
what congress cannot do, 59
may fix time of choosing electors of president

and vice president, 6
day to be the same throughout the United

States, 6
may provide who shall act as president, in

case of the inability of president and
vice president, 6

CONSTITUTION OF U. S.— contimied.
may vest nppoiutment of inferior officers as

they think proper, &c., 6

may declare the punishment of treason, .... 7

attainder not to work corruption of blood
or forfeiture, except, &c., 7

may prescribe how proof sliall be made of acts,

«tc., of states, 7

may assent to formation of new from old states, 8

may make needful regulations for property
and territory of the United States, . . 8

when may prepare amendments to the con-

stitution, s

shall be bound by oath to support the con-

stitution, s

powers not granted reserved to states 9

Members.
compensation of, 3

privileged from arrest, except, &c., 3

not to be questioned elsewhere for words
spoken in debate, 3

not to Ije appointed to certain civil offices, . . 3

persons holding office under the United

States not to be members, 3

House of Kepki:sentatives.

members of, how and by whom chosen, .... 2, 3

qualifications, apportionment, and number, 2

vacancies in, how filled, 2

shall choose their officers, 2

shall have sole power of impeachment, . . . 2

shall judge of the elections, &c., of own
members, 3

quorum, adjournments, rules, journals, &c., 3,

compensation, privileges, disqualificiitions, . 3, 5

cannot be appointed a presidential elector, . 5

to originate all revenue bills, 3

two thirds of, mayiiass bill over president's

veto, 4

shall be Iwund by oath to support the con-

stitution, 8

Senate.

members, how chosen and classified, .... 2
qualifications, quorum, adjournments, rules,

journals, compensation, privileges,dis-

qualifications, 3, 5,

cannot be electors of president or vice presi-

dent, 5

vacancies, how filled, 2

vice president to preside over, but not to

vote, unless, &c., 3
president pro tempore, when to be chosen, . 3

has sole power to try impeachments, .... 3

proceedings in cases of impeachment, . . 3

may propose, &c., amendments to money
bills, 3

two thirds of, may pass a bill over presi-

dent's veto, 4

may concur in making treaties, d

may advise and consent to appointments by
president, c,

President.

his term of office, 5

electors of, number, and how appointed, . . .J, '1

who cannot be, .>

how and where to meet, and choice of
president, 5, 9, 10

qualifications of president, (i

provisions in case of vacancy in office of, . . n

compensation and oatli of, r>

powers and duties of, , . . 4, 0, 7
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CONSTITUTION OF U. S.— continued.

may veto bills, 4

prooeeJiiigs iu case of Imiieachment of, . . 3, 7

president cannot pardon in cases of impeacb-
nieut, C

Vice Presidext.
mode of election, qualifications, &c., . .5,6,9,10
to be president of the senate, 3
but to have no vote, except, &c., 3

when to be president, 6

Judicial Power.
how vested, 7

to what cases it extends, 7, 9

to what cases it does not extend, 9

tenure of office ofjudges, and their pay, . . 7

orig-iual and appellate jurisdiction, 7

trial of crimes, where to be held, and byjury, 7

Judicial proceedings, &c., in each state, to

have full credit in other states, .... 7

States.
individual, each to have republican form of

government, g

to be protected against foreign invasion and
domestic violence, g

cannot be sued, 9
powers not delegated, nor prohibited, re-

main to, 9
prohibited from the exercise of certain pow-

ers, 5

privileges and immunities of citizens of, . . 7

full faith and credit to be given to acts, &c.,

of, 7

admission of new states, provisions respect-

iiiff. 8

members of legislatures of, to be bound by
oath, &c., to support the federal con-

stitution, 8

judges in, to be bound by federal constitu-

tion and laws, &c., 8

Miscellaneous Provisions.

Adjournment of congress or either house, •

Amendments, how to be made,
articles of, 9

Arms, right to keep and bear, not to be in-

fringed,

Army, congress has power to raise and sup-

port,

Arrest, members of congress privileged from.

Attainder, no bill of, to be passed, 5

of treason not to work corruption of blood,

except, &c., 7

Sail, excessive, prohibited,

Bankruptcy, congress may establish system
of, 4

Census, United States, when to be taken. ... 2

Citizens of states, privileges and immunities

of, 9

Coin and coining, provisions respecting, . . 4, 5

Commerce, congress may regulate, 4, 5

Copyright, congress may grant by law, ... 4

Counterfeiting, congress may punish, .... 4

Crimes, where and how to be tried, 7, 9

persons not to be held to answer for, unless,

those charged with, to have trial by jury,&c.,

Debts, contracted before the adoption of the

constitution, to be valid against the

United States,

Duties, authority of congress to establish, . .

Excessive bail, fines, and punishments, pro-

hibited,

Ex post facto laws not to be passed, ....

4,5

9

5

CONSTITUTION OP U. S.— continued.
Fines, excessive, prohibited, 9
Freedom of speech and press and of petition

secured, 9

Fugitives from justice, provisions respecting, 7, 8
from service and labor, 7, g

Grand jury, presentments and indictments by, 9

Habeas corpus, writ of, not to^be suspended,
unless, &c., 5

Immigration of certain persons, provis^ious

respecting, 5

Impeachnient under federal constitution, . . 2
house of representatives has sole power of, 2

senate has sole power to try, 3

proceedings in trials of, 3, 7

when president is tried, 3

judgment and sentence in cases of, 3

those convicted still liable to indictment, . . 3

president cannot pardon in cases of, ... . (5

Importation of certain persons, provisions

respecting, 5

Jury, trial by, secured to those charged with
crimes, 9

in suits at common law, when, &c., .... ',)

Measures and weights, standard may be

fixed, 4

Militia, provisions respecting the arming and
disciplining of, 4,

Money may be coined, and value regulated, . . 4

counterfeiting of, may be punished, .... 4

Naturalization, uniform rule of, may be es-

tablished, 4

Nobility, titles of, not to be granted, 5

Navy, power of congress over, 4

Officers not to accept presents, titles, &c., . . .5

Petition, right of, secured, i)

Post offices and roads may be established,

.

4

Presents, &c., officers not to receive 5

Press, freedom of, secured, 9

Private property not to be taken for pubUc
uses without, &c., 9

Punishments, excessive, prohibited, 9

Quorum of senate and house of representa-

tives, 3

of senate for choice of vice president, ... 10

of the house of representatives for the

election of president, 10

Ratification of constitution and of amend-
ments, 9

Keligious establishment prohibited, 9

Revenue, power of congress to raise, . . . 3, 4, 5

Searches and seizures, freedom from unrea-

sonable, 9

Speech, freedom and right of, secured, .... 9

Soldiers not to be quartered in any house with-

out consent of the owner, 9

Taxes, direct, liow to be apportioned, . . . •>, 4, 5

Tender, only gold and silver coin to be made
a legal, 5

Treason, how defined and punished, 7

person not to be convicted of, unless, &e., . 7

attainder of, not to work forfeiture, ic, . . 7

Treasury, money how to be drawn from, ... 5

Treaties, how may be made, (;

to be the supreme law of the land, (i

individual states not to make, 5

Trial by jiu'y secured in trials for crimes, . . 9

in suits at common law, 9

Veto of president, 4

two thirds of both houses may pass bill

over, 4

Warrants not to issue, except, &c., P
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"Weig'hts and measures, standard of, may
be established, i

^Titness, person charged with crime may sum-

mon, 9

may be coulronted with those ag:aiust him, . 9

no one compelled to be against himself, . . 9

Yeas and nays, when to be entered on jour-

nal, 3

Amendments.

how made and ratified, 8

articles of, when made and ratified, ... 9, 10

religious establishment prohibited, .... 9

freedom of speech and of the press, and
right of petition, secured, 9

right of people to keep and bear arms not to

be infringed, it

soldiers not to be quartered in any house,

unless, &c., y

security from unreasonable searches and
seizures, 9

warrants not to issue but on probable cause,

&c., 9

persons not to be held to answer for crimes,

unless, &c., 9

to have trial by jury ; to be confronted

with witnesses ; to compel the attend-

ance of witnesses, and to have counsel, 9

not twice to be put in jeopardy, 9

not be compelled, in a criminal case, to be

a witness against himself, 9

nor be deprived of jjroperty but by pro-

cess of law, 9

private property not to be taken lor public

use without just compensation, ... 9

trial by jury secured in suits at common
law, when amount in controversy is

over twenty dollars, 9

excessive ball, fines, and punishments pro-

hibited, 9

rule of construction as to powers granted, . 9

powers not delegated nor prohibited to re-

main to the states, 9

judicial power does not extend to suits

against a state, 9

manner of choosing president and vice

president, 9, 10

CONSUL.
of United States, in a foreign country, when

may take acknowledgment of deeds, . 467

may solemnize marriages, 531

COjNTTEMPT.
magistrate, neglecting or refusing to return

recognizances, &c., to court, may be
proceeded against by attachment, . . 835

in refusing to serve, &c., habeas corpus, how
punished, 738

punishment for by governor and council, senate,

and house of representatives, 22
courts martial, 119

county commissioners, 145

by justices of the peace and police courts, . 610

by judges of probate courts in like manner
as by superior court, 577

of courts of insolvency, 581

when witnesses fail to appear before any
court, justice, referee, master in chan-
cery, <fcc., on being summoned, .... 673

CONTESTED ELECTIONS.
committee to certify necessity of attendance of

wiluesses in, 7S7

CONTINGENT REMAINDER.
when may be sold, &c., subject to contingen-

cy, 472,473

CONTINUANCE.
of actions, may be made by agreement of par-

ties, 000

may be ordered to enable absent parties to de-

fend, or either party to set off judg-

ment or execution, frl6

may be made by any other justice, when the

justice before whom a case is return-

fible, &c., fails to attend, 605

of petitions and writs of partition to enable ab-

sent persons interested to appear, 099, 700

court may impose costs as condition of allowing, 782

CONTRACT.
what, not valid unless in writing, 527, 528

by spcndthrilts, 544

on gaming consideration, 4:{(i

on consideration of liquor illegally sold, . . 443

for sale of certain stocks void, unless vendor is

owner, 528

may be made by married women in relation to

their separate property, 538

between parties before marriage, how made, &c., &41

when may be made by towns, 158

on account of state prison, how to be made, . . 873

suits thereon, 873, 874

no officer to be interested therein, 874

to be executed on Sunday and public holidays,

when performable, 293

made by or with aqueduct corporation, to remain
in force after its dissolution, 375

liability of shareliolders in such case, 375

Action of, substitute for actions of assumpsit,

covenant, and debts, except for penal-

ties, 653

forms of declaring in, 053-1555, 063-005

not to be joined with actions of tort, but a
count in contract and count in tort for

same cause of action may in certwn
cases be joined, 654

cases in equity may be commenced by, . . . 559

Specific performance of written, may be
enlbreed in equity by supreme court, 559

for conveyance of real estate made in writ-

ing by a person subsequently put

under guardianship or deceased, how
enforced by probate court, &c., . . . 575

"Written, how declared on in suits, 654

persons severally liable on, may be joined in

same action, 054

CONTRIBUTION.
by heirs and legatees, &c., when property is

taken, &c., to pay debts of deceased,

&c., 479,508

by posthumous child in like case, 479

by heirs, &c., for payment of taxes on real estate

of deceased persons, 75

proceedings in cases for, 480

between officers and stockholders liable for

debts of corporation, &e., ....... 3SG

by persons summoned in trustee process who
pay more than their proportion of
costs, 728

Suits for, may be brought in supreme court in

equity, 559

between heirs, devisees or legatees liable for

debts of deceased, or other persons

liable for same debt, 559

where two or more parties have distinct

rights which camiot be adjusted at law, 559
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CONTJSEE AWD COTyTUSOR.
in recoguizauces for debts, provisions concern-

ing, 770,772

(See Recognisances for Debt.)

CONVEYAJXrCE OF PUBLIC LAISTDS.
to be subject to approval of governor and coun-

cil, 55, 139

CONVEYANCE OP REAL ESTATE.
provisions respecting, 465-4<>7

how made by towns, 158

by counties, 144

by corporations, 385

by married women, 638

incumbnuices iu case of, to be made known to

grantee, 40~

when incumbrance exists, liability of grantor, . 40?

{See Deed.)

penalty for making, of encumbered real estate,

without disclosing incumbrance, . . . 802

of attached real estate, without notice, . 802, 803

CONVICTIONS.
of persons indicted, what necessary to, .... 790

to precede punishment, 790

of part, and acquittal of part of offence, effect of, 842

CONVICTS.
provisions for classifying, &c., 858, 802

In the state prison, provisions respecting,

870-875

Insane, provisions concerning, 878

Poor, discharge of, provisions concerning, . . 878

COPARTNERSHIPS.
suits in cqiuty between copartners may be

brought in supreme court, and receiv-

ers appointed, 559

embezzlement by clerks and servants of, ... . 800

except by apprentices and persons under

sixteen years, 800

(.See Partnerships.)

COPYRIGHT.
congress may grant by law, 4

CORN. {See Grain.)

regulations respecting weight and sale of, . . . 205

punishment for cutting down, &c., any kind of, 805

CORONERS.
appointed by the governor, 24

to be sworn and give bond, 152

bonds to be examined annually, by superior

court, and new ones required if insuf-

ficient 152

sureties on, how discharged, 152

penalty for neglect to give, 152

suits on, how brought, &c., 152

to serve processes legally directed to them, &c., 618

directed to them by county commissioners, 145

when sheriff is interested, 152

may serve process when their town is a party, 152

to perform duties of sheriff, when sheriff's office

is vacant 152

not to act as attorney, &c., 151, 153, 616

not to advise suit, &c., under penalty, . 151, 153, 616

nor buy, nor procure by certain means, claims

for collection, &c., under penalty, . . 618

may require aid in execution of official duty, in

criminal and certain other cases, . 161, 153

exempt from serving as jurors, 679

jurors before, not subject to provisions respect-

ing other jurors, 684

fees for official duties, 786

when not entitled to witness fees in criminal

cases, 786

refusing to assist, how punished, 813

falsely assuming to be, how punished, 814

CORPORATION, SOLE.
liu.itation of entry, by successor after disseisin

of, 775

CORPORATIONS.
petitioners to general court, for alteration of

charter, to publish notice thereof, . 47, 48
not to be taxed for parochial purposes, 202

moneyed, shares in, taxable, 74

funds of, for support of schools, to be held as

heretofore, 217

bonds, &c., of, negotiable, 293

real estate, and maeliinery of, to be taxed in

school districts where situated, . . . 223

seizure and sale of shares in, for non-payment
of taxes, how made, 82

general powers of, when other special provision

is not made, 384

time of organization of, limited to two years

from passage of charter, 3F4

first meeting of, how to be called, 384, cSo

notice of first meeting of religious societies, may
be affixed to the door, or some other

conspicuous part of their meeting-

house, 385

when meetings may be called by a justice, &c.,

what may lie done at such mcotingg, . .385

at such meetings shall elect officers to fill vacan-

cies, and act upon other business as at

regular meeting, 385

may by their by-laws, «&c., determine manner of

calUng meetings, &c., 385

may annex penalties to by-laws, &c., 385

may convey lands, 385

shares in not to be issued at less than par value,

unless by special authority, 385

list of stockholders in, to be kept by officer and
exhibited upon written application to

any stockholder, 385

penalty on officer of, refusing to exhibit list of

stockholders, 385

executor, &c., may vote as stockholder, .... 385

records of transfers of stock, to be made and

kept in the state, &c., 385

in transfers of stock as collateral security, debt

intended to be secured, to be described

in deed of transfer, 385

certificate of stock issued to pledgee, or holder

of such collateral security, to express

on the face of it, that the same is so

holden, and name of pledgee, &c., . . 385

records of transfers, to be exhibited upon written

request of creditor, under penalty, 385, 386

foreign corporations having property in this state

liable to be sued, &c., 386

service of writ, how to be made, 386

for manufacturing, mechanical, mining, or quar-

rying business, &c., stockholders in,

individually liable, for debts to opera-

tives, &c., 386

suit in equity iu supreme court may be main-

tained against officers, &c.,when liable, 386

executors, &c., not personally liable as stock-

holders, but estates liable, &c., .... 386

to publish in newspapers once in five years, list

of unclaimed dividends and balances, . 386

certain, to register names, &c., of stockholders,

and not to issue certificate until pur-

chaser informs of his place of resi-

dence, &c., 386

to make return to assessors, of names of

stockholders, number of shares be-

longing to each, &c., 386
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biiuks aud iusurauce companies to make like re-

turns to assessors, &c., 3s7

penalty on for neglect, or making- false returns, 387

Bhareholtlers in, penalty on, lor fraudulent trans-

fer of shares to avoid taxation, . . . . 387

warrants of distress may issue against, for dam-
ages assessed by county commission-

ers or jury, &c., 387

franchise of a turnpike or other corporation,

authorized to receive toll, may be at-

tached, &c., 387

officer to leave copy of process, &c., with the

clerk, treasurer, or some one of the

directors, &c., 387

franchise, &c., may be sold on execution, . . . 387

mode of sale, &c., 387

sale may be adjourned, &c., 387

who to be deemed the highest bidder at such

sale, 388

officers return on execution or warrant of dis-

tress to transfer to purchaser rights,

&c., of corporation so far as relates

to right of demanding- toll, 388

officer immediately after sale to deliver to

purchaser possession of tollhouses,

&c., 388

purchaser of franchise, &c., to have same reme-

dies as corporation, &c., .
.' 388

liabilities of corporation to continue after sale

of franchise, 388

franchise may be redeemed by corporation at

any time within three months, &c., . . 388

all proceedings respecting attachments, &c.,

- may be had in county in which presi-

dent, treasurer, clerk, &c., reside, . . 388

may be dissolved by supreme judicial court, on
petition of niiijority of members, in

number or interest, 388

so dissolved, to be deemed extinct, 388

to continue three years after charter expires, to

close their concerns, 388

but not for the business for which they were es-

tablished, 388

when charter expires, or is annulled, or the cor-

poration is dissolved, the snioreme ju-

dicial court, on petition, &c., at any
time within three years may appoint

receivers, &c., 388, 389

powers of such receivers to continue as long as

the court deems necessary, 380

the court to have equity jurisdiction, &c., . . . 389

receivers to pay debts and distribute surplus, . 389

corporations now existing, provisions concern-

ing, 389

every act of incorporation passed after March 11

1831, to be subject to amendment, <fec., 389

actions, by and against, in what counties to be

brought, 021

how summoned in suits against, 623

when parties to suits, how officers of may be in-

terrogated by opposite party, .... 659

agents and officers of, may, upon being author-

ized, sign and make oaths to all pre-

cepts, answers, &c., required in suits

at law, 663

when execution against, has been satisfied by
levy on property of stockholders, and
the property or damages have been re-

covered back, how new execution
may be obtained, 686

may be summoned in trustee process, 721

CORPORATIONS— continued.

how may appear, answer, and be examined in

trustee process, 722

shares in, how attached, taken on execution, and

sold, 627, 687, 089, 690

recording officer of, to give certificate of shares

held by debtor, upon officer exhibiting

a writ on execution, 627, 089

dividends of, made after attachment of shares,

held thereby, 627, 090

when entitled to costs for travel how to be com-

puted, 783

fraudulent over issue of stock in, how pun-

ished, 801

fraudulent issuing, or transferring, or signing

certificates of stock, with intent, . . . 801

false entries in books of, of transfer of stock, . 802

omitting to make true entry of transfer, .... 802

on trial of such case, book to be e-videnco, . . . 802

when indicted and served with process, failing

to appear, may be defaulted, 847

in such cases the charge to be taken to be true,

and judgment to be rendered, .... 847

warrant of distress may issue for the penalty

and costs, 847

In Insolvency.
proceedings by, how commenced, 598

agiiinst lor not dissolving attachments, and

other causes, 599

warrant to contain order requiring messenger

to state that corporation is forbidden

to make contracts, 598

claims may be proved at any time before mak-
ing final dividend, 598

officers of, to furnish schedules and do other

acts, in like manner as debtor, .... 598

sale of franchises of such as are authorized to

take tolls and proceedings thereaf-

ter, 598, 599

damages against, for land and materials taken,

preferred claims, 599

discharges not to be granted to officers or mem-
bers of, 599

mortgages by, not invalidated by insolvency

proceedings, 599, 600

foreclosed pending proceedings and before

choice of assignee, may be redeemed

by assignee within sixty days, .... 599

proceedings to be generally like those in case of

insolvent debtors, 598

CORPORATIONS ORGANIZED UNDER
GENERAL STATUTES.

1. Companies for Cutting and Selling Ice, or
FOR Mechanical, Mining, Quarrying, and
Manufacturing Purposes.

three or more persons may become such corpo-

ration, 341

not to carry on business of distilling or manu-
facturing intoxicating liquors, .... 341

to remain a corporation under any name, &c.,

not previously in use by other corpo-

ration, &c., 341

purpose for, and place ivithin which established,

to be specified in articles of associa-

tion, 341

not to direct its operations, or appropriate its

funds, to any other purpose, 341

first meeting to be called by notice of one or

more persons named in agreement, . . 341

such notice to state time, place, and purposes of

meeting, 341
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copy of uotice to bo given to each member seven

days at least before meeting, or pub-

lished in some newspaper, &c., .... 341

organization, and all proceeding's, &c., may be

confirmed, &c., 341

to what provisions hable, 342

secretary of the eommoawealth to prepare, and

cause to be printed, annual abstracts,

for legislature, 342, 343

Ofllcers, how chosen, 330, 342

liability of, 342

liability of, how may be limited, 342

Capital stock of, how fixed, increased, and

diminished, 342

not to be less than five thousand, nor more
than five hundred thousand, dollars, . 342

no share to be issued for less than par value, 342

certificate of, &c., to be made, published, &c.,

before commencing business, 342

when increased or reduced, certificate to be

made, &c., 342

Stockholders, if doubts arise whether corpo-

ration is legally organized, &c., may
by vote confirm organization, &c., . . 341

by 80 doing, and depositing copy of vote with

clerk of town, &c., and with secretary,

such corporation to be held legal, &c., 341

before commeuciug business, certificate of name,

and purpose of association, &c., to be

published, and copy filed with city or

town clerk and secretary, 342

similar certificate to be made, &c., when capital

stock and shares are increased or di-

minished, 342

certificate of capital, when paid in, to be made,

signed, &c., by president, treasurer,

&c., and recorded in registry of

deeds, 338,342

to be made and recorded when stock is in-

creased or diminished, 338, 342

organized for manufacture of cotton or woollen

goods, may manufacture certain other

goods, 340, 341, 343

these provisions may be amended or repealed

by legislature, 343

2. Gaslight Companies.

how organized, powers of, &c., 343

(See Gaslight Companies.)

3. Banks.

how organized, and provisions respecting, . 313-316

{See Banks.)

COSTS.
In Civil Cases.

prevailing party entitled to, except, &c., .... 780

In personal actions commenced in the su-

preme judicial court or superior court,

except replevin, 780

when plaintiff" recovers only twenty dollars, 780

when plaintiff^'s claim is reduced by set-off, . 781

in actions which might have been been joined, . 781

where there are several counts for distinct

causes of action, and verdicts for

plaintiff on some, and defendant on
others, 781

of former suit to be paid, or proceedings to be
stayed, or dismissed, 781

In actions at law in the supreme judicial

court, 781

wKen plaintiff does not recover three hun-
dred dollars, 781

COSTS— contimied.

when defendant brings money into court in

satisfaction of the damages, 781

of copies, when cases are reported, or appeals

or exceptions taken to be entered in

supreme court, how paid and taxed, . 503

on plea of non tenure, disclaimer, &c., allowed

only after plea filed, C03

executors and administrators, when and how
liable for, G4S, 051, 652

paid by executors and administrators, when
may be allowed in their accounts, . . 651

in cases before police courts, how taxed and paid, 572

may be awarded, and execution therefor issued

by probate court, 570

defendant not entitled to, when discharged

solely by insolvency, 780

is entitled to, when issue joined upon dis-

charge is found for, 780

on proceedings to assess damages by United

States coast survey, 46

accrued before an abatement of taxes is made,
to be paid by applicant for abatement, 79

recognizances for, in applications for laying out,

&c., highways, &c., 232, 241

in trials by jury of questions of damages, &c., in

laying out highways, &c., .... 235, 241

how paid, in such cases, 237, 2.39

questions df, in such cases, to be determined by
supreme court, 237

on petitions I'or alimony, 530

in real actions, full costs recoverable, 781

in complaints for flowage, 755-759

in actions of contract to recover damages
awarded by jury in cases of flowage,

plaintiff to recover full, though ver-

dict does not amount to twenty dol-

lars, 757

in writs of quo warranto, 744

on certiorari, at discretion of court, 743

provisions as to payments of, on scire facias,

when bail surrender their principal, . S"5

when bail cannot surrender their principal, by
act of God, &c., 835

in proceedings to enforce liens, .... 706, 769, 770

for travel, not to be taxed in suits on forfeited

recognizance, 835

commonwealth to have in certain cases, on peti-

for review of judgment on Ibrfeited

recognizance, 836

in replevin, full costs recoverable, 781

in petition and suits for partition, . . . 700, 703, 704

in suits for redemption and foreclosure of mort-

gages, 712, 734

in cases of information for intrusion, 7i9

in trustee process, 727, 759

on appeal from justices of the peace, or police

court, 780

if plaintiff appeals and fails to recover more
than in the court below, 780

on petitions for certiorari, mandamus, quo war-

ranto, &c., 781

in suits in equity, for discovery only, and not
for a decree, 7S1

and In such suits where a decree is prayed
for, if court deems the prayer frivo-

lous, or a pretence, &c., 782

in equity suits and civil proceecUngs, where no
express provision is made, 782

to be wholly in the discretion of the court, . 782

but not greater than for similar charges at

common law, 783
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COSTS— continued.

in civil suits by the commonwealth, in its own
behalf, 782

in such suits in behalf of a private person, . 782

judgment for costs against the commonwealth,
how to be paid, 782

how to be taxed for the commonwealth, .... 782

travel not to be allowed the attorney-gen-

eral or district-attorney, 782

power and discretion of arbitrators and referees

not hereby limited, 782

nor of any court to impose or refuse costs

as the condition of an amendment,
continuance, &c., 782

How to be taxed, and items of taxation, 782

full, double and treble, when and how to be

taxed, 777, 780, 781, 788

notice of taxation, when to be given to ad-

verse party, 782

notice to the attorney equivalent to notice

to the principal, 782

appeal from the taxation of costs, 782

how conducted, 782

judgment in such cases when to be consid-

ered as rendered, 782

when appeal is by person who is to pay the

costs, the other party may have ex-

ecution before the appeal is settled, by
giving bond, &c., 782

costs of the appeal 782

how may be collected, 782, 783

attorney's fee in supreme judicial court or

superior court when issue is joined, . 783

in all other cases, 783

declaration in each writ in any court, .... 783

term fee in supreme judicial court or supe-

rior court, 783

only one where defendant is defaulted

without appearing, 783

attendance before justice of the peace or

police court, 783

for three days only allowed in cases of de-

I'ault, : 783

nor after the day the case is Jinally dis-

posed of for the term, 783

such day to be entered on the docket, . . 783

travel, in any court or before a justice of the

peace, 783

not to be allowed for more than eighty

miles out and home, 783

unless more than forty miles is actually

travelled, 783

allowed to corporations, when they are en-

titled to costs, 783

to be computed from its principal place

of business, 783

not to be allowed to commonwealth for

any attorney for commonwealth, . . . 782

In insolvency cases, contested before su-

preme or superior court, or court of

insolvency, may be awarded to either

party, 600

execution for such costs may be issued, . . 600

before courts of insolvency, costs of court,

messenger, &c., amount of, and how
allowed and paid, fiOO

costs of attachment, how preferred, . . 695,600
(See Fees.)

In Criminal Cases.

two thirds of, to bo paid by state, and one third

by county, 851

81 121

COSTS— continued.

to include grand, and traverse jurors' fees, . . . 851

how taxed before justices of the peace, 851

on complaints for sureties of tlie peace, .... 828

where warrant is served, where it is not

served, 851

where justices of the peace exercise final ju-

risdiction, 851

taxation to be revised in superior court, .... 851

when person so sentenced pays his fine and
costs, the justice may retmn his own
fees, and pay the residue to persons

entitled, 851

otherwise to county, city, or town Sol

how may be cortiried, sjl

how taxed in supreme judicial court or superior

court, 851

to be taxed by prosecuting officer, and certi-

fied by the clerk, 851, 852

duty of clerk as to transmitting bills of

costs, 852

to make statement to state treasurer as to

fines, &c., 852

sheriff alone, or deputy, or jailer, authorized to

receive, 852

must pay to county treasurer in thirty days,

without deduction 852

remedy against sheriff for neglect, 852

permitting an escape of person under sen-

tence for, makes the sheriff liable for

costs, 852

county treasurer to transmit sworn accounts of
costs twice each year to tlie state au-

ditor, 852

form of accounts ; penalty for neglect, . . . 852

certificate of clerk of court to be sufficient

voucher for all sales taxed for costs,

or allowed to prosecutors, 851

accounts to bo audited by auditor, 852

balance found due, to be paid to or by county
treasurer, 852

to transmit annually to governor and council a
general account of moneys received

for costs, &c., 853

and statements of sums due for costs to or

from any person, 853

to pay over to persons entitled, if demanded
within three years, 853

penalty for neglect, 853

discharge of poor convicts for non-payment
of, 878,879

in cases of seizing and libelling forfeited goods,

773, 774

of magistrates in criminal eases may bo disal-

lowed in certain cases, by district-at-

torney, with approval of the court, . 788

witnesses in criminal trials attending in two or

more cases, to have their fees appor-

tioned, 788

when not to have any fees allowed, .... 788

COUTSrCIL.
for advising the governor, 23, 26, 36

may be convened by governor, 23, 26

governor to be president of, 25

lieutenant-governor to be member of, except,

&c., 25

number, and when and how chosen, . . 26, 36, 37, 62

return of votes for, 59, 60

rank of members of, 20

vacancies when and how filled, 37

proceedings to be recorded, Ac, 26

to have full executive power, when offices of
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governor and lieutenant-governor are

vacant, 26

members of, exempt from serving as jurors, . . 080

oatli of members of, 29, 33

certain officers not to be members of, .... 30, 33

qualifications of members of, 37

compensation of members of, 128

two members of, may administer oaths of office

to public officers, 131, 132

governor and, may punish for contempt, .... 22

districts for choice of members of, 62

committee of, to examine books and accounts of

auditor, 130

COUNSEL.
may be assigned by one judge, to prisoner in-

dicted for a capital offence, 553

persons accused, entitled to, 9, 15, 790

not more than two, for a party to a suit, with-

out leave of court, 615

COUNSELLORS AT LAWT,
and attorneys at law, distinction of, abolished, . 615

(.SVe Attorneys.)

COUNTEKFEITING.
congress may punish, 4

private labels, stamps, and trade marks, how
punished, 802

selling goods, knowingly, with such marks, and
not disclosing, 802

public records, &c., with intent to defraud, . . 807

knowingly uttering counterfeit instruments, . 807

notes of state treasurer, &c., 808

bank bills, &c., 808

having in possession with intent, &c., ten or

more counterfeit bank bills, &e., . . . 808

knowingly uttering counterfeit bills, 808

effect of second conviction for, and three con-

victions at same term, 808

bringing into state orhaving in possession coun-

terfeit bills, &c., with intent to pass, . 808

engraving plates, &c., or making paper for

counterfeiting bills, &c., 808

having such plates, &c., or paper, &c., in pos-

session, 808, 809

in prosecutions for counterfeiting, &c., bank
bills, when testimony of president and
cashier may be dispensed with, .... 809

how bank bills may be shown to be coun-

terfeit, 809

for counterfeiting, &c.. United States secu-

rities, &c., how securities may be

shown to be counterfeit, 809

intent to defraud, how may be alleged and
proved, 800

Gold and. silver coin, how punished, .... 800

having in possession with intent, &c., two
or more pieces of false coin, 809

any number of pieces less than ten, . . . 809

effect of second conviction, or of three convic-

tions at same term, 809, 810

making, mending, or knowingly having in pos-

session moulds or tools for counter-

feiting coin with intent, &c., 810

Sheriff to seize counterfeit bank bills, plates,

tools, &c., and court shall order them
to be destroyed, 811

Recompense to prosecutors of counterfeiters

and counterfeiting, 811

COUNTS. _
costs, where there are several, and some are

found for plaintiff and some for the de-

fendant, 781

COUNTIES.
what may be joined, 654

boundaries to remain as now established, .... 144

bordering on sea, boundaries of, 43

offences committed within one hundred rods of
boundary lines may be tried in either

county, 838

separated by waters within the state, to have
concurrent jurisdiction over such

waters, 43

to continue bodies politic for certain purposes, . 144

property formerly conveyed to, to be held as

county property, 144

in Suffolk, to belong to Boston, 144

lands of, how may be conveyed, 144

to provide court houses, jails, &c., except in

Sufl'olk, 144

to provide fire proof offices, &c., 144,198

special provision for Dukes county, 144

maps of, to be corrected from time to time by

county commissioners, 144

of Suffolk and Middlesex, to have common juris-

diction over part of Charles River, 144, 145

Suffolk, to have concurrent criminal jurisdiction

with other counties, over certain isl-

ands and waters, 145

accounts, receipts, and expenditures of, to be

allowed and settled by county com-

missioners, 145

Taxes, estimate of, to be made by county com-

missioners, 145, 140

and to be apportioned by them according to

the last state valuation, ' 140

and transmitted to secretary, &c., 146

account of receipts and expenditures to be

published annually, 140

Debts, commissioners may renew, &c., and

contract new at the rate of thirty dol-

lars lor each one thousand inhabitants, 140

damage to county property, by whom prose-

cuted, 149

UabiUty of, for neglect of commissioners to fix

permanent bounds at angles of high-

ways, &c., 244

actions by and against, where to be brought, . . 621

how summoned, in suits against, 622,023

COUNTY COMMISSIONERS.
when and how chosen, and term of office, . . 70, 71

number in each county, 71

but one, to be chosen from same town, &c., ex-

cept in Dukes county, 71

to furnish blanks for return of votes for county

commissioners, county treasurer, &c., 147

returns of votes for, to be transmitted to clerk

of courts, 00

to be delivered by clerk to board of exam-

iners, and be by them examined, &c., 60

in case of failure to elect, examiners to issue

warrant for new election, 71, 72

vacancies, how filled, 72

to be sworn, 145

exempt from serving as jurors, .* . 679

clerks and assistants, of courts, to be clerks of, 612

to choose chairman by ballot, 145

times and places for meetings of, 147, 148

to examine returns of votes for county treasurer

and register of deeds, and notify per-

son elected, 61

and to issue warrant fornew election, if fail-

ure of election, 72

proceedings by, for assessment of damages occa-

sioned by coast survey, 45, 46
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to appoint suitable persons to assess state, &c.,

taxes, if assessors neglect, ~7

power of, to abate taxes, 79, 80

their clerk to furnish certificate of abatements

made by them 80

to provide fire proof offices, &c., 1-14,198

to cause county maps to be corrected from time

to time, 144

proceedings, when either is interested, &c., . . 145

contested cases to be determined by three disin-

terested commissioners, 145

special provision for Dukes county in such

cases, 145

witnesses before, how summoned and compelled

to testify, 672, 673

may administer oaths to witaesses and punish

for contempt, 145, 673

to provide for erecting and repairing coimty

buildings, 145

to have care of county property, and to represent

county, 145

to examine and allow accounts of county treas-

urer, 145

to allow and settle accounts of county receipts

and expenditures, 145

to make estimate of county taxes, 145,140

such estimates to be recorded by clerk, .... 146

and with statement of borrowed money, &c.,

and treasurer's account, to be trans-

mitted to secretary, 146

penalty for neglect, 140

to apportion taxes according to last state valua-

tion, 146

to publish annually account of county receipts

and expenditures, &c., 146

may renew county debts, &c., and restricted as

to amount of new debts to be con-

tracted, 146

may require recognizances for costs, &c., of

persons, &c., applying for assessment

of damages, &c., 146

may add costs to damages assessed, 140

may receive, &c., certain petitions at other times

than at regular meetings, 146

petitions so received, to be returned at regular

or special meeting, 147

costs of special meeting how paid, 147

costs for attendance of, when petition is disal-

lowed, 147

laws applying to commissioners and their clerks,

to include all persons acting as such, . 148

to appoint county treasurer in case of vacancy, . 149

accounts of, to be examined by board of exam-
iners, 149

sheriff to attend meetings of, "when ordered by
board, 152

may remove registers of deeds for incapacity,

&c., except in Suffolk, 153, 154

miiy impose fine on towns for neglecting to

choose selectmen or assessors, .... 101

may appoint assessors of taxes, in case towns
neglect to choose, &e., 161

may appoint enginemen for private engines, if

selectmen, &c., refuse, 177

duties of, in regard to law library associations, . 208

duties of, in relation to damages for land taken

for selioolhouses, 220

powers and duties of, in laying out, &c., high-

ways, 232-239

powers of in laying out, &c., town ways and
private ways, in certain cases, .... 240

COTJNTY COMMlSSlOWETiS— continued.

in keeping in repair ways and bridges, . . . 245

in regard to damages occasioned by repairs

in highways, 247

as to ferries, &c., 252

to cause permanent bounds to be erected at an-

gles, &c., of highways laid out by them, 244

may make by-laws concerning fast driving over
county bridges, 250

may Ucense auctioneers, if selectmen, &c., re-

fuse, 280

may authorize persons to make and sell spiritu-

ous, &c., liquors, for exportation, &c., 439

to put in suit bond of manufacturers of liquors,

upon breach thereof, 440

may grant licenses to innholders, &c., upon cer-

tificate of selectmen, 455, 456

clerks of, to transmit to selectmen lists of

persons licensed the preceding year, . 456

powers of, if selectmen refuse to grant such
certificate, 456

not required to grant licenses, 457

to charge no fee for license, 457

to furnish summary of laws relating to li-

censes, to persons licensed, 457

may lay out turnpikes as highways, 346

to apportion damages, 346

proceedings if town refuses to pay, .... 346

powers and duties of, when turnpike is out of

repair, 346,347

powers, &c., of, in assessment, &c., of damages
for land taken for railroad, &c., 352, 353, 354

as to removal of turnpike gates, 344

to order railroad corporations to construct em-
bankments, culverts, fences, &c., . . . 355

powers, &c., of, in relation to crossings by rail-

roads over highways, &c., .... 356, 357

in the regulation of dams, 759

may authorize laying out of highways across

railroads, 357

to give notice, hear parties, &c., in such
cases, 357

not to permit highway to cross at grade,

unless public necessity requires, . . . 357

to have original jurisdiction of all questions

touching obstructions to highways,
&c., by railroads, 358

powers, &c., of, in relation to sign-boards and
gates at railroad crossings, &c.,

360, 361, 303

duties of, in assessing damages, &c., by aque-

duct corporations, 376

on petition for constructing roads, &c., to

swamps, &c., 752,753

exempt from serving as jurors, 679

processes of, to be served by officers, to whom
they iire legally directed, 618

proceedings of, to be recorded by clerk of the

courts, 612

records of, to be in custody of the clerk, .... 013

awards of, to bear interest, 085

apislications to, may be made by executor, ad-

ministrator, heir, or devisee, of per-

son dying before making same, .... 650

to audit coroners' accounts for inquests, except

in Suffolk, 850

to appoint overseers of houses of correction, . 858

may remove them, and fill vacancies, 858

may establish rules and regulations for houses

of correction, 858, 859

shall provide materials for work of prisoners

in, 858,859
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may employ prisoners on public lands, 859

shall establish fixed salaries for officers, &c., of

houses of correction, SCO

may furnish instruction in reading- and writing

to prisoners, for one hour each even-

ing-, except Sundays, 8G3

shall procure necessary supplies, except In. Suf-

folk, for jails, &c., 864

may advance money Irom county treasury for

purchase of tools, Ac, 865

shall allow reasonably for fuel, bedding, cloth-

ing, &c., 865

may direct specific rations to prisoners, .... 865

may sue, in name of county, to recover for sup-

port of convicts, 865, 866

and for penalty on jailers for neglecting to

keep prison book, &c., 866

shall be inspectors of prisons, except in Suf-

folk, 866

powers and duties of, In this capacity, . 866, 86?

compensation of, 147, 149

Special commissioners, how and when
chosen, and term of office, 70,71

number of in each county, 71

proceedings in case of failure to elect, .... 71, 72

vacancies, how filled, 72

to act when commissioners are interested, &c., 145

exempt from serving as jurors, 680

compensation of, 147

In Nantucket, selectmen to act as, 148

In Suffolk, aldermen of Boston to act as, . . . 148

In Chelsea, North Chelsea, and "Win-
throp, commissioners of Jliddlesex

to have jurisdiction, 148

COUNTY OFFICERS.
embezzlement by, to be deemed larceny, and

how punished, 800

COUNTY TREASURERS.
exceiit in Suffolk and Nantucket, how and when

chosen, and term of office, 70,71

to be resident in county, 7)

not to hold certain other offices, H'.i

return of votes for, 5'.i, 60, 61

proceedings in ease of failure to elect, 72

vacancies, how filled, 72, 149

to be sworn and give bond, 14K

to be furnished with office by county, 14s

salaries of, 148, 149

may recover of town, county taxes not as-

sessed, 77

to publish annually account of county receipts

and expenditures, 146

to pay over money as commissioners direct, . . 149

to account with commissioners at close of each

year, 145, 149

penalty for neglect, 149

may sue on bonds, &c., given to county, A'C,

and prosecute for injury to county

property, 149

may prosecute for trespasses on building owned
jointly by a town and county, .... 163

to give notice to district attorney if public offi-

cer fails to pay over money, &c, . . . 149

to pay certain money from treasury to law li-

brary associations, 208

duties of, in regard to standard weights, meas-

ures, and balances, 284, 285

bond to, from register and assistant register of

probate and insolvency, 602, 603

bond to, from clerk and assistant clerk of courts, 613

to be sued by, in case of forleiture, 613

COUNTY TREASURERS— coM^nwed.
sums recovered on, how appropriated, . . . 613

returns and payments to, from justices of the

peace and police courts, . . . 571,572,610

from clerks of the courts, 614

may commence suit on contracts, &c., made with
his predecessors, and prosecute suits

commenced by them, 650

to transmit twice a year sworn account to auditor,

of costs, &c., in criminal prosecutions, 852

form of account, 852

penalty for neglect, 852

certificate of clerk of court to be sufficient

voucher for all sums taxed for costs,

or allowed to prosecutors, 852

such account to be audited, and balance, if

any, paid, 852

to transmit annually to governor and council a

general account, &c., 852, 853

shall pay over to persons entitled the costs due

them, 853

To pay out of treasury expenses incident

to courts, SC'7

certain expenses of police courts, 571

and of probate courts, 577

In Suffolk, treasurer of Boston to be, .... 149

In Nantucket, town treasurer to be, 149

COUNTY WAY.
how construed, 51

COURTS.
general court may constitute, 18

may administer oaths, 18

may make requisitions for militia in case of riot,

&c., 110

first day of term, how designated, 567, 617

appointed to be held at a time and place which,

by reason of calamity, is unsafe, judge

may order same to be held at another

time and place, 617

such order, how made, and notice given, .... 617

not to be opened on Sundays and holidays, ex-

cept for special purposes, .... 617, 618

processes of, to be served by sheriffs, deputy

sheriffs, coroners and constables, when
legally directed to them, 618

may be adjourned by any officer, on order ofjudge, 618

may be adjourned from one shire town to an-

other, in certain cases, 568

matters common to supreme and superior court,

565-568

Courts of insolvency, 581

(
See Insolvency.)

Justices court for county of Sufifolk, ju-

risdiction of, transferred to police

court of Boston, 573

Police courts, 568

(
See Police Courts.)

Probate courts, 574

{See Probate Courts.)

Supreme judicial court, 553

{See Svpreme Judicial Court.)

equity jurisdiction of, 558

{See Equity.)

Superior court, 562

(
See Superior Court.)

Martial and inquiry, 117-120

{See Militia.)

COURTS OP RECORD.
judgments and decrees of, suits on, Umited to

twenty years, 777

presumed to be paid after lapse of twenty
years, 779
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COVEKTAlyrT.
action of abolished, and action of contract sub-

stituted for, C53

forms of declaring on, 653, 654, 664

against incumbrances, measure of damages in

actions on, when incumbrance appears

by the records, 407

ccw.
one exempt from levy on execution and from

attachment, 624, 688

CRACKERS.
penalty lor selling and firing, &c., without 11-

conso, 460

CRAWBERRIES.
to be solil by tlie strike or level measure, . . . 264

CRANBERRY MEADOWS.
wilful and malicious injury to, how punished, . 806

CREDITORS.
of persons deceased intestate, when entitled to

administration, 483

of persons deceased insolvent, how to pro-

ceed, 497-499

how to proceed against executors, &c., . 491-493

how to proceed against heirs, legatees,

&e., 507, 508

trusts created for benefit of, how terminated, . 502

bills in equity by, to reach property which can-

not be come at to be attached, how
brought, 559

proceedings and rights of, &c., respecting insol-

vent debtors, 583-600

when and how may commit debtors on mesne
process and execution, 633-641

CREDITORS' BELL.
equity jurisdiction in case of, 559

CRIER OF COURTS.
duties of to be performed by clerks of courts,

sheriffs, or their deputies, without ad-

ditional compensation, 618

CRIME.
statistics of, provisions for obtaining, 129

not to exclude from being witnesses, except to

wills, 673, 674

conviction of, may be shown to affect credibility

of witnesses, 673

against nature, how punished, 819

CRIMINAL OFFENCES.
insane persons charged with and in prison, pro-

visions concerning, 838

in prosecutions for under by-laws, ordinances,

and the like, 838

jurisdiction over when committed on boundary
of two counties or within 100 rods of

dividing line, to be in either county, . 838

CRIMINAL OFFENCES— <-on«nMe<i.

when on the sea and within one league of shore,

to be in adjacent county, 838

where mortal injury, &c., is inflicted in one
county, and death ensues therefrom in

another county, . 838

where mortal injury, &c., is inflicted on the high
seas, or on the land, within or without
the limits of the state, and death

ensues therefrom in the state, . . 838, 839

prosecutions for murder may be found at any
period, 839

other within six years, 839

time of absence from the state, to form no
part of six years, 839

process for arrest to issue forthwith after indict-

ment found for a capital offence, . . . 839

further proceedings in such cases, 839

prosecutions for, not to aflfect civil remedies for

same matter, 840

CRIMINAL PROSECUTIONS.
when may be stayed, on reparation to party in-

jured, 834,839

certain defects of form, not to invalidate, . . . 842

limitations of, 839

CROSS ACTIONS.
against plaintiffs out of state, how brought,

&c., 645, 640

CROSSINGS . ( See Railroads.)

CRUELTY.
to apprentices and servants, how redressed, . . 550

of husband or wife, when cause of divorce, . . 532

to horses, oxen,and other animals, how punished, 822

CURRENCY.
passing any bills, notes, &c., as, except, &c., how

punished, 810

any bills, notes, &c., as, for less than five dol-

lars, except, &c., 810

fractional bills, 810

CURSING AND SWEARING.
profane, how punished, 819

prosecutions to be commenced in twenty days, . 819

CURTESY.
tenant by, who to be, 471

to hold lands during his life, 471

title of, not affected by advancements, . . . 475

tenants by, how liable for waste, .... 708, 709, 710

tenancy by, how to affect limitation of real ac-

tions, in certain cases, 775

not affected by wife's right to hold property to

to her sole use, 538, 539

CUSTOM HOUSE OFFICERS.
exempted from military duty, 92

exempted from serving as jurors, 680

D.

DAMAGES.
on default, may be assessed by court, or on mo-

tion of either party, by jury, 685

assessment of, may be referred in all cases by
court to jury, 685

in actions of replevin, 732

may be assessed by clerk on contracts where
amount due is not disputed, 685

in actions on bonds, covenants, and agreements,

with penalty, how determined, . . 685, 686

81*

DAMAGES— continued.

in writs of entry, may be recovered for rents and
profits, and for destruction or waste

of the buildings or other property by
tenant, 093

how recovered, in a writ of dower, for deten-

tion of dower, 697

subsequently, for rents and profits of a prior

tenant on whom demand of dower was
made, 697
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DAMAGES— continued.

for waste, against tenants in dower, by tlie

curtesy, for years, and for life, . . 708-710

against joint tenants, tenants in common,
&c., for waste, 709

against persons who commit waste after

action brought concerning hmds, . . . 709

for wilful trespass, 709

for casual and involuntary trespass, and

how amends may bo tendered, . . 709, 710

for injury done by beasts of other per-

sons, 185, 730

in actions of tort for acts of deceased, com-

menced or prosecuted by executors

or administrators, to be only for viilue

of property, or actual injury, 651

for wrongs or injuries, not to be deducted in

settling amount due from trustee in

trustee process, 724

measure of, not changed by statutes relating

to pleading and practice, 002

in complaints for flowage, how estimated, . , . 750

for what time to be allowed, 750

what to be allowed by way of set-off, 750

jury to determine what sum shall be paid annu-

ally, 75()

and what sum to be paid in gross, 750

owner may elect which to pay, 750

within what time election to be made, 750

to be a lien on mill and appurtenances, .... 750

annual compensation may be assessed anew, . . 757

gross damages assessed only once in ten

years, 757

DAMS. {See Mills.)

may be erected and maintained on streams not

navigable, 754

not to be erected, or raised, to damage of exist-

ing mill, 754

height of, to be regulated by jury, 755, 750

damages for flowage, proceedings to recov-

er, 755-757

material change in, to be deemed a new mill or

dam, .... 757

provisions concerning the regulation of, ... . 759

county commissioners to view and examine,

after notice to adverse party, on appli-

cation by persons owning property

liable to be destroyed by breaking

of, 759

if not sufficiently strong, commissioners may
require them to be made secure, . . . 759

directions to owner to make repairs, &c., to

be in writing, 759

result of examination to be recorded, . . . 759

record to be evidence, if owner had oppor-

tunity to be heard before commission-

ers, 759

if OAvner neglects or refuses to make repairs,

&c., commissioners to cause dam, or

parts thereof, to be removed, .... 759

after removal, no structure to be erected except

as commissioners direct, 759

if dam cannot be removed without danger, the

commissioners shall make it safe, . . 759

if commissioners require no alteration, &c.,

costs of application to be paid by pe-

titioner, otherwise by o\vner, .... 759

in all cases to be paid by owner if he is peti-

tioner, 759

supreme court has jurisdiction in equity to com-
pel owner to make alterations, &c., . 700

penalty for wilful, &c., injury to, 804

DAMS — cnntimu'd.

penalty for raising water by, so as to injure

mill, 804

not to apply where court may abate, .... 804

DARTMOUTH.
penalty for taking certain fish in waters of, by

persons living out of state, &c., ... 431

DEACONS.
of churches, if citizens of the United States, a

corporation to take, &c., grants to

their churches, 205

when to be corporation for such purpose, to-

gether with minister, 205

cannot convey church lands without consent of
church, &c., 200

DEAD BODIES.
may be furnished to physicians, &c., by over-

seers of poor, &c., 195

physicians to give bond in such case, &c., . . . 195

remains to be decently buried, 195

when not to be delivered to physicians, &c., . . 195

not to be taken on mesne process or execution, . 821

penalty for so taking, 821

unauthorized removal or disinterment of, how
punished, 821

accessories thereto, how punished, 821

buying, or selling, or having in possession to

sell, how punished, 821

inquest on certain, to be held, 848, 849, 850

expense of bringing to land, when found in any
waters of the state, how paid, .... 850

except for services in searching for, .... 850

money, &c., found upon, to be kept in charge by
the coroner, 850

of strangers, expense of burial, &c., how borne, 850

of others, how borne, 850

DEATH.
of parties to actions, petition for partition, &c.,

(see Surviving of Actions,) .... ()48-G50

of insolvent debtors, after proceedings com-
menced by or against them, not to

affect same, 583

of justices of peace, after rendering judgment in

civil actions, proceedings thereon, . . 607

of officers or party after commencement of levy

of execution, effect of, 690

sentence of, how to be executed, 847

DEATHS.
city and town clerks to record and index facts

concerning, 108

form of record, 169

to be reported by parents, householders, ship-

masters, &c., to clerk, under penalty, 109

return to be made by clerk to secretary, under
penalty, 169

physician to certify certain facts concerning,

when requested, under penalty, . . . 169

sextons, &c., to make return of facts concerning

to clerks, 169

compensation of sextons, 169

record of clerk concerning, to be prima facie

evidence in legal proceedings, .... 169

certificate of clerk to be evidence of such rec-

ord, 169

superintendents of state almshouses, to make
return concerning, 109, 170

town clerks, where such almshouses are located,

to be exempt from making returns, . 170

towns, &c., may make additional rules concern-

ing registration of, 170

registrars may be appointed in certain towns, to

make record, &c., concerning, .... 170
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DSBT.
action of, abolished and actions of contract sub-

stituted, except I'or penalties, .... (553

for penalties, action of tort substituted for, . . (io^i

DEBTORS. {See Insolvency.)

Insolvent, projeeding's by and against, . . 582-001

provisions for arrest, discharge, and punish-

ment of poor, 0.33-&i2

{See Poor Debtors.)

DECLAEATIOISr.
in actions at law, charge in, taken to be true on

default of defendant, 058

In personal actions, how named, and forms

of, 053, ()54, 003-006

need not aver what is not required to be

proved, 053

may state the substantivefacts, without ver-

biage, 653

need contain but one count, but with any

number of breaches, 051

may assign breaches in the alternative, . . . 65i

same count not to include two causes of ac-

tion on same contract except the count

on the account annexed, 654

may include different causes of action, be-

longing to same division, 054

in actions of contract and tort not to be

joined, unless it is doubtful to which
class a cause belongs, 654

a count in contract and a count in tort for the

same cause of action may be joined,

with an averment that they are for the

same cause, 054

common counts not to be used unitedly, . . 054

count on account annexed, may be used in

certain cases, 654

supplemental may be made alleging facts

occurring or becoming known after

former declaration, 657

On written instruments, except policies of

insurance, to set out copy or legal ef-

fect of instrument, 654

need not contain profert or excuse, 054

to state substance of instruments, lost or de-

stroyed, 354

On bonds, conditional obligations, and
contracts, or grants, to set forth

condition and breaches, 054

against parties severally liable on same
written contract, how made, 054

referring to a general statute, may specify

chapter, or make some other general

reference, 654

in actions of tort for breaking and entering

plaintiff's close, shall designate the

place by name, abuttals, or othermse,

054, 055

need not be inserted in writ in actions of con-

tract and tort unless an arrest is made, 655

may be tiled in clerk's office on or before re-

turn day unless an arrest is made, . . 055

to be furnished, with bill of particulars, to

defendant within three days after de-

mand, when attaciiraent is made, . . . 655

if not inserted in writ, or filed, action shall

be discontinued, 655

may be filed on leave of court during return
term, 655

on the common counts, bill of particulars to

be filed with, and numbered, 655

not to be abated for circumstantitd errors,

&c., or defects in form, 657

DECLARATIOlSr, &o.— continued.

ueiuurrer to, for what causes, and how may
be made, 055

counts in, unnecessary, or upon whicli no
evidence is given, to be striken out, . 661

not to be deemed evidence, OOI

costs allowed lor in civil cases, 7s;}

In real actions, on mortgage, title to allege

seisin to be in mortgage, or,!

In set-off, may be filed with answer, proceed-

ings, (i70, o; 1

In trover, 054, or.o

In writs of entry, what to be alleged, . . . (;i)2

Forms of, in different cases, 003-007

For Naturalization.

not to be received by any court, except the su-

preme judicial and superior courts, . 0;.S

DECLARATIOlSr OF RIGHTS, 14

DECREES.
Of probate courts, may be appealed from to

supreme court, 048, 575

to be in writing, &c., 5;o

when validity of not to be drawn in ques-
tion, 5;g

(See Probate Courts.)

In equity cases, how made, appealed from,

&c., sou, 501

process for execution of not to issue for thir-

ty days, unless an appeal is waived, . 500

Of courts of record, suits on, limited to twen-
ty years, 7:7

presumed to be paid after lapse of twenty
years, 779

DEDICATION OF WAYS.
provisions respecting, 243

DEED.
executed by person having authority, or by his

attorney, and acknowledged and re-

corded, conveys real estate, . . . 405, 400
by agents of counties to be imder their

proper hands and seals, 144

conveyance of estates, &c., without deed in

writing, to have force of estates at will

only, 400

in fee simple, fee tail, or for life, or more
than seven years, not valid unless by
deed recorded, 400

by tenant in tail in common form, to convey a
fee simple and bar estates tail and re-

mainders and reversions expectant, . 4(K)

by tenant for life and owner of vested remainder
in tail, to convey a fee simple, and bar,

&c., 46(;

of qtiitclaim and release in common form, to pass
estate, like deed of bargain and sale, . 40()

by tenant for life or years purporting to convey
greater estate to pass estate of grant-
or, 400

such conveyance not to work a forfeiture of
estate, 400

by owner of precedent estate not to defeat estate

expectant, except estates tail, .... 400

to person for life and his heirs in fee, shall so

vest estate, 460
to two or more shall create estate in common,

and not in joint tenancy, imless ex-

pressly provided, &c., 466

exceptions to foregoing provision, 467

purporting to be absolute, not to be defeated by
deed of defeasance, unless recorded,

except, &c., 467
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DEED — continued.

grantor to make known to grantee, if incum-

brances exist upon estate conveyed, . 407

to be liable in damages for neglect, &c., . . 467

void, if in consideration of money lost in gam-
ing, except, &c., 436

Of defeasance, not to have any force against

third parties without notice, unless re-

corded, 467

when may constitute a mortgage, 716

form of declaration on warranty in, 664

Acknowledgment and Record.

acknowledgment of, to be made by grantors,

or one of them, 467

before whom to be taken, 132, 467

by agents of counties, 144

certiflcate of, to be indorsed on deed by per-

son taking, 468

execution of, how proved if grantor dies, &c.,

without acknowledgment, 467

how, if witnesses are also dead, &c., . . . 467

how, when grantor refuses to acknowledge, 467

how, when subscribing witnesses are dead,

467, 468

not to be proved, in such manner, unless it

has at least one subscribing witness, . 468

when copy of, not acknowledged, may be filed in

registry of deeds, and effect thereof, . 468

proof of execution to be indorsed on deed by
clerk or justice, &c., before whom
proved, 468

powers of attorney for execution of, to be ac-

knowledged, 468

when to be acknowledged by both husband and
wife, 468

not to be recorded without certificate of ac-

knowledgment or proof, 468

where to be recorded, 154

{See Register of Deeds.)

DEER.
penalty for hunting at certain seasons, except,

&c., 430

with dogs, at any time, in Plymouth and
Barnstable counties, 430

DEFACING.
of public records, how punished, 199

of tombs, gravestones, &c., in cemeteries, &c.,

197, 821, 822

of other property, 252, 803

DEFAULT.
if defendant, duly summoned, does not appear,

to be recorded, and plaintifTs declara-

tion taken to be true, 658

may be taken off at first term,on payment of costs, 658

to be entered against defendant, unless within

ten days after return of writ, or before

last day of return term, he files an

affidavit of merits, 658,659

time may be extended by order of court, .... 659

how and when to be entered against absent de-

fendants, 646

of defendant, for not answering interrogatories

or refusing to amend, &c., answers, . 660

judgment upon, how to be entered, .... 658, 685

when part only of defendants are defaulted, 685

in actions upon judgments by default, defend-

ant may, in certain cases, make same
defence as on review, 663

of trustees, in trustee process, effect of, .... 722

of executors and administrators, cited in cases

commenced against deceased, efiect of, 648

DEFEASANCE.
when to operate as a mortgage, 716

not valid against third parties without notice,

unless recorded, 407

DEaREE.
of murder, to be found by jury, 791

DEMURRER.
may be made in answer or replication, . 655, 656, 657

causes for, specified, C55

to be certified by the attorney, ... 655

not to be made for defect of form, &c., 667

deemed to be joined in by opposite party, unless

awarded, 657

may be amended, 057

how heard and determined, 601

decision of one judge on, respecting misjoinder

of counts, final, 601

appeal from, may be had in other cases, . . 601

if adjudged frivolous, &c., court may order

party to plead, &c., notwithstanding

appeal, 601

when sustained, overruled, or withdrawn, court

may make further orders, &c., .... 661

In equity cases, defence may le made by, . . 559

to be accompanied by certificate that it is not

intended for delay, 559

DEPOSITIONS.
IN CIVIL CASES.

Of Witnesses in the State.

when and how taken, . . 674,675

may be taken to be used in all civil proceed-

ings in this state, 674

when witness lives more than thirty miles

from place of trial, or is sick, infirm,

or aged, or about to go out of the

state, 674

witness, in such case, may be summoned and
compelled to attend and give his depo-

sition at any place within twenty miles

of his place of abode, 675

may be taken when witnesses live out of, but

are at the time in, this state, 675

such witnesses from other states may be com-
pelled to attend at any place within

ten miles of place where summoned, . 675

taken ex parte, when to be admitted,

675, 676, 736, 737

Applications for the taking of, may be made
to any justice of the peace, after ser-

vice of process, or a case is submitted

to arbitrators or referees, 674

Notice of time and place of taking to be issued

to adverse party, 674

how served, 074

may be verbal, or wholly omitted, if waived,

in writing, by adverse party, 674

Deponent to be sworn, or to affirm, 674

to be examined by justice and the parties,

and his testimony taken in writing, . 674

on written or verbal interrogatories, first

by party producing him, then by ad-

verse party, and afterwards by either

psrty, 674

to subscribe his deposition after it is read

to or by him, 674

to be written by the justice, the deponent, or

some disinterested person in presence

of the justice, 674

to be read to or by the deponent, 674

how certified and used, 674, 675

certiflcate of time and manner of taking, and
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DEPOSITIONS— continued.

of other fiicts to be annexed thereto

by justice, 674

to be sealed up and delivered, or directed by
the justice to tlie court or magistrate

before whom tlie case is pending-, . . 6/4

when scaled, to remain so until opened by
court, 6(4

when taken on written interrogatories, objec-

tions to any interrogatory must be

made before it is answered, and ob-

jections noted, 675

objections to tlie competency or credibility of

deponent, and the propriety of ques-

tions, and to answers, Iiow made when
deposition is produced 675

not to be used, if reason for taking no longer

exists, 675

when taken for a suit afterwards discontinued

or nonsuited, may be used in a second

suit for same cause, if it was filed and
remains with court, 675

rules couccrniug the opening, filing, kcejiing,

taking, and using, may be made by
courts, 075

To be used in other states and countries,
may be taken before justices of tlie

peace, or commissioners appointed by
such states or countries, 070

witnesses may be summoned and compelled

to testify in such cases, 070

may be taken and used in cases of seizing and
libelling forfeited goods, 773

Of Witnesses out of the State.

may be taken under a commission issued by
court to persons in other states or

countries, 675

or by commissioners appointed in other states

and countries, 675

such commissioners, how appointed, and their

duties, 132

to be taken on interrogatories exhibited to ad-

verse party, and cross interrogatories, 675

may be used subject to same objections and con-

ditions as if taken in this state, . . . 075

rules concerning the issuing eomniissious, filing

interrogatories, and otlier matters re-

specting taking depositions out of the

state, may be made by courts, .... 675

taken in any other manner than as above, may
be admitted or rejected at discretion

of court under certain circumstances, . 675

when so taken, not to be admitted, unless ad-

verse party had notice, if possible to

be given, 075

To perpetuate Testimony.

of witnesses in or out of the state, 676-07S

Of witnesses in the state, may be taken on

such notice to all persons interested,

as is required to bo given to adverse

party in other cases, 676

when sufficient notice is not provided for by
law, such notice shall be given as jus-

tices deem proper, 676

brief statement of claim or interest to be
made in writing, and delivered to two
justices of the peace, 676

one of said justices to be ajudge or register of

probate and insolvency, a clerk of su-

preme court, a master in chancery, or

counsellor at law, 670

122

DEPOSITIONS— continued.

not to be taken, when certain objections are

made, and justices may examine party

as to the reasons for taking tlie same, 676

to be written, read, subscribed, and certified,

and witness sworn, in like manner as

in taking other depositions, 676

to have annexed an additional certificate, that

it was taken in perpetual remem-
brance ; the names of persons at whose
request taken ; ^vho were notified, and
who were present, 670

to be recorded, with statement of claim, with-

in ninety days, in registry of deeds, . 676

may be used in suits between parties taking

and those notified, or persons claiming

under them, o;(), 077

copy of, from registry of deeds, may be used

in suit, 077

used in subsequent suits to be subject to same
conditions as when taken for those

suits, 677

Of witnesses out of the state, 077, 078

may be taken under a commission issued by
supreme or superior courts, 677

party applying for, to file in court a brief

statement of claim, in like manner as

when proposed to be taken in the state, 677

in what county such statement to be filed in

different cases, 677

statement may be filed and notice issued in

vacation, 677

notice to be served fourteen days before time
of hearing, on all persons mentioned as

adversely interested, if living in the

state, 677

on hearing parties who appear, court may is-

sue commissions, if there is sufficient

cause, 677

to be taken on written interrogatories, and
cross-interrogatories, and returned,

as in other cases of commissions is-

sued, 077

may be used as if taken in this state, .... 677

rules respecting taking, filing, and recording,

may be made by supreme court, . . . 677

To pekpetuate Testimony against all Peusons.

may be taken, as of witnesses in or out of state, 677

may be taken on commission issued after public

notice, by supreme or superior courts, 677

party desiring to take, may apply as above, in

case of witnesses out of the state, . . 677

proceedings to be substantially same as in case

of other witnesses out of the state, . . 677

court, in addition, to inquire upon oatlis of appli-

cant or otherwise, as to persons inter-

ested, 678

shall direct commissioners what notice to give, 678

such notice to be directed by name to all per-

sons 8U])posed to be interested, aud
generally to others, 078

when taken and returned, ii' found to have been
correctly done, shall be recorded in

registry of deeds within thirty days, . 078

the original, or a copy, may be used in evidence

in all cases wherein the claim or title

set out in the statement is brouglit in

question, 678

Of P'.eties to Suits.

may be taken of parties wlio might be witnesses, 678
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DEPOSITION'S— confinned.

IN CRIMINAL CASES,
of witnesses ordered to recognize with surety,

and unable to find bail, may be taken,

with defendant's consent, 833

who to be notified, 833

defendant's consentto be indorsed on deposition, 833

to be returned to court, to which witness was
ordered to appear, 833

may be used at trial by either party, if witness

is unable to attend, 833, 834

Of witnesses out of the state, may be taken

by defendant in criminal eases, after

issue of fact joined on an indictment, 840

prosecuting oflBcer may join in commission

and name witnesses for common-
wealth, 840

how to be taken and returned, 840

if defendant declines to use such deposition

at trial, government not to use it with-

out defendant's consent, 840

DEPOSITS.
in bank by assignees of insolvent estate, may

bear interest, 307, 587

l)v cities and to^^^l8, may bear interest, 307

DEPUTY INSPECTORS.
of various articles, how appointed, &c.,

258, 261, 267, 269, 276

(See Inspectors General.)

DEPUTY-SHERIFF.
how appointed, and sworn, 150

to serve all writs, &c., lawfully directed to

them, 151,618

may require aid in execution of their office, in

criminal cases, 151

not to act as attorney, under penalty, 151

not to buy, &c., any demand, &c., with intent,

&c., 618

liability of sherifF for default or misfeasance of, 151

may serve process in their hands at time of va-

cancy in office of sheriff, 151, 152

(.See Sheriff.)

DEPUTY -WARDEN.
of state prison, {see State Prifton,) 870,872

DESCENT OF REAL ESTATE.
rules of, 474, 475

not to defeat rights of entry and real actions, 092, 776

DEVISE.
to children, &c., not to lapse by death before

that of devisor, if they leave issue who
survive him, 479

Buch issue shall take the devise, unless, &c., . . 479

to a subscribing witness to a will void, unless

there are three other competent wit-

nesses, 477

DEVISEES.
to contribute proportions, when estate is taken

from a devisor to pay testator's debts

or for dower of widow, 479, 480

how liable to contribute to posthumous or other

child omitted in father's will, .... 479

when and how liable for debts of testator, . . . 507

actions against, for such debts, not barred by
provisions for actions against execu-

tors, &c., 492

estates of, liable for such debts after their death, 507

not liable to pay more than amount received

from testator's estate, 507, 508

when liable to contribute among themselves, . 508

liable, in certain cases, to scire facias on judg-

ment recovered against devisor, for

penalty of bonds, covenant, &c., . . . 686

DEVISEES— continued.

how may become parties to real and mixed ac-

tions and proceedings for partition,

commenced by or against devisor, 649, 650

may tender amount due on mortgage of land

devised to them, 715

and bring suits for redemjition, 715

suits for contribution among, may be brought in

supreme court in equity, 559

DIET.
of convicts in hospital of state prison to be un-

der direction of physician, 876

DIRECTORS.
Of public institutions in Boston, 858

compensation of, 858

powers and duties of, as to house of correc-

tion for Suffolk county, 858, 859

may recover forfeiture ofjailer for not keep-

ing calendar, 860

may remove children under eighteen months
of age, from their mothers, 861

to oversee execution of sentences to solitary

imprisonment and hard labor, .... 862

to remove forthwith any officer by them ap-

pointed, known to use intoxicating

liquors as a beverage, 803,864

record of prisoner's conduct to be exhibited

to, 864

to fix the rate of pay for board of prisoners, 865

to audit, twice each year, or oftener, accounts

for support of convicts, 865

may commence action for sum due for sup-

port of prisoner, 865

blank forms of returns to be furnished to, . 867

forfeiture for not making returns, 868

Of banks, 305

Of other corporations. (See their Titles.)

DISCHARGE.
Of insolvent debtors, (see Insolvency,) ... 591

Of poor debtors, on mesne process and execu-

tion, (see Poor Debtors,) 035-637

Of ball, in civil cases how made of principal, 643, 644

(See Bail.)

Of military officers, (see Militia,) . . . 100, 101

DISCHARGED CONVICTS.
forfeitures for failing to keep prison book, &c.,

or to make official returns, to go to

relief of, 806, 868

from state prison, provisions respecting, . . . 877

DISCIPLINE.
of convicts in state prison, 874, 875

in other prisons, 800-864

DISCLAIMER.
may be pleaded in abatement, or given in evi-

dence under general issue, 693

party pleading not to have costs before plea is

filed, 693

DISCONTINUANCE.
not to defeat rights of entry, or real actions, 692, 776

of actions by plaintiff, not allowed after set-off

filed, unless defendant consents, . . . 671

when caused by insolvency, &c., defendant not

to have costs, 780

costs on, must be paid, or second suit for same
cause will be stayed or dismissed, . . 780

DISCOUNT OF TAXES.
may be allowed by towns, 79

how made, and notice of how given by as-

sessors, 79

DISCOVERY.
suits for, may be brought in supreme court in

equity, 559
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DISCOVERY— continued.

auswcrs iu such cases to be made without delay,

and questions on, liow determined, . 559

by intorrog'atorios and answers between parties

to suits, 059, 060

DISEASED PROVISIONS.
penalty for Ivnowiug^ly selling-, without notify-

ing buyer, 822

DISEASES.
dangerous to public health, 190-193

proceedings when persons are sick with,

190, 191, 192

hospitals for reception of persons sick with,

192, 193

householders, &c., to give notice of, to board

of health, &c., under penalty, 193

regulations concerning persons sick with small

pox, 193

fence erected to prevent spread of, not to be

removed by surveyors of highways, . 240

DISORDERLY CONDUCT.
in presence of senate or house ofrepresentatives, 22

at elections, penalty for, 61

at town and parish meetings, 160, 202

(See Contempt.)

DISORDERLY PERSONS.
common, how punished, 820, 821

iu niglit time, how may be arrested and de-

tained, 821

DISQUALIFICATION.
of persons from acting as attorneys, &c., in

cases in which they have acted as

magistrate or judge, 610,615,616

of judges of probate and insolvency, vyhen by
reason of interest, 602

jurors not disqualified in certain cases, . . . 618, 683

nor on account of being inhabitants of

Boston, &o., 618

not to arise on account ofjudge, magistrate, ap-

praiser, or officer being an inhabitant

of town which is interested, 618

of persons convicted of fighting duel, &c., from
holding office, 792

DISSECTION.
when body of person executed, to be delivered

up for, "91

DISSEISIN.
when riglit of entry or action for, accrues, . . . 775

of minister or other sole corporation, entry

to be in five years, 775

of precedent estate not to bar or defeat estate

in expectancy, 506

of devisor, after devise made, not to affect dev-

isee's right to the estate, 476

what to be considered, for purpose of trying

title, 520, 692

(See m-it of Entry.)

DISSOLUTE PERSONS.
going about begging, how to be arrested and

punished, 820, 821

DISTRAINING.
of cattle being at large contrary to law, or do-

ing damage, 185

when person distraining, to leave with pound-
keeper memorandum of cause, amount
of damage, &c., 185

when to give like memorandum to owner
of beasts, 185

beasts not to be delivered until costs, &c., are

paid, 185

how notice of impounding to be given to owner,

&c., 186

DISTB.A.INTNQ— continued.

how,ii owner is not lvnown,&c.,or does not

appear within seven days, 186

how damages to be determined in case of dispute, 186

when owner does not pay damages within tour-

teen days alter notice, &c., cattle to be

appraised, &c., and damages deter-

mined, 186

if damages so determined are not paid forth-

with, cattle to be sold at auction, . . 186

notice of auction, how given, 186

proceeds of sale, how disposed of, 180

penalty for rescuing beasts distrained, ISO

beasts impounded, &c., escaping or rescued,

may be retaken witliin seven days, . . 186

legality of distress, how to be tried, .... 187, 730

DISTRAINING FOR TAXES.
provisions concerning, 82

DISTRIBUTION.
of personal estate after payments of debts of

deceased, rules of, 4S5

of land held in mortgage or taken on execu-

tion, to be like that of personal estate, 490

advancements to issue, not to be comiJuted

in distribution to widow, 4f^5

of estates of insolvent debtors, 581-()C0

of insolvent estates of deceased persons, . 496—198

DISTRICT-ATTORNEYS.
how and when chosen, 38, 70

for wliat districts, 130

salaries of, 130, 131

term of office, 70

return of votes for, 59, 00

to be a resident in district, 70

m case of failure to elect, governor to order new
election, 71

vacancies, how filled, 72, 131

may be removed from office by supreme judicial

court, 653

one for each district, 130

in absence of, court may appoint person to act, 130

not to receive any fee from prosecutor, nor be

counsel in certain cases, 130

to account with state treasurer for fees,costs,&c., 150

general duties of, 131

may interchange official duties, 131

to enforce payment from public officers of

money due county, 149

to prosecute overseers of poor, &c., for neglect

to make returns of paupers to secre-

tary, 395

to institute suits for recovery of expenses of

support of state lunatic paui^ers in cer-

tain cases, 409

to bring suits on defaulted recognizances given

under liquor prosecutions, &c., . . . 448

to prosecute public administrators for neglect of

official duties, 488

to file information, &c., against persons unlaw-

fully intruding or holding lands of

commonwealth, 717-719

or certain Indian lands, 719

to attend examination of poor debtors seeking to

be discharged from imprisonment on
warrants of distress in fiivor of state, 639

may disallow magistrates' fees in certain crim-

inal cases, in whole or in part, .... 788

to institute complaint against overseers of

house of correction, or, in Suffolk,

against directors ofpublic institutions,

for forfeiture for neglecting to make
official returns, 868
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DISTE.ICT-ATTORWEYS — continued.

Assistant, for Suffolk district, may be ap-

pointed by g-overnor and council, . . 131

salary of, 131

DISTRICTS.
to have powers, &c., of towns, 1C5

for choice of senators, 19,35,39,62,63,64

representatives in congress, 67, 68

representatives in general court, .... 38, 39, 64

councillors, 19, 37, 62

for administration of criminal law, 130

for registry of deeds in Berkshire, Bristol, and

Middlesex, 153

DISTURBANCE.
of assemblies for religious worship, how pun-

ished, 819

of camp meetings, 819

of school, or other lawful assembly, 820

of a funeral procession or assembly, 820

DIVIDENDS,
of estates of insolvent debtors, how made, 594, 595

may be attiiched and held by trustee process, 723

DIVORCE.
proceedings of court in matters of, how regu-

lated, &c., 536

certain marriages void without decree of, . 531, 532

obtained out of state, for cause not sufficient

here, of no effect, 537

provisions as to polygamy, in case of, 818

Prom bond of matrimony, for adultery or

impotency of either party, 532

when one party, without consent of the oth-

er, has united with a sect that professes

the marriage relation to be void, &c.,

and so continues for three years, <Src.,

when a party is sentenced to hard labor in

jail, &c., for life or five years, ....
a pardon granted after a divorce in such

case, not to restore conjugal rights, .

when one has deserted the other for live

years consecutively, 532

but when application for, is made by party

deserting, it must appear that deser-

tion was caiised by extreme cruelty, .

or that desertion by wife was caused by
neglect to provide maintenance, &c., .

libel not defeated by temporary return of
party deserting, 532

in certain cases, after divorce from bed
and board, 532

when parties have lived sejjarately for ten

consecutive years, 532

penalty for living together again, . . . 533, 534

From bed and board, for extreme cruelty,

utter desertion, gross and confirmed

habits of intoxication contracted after

marriage, or cruel and abusive treat-

ment, and on libel of wife when hus-

band refuses to suitably maintain

her,

may be decreed when libellant has lived in

state five years, unless he removed
here to procure it,

not to be granted, if parties have not cohab-

ited in this state, except, &o., . . 532,533

Libels for, where to be heard and determined, 533

either party to, may have trial by jury, . . . 533

proceedings as in suits at common law, . 533

to be signed by libellant or guardian, . . , 533

how to be filed, and notice thereof served, . 533

if service is insufficient, court may order

further notice, 533

532

532

532

532

532

532

532

DIVORCE — continued.

to be answered by guardian, if respondent
is insane, 533

during pendency of, wife may have alimony,
and allowance to carry on suit, .... 533

wife to be protected from husband's re-

straint, 534

court may make order concerning care,

&c., of children, 534

Alimony may be allowed during pendency of
suit, 533

upon or after decree of divorce, in certain

cases, 535, 536

decrees of, may be enforced by the court, . 536

may be revised or altered by the court, . . 530

Children, care and custody of, during penden-
cy of libel, 534

after divorce, 534

of parents divorced in another state, .... 534

of parents who live separately, although not
divorced, 535

to be determined by their happiness and
welfare, 535

and rights of parents, in the absence of mis-

conduct, to be held to be equal, .... 535

ofpersons divorced not to be removed from
state without their consent, &c., . 534, 535

General provisions, woman divorced may re-

sume her former name, 533

innocent party divorced from bonds of

matrimony may marry again, .... 534

in what case either party may be author-

ized to marry again, 534

issue of marriages dissolved, &c., by, for

consanguiiuty, &c., illegitimate, . . . 534

for certain other causes, not affected, . . . 534

in what cases wife entitled to dower, .... 535

when granted for adultery of wife, hus-

band to hold her estate, except, &c., . 535

for any other cause, wife to hold her es-

tate, &c., ? .... 535

court may appoint trustee of wife's prop-

erty, 535

husband may be examined on oath as to

wife's personal property, 535

husband's property may be attached on cer-

tain libels for, 536

attachment may be made on summons
or order of notice, 530

laws relating to, to apply, 536

DOGS.
to be annually registered and licensed, 461

fees for license, 461

clerk to issue license, and treasurer to keep ac-

count of money concerns, 401

to post list of dogs licensed, 461

to furnish copy of list to constables, &c., . . 461

license when to expire, 461

new, not required, if owner removes to an-

other town, unless, &c., 461

penalty for keeping dogs without, 461

penalty for removing collar from, or stealing or

killing, if licensed, . ; • 461

for exposing poisons for, 461, 402

may be killed when not licensed, 402

bounty for killing, 462

owner of, to forfeit double the damage done
by, 402

may be killed by any person assaulted, &c., and
when found worrying cattle, &c., . . 462

dangerous, to be confined or killed by owner, . . 462

penalty on owner for neglect in such case, . 402
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DOGS— continued.

may be killed by any person, after notice to

owner, 462

liability of owner for damage done by, . . . 462

towns liable for damages done by ,in certain cases, 462

may recover same of owner, 462

persons damaged by, to have choice of remedy, . 462

mayor and alderman to require dogs not li-

censed, &c., to be destroyed, 462

penalty on officers for neglect of duties imposed, 463

additional by-laws concerning, may be made by
towns, &c., 463

fines, &e., how recovered, 463

DOORKEEPERS.
of senate and house of representatives, ... 22, 48

DOUBLE COSTS. (.See Costs.)

when, liow, and what to be taxed, 781

DO"WER.
Rights of.

in husband's land, after his death, unless law-
fully barred, 469

after divorce, for his adultery, or imprison-

ment, &c., 535

what, in mortgaged estates, 469

in lands taken in execution for husband's debts, 524

held by husband under a demise for one
hundred years, &e., 471

tenant in, liable for part of rent in such case, 471

and prior devises of such terms not affected,

&c., 471

in wood lot, &e., used with husband's farm or
dwelling-house, 470

not in other lands that were wild when husband
died or conveyed them, 470

title to, not affected by advancements, &c., . . . 475
in case of divorce for adultery of husband, or

his being sentenced to confinement to

hard labor, 697
provisions in lieu of, 540
if widow waives provision for her in husband's

will, entitled to dower, 478
if husband dies intestate, without issue, widow

entitled to one half of estate for life, 470, 471
if any part of such estate is wild, &c., widow

may use, &c., the same, 471
widow may have dower instead, if claiming

within six months, 471
undivided estate of widow in estate of husband

may be set off same as, 471
to be claimed within twenty years from death of

husband, except, &c., 409 470
tenant in, ifevicted or deprived ofjointure or pro-

vision in lieu of, may be endowed anew, 470
may be enjoyed by widow, by joint occupation

with heirs, without being assigned, . 470

How RELEASED AND BARRED.

barred by wife's release of claim to, in deed by
. husband and herself, 47O

in deed by his guardian and herself, .... 539
by divorce for her adultery, &c., 535
by jointure settled by wife's assent, before

marriage, 47O
by pecuniary provision in lieu of, by similar

assent, 470
by jointure, &c., without assent, or after

marriage, unless waived, within six
months, 470

by provision in husband's will, if widow
elect to take it, 470

if widow does not waive provision in hus-
band's will, unless, &c., 478

82

'DO'W^'R— conthmed
by sales under mortgages with power of

sale, 710, 717

in case of insane married women, how released,

&c., 540

not barred by divorce from bed and board, . . . S-'^j

now ASSIGNED, RECOVERED, &C.

in what cases, and in what manner, assigned by
probate court, 469

commissioners appointed to assign, to be sworn, 469

fees of, 786, 787

how assigned when estate is not divisible, . . . 4(i9

may be assigned and set out by guardian of tlie

heir, &c., 400

partition of lands may be made before assign-

ment of, 409

when not set off by heir or tenant, nor assigned

by probate court, may be recovered by
writ of dower, 697

must be demanded of tenant of freehold one
month before action brought, .... 697

what a sufficient demand, 69;

action for, to be brought against tenant of free-

hold, 697

in action of, certain general provisions respect-

ing dower to apply, 697

Damages for detention of, may be recovered

in action for, 697

tenant liable for, only while he held the

premises, if demand had been made
previously, 697

may, after judgment for dower, be recovered
for rents and profits in an action of tort

of a prior tenant of the freehold on
whom demand was made, 697

How set oflF, if recovered in an action of dower, 697

writ of seisin to issue to officer, 697

to be set off by three commissioners, .... 697

may be set off from the rents and profits, if

the land cannot be divided without

damage 697

Tenant in, how liable for waste, . . . 708, 709, 710

penalty on, if she commit or suffer waste, . 470

liable for part of rent, 471

to contribute to redemption of mortgage,

when endowed of mortgaged estate, . 469

'D'RA.'FTS, {see BiUs of Exchange,) 293

DRAINS AND SEWERS.
in Boston, how laid and maintained, 253

land taken and damages appraised as in case

of highways, 253

in certain other places, how laid and maintained, 254

expense of, how to be assessed on proprietors

ofprivate drains, entering main drains, 254

in Boston, one fourth to be paid by city, , . 254

such assessments to constitute lien upon real

estate for one year, 254

may be levied by sale, if not paid within

three months after demand, 254

party aggrieved may have jury, as in case of

highways, 254

proceedings in such case, 254

part of expense of, may be paid by town, &c., . 254

highways not to be dug up for laying, without

consent of selectmen, under penalty, 254

how to be constructed, 254

persons benefited, to share expense of making
and maintaining, &c., drain built by
individuals, 254, 255

expense to be determined by selectmen, subject

to right of trial by jury, . .... .254,255
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DRAINS, &C.— continued.

persons refusing to pay, shall pay double

amount assessed, &c., 255

such amount, how recovered, 255

notice to be given before opening, &c., 255

parties interested may object, &c., 235

if objections adjudged reasonable, objectors ex-

empted from expense, 255

if objections not made, &c., selectmen may au-

thorize opening, &c., 255

agreements of proprietors of, not affected by
these provisions, 255

expenses of opening to be paid by persons in-

terested 255

DKAWBEIDGES in railroads, (see Ilail-

roads,) 359,360

DRINK.
penalty for fraudulently adulterating articles in-

tended for, for purposes of sale, . 822,823

knowingly selling such articles, 823

such liquors to be forfeited, 823

DRIVERS.
of carriages on roads, regulations for when

meeting or passing other carriages, . 423

of coaches, &c., how punished for leaving horses

untied, if person is in coach, 794

DRUGS AND MEDICINES.
fraudulent adulteration of, for purposes of sale,

how punished, 823

knowingly selling such drugs, how pun-

ished, 823

such drugs to be forfeited, 823

DRUGGISTS.
may sell pure alcohol for medicinal purposes to

physicians, &c., 442

DRUNKENNESS.
by voluntary use of intoxicating liquor, first

and second offence how punished, . . 820

prosecution not to be commenced after six

months, 820

on second conviction, may be committed to

workhouses, 820

in Boston, may be committed to house of in-

dustry, 820

imprisonment, pardon, and discharge to be

as in cases of persons held for non-

payment of fine and costs, 820

when cause for divorce, 532

DUEL,
penalty for engaging in, with deadly weapon, 791, 792

DUEL— continued.

for challenging to light such duel, 792

penalty for accepting, &c., such challenge, ... 792

present at such duel as aid, surgeon, &c., . 792

promoting or encouraging such duel, . . . 792

conviction of fighting such duel to disqualify

for holding office, 792

resident of this state engaging here to fight out

of state, and there giving wound from
which party dies here, is guilty of

murder, and where tried, .... 791, 792

resident of this state, &c., if second to either

party in such duel, is accessory to

such murder, &c., 792

former conviction or acquittal in other state a

bar to proceedings here, 792

posting, &c., another for not fighting a duel,

&c., how punished, 792

DUKES COUNTY.
need not provide house of correction, 144

county commissioners of, 71,145

cases arising in, cognizable by single judge of

supreme court, to be heard in county

of Barnstable, 55(), 557

law questions in, to be heard by supreme court

for commonwealth, 555, 556

capital cases in, to be heard by supreme court

in Barnstable county, 555

special term of court, how held for such

cases, 555

jurors in, liable to be drawn and serve once in

two years, CSO

list of, may include one for every thirty in-

habitants, 080

how obtained when inhabitants of any town
are interested, 081

DUMPLING ROCK.
ceded to United States, for lighthouse, 44

DUTIES.
provisions of United States constitution con-

cerning, 4, 5

DWELLING HOUSE.
masters, &c., of, to give names of persons tax-

able and liable to enrolment to assess-

ors, under penalty, 77

punishment for wilful, &c., injury to, by gun-

powder, &c., 803,804

DWELLING-PLACES

.

unfit for occupancy, how may be cleansed, va-

cated, &c., by order of board of health, 189

E.

EASEMENT.
not acquired by maintaining electric telegraph

lines, 374

of light and air, not to be acquired by use, . . . 472

from, in, upon, or over, land of another, not ac-

quired except by twenty years' unin-

terrupted adverse use, 472

acquiring may be prevented by written notice

from owner of land, 472

notice, how served and returned, 472

to be recorded in registry of deeds, . . . 472

may be given by guardian or agent, . . . 472

how given, when party to be notified is un-

known, 472

EASEMENT— continued.

notice to prevent the acquisition of ease-

ment is such a disturbance of right

as to give an action of tort to try the

right, 776, 777

if plaintiff prevails in such case, he may
have full costs, although the damages

are nominal, 777

EASTERN POINT.
land on, for lighthouse, ceded to United States, 44

EASTHAM.
land in, for lighthouse, ceded to United States, . 45

EAST ROCK. *

of Cat Ishind, ceded to United States, 44
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EDGARTOWN.
laud at futrauce of harbor of, ceded to United

States, for lighthouses, 44
EDUCATION".

duty of legislature and magistrates to foster, 28, 29
funds held by towns for purposes of, trus-

tees to report annually to selectmen,
• &c., concerning, 206

Board of Education.

how constituted, 210
term of office of members of, 210
vacancies in, how filled, 210
may take and hold grants, &c., in trust, for edu-

cational purposes, 210
to pay over to state treasurer forthwith all

money received for such purposes, . . 210
duty and responsibility of treasurer, .... 210

to prescribe form of school registers, and of
blanks for inquiries and returns, ... 210

may appoint agents to visit schools, confer with
teacliers, lecture, &c., 211

to arrange for forming, &c., teachers' institutes, 211
annual report of, with abstract of school re-

turns, to be laid before legislature, 52, 210
when may be put in type, 53
number and distribution of, &c., .... 53, 22"

incidental expenses of, to be paid by state, ... 211
to arrange sections and classes for state scholar-

ships, 214
duties of, in selection, &c., of candidates for

scholarships, 214
Secretary of, to be appointed by board, .... 210

to be state librarian, 54
to make abstract of school returns, &c., . . 210
general duties of, 210
to give notice of, and attend meetings of

teachers and school committees, . 210, 211
to send to town clerks blanks for returns,

school registers, &c., 211, 226
to notify school committees, &c., forthwith,

when reports or returns not made ac-

cording to law, 227
to return same if found informal, &c., . . . 227
salary of, 211

travelling and office expenses, to be paid by
state, 211

Clerk of, to be assistant state librarian, . . 54, 211

salary of, 54
Teachers' institutes, may be formed by, ..211

leny th of session, aud expenses of same, how
paifl, 211

^County associations, to receive fifty dollars

a year from state, if they hold semi-
annual meetings not less than two
days each, 212

EDUCATIONAL ASSOCIATIONS.
seven or more persons to be body corporate for

educational purposes, 207
purpose and location to be specified in articles, 207
to have usual corporate powers, 207
may hold real and personal property not ex-

ceeding one hundred thousand dollars, 207
estate not exempted from taxation where used

for other purposes, &c., 207

EGG ISLAND SHOAL.
ceded to United States, 45

EGG HOCK ISLAND.
ceded to United States, 45

ELECTIONS.
all ought to be free, ; 15

not to be held on days when militia are required

by law to do duty, 58

ELECTIONS— continued.
by the people, of all officers, to be by plurality

of votes, 36^59

Qualification of Electors.

constitutional provisions concerning, . 19, 32 38 39
statute provisions concerning, 50 57

Manner of conducting, and returning Votes.

polls, when may be opened, 53
warrant to specify time for opening polls, . 58
how long to be kept open, gg
not to be kept open after sunset, 53

to be presided at by selectmen, ... 19, 22, 58
presiding officers to be provided with list of

voters, 58
no person allowed to vote, unless name is

on list, 58
selectmen, when not answerable for refusing

vote, 58
self-sealing envelopes to be provided by

secretary of commonwealth, 53
same to furnished to towns when applied

for, 58
city and town clerks to keep same for use

of voters, subject to order of select-

men, wardens, &c., 53
votes not received, unless in envelope, or open

and unfolded, 58,59
what to be rejected, 59
for national, state, &c., officers, to be re-

ceived, sorted, &c., by selectmen, &c.,
and declaration made in open meeting, 69

number of, and names of persons voted for,

to be recorded, 59
In cities, how to be conducted, gi
Eeturn of votes 19,22,25

ward clerks to deliver copies of record to
city clerks, who shall record the same, 59

mayor and aldermen, and city clerk, to ex-
amine such returns, and, if faulty, re-

quire new returns, &c., 59
secretary to furnish town and city clerks

with blanks, &c., for, CO
for state, district, and certain county officers

to be made to secretary within ten
days after election, 59, 68

or such returns may be delivered within
three days to sheriff, 59

proof of, by mail, to bar complaint for de-
linquency, 59, 60

when unsealed, secretary to notify return-

ing officers, who shall make new re-

turn, 60
to be transmitted to governor and council,

with seals unbroken, OO

to be examined by governor and five at least

of council, and issue summons, ... CO
how to be certified, cO
to be laid before legislature, with certificate

of governor, &c., co
for county treasurer and register of deeds to

county commissioners, 59, 61

blanks for, to be furnished by county
commissioners, 147

for county commissioners, within seven
days, to clerks of courts, 59, (10

blanks for, by whom to be furnished, ... 147

when and by whom examined
;
penalty for

neglect, 60

Penalty for voting at, if not qualified, 61

for giving more than one ballot, 01
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ELECTIONS— continued.

for giving false answers to selectmen, &c., ... 61

for attempting to influence voters by bribes or

threats, 61

for aiding unqualified persons to vote, 61

for disorderly conduct at elections, 61

on town officers for neglect of duty, 61

on town clerk, &c., for failure to make returns

of votes, 61

for fraudulently obtaining envelope, 58

Of State Officers.

time of holding, 36,62

Governor 22,23,34,36,02

Lieutenant-governor, 25, 34, 30, 62

Councillors, 30,37,62

Senators 39, 62, 63

Representatives in general court, .... 64

contents of warrant for meeting, 64

town, constituting a district, failing to elect,

may have other ballotings on same
day 64, 65

in such case, polls not to be opened after five

o'clock P. M., 65

proceedings in case of failure to elect in dis-

trict contained in a town, city, or wards
of a city, 65

in composite districts, 65

in towns, &c., composing part of a district,

selectmen, &c., to deliver to clerk a

transcript of the record of votes, ... 65

certificates of election in single districts, by
whom made,and how transmitted, &c., 65, 66

and in composite districts, 66

form of certificate of election, 60

proceedings in case of vacancy in representa-

tive district, 66

blanks for certificates, &c., to be furnished by

secretary, 66

clerks and selectmen,may be paid for services, 66

if vacancy in oflSce of clerk, clerk pro tem-

pore may be appointed, 66

penalty on town and city officers for neglect,

&c., 66

selectmen and clerks for giving false certifi-

cates, 60

Secretary, treasurer, auditor, and at-

torney-general, 3~

Of National Officers.

Of representatives in congress 77

meetings, how called, 58, 68

when held, 68

return of votes, 59, 68

proceedings in case of no choice, 68

and in case of vacancies, 68

precepts to be transmitted by sheriflFs to

town and city officers, OS

penalty on city and town officers for neglect, 69

Of electors of president and vice presi-

dent of United States, provisions

concerning, 69

(See Electors, <^c.)

Of District and County Officers.

Clerks of the courts, 70-72

of police courts, 509

when may be had to fill vacancies, 569

Commissioners of insolvency, 70-72

County commissioners, 70-72

County treasurer, 70-72

District attorneys, 70-72

Kegiirters of probate and insolvency, .... 70-72

of deeds, 70-72

ELECTIONS— con<jnMe(i.

Of Town Officers.
moderator to preside at, 160
qualification of voters at, 159

what officers to be chosen at annual meeting, . . 100

what officers to be chosen by written ballot, . . 161

if person elected constable does not accept, new
election to be had, 161

ELECTION SERMON.
compensation of preacher of, 48

ELECTORS OP PRESIDENT AND VICE-
PRESIDENT.
when and how chosen, 69

names of all electors to be on one ballot, .... 69

each ballot to contain one inhabitant of each

congressional district designated, &c., 69

votes for, how counted, examined, and returned,

&c., 59,69
governor to transmit certificate of election, . . 69

if majority not chosen, general court to

choose, 69

vacancies, how filled, 69

when and where to convene to vote for presi-

dent, &c., 69

to vote by ballot, 69

to make and certify lists of persons voted for,

and transmit to president of United

States senate, 69

to proceed conformably to constitution and laws

of United States, 69

compensation of, 69

duties of sheriffs, city and town officers, &c., at

elections of, 69

ELECTRIC TELEGRAPHS.
provisions concerning, 372-374

{See Telegraph Companies.)

ELDERS.
of churches, when a corporation, together with

minister or deacons, to take, &c.,

grants, &c., 205

ELIZABETH ISLANDS.
one of them, (Sow and Pigs,) ceded to United

States, 45

EMBEZZLEMENT.
by officers, commissaries, or storekeepers, in

actual service, 122

at fires, to be deemed larceny, 177

by mariners and shipmasters, how far ship

owners answerable for, 289

of estates of deceased persons, proceedings in

case of, 489

of estates of wards, proceedings in case of, . 546, 547

persons suspected of, in respect to property of

insolvent debtors, how may be cited

in and examined, 597

of property the subject of larceny, to be deemed
simple larceny, 799

by persons in state treasury, 799, 800

by town, city, or county officers, 800

by officers or servants of any incorporated com-

pany, 800

by clerks or servants of individuals or copart-

nerships, 800

except iipprentices, and those under sixteen

years, 800

by officers or servants of banks, 800

taking by an accomplice to be deemed taking

by officer, &c., 800

not necessary at trial to identify the par-

ticular money, notes, bills, &c., em-

bezzled, SOO

by carriers or other bailees, 800
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'EMBEZZliEMENT— continued.

form of indictmeut iu certain cases of ombez-
zlement, SOO

particulars of embezzlement need not be

specified SOO

what evidence may be given at trial, .... 800

what shall not be a variance, 800, 841

how ownership of property embezzled may be

proved, 841

EKTCAMPMENT.
of militia, provisions concerning', 105, 106

(.S'ee Militia.')

ENCROACHMENTS.
on highways and public places, provisions re-

specting, 251

ENGINEERS.
of lire departments, powers and duties of, . 178-181

{See Fire Departments.)

ENGINEMEN.
to be appoiuted by selectmen, &c., where there

is no flVe department, 177

number of, to each engine, 177

axe-men to be selected from, 177

annual meeting of, for choice of officers, &c., . . 177

may make rules and regulations, and annex pen-

alties thereto, 177

such rules subject to approval of selectmen,

&c., 177

such penalties not to exceed ten dollars, to be

recovered by clerk, 177

to meet once a month to examine engine, &c., . 177

general duties of, 177

if negligent, may be discharged by selectmen,

&c., 178

certain provisions concerning compensation of,

to be iu force in places where adopted, 178

chief engineer, &c., to certify lists to assess-

ors, 178

assessors to examine and certify lists to

treasurer, 178

treasurers to pay, 178

penalties for neglect, and remedies, .... 178

how exempted from military duty, 93

For private engines, may be appointed by
selectmen, &c., upon application of
owners, 177

if selectmen refuse, county commissioners
may appoint, 177

such enginemen to live near engine, &c., 177, 178

In Boston, exempt from serving as jurors, . 680

In Other places, exempt from serving as

jurors by vote of town, or council of
cities, . .

'. 680

ENGINES, FIRE.
different kinds of, provided in tovms, how

manned, 177

penalty for maliciously injuring, &c. 178

Private, to be kept where selectmen, &c.,

direct, if owners do not agree, .... 177

punishment for wilfully, &c., injuring, and ap-

paratus, within twenty-four hours of
fire, 796

for such injury during the burning, . . 796, 797

ENGRAVING.
plates, &c., for forging or counterfeiting bank

notes, how punished, 808

moulds for making counterfeit coin, 810

shop bills resembling bank bills, &c., 811

convicts in state prison not to be employed
in, 874

ENTERING.
dwelling house in night time, without breaking,

82* 123

ENTERING— continued.

with intent to commit felony, no per-

son being put in fear, how punished, . 797

any building, ship, or vessel, with such in-

tent, 797

{See Breaking and Entering.)

ENTRY.
Into lands, rights of, not defeated by descent

or discontinuance, 692

not to be made except in cases allowed by
law, and peaceably, 707

need not be proved in writ of entry, .... 692

for broach of condition of mortgage, and
to foreclose same, 712

affidavit and certificate of, in such case, to

be recorded, 712, 713

"Writ of, except on demandant's own seisin,

abolished, saving certain rights, . . . 096

{See Real Actions, Forcible Entry and Detainer.)

limitation of right of, upon lands, . . . 775, 776

what it must be, and how continued, to be

effectual, 776

provisions concerning, 692-696

Of actions and appeals, when to be made.

{See Actions, Appeals.)

Of exceptions.

( See Exceptions.)

ENVELOPES.
for voting, provisions concerning, 58, 59

{See Elections.)
EQUITY.

Jurisdiction of Supreme Judicial Court.

supreme court to have full equity powers, . . 558

to have exclusive jurisdiction of all cases

where relief in equity is prayed for, . 558

may issue writs necessary to secure justice

and equity to courts, corporations, and
individuals, 558

To have jurisdiction in equity in the
following cases :

—
for redemption and foreclosure of mort-

gages, 558,714,717

for enforcing and regulating trusts, 501-503, 558

for appointment of trustees for separate

property of, and damages awarded to,

married women in certain cases, . . . 638

for specific performance of written con-

tracts, 559, 575

to compel redelivery of goods secreted and
withheld from owner, 559

to recover of heirs, devisees, &c., payment
of deceased's debts in certain cases, 507, 508

for contribution between devisees, legatees,

heirs, and persons liable to same debt

when more than one person is lia-

ble, 480, 508, 559

for contribution among devisees when land

of one or more is taken for dower, . . 480

in other cases where there are more than
two parties having distinct rights, . . 559

between joint tenants, tenants, tenants in

common, and their representatives, . 559

between trustees, co-executors, co-adminis-

trators, and their representatives, . . 559

for waste and nuisance, 559, 710, 711

upon accounts which c<aunot conveniently be
adjusted at law, 559

creditors' bills, 559

cases of fraud, and conveyances ofreal estate

in nature of mortgages, 559
cases of accident and mistake, 559

bills of discovery, 559
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EQUITY— continued.

iu case of sales of real estate for taxes, . . 86

of illegal appropriations of money by
towns, 1C5

to compel conveyance of legal estate to

grantee of equitable estates tail, . . • 466

for redemption by debtor of land set off on
execution, 520

in controversies between loan fund associa-

tions and members, 335

in cases arising out of railroad mort-

gages, 366, 367

for closing corporations, and in questions

arising upon expiration, &c., of char-

ters, 388,389

when bank bills are unlawfully detained, . . 307

for partition of water rights, mill privileges,

&c., between tenants in common, . . 706

by one mill proprietor against another to

compel alterations of dams, 761

by creditors, against two or more such pro-

prietors, 761

respecting the liability of officers and stock-

holders, &c., of corporations, 309, 327, 386

illegal proceedings, insolvency, &c., of

corporations, 301,312,316,321

division between tenants for life, &c., of

sums allowed to tenants in real actions

for improvement 696

the unauthorized use of trade marks and

names, 298

the prevention of unauthorized erection of

stables and bowling alleys, .... 458, 463

for discovery of amount of loss by embez-

zlement on board of vessels, and
apportionment of same, 289

for compelling actions to be brought to settle

titles to real estate, 696

to enforce performance by railroad corpora-

tions of orders of county commis-

sioners, &c 355, 357, 358

to limit period of liability of banks surren-

dering their charters, 313

for superintendence of the proceedings of

courts of insolvency, 582

for restrainingtown agents from purchasing,

&c., liquor contrary to law, 441

Proceedings in Equity.

cases in equity, how commenced, 559

upon bill filed, subpoena, how to issue, 622

subpoena, how served, 624

discovery, how sought, and answers, how made, 559

bills in, to be indorsed before entry if brought

by persons living out of state, .... 622

when may be required to be indorsed after

entry, or indorser changed, 657

when bill in, for redemption of mortgage, is

inserted in writ, what shall be deemed
commencement of action, 714

defence in equity to be by demurrer, plea, or

answer, 559

demurrer in, to be accompanied by certificate

that it is not intended for delay, . . . 559

answer to be on oath, unless waived, 559

cases in equity, and motions thereon, to be first

heard by single judge, 559

rule days to be established for equity business, 500

court to be always open for hearings, making
decrees, &c., 560

cases in, to be entered with probate appeals on

separate docket, 500

EQUITY— continued.

orders and decrees in equity by single judge to

bear date of day when entered, and
day to be noted by clerk, 560

process on final decrees of single judge not to

issue until thirty days from entry

thereof, unless waiver of adverse

party is filed, 5C0

cases pending in one county may be heard in

any other, 560

orders and decrees in such cases to be trans-

mitted to, and entered by clerk in,

proper county, 560

not to be made until notice given to adverse

party or his counsel, 561

may be argued in writing in such cases, and
proceedings thereon, 561

court may frame issues of fact for jury in su-

preme or superior court, 561

may issue writs of seisin or ^ecution to en-

force decrees, 561

one justice of court to be designated to attend

in Boston, and hear equity cases at all

times, and he may, by rescript, make
decrees in any county, 561

papers in cases may be taken from files by coun-

sel for use before court, 561

rules to be made for conducting business and
regulating practice in equity, . . . 561

single judge may, in cases heard for final de-

cree, report evidence and reserve ques-

tions of law for full court, 560

evidence to be taken as in suits at law, 078

in appeals, 561

affidavits may be used in, as heretofore, .... 078

Appeal from final decree of single judge, and
proceedings thereon, 560

testimony to be reported, and rules shall

be made therefor, 561

no oral testimony to be heard before full

court except in special cases, 561

in case of such appeal, all Interlocutory or-

ders may be revised, 560

single judge may make orders for appoint-

ment of receivers, of injunctions, or

prohibition, until appeal is heard, . . 560

appeal from interlocutory decree may be

had, and effect of, 560

case may be reported upon interlocutory

questions for decision of full court, . 500

when by accident appeals from final decrees

are not duly entered, full court may
within one year allow entry thereof, . 560

Costs in, where discovery only, and not

relief, are sought, 781, 782

where no special provision is made, .... 782

not to exceed similar charges in suits at

law, 782

In Superior Court.

respecting waste and nuisance, 710, 711

for redemption of mortgages, 714

to determine rights of the several attaching

creditors in certain cases 629, 630

Probate Court.

concerning trusts created by will, 503

EQUITY OF REDEMPTION.
{See Mortgages, Execution.)

ERBOR.
in courts of inferior jurisdiction, how prevented

and corrected by supreme court, . . . 553
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EKROR

—

continued.

circumstantial, not to abate writs, processes,

&c., of courts, 657

"Writ of, in civil cases, may be brought in

supreme court, 553

to be indorsed before entry when all plain-

tiffs live out of state 622

when indorser of may be required or

changed after entry, 657

may be brought by administrator de bonis

non, on judgment rendered by previ-

ous executor, &c., 652

limitation of, 745, 740

not to stay execution, unless bond, with

sureties, be given to defendant ; con-

dition of bond, 746

penal sum of such bond, and sufficiency of

sureties, how determined, 746

bond to be filed in clerk's office, and execu-

tion stayed or superseded, 740

costs to be awarded to prevailing party, . . 740

what damages for delay shall be adjudged

to defendant, if judgment is affirmed, 746

judgment not to be reversed for certain de-

fects in form, 745

nor for not being in conformity with the

allegations of the parties, 745

nor for error in law, except after verdict, 745

nor for mistake in the venue, 745

assignment of errors. &c., to be according

to the common law, and usage in

the state, 746

In criminal cases, may be brought at any

time after judgment, and entered in

any county, 746

case to be examined without delay, but ex-

amination may be adjourned, .... 746

shall not stay execution of sentence, unless

allowed by a judge of supreme court,

with an order for stay, 746

when stay of proceedings is ordered, judge

may make orders as to custody of

plaiutilT in error, in letting him to bail, 746

ehall not issue in capital cases, unless al-

lowed by a judge of supreme court,

after notice to attorney-general, &c., . 746

for errors apparent on the record, not pre-

vented by proceedings on appeals,

new trials, &c., 844

when iinal judgment is reversed for error

in sentence, court may render judg-

ment, or remand the case for that pur-

pose, 746

if defendant is discharged, the legal costs

shall be borne by state, 740

In civil and criminal cases, not capital, may
issue, of course, from supreme court, . 745

ESCAPE.
of debtor arrested or committed on execution,

remedy of creditor against officer or

debtor, 641

from jail, &c, report of to be made, 860

from prison, penalty on persons aiding, .... 813

from officer, penalty on persons aiding, .... 813

penalty on officer voluntarily or negligently

Buffering, refusing to arrest or re-

ceive, &c., 813

of offender from county where offence was
committed, officer may pursue and ar-

rest in any county, 831

of person sentenced for fines and costs, when
sheriff to pay, ^ 852

ESCAPE— continued.

by reason of insufficiency of jail, county to pay
sheriff all money recovered ofhim for, 858

from jail or house of correction, how punished, 864

what removal, &c., of prisoners not to be

deemed 804

from state prison, how punished in different

cases, 870

for aiding or suffering an escape, 870

ESCHEAT.
claims of commonwealth to property by, how

prosecuted, 717, 718

ESTATES BY THE CUB.TESY.
who entitled to, 471

title to, not affected by advancements, .... 475

not affected by right of married women to hold

separate property, 538, 539

ESTATES IN DOWEE.
provisions concerning 469-471

how recovered by action, 097

{See Dower.)

ESTATES EXPECTANT.
not to be defeated by alienation, &c., of owner

of precedent estate, &c., except in ca-

ses of estates tail, 466

may be sold, subject to contingency, . . . 472, 473

ESTATES OF PKEEHOLD.
whether in fee simple, fee tail, or for life, may

be recovered by writ of entry, .... 692

persons in possession of, how may compel ad-

verse claimants to bring action to try

title, 696

when leases are so considered, 690, 471

ESTATES FOB LIFE.
conveyance of, 465

not to be forfeited by conveyance purporting to

grant greater estate 466

execution, how levied on, 518

how redeemed when levy has been made on
rents and profits, 521

ESTATES AT SUFFERANCE.
liability of tenant to pay rent, 471

ESTATES TAIL.
may be barred by deed of tenant in tail, or of

tenant for life and remainder-man in

tail, 406

liable for debts of tenant in tail, 472

in remainder only, not liable for debts, 472

when taken on execution or sold by executors,

&c., to be held in fee simple, . . . 472, 517

remainders and reversions expectant on, barred

where tenant's right of entry or ac-

tion is barred by limitation, 770

Equitable, how may be conveyed and remain-

ders and reversions barred, &c., . . . 466

grantee of, may obtain in equity conveyance
of legal estate, 406

ESTATES AT WILL.
all interests in lands to be, if created or con-

veyed without writing, 466

how terminated, 472

ESTATES FOR YEARS.
not to be forfeited by conveyance purporting to

grant greater estate, 466

ESTATES OF PERSONS DECEASED.
Descent of real estate, 474, 475

Distribution of personal estate, 485

Insolvent estates 497-500

How disposed of by will, 476-480

letters testamentary on, 481, 482

Administration of, how granted, &c., .... 483

special, how granted, &c., 484
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ESTATES OF DECEASED, &Q.— continued.

Executors in their own wrong, 485

Public administrators, 4s6, 488

Of persons not inhabitants of this state,

admluistratiou aud settlement of such es-

tates, 508

real estate to descend according to laws of

this state, personal, according to laws
of their own country, 508

proceedings in case of insolvency of, . . . 508

General Provisions.

subject to payment of deceased's debts, 474, 476, 485

may be taken for deceased's debts on execution

against executors, 523

may be redeemed as if taken during life, .... 523

after redemption not to be taken for other debts, 524

to wliom real estate shall descend 474, 475

to wliom personal estate shall be distribu-

ted, 485

when to escheat to commonwealth, 485

inventory of, to be returned within three months
by administrator, &e., 488

when need not be returned, 488

Heal, if undivided, to whom taxable, 75

title to which is in dispute, how taxable, . . 75

when personal is insufficient, may be sold to

pay debts, 489

proceeds of such sale to be deemed person-

al estate, 489

mortgage of, in certain cases, to be deemed
personal assets, 489, 490

if redeemed by mortgagor, to be released

by executor, &c., 490

taken on execution, to be deemed personal

assets, 490

held by executor, &c., may be sold, .... 490

and may be sold after foreclosure upon ob-

taining license, 490

if not so sold, how distributed, 490

sales of land by executors and administra-

tors for payment of debts, . . 510, 511, 512

Personal, where and to whom taxable, .... 76

how may be collected, 83

to be accounted for at appraisal, unless, &c., 494

assets, what to be deemed, 489, 490

may be ordered by probate court to be sold, 494

and if sold, executor, &c., to account for

proceeds, 494

expenses of funeral and last sickness, how
paid from, 484, 485

when embezzlement from is suspected,

judge may cite and examine suspected

persons, 489

Notice of appointment of executor, &c.,

and payment of debts and lega-

cies 491, 492

notice to be given of taking administration, 491

how evidence of, to be perpetuated, .... 491

when omitted by accident, &c., and when
evidence is not perpetuated, 491

limitations ofactions by creditors against execu-

tors and administrators, 491

proceedings when right of action accrues after

two years, 491, 492

administrators de bonis non, appointment, lia-

bility, &c., of, 492

provisions not to bar actions against heirs, . . . 492

debts may be paid after one year from notice of
appointment by executor, if he has
not notice of more demands than the

assets will pay, 492

ESTATES OP DECEASED, &o.— continued.

when whole estate is thus paid out, executor,

&c., not liable to other demands, . . . 402

when property remaining after payment is in-

sufficient to discharge new demands,
it shall be distributed as in case of in-

solvent estates, 493

when estate is exhausted by charges of admin-
istration, allowance to widow, &c., ex-

ecutor, &c., not liable to creditors, . . 493

when executor, &c., may demand security from
legatee, &c., to refund, 493

legacy, &c., may be recovered by action at law
without limitation, 493

annuity by will, when payable, 493

suits for, not to be brought against executor
within one year after giving bond, . . 493

apportionment of annuity in certain cases, . . . 493

liability of executors, &c., if they unnecessarily

delay collection of debts, &c., . . 493,494

claims of executors, &c., may be submitted to

arbitration, 494

or be decided by court or jury on appeal, . 494

liability of estate of deceased joint debtor, . . . 494

provisions in case of death, removal, &c., of
executors, &c., 503, 504

Accounts and settlements, &c., . . . 4(H, 495

personal estate, how accounted for, .... 494

executors, &c., to be charged with increase

and allowed for decrease of appraisal, 494

court may order sale of personal estate and
outstanding claims, 494, 495

executors, &c., may transfer mortgages, . . 495

not chargeable with bad debts, 495

chargeable with certain effects not in in-

ventory, 495

and with income of real estate, if re-

ceived, 495

to render account within one year, and fur-

ther accounts when required, .... 495

accounts may be aljowed on oath of one
only of joint executors, &c., 504

how liable for not rendering accounts, . . . 495

allowance to, for services, . 495

accounts settled, in what cases may be
opened, 495

costs recovered against executors, &c., how
paid and allowed, 490

final discharge of executors, &c., and evi-

dence thereof perpetuated, 504

money due, if not claimed, to be deposited,

and how to be paid out afterwards, . 504

claims may be compromised, 504

and certain interests in real and personal

estate released, 504, 505

Sonds, provisions concerning by executors,

administrators, &o., 481, 483, 486, 505,

506, 507

Liability of Heirs, &c., for Debts of Deceased.

estate of deceased in hands of heirs, &c., liable

for certain debts, 507

mode of proceeding in such case, 507

estates of heirs, &c., liable for such debts after

death of heir, &c., 507

ifmore than one is liable for debt, creditor may
proceed in equity, 507

case of insolvency of heir, &c., 507,508

action not to be dismissed for not including all

who might be defendants, 508

new defendants may be summoned in, and
amendments allowed, 508
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heirs, &c., liable to contribution between them-

selves, 508

EVIDENCE.
no person to be excluded from giving, by reason

of crime or interest, 073

nor by reason of non-belief in any relig'ion, 673

but conviction of crime, and disbelief in the ex-

istence of God, may be shown to af-

fect credibility, 673

parties may be witnesses, and their wives in

certain cases, 673, 074

and their depositions may be taken, .... 678

of the truth of the matter may be given in evi-

dence in justification by defendant in

civil actions for libel and slander, . . 662

justifying in actions of slander and libel not

proof of malice, 602

rules of, not changed by laws relating to plead-

ing and practice, 663

declarations and other pleadings not to be, . . . 661

offer of judgment not to be in certain cases, . • 661

answer of defendant on one matter not to be evi-

dence against him upon issue joined

on another matter in same answer, . . 002

of entry for breach of condition broken, and to

foreclose a mortgage of real estate,

how perpetuated 712

of sales under mortgages of real estate with

power of sale, how perpetuated, . . . 716

of notice to foreclose mortgage of personal

property, 756

copy of depositions to perpetuate testimony,

when admissible, 678

assignment of an estate of an insolvent debtor

conclusive of assignee's authority to

sue, 587

what may be shown in certain cases of embezzle-

ment, 800

what will not be a variance, 800

what need not be shown on trial of receivers of

stolen goods, &c., 801

on trial for fraudulent over issue of stock, or of

false entries of transfers of, books

tliemselves to be evidence, 802

in prosecutions for forgery or counterfeiting

bank bills, or United States securities, 809

testimony of president and cashier, when
may be dispensed with, 809

certificates under oath of secretary of the

treasury admissible, 809

possessing and uttering a mutilated bank bill,

when evidence of mutilation, .... 810

in case of malicious gathering up and retaining

bank bills, each bill need not be proved, 810

in trials for lottery cases, defendant to prove

genuineness of tickets sold by him, . 824

by depositions, how taken, . 674-678

In equity, shall be taken as in actions at

law, 678

but not orally before full court, 501

affidavits may be used as heretofore, .... 678

taken orally before a single judge, may be

reported to full court, 561

for special reasons full court may allow

other evidence to be taken, 561

Proof of statutes and laws, 678, 679

records and proceedings of courts of other

states, how authenticated, 678

printed copies, published by authority, of

acts and resolves of their state, to be

admitted as sufficient, 678

EVIDENCE— continued.

of laws of other states, when to be sufficient, 678

unwritten law of other states and territories,

how proved, 679

the existence, efi'ect, and tenor of foreign laws,

how proved, 679

EXAMINATIONS.
preliminary, of persons charged with of-

fences, 832, 833

may be adjourned for not over ten days
at one time, 832

of persons charged with threatening to

commit offences, 827

EXAMINERS.
board of, in each county except Suffolk and

Nantucket, of whom to consist, . . . 149

to examine returns of votes for county com-
missioners, 00

when to meet for this purpose, 00

to notify person chosen, 60

to file returns, after examination, in clerk's

office, 00

penalties for neglect of duty, 00

to examine and allow accounts of commis-
sioners, 149

compensation of, 149

EXCEPTIONS.
Taking Exceptions, and Proceedings befokk

entry thereof.

may be taken, on motions for new trials, and
in all cases, civil or criminal, by party

aggrieved, by opinion, ruling, &c., of
single judge of supreme or superior

court in matters of law, 5GG

when trial by jury is waived, and case is

heard by court, 661

in cases of information for intrusion, . . . 719

in trials of libel for divorce, 533

to decisions on demurrers in certain cases, . 661

by third parties, in ceitain cases, on adjudi-

cation, that an amendment is for same
cause of action, 062,663

to be reduced to writing in a summary mode,
filed with clerk, notice given to ad-

verse party, and presented to court

within three days after verdict, and
before adjournment of court, .... 56S

further time may be allowed by court, not ex-

ceeding five days, unless by consent

of adverse party, 566

on being examined and found correct, shall be

allowed by judge, 500

adverse party to have an opportunity to be

heard upon allowance of, in all cases, . 566

to be restored to files of court within five days
after being presented to judge, with his

certificate allowing or disallowing

same, 506

wiless judge finds further time, not exceeding
ten days, except for certain reasons

necessary, 606, 567

reasons for delay in restoring of, to files, to

be certified by judge, SflO, 567

trial of fact, not to be prevented or delayed by
allowance of, 567

imless adjudged frivolous, or intended for de-

lay, no judgment to be entered, . . . 567

if adjudged frivolous, &c., sentence may be

passed, or judgment and execution

awarded or stayed on terms, notwith-

standing allowance of, 567
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if execution is not awarded, &c., security by
bond, attachment, &c., to stand until

final order is made, &c., 5(53, 567

if judge disallows, fails to sign and return, or

alters, either party aggrieved may es-

tablish truth of, before supreme court, 567

In criminal cases, party filing may recog-

nize to prosecute, 844

failing to recognize, may be committed, . . 8-14

may be taken in capital cases, and proceed-

ings thereupon, 554

Entry and Trial of in Supreme Court.

full court to have jurisdiction to hear and de-

termine all questions of law upon, 553 554

taken in supreme or superior court, copies and

papers relating to, must be transmit-

ted within twenty days after adjourn-

ment of term, and entered on lav?

docket of supreme court in proper

county, 567

copies of certain papers, when exceptions are

taken in superior court, to be pre-

pared and transmitted to supreme

court, &c 563

when entered in supreme judicial court for

commonwealth, clerks of the courts

for their respective counties to pre-

pare proper papers, 557

original papers needed in supreme court, how
transmitted, &c., • . . 563

if not entered, adverse party may make com-

plaint, and have judgment, &c., af-

firmed, 555

if by accident exceptions or complaints are not

duly entered, court may, upon peti-

tion filed within one year, allow entry

thereof, 555

security discharged by non-entry of in due time,

not revived by subsequent entry on

leave, 555

when disallowed, not signed, or altered, how
questions may be entered, &c., in su-

preme court, 567

rules to be made for settling truth of, in such

cases, 567

entry of, not to transfer case, but only question

to be determined, 567

proceedings upon hearing of, and rendering

judgment in the case, 554, 555, 557, 563, 567

if adjudged frivolous, &c., upon final hearing,

double costs and twelve per cent, in-

terest may be awarded, 554

court may affirm formerjudgment with addition-

al damages, reverse the same in whole

or in part, or enter other order, &c., . 554

if judgment has been entered, where exceptions

have been taken, full court may vacate

same without writ of error, &c., . . . 554

Entry of, &c., in supreme judicial court
for commonwealth, 555, 556

taken in counties of Barnstable, Bristol,

Dukes, Essex, Middlesex, Nantucket,

Norfolk, Plymouth, and Suffolk, to be

entered in supreme court for common-
wealth at Boston, 555, 556

taken in counties of Berkshire, Franklin,

Hampden, Hampshire, and Worces-

ter, may, by consent of parties or order

of judge, be entered in said court for

commonwealth at Boston, 567

EXCEPTION'S— continued.

order of entry of, in said court, from different

counties, &c., 557

in criminal cases, to be entered on separate

docket in said court, 557

when to be in order for argument, &c., 557

Entry of, from superior court in counties
of Berkshire, Franklin, Hamp-
den, Hampshire, and "Worcester, 556

to be entered at next term of supreme court

for proper county, 554

or by consent or order of court may be

entered in court for commonwealth at

Boston, 567

'E'^C'BJlTSG'B, {see Bills of Exchange,) . . . 293,584

598, 054

EXECUTION.
issued on judgments for damages awarded for

flowage, 757

what may be levied on, proceedings, .... 757

on judgment for which debtor has been arrested

and discharged, not to run against his

body, 037,038

when may be issued against absent defend-

ants, 605, 016, 647

how issued in favor, and against executor, ad-

ministrator, and the estate of the de-

ceased, 648,651, 052

how, for seisin in writ of entry, if either party

dies after judgment for demandant, . 095

for collection of military fines, 116

for assessments for support of paupers, may be

issued against kindred, 392

in suits on administration bonds, how awarded

and served, 500, 507

against sheriff, to run against property only, . 151

alias, to run against body of sheriff, after

removal from office, 151

Forms of, to be as heretofore, imless altered

by courts, 680, 087

alterations in, may be made by the courts

when necessary, 087

to be under final control of supreme court, 087

to be same on judgments in civil actions in

favor of state as those in favor of cit-

izens, 086

To be retxirnable, in all cases, in sixty days, 087

In cases of seizure and libelling forfeited

goods, 773

Upon recognizances for debts, 771

may run into every county, 771

not to issue after three years, 771

when for twenty dollars or less, not to run

against lands of conusee, 771

when wrongfully issued, remedy may be by

audita querela or otherwise, as when
issued on a judgment, 772

By a justice of the peace or police court,

for damages exceeding twenty dol-

lars, shall be so framed as to direct a

levy on lands of the debtor, . . . 080, 087

may run into any county for levy on equity

of redemption, 523

may be issued by justices of the peace after

commission expires, 010

Against executors and administrators, for

deceased's debts, to run only against

his property in their hands, 051

for costs, only to run against their own
goods and bodies, 651

Not to issue, until twenty-four hours after

judgment, 686
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not to issue against absent dcfcnrlants until one

year after judgment, unless bond is

given, 005, 646

on judgment appealed from, unless appeal

is waived, 503, 607

not to be taken out by demandant on writ of

entry, on judgment for seisin, if there

is judgment against him for balance

due for improvements, until he has

paid balance, 694

original not to issue unless within one year

after party is entitled to sue out same, 686

writ of seisin on a writ of entry may, in cer-

tain cases, issue after a year, 695

alias and other successive, not to issue unless

within five years after return day of

preceding, 686

May be obtained on scire facias, after time

for taking out executions, if judgment
is unsatisfied, 686

when property sold on preceding, was not
liable therefor, and damages have been
recovered of officer or creditor, . . . 686

when, after execution and levy are re-

turned and recorded, it is ascertained

that the property levied on cannot be

held thereby, .519
when an execution against a corporation

has been satisfied in part by service

on a member, and the property or

damages are recovered back from
creditor or oflftcer, 686

Kecording of, in registry of deeds, when and
how required when issued on judg-
ment in a writ of entry for possession

of land, 690

Set-off of executions, when and how may be
made, 687

Levy and Set-off ox Real Estate.

all real estate of debtors, including lands fraud-

ulently conveyed, &c., may be levied

on, 516, 517

also all rights of entry into lands, and redeem-

ing mortgaged lands, 516

estates tail, which can be barred by the person
entitled thereto, may be levied on, and
with what effect, 472, 517

levy to be considered as made when land is

taken, 519

estate levied on, to be appraised by three disin-

terested, &c., men, who shall be sworn, 517

and described in all cases by metes and bounds or

otherwise, so that it may be identified, 517

after land is taken, notice be given to debtor by
officer, and reasonable time allowed

for appointment of appraiser, .... 519

such description may be in officer's return or

certificate of appraisers, 517

and contained in either, may be adopted or re-

ferred to in the other, 517

appraisers, how appointed, 517, 526

to be sworn before a justice of the peace or
the officer, 517

to proceed to view land with officer, and ex-

amine it so as to form estimate of value, 517

certificate of appraisement, to be signed by,

and indorsed on execution, 517

dissent and refusal to sign by one of, not to

vitiate levy, if he was sworn and

acted Tvith the others, 517

EXECUTION— contitmed.

to value estate as fee simple in possession,

unless indorsement on the execution

describes it to be a less estate, .... 517

may appraise several parcels of land, if

levied on at same time, separately

or together, 517

same may appraise several parcels, when
taken successively, or new may be ap-

pointed for each, 517

land of banks taken on, may be sold at auction, 308

what notice of sale of, to be given by the

officer, 308

sale of, may be adjourned seven days at a

time, 308

mortgaged to banksmay be sold on execution, 308

cashier, &c., in such case to furnish officer

with copy of notice, &c., 308

and officer, if requested, to file notice in

registry of deeds, 308

mortgages on real estate, held, by insurance

companies, may be sold on, 322

directors of insurance companies neglecting to

pay, &c., to be personally liable, . . . 327

against a corporation, stockholders whereof are

liable for it, debts, how may be satis-

fied, 340

seizure and sale of franchise of corporation, .387, 388

how levy to be made on share of tenant in com-

mon, &c., or on mill, &c., that is not

divisible, when debtor's interest is

more than sufficient to satisfy, &c., 517, 518

levy on undivided part of estate makes judg-

ment debtor tenant in common with

owner thereof, 517, 518

passes all debtor's freehold estate, unless greater

than in description, 517

Estates for life, may be appraised and set

oflT like other real estate, or rents and
profits may be levied on, 618

when rents and profits are levied on, their

annual value to be estimated by ap-

praisers, 518

estate set off for such time as will satisfy

demand, if life estate endures so long, 518

method of computation in levies on rents

and profits, 518

Estates under lease to a third person, levy

on binds lessee to pay rent wholly or

in part to the creditor, 518

what seisin, &c., of premises shall be deliv-

ered to creditor, &c., by officer in dif-

ferent cases, 518

Keturn of execution and certificate of doings

thereon, where to be made, 518

what facts shall be set forth in the officer's

return or certificate, 519, 520

execution and return to be recorded in

registry of deeds within three months
of completion of levy, 518

such record of justice's execution to be

prima facie evidence of regularity, . , 518

expense of record to be added to charge of
levy, 518

levy, if not so recorded, void as against at-

taching creditors and purchasers with-

out notice, 518, 519

though not so recorded until after three

months, valid as against attachments

and conveyances made afterwards, . . . 519

if void, creditor may waive it, if not re-

turned and recorded, 519
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have
... 519

... 519

. 520, 521

521

523

EXECUTION— continued.

if returned and recorded, creditor may
alias execution on scire facias,

.

proceeding's in such case,

how such estates may be redeemed, . . .

Set-off, &c., of Mortgaged Lands.

KigMs of redeeming mortgaged estate

may be set off on execution, 521

and appraisers shall deduct encumbrance or

mortg-age, when known, from estima-

ted value, and sum so deducted shall

be stated in the return, 521

when mortgage, &c., is not allowed for,

creditor to hold premises, &c., .... 521

when such estates are set off, how may be

redeemed, 521

if mortgage is paid creditor, how may be re-

deemed, 521

if not redeemed, creditor to hold premises, 521

if right levied on is not redeemed within one

year, creditor to hold premises, . . .

when lands are in different counties, may be

set off by an officer of either county,

.

Sale, &c., of Mortgaged Lands.

Riglits of redeeming mortgaged estate

may be sold at auction if creditor so

elects, 522

what notice of sale shall be given by officer to

debtor, and what notifications to be

posted, &c., 522

sale may be adjourned, &c., and what notice

to be given of adjournments, 522

levy to take effect from time of giving notice,

return may be completed afterwards, . 522

deed to be given to purchaser by officer,

which must be recorded within three

months, 522

mortgaged estates so sold, may be redeemed

by judgment debtor within one year, . 522

if mortgage is paid by purchaser, how re-

deemed by debtor, '. . 522

remedies of debtor for recovering right of

redemption, 522, 523

when lands are in different counties, may be

sold by an officer of either county, . . 523

Levy on Personal Property.

may be levied on personal chattels, 687

on coin, and the same paid to creditor, • . . 687

on bank notes, and other evidences of debt

circulated as money, 687

what personal property is exempt from, .... 688

when ownership or liability of property to be

taken is doubtful, officer may require

indemnity, 688

goods seized on, to be kept four days at least, . 688

if not redeemed, to be sold within fourteen

days,

Sale, notice of, how given,

if value of goods exceeds three hundred dol-

lars, shall be advertised at request of

either party, and may be sold within

sixty days, 688

may be adjourned not more than seven days

at a time, 688

adjournment of, how notified, .688

if bidder refuses to take and pay for any arti-

cle,itmay be re-sold within ten days, 688, 689

loss on re-sale and damages recovered of bid-

der, to be applied in payment of ex-

ecution, 688,689

688

688

EXECUTION— CO Ji tinned.

return of, by officer making sale, how made, 689

officer committing fraud in sale or return on,

liable to five times actual damages, . . 689

money received from sale, how applied, . . 689

how, when there are different attaching

creditors, or seizure on different ex-

ecutions, 689

when levied on shares in corporations, or

other property not required to be re-

moved, officer to notify officer previ-

ously attaching, levying on the same
in certain cases, 689

if, after sale, first officer pays over balance to

debtor without such notice, he will

not be liable on account of second at-

tachment or levy, 689

On shares in corporations, 689, 690

may be levied on the shares of stockholders

in any corporation in this state, . . . 689

if attached in same suit, to be seized and sold

like other personal property, 689

if not attached, officer to leave copy of exe-

cution with officer of corporation, . . 089

shares considered as seized when copy is so

left, 089

recording officer of corporation to give offi-

cer exhibiting an execution certificate

of number of debtor's shares, .... 689

after sale, officer serving execution to leave

with recording officer of corporation,

within fourteen days, copy of execu-

tion and return, 689

purchaser then entitled to certificate of

shares purchased by him, 689

entitled also to all dividends which accrued

after attachment, if any in the suit, . . 690

Levy on terms for years, levied on terms

of one hundred or more, if fifty years

thereof are unexpired, in like manner
as on real estate, 090

other terms for years to be levied on in like

manner as personal estate, except debt-

or to have fourteen days' notice of sale, 690

Arrest of the Body on.

when may be served by arrest of body, .... 034

affidavit for, before what magistrate to be made,

and what to contain, 034

for costs, debtor may be arrested without affi-

davit, 634

when attorneys at law may be arrested on ex-

ecution recovered for money collected,

arrest not to be made after sunset, without spe-

cial authority from magistrate, . . .

how may be made when debtor has given

special bond to jailer to surrender him-

self in thirty days, 640

debtor, how discharged from, 640

Special Provisions.

if levy is on land, the record title to which Is in

name of other than debtor, &c., ac-

tion for possession to be brought

within one year, '

. . . . 623

fees and charges of levy to be added to debt, . . 523

proceedings by heirs, executors, &c., of debtors

and creditors, 523

right of redeeming land set off on one execution,

may be taken and sold on another, . . 523

land of deceased persons may be taken on, . . . 523

and may be redeemed as if taken during life

time, 623,524

634

035
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EXECUTIO]Nr— cowjf jrewerf.

aftor rcduniiition, not to be taken for other

ckbts of deceased, 524

land may be taken on, in favor of executor, . . 524

dower in lauds taken on, 524

lands taken on, in favor of state, to be sold at

auction, 524

redemption of such lands, 524

homesteads, to the value of eight hundred dol-

lars, exemjit from levy on, &c., . . . 524

mode of levy when property in which home-
stead exists exceeds eight hundred
dollars in value, 526

money collected on, if not p;ud over, officer lia-

ble to live times lawful interest, ... 691

Service of, when in the alternative, may be

directed by the creditor, 687

to be on real or personal estate, as creditor

directs, 687

may be finished by second officer if first dies

or becomes unable, 690

certificate of proceedings, how to be madem
such case,

may be finished by officer who begins, al-

though removed from office,

begun before, may be completed after return
day,

not affected by death of either party, after

property is seized, 690

may be made on corporate property on exe-

cution, against corporation, 687

Suspension of levy on, how made by reason

of prior attachment,

if in such case prior attachment is chssolved,

or part of estate is set off or sold on,

how long property to be held by seiz-

ure on subsequent levy,

Death of party or officer after commencement
of levy, effect of, 690

Supersedeas of, in cases of review, 746

EXECUTIVE DEPARTMENT OF THE
GOVERNMENT.
not to exercise legislative or judicial powers, . 17

EXECUTIVE COUNCIL, (^see Council,) 23,23,36

EXECUTORS.
to have letters testamentary when will is allowed, 4S1

to give bond, 481

bond to be approved by judge of probate court, . 505

condition of bond, 4S1

condition when he is residuary legatee, . . 481

in such case, need not return inventory, . . 481

such bond not to discharge lien of credi-

tors on real estate, except, &c., . . . 481

when exempted from giving bond for proceeds
of sale of real estate, 005

when exempted from giving sureties on bond, 481, 482

when new bond may be required of, 505

refusing to accept trust, &c., letters may be

granted to other executors, &c., . . . 482

administration during minority of, 482

in certain cases, administration, with will an-

nexed, to be committed to widow, &c., 482

bond in such cases, 482

of an executor, not to administer estate of first

testator, 482

to return inventory within three months, . . . 488

need not return inventory, if they have given

bond to pay debts, &c., 488

may foreclose mortgage, 489, 490

to hold premises in trust until redeemed, . . . 490

may sell real estate held in mortgage, or after

foreclosure by obtaining license, . . . 490

83 124
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EXECUTORS — continued.

to give uotiLe of appointment, 491

limitation of actions against, by creditors, . . . 491

when assets are received after two years, . 491

when action fails from defect in form, insuffi-

cient service, &c., new one may be

commenced, 491

proceedings when right of action accrues after

two years, 491, 492

not liable to actions within a year, except, &c., 492

when not liable for deficiency of assets, .... 492

may be discharged on proof of payment of
whole estate, before notice of other

demands, 492

and not required to represent estate insolvent, 492

if he pays away part, and remainder of estate is

insufficient to pay subsequent de-

mands, to be liable only for part that

remains, 492, 493

if there are two or more such demands, he may
represent estate insolvent, 493

not liable to creditors when estate is exhausted

by paying preferred debts, 493

when may demand security of legatee, &c., to

refund, 493

suits against, for annuity, not to be brought
within one year after giving bond, . . 493

liability of, in case of unnecessary delay to col-

lect debts, &c., 493, 49-1

' claims of, &c., may be submitted to arbitration, 494

or decided by court or jury on appeal, . . . 494

to account for personal estate at appraisal, . . 494

to be charged with increase, and allowed for de-

crease, of apprmsal, 494

upon petition of, court may order sale ofpersonal

property and outstanding claims, . 494, 495

may transfer mortgages, 495

not chargeable with bad debts, 495

chargeable with certain effects not in inventory, 495

with income of real estate, if received, . . . 495

to render account witliin one year, and further

accounts when required by the court, 495

how liable for not rendering accounts, 495

allowances to, for services, 495

costs recovered against, how paid and allowed, 496

duties and liabilities of, when estate is insol-

vent, 496-499

may be sued after eighteen months, if ques-

tion of insolvency of estate is not set-

tled at that time, 499

penalty on, for neglect to settle accounts

within six months of commissioners'

return, 499

powers and duties of, as to redeeming lands of

testator taken, &c., on execution, 523, 524

of trustee not required to accept trust, 501

sales of land by, for payment of debts, . . . 510-512

provisions common to sales of land by guardians,

executors, and administrators, . . 514, 515

registers of probate and insolvency not to be in

their county, 602

suits between co-executors and their representa-

tives may be brought in equity in su-

preme court, 559

to pay in full judgment recovered for goods at-

tached against the deceased as an offi-

cer, 648

may voluntarily take upon themselves the pros-

ecution or defence of actions com-
menced by or against the deceased,

648, 649, 651, 652

or may be cited in, 648, 652
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EXECUTORS — continued.

if they do not appear in such cases, judg-

ment how entered, 648

may apply to county commissioners in cases

where the deceased had a right of ap-

plication and did not apply before his

death, G50

in actions against, for tort committed by de-

ceased, actual damages only to be re-

covered, 651

of a trustee, carrier, or depositary, who recovers

judgment for goods, or the value of

goods belonging to others, not to take

the same as assets of the estate, but to

deliver them to the owner, 651

not to account for goods returned upon a judg-

ment of return in replevin, 651

writ and execution against, on account of debts

due by the deceased, not to run against

their bodies nor their own estate, . . 651

personally Uable for costs in actions commenced
or prosecuted by themselves, .... 651

execution in such case to be awarded against

their bodies and estate personally, . . 651

when judgment is for debt and cost, two execu-

tions to issue, one for costs against ex-

ecutor personally, and the other for

debt against estate of deceased, . . . 651

costs paid by, may be allowed in their accounts, 651

scire facias may be sued out against, on sugges-

tion of waste, when execution recov-

ered against, for debt of deceased, has
been returned unsatisfied, 651

may in such case be issued by justices of the
peace, 605

by or agiiinst on judgments recovered for

penalty of bond, covenant or agree-

ment, against deceased, when there are

subsequent breaches, 686

liable in such action for whole debt, .... 651

death of, not to abate suit commenced, but same

may be prosecuted by administrator

de bonis non, 648-652

dying after judgment by or against him, scire

facias may be sued out by or against

administrator de bonis non, and a new
execution issued, 652

execution in such case, how to issue, . . . . 652

writ of error may be brought by administra-

tor de bonis non on such judgments, 652

in actions by and against executors, how de-

mands by and against the deceased

may be set off, 670

may be prosecuted in actions for waste com-

mitted by deceased, whether actions

are commenced before or after his

death, 709

may tender sums due on mortgages, of which

their deceased owned right of redemp-

tion, and bring or prosecute suits for

redemption, 715

Bhall acknowledge satisfaction, or give release

when an execution for possession on
a mortgage has been levied, and sub-

eequeutly paid, 715

EXECTJTORS — continued.

liable to be summoned as trustees on account

of debts, legacies, and efieets in their

hands, 723

how, in cases where deceased was sum-
moned as trustee while living, . . 725, 726

to scire facias on judgment in trustee pro-

cess, in certain cases, 726

In their own wrong, when to be regarded as,

and liability of, 485

how far liable to rightful executor, .... 485

not allowed to retain or deduct effects, ex-

cept, &c., 485

Death, Removal, &c., of Executor.

upon death of, administrator de bonis non to be

granted, 503

may be removed by probate court for cause, and
if sole, new one appointed, .... 503, 504

acts of, before removal, to be valid, 504

marriage of executrix extinguishes her author-

ity to act, 504

if there is no other executor, &c., court to

appoint, 504

may resign by leave of court, 504

Accounts, Discharges, Compromises, and
Releases.

joint accounts of, may be allowed on oath of

one, 504

final discharge of, when to be given and re-

corded, and effect of, 504

how to dispose of money not claimed within six

months after decree of payment, . . . 504

may be authorized by court to adjust claims by
compromise, 504

and to release certain interests in estates repre-

sented by them, 505

provisions concerning suits on bonds, . . . 505-507

EXECUTORY DEVISE.
when estate may be sold subject to contingency

of, 472,47.3

EXHIBITIONS.
provisions concerning, 463

(.S'fe Theatrical Exhibitions.)

EXPECTANCY.
estates in, not to be defeated by alienation, &c.,

of owner of precedent estate, &c., ex-

cept in cases of estates tail, 466

may be sold, subject to contingency, . . 472, 473

EXPLOSIVE SUBSTANCES.
regulations concerning sale, &c., of, .... 460, 461

EX POST FACTO LAW.
not to be passed, 516

EXPRESS REPEAL.
of enumerated acts, by General Statutes, .... 881

EXTINGUISHMENT.
of fires, provisions concerning 178-181

towns and cities may use water from aque-

ducts for, 375, 376

penalty for wilfully obstructing, . . . 796, 797

EXTORTION.
of money by threats, attempts at, how pun-

ished, 793

by taking illegal fees, how punished, 814
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F.

FACTOR.
in possession of merchandise, to be deemed

owner thereof, for purpose of making

sale, 294

contracts or pledges by, concerning merchan-

dise, &c., in liis possession, to be

binding, 294

lien of, for expenses and charges, not affected

by these provisions, 295

penalty on, for fraudulently pledging or dis-

posing of property intrusted to him,

&c., 803

FAIRHAVEN".
land in, ceded to United States, 45

harbor, penalty for boarding vessels in, with-

out leave, except, by pilots, &c., . . . 290

what to be deemed limits of, for certain

purposes, 290

penalty for taking certain fish in, by per-

sons living out of state, 431

PALL RIVER.
harbor of, penalty for boarding vessels in, with-

out leave, except by pilot, 290

what to be deemed limits of, for certain pur-

poses, 290

FALMOUTH.
lauds in, ceded to United States, 44, 45

FALSE IMPRISONMENT.
actions for damages for, to be brought within

two years, 7/~

FALSE PRETENCES, TOKENS, &c.
jurisdiction of offences of obtaining property

by, given to justices of the peace, &c., sro

obtaining property by designedly false intent,

how punished, 802

signature to certain written instruments, . S02

representations as to purchaser's means or abil-

ity to pay, must be in writing, &c.. . . 802

FALSELY ASSUMING.
to be a justice, sheriff; &c., how punished, . . . 814

FALSELY PERSONATING ANOTHER.
and thereby obtaining property, to be deemed

simple larceny, 802

FARMERS' CLUBS.
properly organized, &c., to receive state publi-

cations from secretary of board of ag-

riculture, 378

securing such benefits, to make annual returns

to secretarv of board, 379

FARMING UTENSILS.
exemi)ted from taxation, 74

FAST DAY.
legislature not to sit for ordinary business, and

public offices to be closed, 49

courts not to be opened, except, &c., .... 617, 018

bill sofexchange,&c., maturing on,when payable, 293

FATHER.
retiiins the common law right to assign his mi-

nor child's services, 551

to support his poor children and grandchil-

dren, 392, 545, 540

may appoint, by will, a guardian for his minor
children, 643

of bastard child, liability of, &c., 405

when to inherit children's property, 474

if competent, shall have custody and tuition

FATHER— continued.

of his minor children under guardian-

ship of others, 543

rights of, how affected by adoption of chil-

dren, 547, 548

FEATHERS.
not to be sold bv pedlers, &c., 282

FEBRUARY, TWENTY-SECOND.
legislature not to sit for ordinary business, and

public offices to be closed, 49

courts not to be opened, except, &c., .... 617, 618

bills of exchange, &c., maturing on, when pay-

able, 293

FEES.
of officers and jurors injury trials before justices

of the peace, &c., 600,607

of magistrates and jailers in cases of poor

debtors arrested or committed on
mesne process and execution, .... 641

for approving bail bonds, 642

of court and messenger in cases of insolvent

debtors, 600

how paid, accounted for, &c., 000

in cases,bef'ore police courts, how made up,taxed,

certified, paid, and accounted for, 572-574

for copies to be iudorsed thereon, 572

of sheriffs, witnesses, &c., taxed and allowed be-

fore justices of peace and remaining in

their hands three years, to be account-

ed for, and paid to county treasurer, . 610

not to be received by judges and registers of

probate and insolvency, 604

extorting illegal, how punished, 814

specific account of fiees received to be given

when required, 788

penalty for refusal or neglect so to do, . . . 788

of officer serving process to be indorsed on
writ, &c., 788

otherwise shall not be allowed, 788

Of appraisers, 786, 787

Clerks of the courts, 563, 612, 784, 785

how to be accounted for, 614

for recording attachments, 626, 627

Commissioners, . 780,787

Constables, 786

when not entitled to witness fees in criminal

cases, 786

Coroners, 786

when not entitled to witness fees in crim-

inal cases, 786

Jailers in the county of Suffolk, 780

Jurors 780

Justices of the peace, 7^3, 784, 78?

when two or more are required to attend,

what each entitled to, 784

district-attorney may disallow in criminal

cases, when, &e., 788

and police courts for discharging poor con-

victs, 879

appellant in criminal cases not required to

advance, 843

when not allowed for issuing warrants in

crimiual cases, 570, 608

Ministers, for marriages, 787

Notaiies public, 787

Registers of deeds, 787
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PEES— continued.

Secretary of the commonwealth, 787

Sheriffs and their deputies, 785

when not entitled to lees as witness in crim-

inal cases, 786

Town clerks, 787

for recording' mortgages of personal prop-

erty, 7fi7

"Witnesses, 780

to certiiy in writing amount of travel and
attendance, 780

in contested elections, committee must cer-

tify there was reasonable cause for at-

tendance, 787

in criminal cases, when to be apportioned, . 788

when not to be allowed, 788

provisions as to witnesses' certificates, . . 788

officers not to be interested therein, . . . 788

Of recording officers, in eases not expressly

provided for, 788

word " page " defined, 788

printed or written list of fees to be posted

up in public office, 788

FELONY.
no person to be declared guilty of, by legis-

lature, • 10

assaults witli intent to commit, how punished, 793, 7&1

what crime shall be deemed, 825

indictments for, not to be invalid by omission
of certain words, 825

accessories before the fact to, punishable es

principals, 825, 820

when, how, and where to be tried, 820

accessories after the fact to, who shall be

deemed, and how punislied, 820

when, whore, and how to be tried, 820

attempts to commit, how punishable, 820

no person indicted for, shall be tried unless per-

sonally present, 841

when persons indicted for, are convicted of part

of charge and acquitted of residue,

how to be sentenced, 842

FEMALE.
discharged from custody of guardian upon mar-

riage, 540

marriage of, extinguishes her authority as ex-

ecutrix, administratrix, and guar-

dian, 504,540

unmarried, or minor, whose father is deceased,

property of, exempted from taxation, 74

not to be arrested on civil process except for tort, 034

FEMALE CONVICT.
not to be sent to state prison, .' 845, 840

sentence of, with nursing infant, 845

may be transferred to workhouse, if in state of
pregnancy, 859

county to pay two dollars a week for her sup-

port, 859

if mother of a child under eighteen months of

age, when may have custody of it, . . 801

not to be kept in same room with male prison-

ers, 802

FEME COVERT. (See Married Women.)
FENCE.

across highways &c., how may be removed, &e., 251

when not to be removed, 240

when adjudged nuisance, and taken down,
costs, how paid, 251

when to be deemed boundaries of highways, . . 251

what to be legal and sufficient, 182

Partition, to be maintained equally, by adjoin-

ing occupants of land, 182

PENCE— continued.

proceedings, when party neglects to repair,

fiC, 1S2, 183

when repaired by one not the owner, ex-

pense, how recovered 183

controversies concerning, how determined, 183

assignment of shares in, made by fence view-

ers, to be recorded, 183

to be binding upon occupants and their

successors, 163

agreement respecting, when so recorded, to

bind owners and heir forever, unless,

&c., 184

if party neglects to maintain part assigned

to him, aggrieved party may maintain

and recover double damages, 183

compensation may be allowed for building,

&c., more than just share of, 18:3

to be maintained throughout the year, un-
less, &c., 183

when lauds are bounded by water, 183

when lands have been occupied in com-
mon, 183, 184

owner exempted from maintaining, by lay-

ing lands in common, 184

not to be removed on laying lands in com-
mon if, &c., 184

how to be paid for, when unenclosed land
is fenced, 184

Water fences, how to be made, &c., 184

of general fields, 382
penalty for wilfully injuring, &c., . . . 805, 806

PENCE VIEWERS.
two or more to be chosen at town meeting, . . 160

to be sworn, lei

to survey and direct repair, &c., of partition

fences, 382, 183

to give notice to delinquents if fences are de-

ficient, 182, 183

may assign shares in partition fences, and direct

time for making repairs, 183

assignment to be recorded in town clerk's

office, 183

may order compensation for repairing, &c., more
than just share of fence, 183

may determine where fences shall be placed

when lands are bounded by water, . . 183

may divide or assign fences where laud has
been unenclosed, &c., 183, 184

may determine what one occupant shall pay
another for fence in certain cases, . . 184

when to be taken from diflferent towns to decide

concerning fences, 184

penalty on, for neglect of duty, 184

fees of, and how recovered, 184

PEERY.
not to be kept, and pay taken, without license

from county commissioners, 252

license for, may be revoked by commissioners, . 252

tolls at, to be established by commissioners, . . 252
certain ferries exempted from these conditions, 252
penalty for keeping, without authority, .... 253
may be established by commissioners where

they judge necessary, 253
when towns to maintain such ferry, 263
when two towns to maintain, 253
penalty on towns for neglect in such cases, . . 253

FERRYMEN.
on a post road, exempted from military duty, . 92
to be licensed by county commissioners, .... 252

to give bond, 252

to keep safe boats, &c., 252
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FEBBYMEN— continued.

to give ready attendance on passengers on all

occasions, 253

penalty on, for want of such boats and attend-

ance, 253

liability on bond for injuries caused by negli-

gence, 253

action on bond, how brought, 253

when exempt from serving as jurors, C80

FICTITIOUS NAMES.
may be inserted iu writs against defendants uu-

knowu, 022

PIDDLEES, COMMON.
Iiow puuishod, 820, 821

FIDUCIARY DEBTS.
not barred by discharge in insolvency, 592

FIELD DRIVERS.
to be chosen at annual town meeting, 160

to be sworn, 101

to take up, &c., and impound cattle, sheep, &c.,

going at large contrary to law, .... 185

may retake, within seven days, beasts that es-

cape or are rescued, 180

entitled to recover fees by action, if cattle go at

large on Lord's day, 185

foes of, for distraining beasts, 185

FIGHTING.
birds or animals, penalty for exhibition of, . . 404

penalty for being present at such exhibition, . . 404

FINAL JUDGMENT.
what intended, when attachment, &c.,is affected

thereby, 555, 503, 507, 025

FINANCE.
public officers and boards to make and submit es-

timates to speaker of house of expen-

ditures required in their departments, 130

oflScers disbursing money to make annual report

to auditor, 139

money to be paid from treasury only upon war-

rant of governor, under appropriation

of legislature, except, &c., .... 24,139

principal and interest of public debt to be paid

when due, 139

no warrant to be drawn for payment of any ac-

count unless certified by auditor,

except, &c., 139

balances of api)ropriations may be paid in suc-

ceeding year, but not afterwards, . . 139

payments to be withheld from persons having

unadjusted accounts with state, . . . 139

to be made from ordinary revenue, unless

otherwise provided, 139

cash on hand at beginning of year to be carried

to account of ordinary revenue of that

year, 139

notes for money borrowed in anticipation of

revenue, how signed, countersigned,

&c., 139, 140

interest on temporary loans to be paid semi-

annually, 140

accounts of expenditures, &c., incurred by order

of either branch of legislature, to be

approved by presiding officer, and
audited by auditor, &c., 140

such orders not to exceed one hundred dollars,

without a specific appropriation pre-

viously made, 140

" incidental expenses " in appropriation bills, to

include postage, printing, and station-

ery, 140

less appropriation to supersede former larger

appropriation for same object, .... 140

83*

FINANCE— continued.

public officers, duties of, in making purchases

and incurring liabilities for state, . . 140

state not liable for acts of, beyond amount
appropriated, 141

may continue expeuditures during January,

'

until will of legislature is expressed, . 140

to incur uo now expense, unless sufficient

appropriation has been made therefor, 140

permanent improvements not to be made upon
public buildings without appropri-

ation, &c., '. 140

bills against state exceeding fifty dollars, except

for salaries, &c., to be sworn to, . . . 140

original bills of articles purchased, &c., for

state, to be delivered to auditor, . 140, 141

committee of legislature not to incur liability

after close of session, without appro-

priation, 141

appropriations for witness fees may be applied

to taking depositions, 141

compensation of committees of legislature, .

commissioners, &c.,to be fixed by governor

and council, 141

travelling expenses of commissioners, &c., not

to exceed three and a half cents a mile, 141

bills of charges to contain items, 141

secretary, treasurer, auditor, &c., to report to

legislature, annually, expenses of of-

fice, &c., 141

appropriations for state prison, how drawn,

&c., 870

salaries to be paid quarterly, and to be in full

for all services, 140

to be paid only for time of actual service, . 140

when dimiuished, to be paid at that rate, not-

withstanding larger appropriations, . 140

but one to be received by same person at

same time, 140

of justices of supreme judicial court and

governor to be paid without appropri-

ation therefor, 139

FINES.
excessive, not to be imposed, 9, 10

half of, for keeping, &c., obscene books, to go
to prosecutor, 819

how received and accounted for in cases before

police courts, 572

in cases before justices of the peace, .... OiO

on common carriers of passengers for loss of life

of passenger by gross negligence, how
recovered and to whom paid, .... 794

to be paid into state treasury, where no other

provision is made, 851

to be prosecuted and recovered by indictment, . 851

when not exceeding one hundred dollars, by
complaint before a police court, . . . 851

when not over fifty dollars, by complaint be-

fore a justice of tlie peace, 851

may be recovered in an action of tort, . . . 851

justices of the peace to make return to secretary

of state of fines recovered before them, 851

fines and forfeitures to be certified by clerk, and
paid to sheriff, 852

sheriff to pay them to county treasur.r

within one month, 852

liability of sheriff neglecting to pay, 852

payment to jailer, &c., to be deemed legal, . . . 852

.
sheriff suffering an escape of person under sen-

tence, to pay fines as if he had received

them, 852

discharge of poor convicts for non-payment of,

878, 879
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FIBEATtMS.
provhions concerningf proof of, 260

{See Ai'ms.)

FIRE DEPARTMENTS.
may be established iu any town by select-

men irs

how organized, 178

members of, when exempt from military duty, 93

when exempt from serving as jurors, . . < 080

engineers, how appointed and vacancies filled, . 178

tenure of office, 178

organization of, 179

to have powers of flrewards, 179

to appoint enginemen, 179

number of such enginemen to each engine, . 179

enginemen to have same privileges, &c., as

when appointed by selectmen, .... 179

to approve of organization, &c., of engine-

men, 179

to have care of engines, &c., 179

may make alterations and repairs on en-

gines, 179

may make rules, &c., as to carrying fire, &c.,

in the streets, 179

general powers of, as to preventing fires, . 179

future acts establishing, not to take effect until

accepted by town, 179

Fire districts may be established in villages,

&c., containing one tnousand iuhab-

itants, if town refuse to establish, . . 180

proceedings for organizing district, and estab-

lishing fire department, ISO

meetings of fire district, how called and con-

ducted, 180

engineer and assistants to be chosen by district,

and sworn, 180

engineers may make rules, &c., as to carrying

fire, &c., in the streets, 180

may appoint and remove enginemen, &c., ISO, ISl

to have powers of flrewards in district, . . 181

liability of district for acts done by, .... 181

enginemen to have same privileges as in

towns, 181

compensation of, 181

districts may raise money for purchase of en-

gines, &c., 181

to choose prudential committee, to have

charge of money, &c., 181

assessment and collection of money voted

by, 181

by-laws, &c., adopted by, to be approved by
superior court, 181

penalties, how recovered, 181

no inhabitant disqualified to act as magis-

trate in suit for penalty, 181

may annex or exclude particular persons or

estates, 181

FIRE CLUBS.
when not to be established without permission

of selectmen, &c., 181, 182

penalty for joining club existing without per-

mission, 182

FIRE-PROOF OFFICES.
to be provided by counties, 144, 198

county records, &c., to be kept therein, .... 198

FIRE-PROOF SAFES.
to be provided by cities and towns, 198

records to be kept therein, 198

FIRES.
duties of flrewards, &c., at, 176

towns may use water of aqueduct corporations

for extinguishment of, 375, 376

FIRES— continued.

embezzling or concealing property at, deemed
larceny, 177

stealing property removed in consequence of,

how punished, 797

wilfully obstructing the extinguishment of,

how punished, 796, 797

giving false alarms of, how punished, 810

FIREWARDS.
may be chosen by towns at annual meeting, . . 176

in cities by city councils, 176

to have immediate notice of election, 176

penalty for not giving notice of acceptance or

refusal witliin three days, 176

to repair to fire and carry badge of office, . . . 176

may order buildings to be pulled down at fire, . 176

if no firewards present, selectmen, &c., may
make same order, 176

owners when indemnified in such cases, . . 170

may require assistance at fires, 176

may suppress tumults and disorders, 176

may direct operations of enginemen and others, 176

penalty for refusing to obey orders of, 177

FIREWORKS.
penalty for selling, &c., without license, .... 460

FISH.
Inspector-general of, how appointed jind

term of office, 258

to be sworn, 258

to give bond, 201

to make return of quantity, &c., of fish in-

spected by himself and deputies, . 203, 204

may appoint deputies, who shall give bond
and be sworn, 258, 201

to be responsible for his dejiuties, 201

together with deputies to inspect all fish,

&c 201

penalty on, for neglect of duty, 203

may seize, &c., fish sold without inspec-

tion, 204

penalty on, for branding, &c., without in-

spection, 204

proportion of deputies fees, to be paid to, . 2G3

Pickled, how prepared, packed, and branded,

.

201

sorts and denominations of, and how
branded, 201,202

different qualities of mackerel, salmon, and

shad, 201,202

casks to be filled with same kind of, ... . 202

penalty for intermixing, &c., contents of in-

spected casks, 202

casks of, how branded with inspector's

name, &c., 202

of foreign catch, subject to duty, to be

branded " foreign," 202

if inspected where packed, need not be re-

inspected, 202

small fish, how packed, branded, &c., . . . 202

casks used for packing, quality and size of, 202, 203

to be strictly examined by inspectors, . . . 203

fees for inspecting, 203

Alewives, &c., how prepared and packed, . . 20:'.

how sorted and numbered, 203

boxes for, quality and capacity of, 203

how branded, 2ti3

fees for inspecting, packing, and branding,

.

203

not to be exported unless inspected and

branded, under penalty, 264

may be exported, if inspected in another

state, 204

inferior quality not to be substituted for,

after inspection, under penalty, ... 204
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FISH— rnnfinued.

Alewives, when soW, &"., without inspoc-

tion, shall be forfeited, 204

Clam bx'+, weight of barrel of, 2(i4

expense of weighing', by whom pair!, . . . 204

penalty on master of vessel for lading unin-

spejted fish, 264

for selling tainted fltth for food, 264

weight of quintal, 264

regulations enn-erning the taking of certain

kinds of, 431, 432

penalty for destroying with Inrliin cockle, &c., 431

unlnwfully taking pickerel and trout, . . . 431

prosecutions therefor limited, 431

FISHERMEN".
boats, fishing tackle, and nets of, to value of one

hundred dollars, exempt from levy on

exec\)tion and from attachment, , 624, 688

PISHIIxTG TACKLE.
what, exempt from attachment and levy on ex-

ecution, 624, 688

.VIXTITRES.
what, exempt from attachment and levy on ex-

ecution, 624,688

FLAGMEKT.
when to be stationed at railroad crossings, . . . 361

PLASHBOAED3.
wiliiilh' injuri'ig, how punished, 804

FLOATING LOGS, MASTS, &c.
pro\isions respecting, 424

FLO-WING LANDS.
complaints for, to be brought in superior court, 502

damages, how recovered for, 755-759

(See Mills.)

FLUMES.
willullv injuring, how punished, 804

FOLLO^WING SECTION".
how construed, when used in these statutes, . . 51

FOOD.
fraudulently adulterating substances intended

for, 822

articles adulterated to be forfeited and de-

stroyed, 822

FORCIBLE ENTR"X" AND DETAINER,
entry into lands to be made only where allowed

by law, and to be peaceable, 707

when forcibly made, or forcible possession

of estate is held unlawfully by force,

owner may have process for resti- •

tution, 707

BO when a person holds after the termina-

tion of a lease, 707

so when a lease is terminated by notice to

quit for non-payment of rent, unless

tenant tenders the rent due, &c., four

days before the return day of the writ, 707

so when lessee or tenant uses the premises

for certain nuisances and illegal pur-

poses, 454

restitution not to be made if defendant, or

those under whom he claims, has been
in possession three years, unless his

estate is ended, 707

person entitled to possession in above cases

may sue out a writ from police court
or justice of the peace, 707

writ in such case, form of, and what shall

be returned therein, 707

service of, how made, 707

may be made by constable, 104

if it appears by default or on trial that

plaintiff is entitled to possession,

FORCIBLE ENTRY, &c. — contimted.

judgment to be rendered therefor and
for debt and costs, 707

if plaintiff becomes nonsuit, or fails to

prove his right, defendant to have

judgment and execution for costs, . . 707

if plaintiff claims rent, and defendant ap-

peals, he shall recognize to enter ac-

tion, to pay all rent then due, &c., . . 708

on final judgment lor plaintiff, he may re-

cover by scire facias, or contract, all

sums for rents, damages, and costs, 708

if title to real estate is in question, how
case may be removed to superior

court, 600

if defendant remove case to superior court

on frivolous suggestion of title, liable

for double rent in certain cases, . . . 708

judgment in, no bar to future action to re-

cover premises, or damages for tres-

pass, but amount recovered for rent

may be set off, 708

FORECLOSURE OF MORTGAGES.
of real estate, provisions concerning, .... 712, 713

of personal property, provisions concerning, . 767

FOREIGN.
the word, applied to insurance companies not

incorpoi-ated by legislature of 3Ias-

sachusctts, 332
Ships and vessels, not afl'ected by state laws

respecting liens, 7G9

Corporations, how liable to action, &c., ... 386

FOREIGN LA"W"S.
existence, teaor, and effect of, may be proved by

parol evidence, 679

if written, courts may require copy of, as evi-

dence, 679

FOREMEN.
of enginemen, how chosen, &e., 177

of trial jurors, 682

of grand jurors, 8:i7, 838

FORFEITED GOODS.
may be seized by persons entitled to recover

them, when no special provision is

made, 772
person seizing, to apply immediately (unless a

claimant applies) to a justice for ap-

pointment of appraisers, .774
appraisers to be appointed by such justice; to

be sworn, and return an inventory
and appraisement, 774

if appraisers, appointed on applieation of per-

son seizing, certify that the goods are

perishable, &c., any justice may or-

der sale thereof, 774
such appraisement to be conclusive as to juris-

diction of the court, before which suit

is to be brought, unless different ap-
praisement is made by claimant, ... 774

if claimant applies, before libel is filed, for ap-
praisers, their appraisal to be conclu-
sive, &c., 774

person seizing, to file a Ubel within fourteen
days, stating the cause of seizure,

and praying for a decree of forfeit-

ure, 772

Ubel of, may be general ; form of, 772
to be filed in clerk's office of superior court,

when value of goods is more than
twenty dollars, 772

before a justice of police court, if goods
are of loss value, 772
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FORFEITED GOODS— co;!</nwerf.

how notice of libel shall be given when filed in

clerk's office, 772, 773

when filed before a justice of police court, . 773

if no claimant appears, court shall hear and de-

termine the cause, &c., 773

if claimant appears, he may plead any proper

matter of defence, 773

proceedings to be according to course of the

civil law, except that questions of fact

shall be tried by a jury, 773

depositions may be used, as in trials of actions

at common law, 773

if libellant maintain his suit, court shall orjler

sale of the goods and legal disposi-

tion of the proceeds, 773

discontinue or fail to maintain his suit,

claimant to have restitution, 772

costs, charges of keeping, &c., processes, &c.,

to be within the power and control

of the court, 773

court may order sale of the goods, for sufficient

cause, during pendency of suit, . . . 774

appeal from superior court, or from a justice,

&c., may be taken by either party, . . 773

claimant shall have damages and costs, if jury

find that the seizure was groundless,

&c., 773

entitled to a delivery of the goods, on giving

bond to restore, pay appraised value,

if, &c., and perform final decree, . 773, 774

value of the goods in such case to be deter-

mined by three sworn appraisers

;

how appraisers appointed, 774

FORFEITURE.
of estates, when limitation to rights of entry

or action commence to run, 775

FORFEITURES,
actions for, to be brought in coimties where

oflenccs are committed, 621

on trial of indictments, or penal suits for, ju-

rors not disqualified on account of

paying taxes in county, town, &c., . 6S3

on penal statutes, suit for, to be brought in

one year, if forfeiture is given to pri-

vate persons, 771)

in two years, if given in whole or in part

to the commonwealth, 779

for burning coal pits on certain woodlands in

portions of Bristol and Plymouth
counties, how recovered, 807

for burning brush wood so as to set fire to such

woodland, 807

incurred under acts hereby repealed, not af-

fected by the repeal except where mit-

igated by new provisions, 880

accruing to any person, may be paid to him, if

penalty of recognizance is forfeited or

paid, 843

by constable, or juror, in regard to coroners'

inquests, 848

by jailers, &c., for failing to keep prison book, . 866

overseers, &c., of jails, &c., for failing to make
official returns, 868

(^ee Fines.)

FORGERY.
of records, wills, deeds, contracts, receipts, &c.,

how punished, 807

for uttering such forged records, &c., as true, S07

of notes, &c., issued by the treasurer of the

state, 808

of bank bills, or notes, 808

FOB.GEKY— continued.

having ten or more forged notes, &c., in pos-

session, with intent to pass, 80S

uttering forged notes as true, 808

common utterer of forged bills, who deemed,

and liow punished, 808

eflect of second conviction, and three convic-

tions at same term, 808

bringing into state, or having in possession

forged bill, &c., with intent to pass, . 808

engraving plates, &c., or making paper, &c.,

for forging bills, &c., 808

having such plates, &c., and paper, &c., in

possession, 808, 809

in prosecutions for forgery, &c., of bank bills,

when testimony of president and

cashier may be dispensed with, . . . 809

how bills may be shown to be forged, . . . 809

in prosecutions for forging, &c.. United States

securities, how securities may be

shown to be forged, 809

affixing fictitious signatures of officers of cor-

porations, &c., deemed forgery, though

such persons never existed,. .... 809

intent to defraud, how may be alleged and

proved, 809

what shall not be a variance, 809

fraudulently connecting parts of bank notes, . 810

Sheriff, to seize forged bank bills and plates,

tools, &c., and the court shall order them
to be destroyed, 811

Kecompense, to prosecutors of forgers and

forgery, 811

FORGING.
private labels, stamps, and trade marks, how

punished, 802

selling goods knowingly with such marks,

and not disclosing to purchaser, . . . 802

FORM.
defect of, not to abate writs and processes in

courts of justice, 657

of declarations, answers, &c., in civil cases, 003-009

of complaints, &c., under laws relating to sale,

&c., of intoxicating liquor, . . . 449-453

FORMEDON.
writs of, abolished, saving certain rights, ... 696

FORMER ACQUITTAL.
upon facts and merits to bar subsequent prose-

cution, 790

but not when acquittal was for variance, . . 790

or for exception to form, &c., of indictment, 790

out of the state in case of a duel, effect of, . . . 792

FORNICATION".
how punished, r • • 818

FORTUNE -TELLING.
fraudulently obtaining property by, how pun-

ished, 802

jurisdiction given to justices ofthe peace and po-

lice courts, 570, 609

FOURTH OF JULY.
legislature not to sit for ordinary business, and

public offices to be closed, 49

courts not to be opened, except, &c., .... 617, 618

bills of exchange maturing on, when payable, . 21

3

FRANCHISE OF CORPORATION.
unwarranted exercise of, by corporations and

individuals, how restrained, 744

attachment of, how made, &c., 387

seizure and sale of, on execution, 387, 388

FRAUD.
gross, at common law, how punished, 802

by cheating at cards, how pimished, 802



INDEX. 993

FEAITD— continued.

suits in cases of, may be brought in supreme

judicial court in equity, 559

of oflScers, in sale of goods on execution, or in

return thereof, remedy for, 689

when real estate held by, is attached, officer to

make special return, &c., 62G

persons suspected of, respecting' estate of insol-

vent debtors, wards, and deceased per-

sons, how cxaniineil, . . 4t*9, 540, 547, 507

FRAUDS AJSTD PERJUSIES.
provisions for preveutiou oi', 52", 5'28

certain contracts to be in writing, 5.;?

consideration need not be in writing, 527

new promise by debtor discharged in insol-

vency to be in writing, 527

contracts for sale or transfer of certain stocks

void, unless vendor is owner, &c., . . 528

FRAUDULENT ATTACHMENTS.
liow contested and dissolved, 631

FRAUDULENT ASSIGNMENTS.
liDW contested in trustee process, 722

FRAUDULENT CONVEYANCES.
of personal "property render holder liable to

trustee process, 723

by debtor, when sufficient cause for proceed-

ing against him in insolvency, . . 59(>, 599

and preferences by insolvent debtors, effect of,

respecting discharges, and how may
be avoided by assignees, 593, 594

of real estate, how attached and taken on exe-

cution, 516, 517, 626

how may be treated by executor, &c., of

grantors, 511

FRAUDULENT DEBTORS.
how punished, 633, 639

FRAUDULENT CONCEALMENT.
of cause of action by person liable thereto,

saves operation of statute of limita-

tions, 778

of mortgaged personal property, how punished, 803

of wills, proceedings respecting, 477,798

FRAUDULENT ISSUES, &c.
of stock, how punished, 801, 802

FREEHOLD.
when leases are considered as, 471

estates of, how recovered by writ of entry, . . 692

persons in possession of, &c., may have process

to compel persons having adverse

claims to bring action to try title, or

bo estopped, &c., 696

FREIGHTERS.
of merchandise, remedy of, against ship own-

ers, 289

FRIENDS. {See Qiiakers.)

FRUIT.
to be sold by dry measure, under penalty, . . . 264

punishment for unlawfully taking, &c., .... 806

jurisdiction of offence given to justices of the

peace 609

FUEL.
what exempt from levy on execution and attach-

ment, 624,688

FUGITIVES FROM JUSTICE,
provisions respecting, 7,8

governor may, on demand, deliver to executive

ofany other state, &c., persons charged

therein with treason, felony, or other

crime, 853

may appoint agents to demand them from the

executive of other states, 853

if demand is complied with, expense to be

audited and paid, 854

demand or application to be accompanied with

what, 853,854

proceedings on such demands from other states, 854

persons arrested not to be delivered to agent

of other state without opportunity to

apply for habeas corpus, 854

penalty fjr surrendering, without such op-

portunity, 854

notice of such application must be given to

prosecuting officer, 854

persons liable to be demanded by other states

may be arrested, 854

and required to recognize, or be commit-
ted, 854

if charged with capital crime, to be detained

in jail, 854,855

how proceeded with, or discharged, .... 855

complainant liable for expense of all actual

costs and charges, and supportof pris-

oner, 855

if charge for support is not paid, jailer may
discharge, 855

FUGITIVES FROM SERVICE.
how to be surrendered, 7,8
persons arrested as, may have habeas corpus, . 736

proceedings in such cases, 736, 737

falsely accusing person of crime, that he may be
held to answer as, how punished, . . 793

if done by public officer, to disqualify for of-

fice, 793,694

FUNERALS.
wilful disturbance of, how punished, 820

FURNACES.
for melting iron, or making glass, erection and

use of, may be licensed and regulated

in certain places by selectmen, &e., . 458

owner aggrieved may have jury, as in case of
highways, 459

court may restrain use of, while appeal is pend-
ing 459

verdictofjury, and costs in such cases, .... 459

erected and used contrary to law to be deemed
common nuisances, 459

and may be removed by selectmen, &c 459

FURNITURE,
what exempt from taxation, 74

whatexempt from attachmentand execution, 624, 688

G.

GAMTNG.
persons losing money by, may recover it back, 435

if such person does not prosecute within three

months, <^'e., any other person may
recover treble amount lost 435

125

GAMING— conUmud.
owner, &c., of gaming house liable for money

lost, 435

penalty for winning by, five dollars or more at

one time, 435, 436
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GAMJJ^G—conti7iued.
notes, conveyances, &c., for money lost by,

void, except as to bona fide holders, 436

when such conveyances adjudg-ed void, to whose
benefit lands to inure, 430

penalty on inuholders,&c., for keeping, &c., im-

plements for, 435

for permitting use of implements for, on
the Lord's day, 435

penalty for gaming in such places, and in places

licensed for bowling alleys, 436

jjenalty for keeping house for, 430

common gaming houses may be entered, and

parties arrested, &c., 430, 437

penalty for being found playing therein, . . . 437

for gaming at musters, cattle shows, &c., . 437

booths used i'or, witliin one mile of muster fields,

&c., how removed, 454

houses resorted to for, to be deemed common
nuisances, 454

penalty for keeping such, 454

use of, by tenant, for such purpose, to avoid

lease, 454

penalty on landlord for letting for such pur-

pose, 454

fraudulently obtaining property by, how pun-

ished, 802

by way of lottery, how punished, 823

Apparatus and implements, search warrant

may issue for, 830

GAN'WAY BOCK.
buoy on, ceded to United States, 44

GARDENS.
wilful aud malicious injury to, how punished, . 800

how, when committed on Lord's day, . . . 800

GASLIGHT COMPANY.
ten or more persons may become a corporation

for manufacturing, &c., gas, 343

not to be organized in town where gas company
exists, except by inhabitants of place, 343

nor unless existing corporation has realized an

annual dividend of seven per cent, five

years, 343

8uch corporations may dig up streets, &c., with
consent of selectmen, &c., 343

to put such streets in repair, and upon failure,

to be deemed guilty of a nuisance, . . 343

acts of, to be under regulation of selectmen, &c., 343

other companies may hold stock in, ...... 343

these provisions may be amended or repealed by
legislature, 343

GATES.
at railroad crossings, when to be erected, .... 361

may be altered by county commissioners, . 302

penalty on agents stationed to open and close,

for neglect of duty, 301

when location of, may be altered, 3(52

on town or private ways, how removed, .... 251

punishment for throwing down, opening, &c.,

804, 805

of mills, wilful injury to, how punished, .... 804

GAY HEAD.
land for lighthouse at, ceded to United States, . 44

Indians, appropriations, &c., for schools for, . 213

GENERAL COURT.
legislative dejjartmeut to be so styled, 17

may constitute courts, 18

may make laws not repugnant to the constitu-

tion, 18

may provide for the appointment of oflicers, and
prescribe their duties, 18

may impose taxes IS

GENERAL COWRT— continued.

not to adjourn exceeding two days, 20, 21

may be adjourned, or prorogued, by governor
and council, 23

when and how convened and dissolved, ... 23, 33

petitions to, affecting rights of individuals, pri-

vate corporations, towns, &c., how
notice to be given, &c., 47, 48

compensation of members and officers, 48

members of committees of, may administer

oaths to witnesses, 49

journals and filesof, tobe in possession of clerks, 49

to hold no sessions for transaction of ordinary

business on certain holidays, .... 49

members of, not eligible to office created dur-

ing their term of service, exceijt by
vote of the people, 40

apportionment of senators and representa-

tives, 02-C4

to fill vacancies by joint ballot, if majority of

presidential electors not chosen, ... 69

by committee, to examine, &c., condition of ar-

senal, &c., in Cambridge aynually, . . 104

sergeant-.at-arms of, how and when chosen, . . 133

powers and duties of, 133, 134

doorkeepers of, how, when, and by whom ap-

pointed, 133

committee of accounts of, to examine books,

&c., of auditor, 136

no committee of, to incur liability, after close of

session, without an appropriation, . . 141

compensation of committee of, to be fixed by
governor and council, 141

GENERAL FIELDS.
are diistinct lots enclosed in one, 381

meetings of proprietors of, how called aud

warned, 381

how votes are to be given, 381

absent proprietors may vote by proxy, &c., . . 381

clerk, assessors, collector, &c., may be chosen, . 381

tenure of office, 381

clerk to be sworn, • • 381

to issue warrant for collecting assessment, . 382

assessors of, to be sworn, and to assess money
raised 381,382

field drivers of, to have powers of town field

drivers, 381

land enclosed for benefit of proprietors of, not

to be reckoned in voting, 381

how fences of, to be apportioned, &c., 382

assigned and repaired, 382

assignment of lenees to be recorded, and where, 382

expense of apportioning, and making fence, how
borne, 382

proceedings when part of fence assigned is defi-

cient, and proprietor neglects to re-

pair, &c., 382

proprietor, &c., neglecting to repair, liable to

double costs, .fee., 382

fence suddenly blown down, &c., to be repaired

within twenty-four hours, &c., under

penalty of double costs, 382,383

Proprietors, each of, may manage and cultivate

his land as he thinks best, 381

trespassers, if they violate rules, &c., . 381,382

entitled to remedy for trespasses by stran-

gers' cattle, 382

not liable to maintain fence, &c., if he do not

cultivate, 382

may enclose his own land, &c., 383

to run lines if requested, and keep up

boundaries, 383
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penalty if he tails so to do alter seven days'

notice, 383

may choose clerk, assessors, and field driv-

ers, 381

may adopt rules as to pasturing, &c., . . . 381

may raise money by assessment, for com-

mon charges, 382

when overrated, may apply to county com-

missioners, 382

when may be ordered by superior court to

enclose their lands, 383

such order not to be made, unless upon ap-

plication of greater part in interest, . 383

rights and proceedings of proprietors after

such order, 383

howmay discontinue their fields, 384

writs, &c., against, how served, and how
long before return day, 623

Division of, how may be made, 383

GENERAL ISSUE.
abolished, except in real and mixed actions and

actions before justice of the peace, &c.,

and answer substituted, 650

in real actions, defendant may give in evi-

dence what miglit formerly have been

pleaded in bar, 656

in writs of entry, actual entry need not be

proved, 692

non-tenure, disclaimer, several tenancy, and
sole tenancy, may be given in evidence

under, 693

Before justices of the peace, may be

pleaded orally, G06

upon appeal, case may be tried on same
plea, unless court orders other plea

to be made, 607

GENERAL STATUTES.
these statutes so designated, 880

when to go into operation, 880

repeal of acts, &c., by, not to revive former laws, 880

not to afl'ect acts done, 880

nor penalties or forfeitures incurred, except

when mitigated therein, 880

nor suits commenced, except as to form of

proceedings, 880, 881

time of limitations, that has begun to run, to

continue, 881

tenure of existing offices preserved, except, &c., 881

to be construed as a continuation of existing

laws, 881

GEORGE'S ISLAND.
ceded to United States, 44

GIRDLING TREES.
wantonly or wilfully, how punished, 805

damages for, how recovered, 709

GLASS.
punishment for wantonly breaking, in buildings, 805

erection of furnaces for making, regulated, . . 458

GLOSSARY.
of foreign and technical words used in these

stiitutes, 909

GLOUCESTER.
land in, ceded to United States, 44

Ten Pound Island, in harbor of, ceded to United
States, 44

Straitsmouth Island, in harbor of, ceded to Unit-

ed States, 45

land in, for custom-house, ceded to United States, 45

GOATS.
found going at large contrary to law, &c., to

be impounded, 185-187

GOLD.
when tendered by banks, how to be weighed, . 310

{See Coin.)

GOVERNMENT.
right of the people to institute and change, . . 15

GOVERNOR.
to approve bills and resolves, or return to legis-

lature with objections, 17

and five at least of council to examine, &c.,

returns of votes, and issue sum-
monses, 20, 60

style and title of, 22

to be chosen annually, 22, 34, 36, 02

qualifications of, 22, 33

oath of, 29, 33

return of votes for, 22, 59, 00

may convene council and legislature, 23

to be commander-in-chief, 23, 33

pardoning power vested in, with advice of coun-

cil, 24

to draw warrants for payment of money from
treasury, 24

not to draw warrant unless account certified by
auditor, 139

judicial officers and coroners to be appointed by, 24

officers of the militia to be commissioned by, . . 24

salary of, 25, 128

to be paid without specific appropriation

therefor, 139

to have no fees or perquisites of office, 128

to be president of council, 25

exempt from serving as juror, 679

licuteuant-goveruor, when to act as, 25, 26

council, when to exercise powers of, 26

to hold no other office, except, &c., 30, 33

address and messages of, to be published with

acts and resolves, 50

address of, when may be put in type, 53

when to issue precept for choice of representa-

tive in congress, 68

to transmit certificates to electors of president

and vice president, 09

to convene general court by proclamation, if

majority of presidential electors not

chosen, 69

to order new elections, in case of failure to elect

district-attorneys, clerks of courts,

&c., 71

may administer oaths of office to public offi-

cers, 131, 132

to appoint commissioners to qualify public offi-

cers, 131

may appoint commissioners in other states, &c.,

to take depositions, acknowledgment

of deeds, &c., 132

a messenger, 134

notes for money borrowed in anticipation of

revenue, to be approved by, . . . 139, 140

may remove sheriffs from office, upon neglect to

give bond, or to pay amount of judg-

ment against him, 150, 151

may offer and pay reward, not exceeding one

thousand dollars, for arrest of certain

offenders, 831

power and authority of, as regards fugitives

from justice, 853, 854

as to granting pardons and commuting pun-

ishments, 855, 856, 875

GOVERNOR AND COUNCIL.
may punish for contempt, 22

when may require opinions of justices of su-

preme judicial court, 27
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conveyances of public lands and flats subject to

approval of, 55, 139

authority of, as to state prison, 870

GOVERNOR'S ISLAND.
ceded to United States, 44

GRACE.
on bills of exchange, notes, &c., 294

not allowed on notes on demand, 294

GRAIN AND MEAL.
to be sold by the bushel, 205

weight of the bushel of the different kinds of, . 2()o

measurers of, to be appointed, 205

may be authorized to appoint deputies, . . 205

duties and fees of, and their deputies, . . . 2(')5

penalty on, for using false weights, &c., . , 205

penalty for short weight, if measurer is not em-
ployed, 205

special provisions concerning measures for, . . 280

toll for grinding not to exceed one sixteenth

part thereof, 761

GRANDCHILDREN.
by consanguinity, how to maintain their poor

grandparents, 392

or affinity, not punishable as accessory

alter the fact for felony committed by
grandparents, 820

GRAND JURORS. {See Jurors.)

qualifications, approval, drawing, and fees of, 786, 837

how often liable to serve, and penalty for neg-

lecting to attend, 680, 683

venires for twenty-three shall be issued by clerk

of superior court, except in Suffolk,

before commencement of first term in

every year, 837

in Suffolk, by clerk of superior court for

criminal business, before commence-
ment of each January or July term, . 837

shall be issued seven days at least, and not

more than thirty, before term com-
mences, 837

in Suffolk, shall serve for six months, and in

other counties through the year, . . . 837

where there are criminal terms, shall attend

only at such terms, 837

shall be drawn, summoned, and returned like

jurors for trials, 837

when drawn at same time with jurors for trials,

those whOiare first drawn shall be

grand juror-!, 837

when sufficient number do not attend, court

may issue venires for others forth-

with, 837

form of oath, and mode of administering, . . . 837

those scrupulous of taking oath may make affir-

mation, 837

after being empanelled, and receiving charge of

the court, shall elect their foreman by
ballot, 837

court to charge specially concerning certain

matters, 838

choice of foreman to be notified by them to

court, and record thereof to be made
by clerk, 837

foreman of, elected at first term, to continue

such during time of service, . . . 837, 838

new foreman shall be elected if the first dies or

is absent, 838

foreman, or prosecuting officer, may swear wit-

nesses who come before the jury, . . 838

shall return a list of all witnesses sworn be-

fore the jury during the term, .... 838

GRAND JTJRORS— conthi tied.

may appoint one of their number as clerk, to

preserve minutes of their proceed-

ings, &c., 838

such minutes to be delivered to prosecuting

officer, if jury so direct, 838

if dismissed while court remains in session, may
be summoned, if necessary, to attend

again at same term, 838

shall cause the law for observance of Lord's day

to be carried into effect, 434

shall not disclose the finding of an indictment

for felony, if party be not in custody

nor under recognizance, 838

not allowed to state, nor to testify in court, as

to any votes or opinions on questions

before them, 838

to be reminded, by charge of court, of their ob-

ligation to secrecy, 838

duty of, when they find no bill because of pris-

oner's insanity, 838

in such case prisoner, when to be confined

in hospital, or to be discharged, . . . 838

none who find indictment to be on jury lor trial

thereof, 841

GRANT.
of any interest in land to be in writing, or by

operation of law, 405

void, when made on gaming consideration, . 4.36

GRANTOR and GRANTEE.
how construed, 61

grantor to make known to grantee if encum-
brances exist on estate conveyed, . . 407

to be liable in damages for neglect, &c., . . 407

and punished by fine or imprisonment, . . . S02

GRASS.
punishment for wilfully cutting, without au-

thority, 805

for wilfully entering lands, &c., with intent

to cut, &c., 806

GRATUITIES.
to jurors, when cause for new trial, 683

GRAVEL.
penalty for wilfully digging up, without license, 805

GRAVESTONES.
punishment for wilfully defacing, destroying,

&c., 197, 821, 822

GREAT BREV^STER ISLAND.
laud on, ceded to United States, 45

GREAT WOODS HOLE.
land for soa-\\all at, ceded to United States, . . 45

GROSS FRAUDS OR CHEATS.
at common law, howr punished, 8C2

GUARDIANS.
to be .appointed by probate court, 543, 574

first appointed, to have whole charge of estate

of ward, 574

registers of probate and insolvency not to be, in

their county, 602

to give bond, and condition thereof, 545

bond to be approved by judge of the probate

court, 505

when exempted from giving bond for proceeds

of sale of real estate, 505

when new bond may be required of, ... . 505, 546

sureties on bond may be discharged, &c., by

court, 505, 546

suits may be brought on bonds, 505, 546

against sureties limited, 546

general powers and duties of, 545

may make partition of real estate of ward, set off

dower, &c. 545
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may appoint appraiser of real estate on execu-

tion in wliidi ward is interestetl, . . . 545

duties of, wlien ward's property is to be taken

for liis support, &c., when fatlier is

living, 545, 546

may sell, transfer, &c., stocks of wards by lease

of court, 546

may transfer property of ward when a guardian

is appointed in another state, .... 546

removal, resignation, and deatli of, 546

marriage of female guardian extinguishes her

authority, 540

of female ward, effect of, 540

wards, how discharged from guardianship, . . 546

proceedings for recovering concealed etfects,

&c., 540,547

compensation of, 547

property in liands of, not to be taxed for paro-

chial purposes, 202

may release damages to lands, &c., taken for

use of railroad, 352

of married man to join with wife in release of

dower and homestead, 525

of mill proprietor may act for ward, 700

may receive payment of mortgage due their

wards, and execute release, 715

tender on such mortgage may be made to, . . . 715

when tenants in common with wards may have

partition, 705

may prosecute and defend suits commenced by

or against ward before insanity, . . . 650

when liable to pay fine and costs of their wards, 879

accounts of joint, may be allowed on oath of

one, 504

Of minors, by whom to be nominated, &c., . . 543

powers and duties of, 543

may be appointed by will of father, .... 543

such guardian to give bond, unless other-

wise ordered in will, 543

may join with widow in sale of estate of

homestead, 526

Of insane persons and spendthrifts, how
appointed, &c., 543, 544

such persons to be notified, and may defend, 544

expenses of defence, how allowed and paid, 544

powers and duties of, 544

contracts by spendthrifts, in certain cases,

void, 544

Of persons out of the state, how appointed,

&c., 544

powers and duties, and bond, of, 544

Of married women, when may be appoint-

ed, 539, 540

not to have custody of ward, except, &c., . 539

GUARDIAKTS — continvofl.

not to apply property to support of, with-

out leave of court, 539,540

of insane married woman to join with hus-

band in conveyance of estate of home-
stead, 525

Sales of land by, for payment of debts, . . . 512

for maintenance and investment, 513

by foreign guardians, 513

provisions common to all sales by execu-

tors, administrators, and guardians, . . 513-515

For a suit, may be appointeil by courts for

minors and insane persona, . 533, 543, 050

in proceedings for partition of land, . . 700, 704

for persons not in being, 705

for absent heirs, 703

for proceedings for adoption of children, . 547

Of Indians, 133

GUIDE POSTS AND BOARDS.
to be erected and maintained by towns, .... 249

places of, to be reported annually by select-

men, 249

to be determined by towns, and recorded, . . . 249

form of, and inscription on, 249

penalty for injuring or defacing, 249

for wilful, &c., removal of, 803

on selectmen for not reporting places for, . 240

on towns for not determining places for, . . 249

in suits, &c., for not erecting, when towns es-

topped from denying necessity, &c.,

of, 249

GU]NrPO"WDEIl, GUKT-COTTOW, AND
OTHER EXPLOSIVE SUBSTAETCES.
regulations concerning keeping of, &c., may be

made by towns, &c., 460

search warrants may be issued to ascertain con-

cerning such articles kept contrary to

law, 461

penalty for keeping same contrary to law, . . . 461

Camphene, towns, &c., may regulate storage

and sale of, 461

penalties may be imposed for breach of such
regulations, 461

Gunpowder, to be put into strong and tight

casks or canisters, 265

casks, size of, and how to be marked, . . . 265

canisters, material and size of, and how to

be marked, 265

penalty for falsely marking casks, or chan-
ging contents, 265

wilful, &c., injury by, to houses, &c., how
punished, 804

GURWET HEAD.
in Plymouth county, Ughthouse on, ceded to

United States, 44

H.

HABEAS CORPUS.
writ not to be suspended, unless, &c., .... 5, 31

to be enjoyed in the most free and ample
manner, 31

every person imprisoned or restrained entitled

to, for relief, as of right and of course,
except, &c., 734

•who not entitled to, as of right, 734

application for, to be made in writing, by com-

84

HABEAS CORPUS — continued.

plaint, and signed by the party, or by
some one in his behalf, 734

what shall be set forth in such complaint, . 734

facts stated to be sworn to by party, or by a

credible witness, 734

to be issued on such complaint, and made re-

turnable forthwith at place designated

in the writ, 734, 735
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by whom the writ niny be issued, 734

shall be made returnable to supreme or superior

court, or a judge of said courts, . "34, 735

when Issued by court in session, shall be signed

by clerk, otherwise by magistrate is-

suing it, 735

may be served by any sheriff, or his deputy, of

any county, 735

if court to which it is returnable be adjourned,

shall be returned before either of the

judges thereof, 736

if returned before a single judge, when court is

in session, he may adjourn the case

into the court, 736

form of, when complaint is against a sheriff, or

other like officer, to be as heretofore

established, 734

in other cases, 735

how may designate the prisoner and the person

having custody of him, 735

when to have the sum payable for expense of

bringing party from place of impris-

onment certified thereon by court,

&c., that gTants it, 735

officer to whom, in such case, it is directed, not

bound to serve it, unless such sum be

paid or tendered, 735

within what time to be returned, 735

what shall be stated in the return of, Ac, by
person making it, 735

return, &c., to be signed by person making it,

and sworn to, unless he is a sworn
public officer acting officially, .... 735

person making return, &c., to bring in the pris-

oner, if in his custody or power, un-

less prevented by his sickness, &c., . 735

if prisoner be sick, &c., that fact to be stated in

the return, 735, 730

court or judge, on proof of that fact, may
go to the place of confinement, . . . . 736

or may make such order as the case re-

quires, 736

when returned, court or judge shall, without

delay, examine the cause of restraint, 736

examination may be adjourned from time to

time, 736

notice of, when to be given, before discharge, to

persons interested in process under
which prisoner is detained, 737

when to be given to the attorney-general,

&c., 737

prisoner may deny any facts stated in the re-

turn, and allege any material facts, . 730

evidence to be heard, and prisoner disposed

of, according to law and justice, .... 730

shall be discharged, if restraint, &c., be

illegal, 737

shall not be discharged by superior court

when committed on process from
supreme court, 730

shall be bailed, when legally detained for

bailable offence, or remanded, if suffi-

cient bail be not offered, 737

when remanded for such reason, court shall

order the sum in which he shall be held
to bail, 737

confined on sentence, may, after bringing

writ of error, be enlarged on giving

bail, if entitled thereto, 746
• if legally imprisoned, Ac, and not bailable,

to whom shall be remanded, 737

HABEAS COTiTUS— conti7Tited.

how kept, &c., pending the examination of
his case, 737

entitled to recover a forfeiture, if copy of
any process under which he is de-

tained be withheld six hours after de-

mand thereof and tender of fees there-

for, 738

if discharged, not to be restrained again for

same cause, except, &c.., 737

when may be again arrested for same cause, 737

persons refusing or neglecting to obey and exe-

cute, to be proceeded against as for a

contempt 738

sheriff, against whom attachment issues for con-

tempt, in such case, may be committed
to jail in another county, 738

who may serve process of attachment, in

such case, on sheriff or his deputy, . . 738

on refusal, &c., to serve, court, &c., may issue

new precept to bring up prisoner, . . 738

forfeiture to prisoner for refusing, &c., to receive

and serve writ, 738

for removing or concealing him, to elude

writ, 738

recovery of such penalty not to bar action for

false imprisonment or false return,

&c., 738, 739

judge of supreme and superior court not hereby
restricted from issuing habeas corpus
and admitting to bail, 737, 738

magistrates not hereby prevented from bringing
in prisoners for trial, or witnesses in

any suit, 738

In case of persons claimed to be held to
service and labor, 736

any party to proceeding may demand trial

. by jury, 736

person so claimed may be held to bail in not
over two thousand dollars, 730

form of issue and plea, 736

jury may return a general verdict, and exer-

cise the same discretion as in criminal

cases, 736

, verdict of " not guilty " to be final and con-

clusive, 736

jurors, how summoned, and penalty for non-
attendance, 736

when one jury disagrees, another may be

summoned, 736

if claimant appears, must state his claim in

writing, 736

neither claimant nor alleged fugitive to be
witness, 736, 737

admissions or confessions of alleged fugi-

tive not to be evidence, 736, 737

burden of proof on claimant, 730, 737

amount of evidence required, 736,737

ex parte depositions or affidavits not admis-

sible, 737

no presumption in favor of claimant from
proof that the alleged fugitive or his

ancestors had been held as slaves, &c., 737

In case of persons arrested as fugitives
from justice, 854

opportunity to apply for, to be given to per-

son arrested, 854

notice of application to be given to attorney-

general or prosecuting officer, .... 854

penalty on officer for extradition of such per-

son without permitting application for

habeas corpus, 854



INDEX. 999

HALF BLOOD.
to iuherit equally with those of whole blood, • 474

HALF-TIDE ROCKS.
aud buoy ou, ceded to United States, 44

HAT.F--WAY ROCK.
ceded to United States, 44

HARBOELNG.
felon, how punished, 826

or protecting- an enemy, by soldier in actual

service, 121

HARVARD COLLEGE.
powers, rigiits, aud privileges of, confirmed, . . 28

gifts, grants, &c., to be held according to intent

of donors, 28

overseers of, 28

alteration of government of, may be made by
general court, 28

professors, &c., to impress upon youth princi-

ples of piety, temperance, &c., . . . 216

HA^WKERS AND PEDLERS.
articles which may be sold by, without license, 281

sale of such articles by minors may be regulated

by cities and towns, 281

penalty for violation of such regulations, . 281, 282

sales of certain articles by, prohibited, 282

licenses of, how and by whom granted, 282

form and effect of, 282

fees for, to secretary of state, and town, or
city treasurer, 282

when to bear date, and term of, 282

to be recorded, 283

state and county, upon what terms grant-

ed, 282, 283

sums paid for, to belong to state, county,
&c., receiving the same, 283

not to protect party selling articles illegally, 283

void, if parties violate the law, 283

number of, aud name and residence of party,
to be placed on parcels, &c., 283

synopsis of law to be printed on, 283

to be exhibited to certain officers, on de-

mand, under penalty, 283

penalty for counterfeiting or forging, . . . 283

for selling after expiration or forfeiture of, 28;3

when licensed as auctioneers, not to sell except
in place for which lie is licensed, . . . 283

penalty on, lor acting without license, 283

HAY.
weighers of, to be appointed by selectmen,

&c., 101, 266

duties and fees of, 266

may be removed by selectmen, &c., .... 266

pressed, how to be branded, 266

to be forfeited, if sold without being branded, 266

bale or bundle, inspectors of, may be appointed, 266

duties and fees of, 266

to furnish with weights, &c., 266

how numbered and marked, 266

penalty for selling without inspection, . . . 266

inspection may be waived by agreement, . . 267

what exempt from attachment and levy on exe-

cution, 624, 688

HAY SCALES.
superintendents of, to be appointed, .... 161, 266

duties and fees of, &c., 266

penalty for setting up, without authority, . . . 266

to be sealed, «&c., annually, 285

HEALTH. ( .S'ce Board of Health.)

measures for preservation of, 188-194

punishment for adulterating food, medicines,

&c., and other offences against public

health, 794,822,823

HEIRS.
who shall be, of intestate property, .... 474, 485

entitled to lands conveyed by ancestor ou gam-
ing consideration, when conveyance is

adjudged void, 436

may administer on property deposited by public

admiuiistrator in state treasury, . . . . 487

when and how liable for debts of ancestor, . . . 507

actions against, for such debts, not barred by
provisions for actions against execu-

tors, &c., 492

not liable to pay more than amount received

from deceased's estate, 507, 5o8

liable to contribute among themselves in cer-

tain cases, 479, 508

having claim for further damages agiunst execu-

tor, &c., after judgment on bond, may
have scire facias and new execution

thereon, 507

powers and duties of heirs of creditor when
judgment debtor redeems land taken,

&c., on execution, 523

how may be made parties to real and mixed ac-

tions, and petitions for partition com-
menced by their ancestors, .... 619, 650

may commence and prosecute suits for redemp-

tion of mortgages, 715

may bring actions of waste for waste done in

time of ancestor, 70S

may have same right to apply to county com-
missioners in certain cases as their

ancestors had, 650

HEREDITARY OFFICES.
aljsurd and unnatural, 14, 15

HERRDSTG.
rijgulatious concerning the inspection and sale

of, 263,264

HERRING POND INDIANS.
appropriation, &c., for schools for, 213

HIGHWAYS.
word, how construed, 51

money may be granted by towns for laying out,

&c., 158

Laying Out and Discontinuance.

petitions for laying out, &c., to be made to

county commissioners, 232

not to be proceeded on, until parties recog-

nize for costs, in case, &c., 232

notice of, how given, 232

commissioners to view route of, 233

to hear parties, and adjudicate upon neces-

sity of laying out, 233

to proceed to lay out, &c., as soon as may
be after adjudication, 233

to give notice before laying out, 2:^3

may make changes of, between termini, . . 233

may lay out, &c., highways, within six

months, if no one objects, &c., .... 233

may discontinue highway, &c., at time of
view, 233

return of proceedings at next meeting to be

held to be discontinuance, 233

may order specific repairs upon existing

ways, upon petition for laying out
new highways, in certain cases, . . . 233

to give notice in such case, and apportion

expense as in laying out. &c., .... 233

may temporarily close highways during re-

pairs thereon, 233

may locate anew existing highways, on ap-

plication by town, &<;., 233
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HIGHWAYS— continued.

may assess expense of such locating anew,

&c., on town, county, or petitioners, . 233

to prescribe manner and time for making
liigliway when laid out or altered,

&c., 333

to transmit to clerks of towns in which
highway lies a description of location,

&c., 234

such description to be recorded by town
clerk within ten days, 234

to allow reasonable time to owner of land

for removing trees, &c., 234

if such trees are not removed within time

allowed, right to be deemed relin-

quished, 234

to estimate damages caused by laying out,

&c., 234

not to order such damages to be paid till

land is taken for construction of high-

way, 234

to allow indemnity to persons claiming

daniiiges in certain cases, tliough no
entry is made, 234

to estimate damages caused by specific re-

{)airs, &c., 234

to order damages to be paid iit first meeting
after repairs are made, 234

if repairs are not made, &c., may allow ac-

tual damage, 234

manner of estimating damages in case of laying

out, altering, &c., 234

if claimants have different interests, entire dam-
ages to be assessed and paid to trus-

tee named by parties, 234

damages, how disposed of in such case, . . 234

trustee to receive damages, &c., to be ap-

pointed by probate court, in certain

cases, 2:>4, 235

party aggrieved by laying out, &c., or by esti-

mate of damages, may have jury, . . 235

or a committee appointed under direction of
commissioners, 235

powers ofjury in such cases, 235

applications for jury to revise location, &c.,

when to be received and acted on by
commissioners, 235

to revise assessment of damages to be made
within one year, &c., 235

may be made jointly by several claimants,

&c., 235

of different parties pending at same time, to

be determined by same jury, 235

if one of several claimants having different

interests applies for jury, others may
become parties, &c., 238

no jury to be ordered, &c., until petitioners re-

cognize for costs, 235

petition for jury not to abate by death of par-

ties, 235

executors, &c., may prosecute in such case, . . 235

if executors neglect to prosecute, surviving pe-

titioners may proceed, 235

jury, warrant for, to be directed to sheriff,

&c., 235

how and whence summoned, 2o6

penalty on person summoned to serve on, for

neglect to attend, 236

if not full, talesmen may be returned, 236

to be sworn, 236

commissioners may appoint person to preside

at trial, 236

HIGHWAYS— continued.

if no person appointed, sheriff to preside, &c., . 236

duties of presiding officer, 236

commissioners to take notice of petition for, in

behalf of their county, &c., 236

and may appoint agent to act before, for coun-

ty, 236

notice of time and place of meeting of, to be

given by officer who summons, . . . 236

fees of officer for summoning, 236

such officer to certify fees of, together with his

own, 236

to view premises, hear evidence, &c., and sign

verdict, 236, 237

to determine title to lands only, as respects

damages of complainant, 237

may extend time for removing trees on land

taken for laying out, &c., 237

verdict of, to be enclosed in sealed wrapper,

with indorsement, &c., 237

verdict to be given within tliree months after

order for, 237

to be returned to superior court, &c., • . . 237

may be sot aside by court for good cause, . 237

if accepted and recorded, to be conclusive, . 237

ifjury do not agree, complainant entitled to new
jury until verdict, &c., 237

complainant may waive his right to jury, and

accept damages awarded by commis-

sioners, 237

if questions are determined by a committee, re-

port to be made within three months
after appointment, 237

proceedings in such case same as upon return of

verdict by jury, 237

if jury or committee do not alter decision of

commissioners, costs to be paid by
applicants, 237

questions of costs to be determined by court to

which verdict, &c., is returned, . . . 237

notice to parties interested, how given in such

case, 239

party having notice, and neglecting to appear, to

be barred fg^m application for dam-
ages, 239

jury to apportion damages in their verdict, . . 239

verdict in such case to be conclusive on persons

who have become parties or had no-

tice, 239

costs in Buch cases, how taxed, 239

not to be opened, or worked, or shut up until

meeting of commissioners alter ver-

dict, &c., is certified to tliem, .... 237

commissioners may then allow further time for

making, &c., 237, 238

when finally laid out, &c., or specific repairs or-

dered, expenses of proceedings, &c.,

to be paid by county 238

if not laid out, &c., expenses to be paid by peti-

tioners recognizing therefor, 238

expenses, how piiid and collected if petitioners

refuse or neglect to pay, 238

if not made by towns liable, commissioners to

cause tliem to be made, 238

expense of making such highways to be paid

from county treasury, and delinquent

towns notified, 238

how collected of delinquent towns, .... 238

incurred by town, may be paid by county

by order of commissioners, 238

commissioners to view such highway, and cer-

tify completion to county treasurer, . 238
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Town ways, money may be granted for laying

out, &c., 158

and private ways may be laid out by select-

men, 239

may be discontinued by town at a meet-

ing called for the purpose, 239

not to be laid out, &c., until notice to

owners of land, &c., 239

notice, how given, 239

damages for laying out, how determined
and paid, 239, 240

not to be paid until land is entered upon
for constructiou of way, 240

if land is not taken, &c., indemnity may
be allowed, Ac, 240

if there are different interests in land

taken for, damages how assessed, 234, 240

location of, to be accepted at legal town
meeting before laying out, 240

and filed in town clerk's office seven

days before such meeting, 240

may be laid out by county commission-
ers, in certain cases, 240

may be made and completed by commis-
sioners, if town neglects, 240

expense of making, may be paid from
county treasury in such case, and col-

lected of town with interest, &c., 240, 241

when laid out, &c., by commissioners,

town not to discontinue within two
years, 241

may be discontinued by county commis-
sioners if town refuses, 241

when so discontinued, town not to lay out

again within two years, 241

when application to lay out, is made to

commissioners, recognizance for costs

to be required, 241

commissioners to give notice before view-

ing, &c., 241

parties aggrieved by laying out, &c., may
have jury to ascertain damages, &c., . 241

order for jury, in such case, to be made by
commissioners, 241

powers ofjury, 241

costs in such cases, 241

owner of land taken for, to have time for

removal of trees, &c., 241

neglecting to remove within time allowed,

to be deemed to relinquish right, 241, 242

time for removing trees, &c., may be ex-

tended by jury, 242

commissioners or selectmen to transmit to

town clerk location, &c., for record, . 241

such location to be recorded by town clerk

within ten days, 241

legality of, when laid out and accepted, not
to be contested by town, 242

liability of railroads for damages at crossings, . 359

application for damages to private ways, occa-

sioned by railroad, when to be made,
&c., 353

"Ways in the county of Suffolk, board of

aldermen in Boston to have powers
of commissioners concerning, .... 242

county commissioners of Middlesex to have
like powers in Chelsea, North Chel-

sea, and Winthrop, 242

parties may have jury, in said towns, as in

other counties, 242

warrant for jury, to whom directed, .... 242

84* 126

HIGHWAYS— continued.

verdict to be returned to superior court, . . 242
applications for laying out, &c., in Boston,

how made, 242

parties aggrieved may have trial by jury in

superior court upon application, . . . 242

Ways in cities, what provisions apply to

laying out, &c., 242

Dedication cf ways.
ways dedicated to public use not chargeable

to city or town, unless laid out and
established according to law, .... 243

selectmen, &c., may close, or caution public

against entering on, such ways, if dan-

gerous, &c., 243

if not so closed, &c., city or town liable for

damages arising from delects in, . . . 243

abutters upon, to grade, 243

refusing to grade after notice, selectmen,

&c., may grade at their expense, .. . 243

expense of such grading to be assessed

on, and to constitute lion on real es-

tate, 243

selectmen, &c., may establish grade of such

ways, and deposit plan in office of

town clerk, &c., 243

persons making improvements on land abut-

ting on such ways to conform to

grade, 243

grading by abutters not to be construed as

a dedication to the public, 243

establishment of grade by selectmen, &c.,

not to be construed as acceptance of

the way, 243

not to be dug up or obstructed without con-
sent of selectmen, &c., 243

Ascertaining location, selectmen, &c., upon
representation of ten or more free-

holders, to ascertain correct location

of ways. Sec, and file certificate, &c., . 243

Erection of monuments, &g., county com-
missioners, selectmen, &c., to erect

permanent bounds of ways laid out

by them, 244

if commissioners, &c., neglect to erect such

bounds, on request of owner of land,

county or town to be liable to such

owner, 241

Ways over burying-grounds, not to be

laid out or constructed through bury-

ing-grounds, except by special author-

ity of law, or consent of town, .... 244

not to be laid out thro\igIi private burial-

ground without consent of proprie-

tors, 244

penalty for so laying out, &c., 822

Repairs of Ways and Bridges, and Damages
FOR Defects in.

Public ways and bridges to be kept in re-

pair at expense of town, 245

when several towns liable to keep bridge in re-

pair, county commissioners may pass

orders concerning the same, 245

towns to vote sums to be paid in labor, &c., for

repairs of, 245

towns may raise money for repairs, 245

such money to be assessed and collected like

other town taxes, 245

persons taxed may pay tax in labor, &c., .... 245

towns may empower surveyors of highways to

collect taxes, 24G
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HIGHV/AYS— continued.

dutieti unci powers of surveyors of highways,

245, 246, 247

towns may make contracts for repairs thereof, 246

watercourses in, to be regulated by selectmen,

&c., 246

surveyors may repair, with consent of selectmen

when towns neglect to raise money, . 246

damages occasioned by repairs of, to be deter-

mined by selectmen, &c., and paid by
town, 247

benefit caused by repairs, &c., to be set off, . . 247

aggrieved party may apply for jury, or by
agreement have committee ti) lix dam-
ages, 247

if life lost by defect in, county, &c., liable to fine

of one thousand dollars ; how and to

whose use such fine shall be recovered, 247

damages caused by defect existing in, for twenty-

four hours, to be recovered of town
corporation, &c., liable to repair, . . . 247

not to be recovered by party whose car-

riage and load exceed six tons, . . . 247

defendants in such cases may make tender

to plaintiffs, 247

to recover costs if plaintiff" does not re-

cover more than amount tendered, . . 247

penalty on towns for neglect to repair, .... 247

fines imposed in such cases to be appropriated

for repairs, 248

in suits for injuries, location not to be denied, if

defendant has made repairs within

six years, 24S

Private ways and bridges, meetings of pro-

prietors of, how cidled, 248

proprietors to choose clerk and surveyor,

who shall be sworn, 248

may determine manner of calliug future

meetings, 248

may determine what repairs are necessary,

and apportion money lor same, . . . 248

penalty on, for withholding proportion,

and to what use, &c., recovered, . . . 248

may contract for repairs, 24S

may raise money to fulfil such contracts, 248

may choose assessors, 248

assessors to assess proprietors and deliver

list and warrant to surveyor, 248

surveyor to have powers of surveyors of

highways, 248

penalty for refusal to serve as, and to what
use, &c., recovered, 248

may collect taxes, 248

penalty on, for neglect to pay over money
thus collected, 248

Regulations and By-Laws.

Guide posts, to be erected, maintained, &c., . 249

Sidewalks, when and how made, &c., . . 2411, 250

provisions concerning removal of snow, &c.,

from, 260

By-laws, respecting pasturing cattle, and fast

driving, 250

Boundaries and Encroachments.

when buildings, fences, &c., shall be deemed
boundaries of, 251

adjudged nuisances, taken down, &c., costs,

how paid, ... • 251

fences, &c., across, when and how may be re-

moved, 251

Shade trees may be planted in, 251, 252

HIGH"WAYS— continued.

penalty for injuring, 252
owner of beast damaging, liable, 252

may be set out at public expense, &c., . . . 252
associations for planting, how formed, &c., 378

HTREB.
of personal property selling without written

consent of owner, how punished, . . 803

HOLIDAYS, PUBLIC.
Christmas, Fast, and Thanksgiving days. Twen-

ty-second of February, and Fourth of
July, 41», 203, 617

general court not to sit on, for transaction of
ordinary business, 49

public offices to be closed, 49

courts not to be opened on, except, &c., . . 017, 618

notes, &c., maturing on, when payable, .... 293

HOLMES' HOLE.
laud on west chop of, ceded to United States, . . 44

HOMESTEADS.
of householder having a family, to value of

eight hundred dollars, exempted from
attachment, &c., 624

how such homestead, &c., acquired, .... 624, 525

rights of, under former laws, preserved, .... 525

but none shall exceed in value eiglit hundred
dollars, 525

mortgaged property subject to right of, but not
as against mortgagee, 525

but when owner of residue above homestead
and mortgage redeems mortgage, he
shall not set up the same against

owner of homestead, unless owner
offers to redeem such residue in case

of set-off" on execution, 625

not exempt from levy for taxes, ground rent,

&c., 525

not to defeat previous liens, 625

may be conveyed, and how, 525, 640

partition of property subject to, 625

may be set off" to owner in case of his insol-

vency, 525, 526

appraisers to be appointed in such case, .... 626

to be sworn, 526

duties of, 620

execution may be levied on property in which
homestead exists if value of whole
property exceeds eight hundred dol-

lars, 526

appraisers to be appointed and their duties, . . 526

to continue after death of householder for bene-

fit of widow and minor children, . . . 526

rights in, of widow and children, may be set off"

in same manner as dower, 526

how may be sold and money apportioned,&c., 626

confirmation of conveyances under certain re-

pealed laws, 526

how estate of, may be conveyed, in case of the

insanity or guardianship of parties, 639, 540

HOOPS AND STAVES.
cullers of, to be chosen in maritime towns, and

sworn, 267

quality and size of diff"orent kinds of, 207

fees for culling, and by whom paid, 267

penalty for fraud in culling, 267

hoops of dirt'erent lengths to be put in distinct

bundles, 267

bundles of less than thirty, or packed of

less than required dimensions, to be

forfeited, 267

and may be libelled, and sold for benefit of

town, 267
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HOPS.
not to be exported, if gTOwth of this state, with-

out inspection, &c., 267

need not be reinspected, if grown and inspected

in another state, 207, 268

quality of, and liow packed, 208

how inspected, sorted, and branded, 208

penalty for shiiting contents of bags without

obliterating marks 208

for altering or counterfeiting marks, .... 208

for intermixing after inspection, 208

for exporting, &c., umiuspected, 208

to be forfeited, if exported, &c., without inspec-

tion, 208

when shipped coastwise, for inspection within

tlie state, provisions not to apply, 208, 269

Inspector-general of, how appointed, and

term of office, 258

to be sworn, and may appoint deputies, 258, 267

to give bond, 267

may require bonds of, and be responsible for

deputies, 267

to make return annually to secretary of

amount inspected by himself, &c., . . 268

or deputy to examine, sort, &c., all hojjs in-

tended for exportation, 208

penalty on, for delay or fraud in inspecting, 268

may seize and libel hops, if shipped without

inspection, . . • » . . . . 268

HOIlSE-IlACI]SrG.
for money, &c., prohibited, 825

HORSE RAILROADS. {See Hailroads.)

provisions respecting, ,370

HORSES. iSee Beasts.)

what and where taxable, 76

going at large contrary to law, &c., to be im-

pounded, 185, 180

penalty for unlawfully taking and driving, . . 801

HOSPITAL.
may be established by to^v^l for reception of

persons having dangerous diseases, . 192

to be under direction of board of health or com-
mittee of town, 192, 193

not to be within one hundred rods of dwelling
house in adjoining town, without con-

sent, &c., 193

physicians, &c., of, to be under direction of
board of health, 193

penalty on, for violating regulations, ... 193

to be provided by board of health when danger-

ous disease breaks out, 193

On Rainsford Island, inspectors and other

officers, appointment of, 400

inspectors to establish rules and visit hospi-

tal, to make annual report, 400

to make certain inventories annually, ... 55

superintendent to give bond, 400

inmates of, may be transferred by alien com-
missioners, 397

foreign paupers arriving, sick, to remain at, 400

sick state paupers may be sent to, by towns,
by permission of alien commissioners, 400

expenditures at, how to bo approved, &c, . 400

superintendent may complain in bastardy

cases if woman refuses to complain, . 401

State lunatic, at Worcester, Taunton, and
Northampton, 406-411

(.See Liinatic Hospitals.)

HOUSE OF REPRESENTATIVES, {see

Representatives,) 34-39

HOUSE RENT.
debts for, to be deemed claims for necessaries, . 472

HOUSES.
when may be impressed &c., for reception of the

sick, 190

how cleansed, &c., by order of board of health, 189

(.S'ce liuildimjs.)

HOUSES OF CORRECTION".
to be provided iu every county, except Duke's

county, 144, 858

at expense of county, except in Suffolk, 144, 868

in Suffolk, by aldermen, at expense of city

of Boston, 144, 858

in Nantucket, by selectmen, 148

in other counties, by county commissioners, 858

shall have convenient yards and workshops, &c., 858

yards of, to be so fenced as to prevent communi-

cation and escajjc, 858

jails to be used for, and yards thereof fenced as

above, till others are provided, . . . . 858

materials and tools for labor of convicts in, to

be provided at expense of counties or

city, 858, 865

to be provided by commissioners, or in Bos-

ton by directors, 858,859,865

expense of such materials, &c., how to be

paid, 858,859

of keeping, &c., convicts in, how paid when
they and their kindred, &c., are not

able, &c., 804, 865, 866

to be for safe keeping, coi-recting, employing,

&c., of oll'enuers legally committed

thereto, 868

of those committed by the United States,

except under the fugitive slave law, . 858

may be used for confinement, &c., of convicts

punishable, wholly or in part, by im-

prisonment in county jail, .... 844, 845

proceedings of justices and courts, before com-
mitting vagabonds, &c., to, . . . 820, 821

rules and orders for restraint and government
of prisoners in, how established, 858, 859

master and overseers of, to be appointed and re-

moved by commissioners or city coun-
cil, 858,860

Overseers of.

to be two or three in number, 858

appointed annually by commissioners, except in

Suffolk, 858

how removed and vacancies filled, 858

pay not to exceed one hundred dollars per an-

num, 868

to be deternuned by commissioners, .... 858

in Suffolk, directors of public institutions to

be, 858,859

city council to fix compensation of, 858

general powers and duties of, 859

to see that rules are observed, 859

may contract for work to be done in the

house, 859

for letting to hire the prisoners in the day-

time, 869

may discharge certain prisoners supposed
to be reformed, 859

may discharge certain prisoners after six

months from the time of sentence, 859, 860

may bind out as apprentices such persons
during their sentence, 859

rights and duties ofmaster,apprentice,&c., 859

not affected by age of party bound, . . . 859

if contract of service, &c., is ended, pris-

oner to serve out rest of sentence, if

any, 869,860
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authority of overseers to receive children of

certiiin female convicts, SGI

to oversee sentences of solitary imprison-

ment and liard labor, 8GU

may punish refractory prisoners, 802

to consider jailer's record of prisoners' con-

duct when recommending to executive

clemency, 864

to audit accounts for support of convicts

twice in each year and oftener, .... 865

Inspectors of.

in Suffolk, judge of probate court and justices

of jioUce court to be, 866

in other counties, the county commissioners, . 8(56

returns to be made to, by master, 800

powers and duties of, 866, 807

to designate place of removal of prisoners,

to have access to books, accounts, prisoners, &c., 807

if pestilence breaks out in prison, . . 864

may converse with prisoners apart from officers, 867

to notify district-attorney of violation of any

law in relation to prisons, 867

to make annual returns to governor, 867

to transmit copies of information given district-

attorneys, 807

to state expenses incurred in providing moral
and religious instruction, 807

form of returns of, 868

Master of.

in Suffolk, to be appointed by city council, . . . 800

in other counties by the sheriff, 800

how and for what cause may be removed, . . . 860

to continue in office on death of sheriff, .... 801

until new sheriff is appointed, 801

or governor removes, or appoints new one, 861

when appointed by governor, to give bond with

surety, 861

to appoint subordinate officers, 860

exempted from military duty, 93

compensation of, how to be established, . . 800, 865

shall keep calendar of prisoners, 800

penalty for neglect, 800

what the calendar shall contain, 800

duties as to bodies of deceased prisoners, . . . 801

to give female prisoner custody of her child

under eighteen months, 861

duties as to classification and separation of pris-

oners, 802

penalty for violation of this duty, 803

to furnish convicts with work, and govern
them, 862,863

shall have inspection of convicts let out to hire,

and of their treatment, 859

shall make returns, t%vice a year, to inspectors,

of state, &c., of houses ; contents of
such returns, 866, 867

to exhibit books, papers, &c., to inspectors, . . 867

to keep record of conduct of convicts, 801

in case of pestilence, may remove prisoners to

designated place, 864

not to contract for support of insane paupers
without consent of commissioners,
under jienalty, 412

to supply fuel, clothing, and bedding to con-
victs, at county expense, 865

to obey commissioners or aldermen as to specif-

ic rations to be furnished to convicts, 865

penalty for disobedience, 863,865

duty of, when inspectors visit, 867

HOUSES OP COnR-ECTIQ-N -ronfimied.
duty of, as to rogues commita'd, &c., fQO

to receive and account for moneys advanced for

materials, tools, &c., for convicts, . . S05

to expend moneys so advanced, under direction

of commissioners, or mayor, 805

to keep account of earnings of convicts, and
of materials furnished thcni, &c., . . 865

to dispose of articles made by convicts, and
keep accounts of the proceeds, &c., . . 865

to pay into county treasury, as commissioners,

&c., direct, the amount of sales, pro-

ceeds of labor, &c., 805

duties of, as to keeping houses clean, ..... 861

no permanent vault to be used, 861

duties as to personal cleanliness, comfort, and
food of prisoners, 861, 862

to furnish Bibles or Testaments to convicts that

can read, &c., 863

to provide moral and religious instruction, . . . 803

to receive compensation for board of convicts,

and for services, 800, 805

not to furnish spirituous or mixed liquors to

those in confinement, 863

penalty for so doing, 803

to notify cities or towns when persons are com-
mitted whom they are liable to sup-

port, 806

not to pay rent for dwelling-houses provided lor

them by counties, 860

Convicts in.

how to be treated, when sentenced to solitary

imprisonment and hard labor, .... 802

when refractory, or refuse to labor, .... 8Ci2

when disorderly, or wilfully injure house
or furniture, &c., ^02, 803

not to have spirituous liquor, wine, strong beer,

or cider, unless by prescription of
physician, gaS

penalty on master and others for furnishing
such liquors, g63

male and female to be kept in separate rooms, . 862

minors to be separated from notorious offenders, 802
those committed on charge of crime to be sep-

arated from convicts, 862

those sentenced for different degrees of crime
to be kept separate, 802

not more than two to occupy same room except
for work, unless houses are crowded, 862

penalty on master for violating these provis-

ions, 863

may be visited by any clergyman they desire, . 863

how may be removed, if exposed to dangerous
sickness, or to fire, 864

how punishable for breaking prison and escap-

ing, in different cases, 864

liable to double damages, in action for trespass,

for injury to houses, furniture, &c., 862, 863

by whom vagabonds, &c., may be discharged on
reformation, 859

sentence of, on second conviction after being

thus discharged, 821

expenses of, may be recovered of convicts, . . 865

or of their kindred, 805, 866

with infectious diseases may be removed to hos-

pital, &c., by order of board of health, 191

return of removal to be made to court ordering

commitment, 191

such removal not an escape, 191

paupers discharged from, to be removed to state

almshouses in certain cases, , , . 401, 402
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if convict is too nick to be removed, liow pro-

vided for, 402

officers of, exempted from military duty, .... 93

HOUSES OF INDUSTRY.
powers, &c., of keepers and directors of, in re-

spect to certain persons committed to, 820

punishment for escape from, 864

HOUSES OF ILL-FAME.
to be deemed common nuisances, 454

penalty for keeping, 454, 818

use of premises as by tenant, to avoid lease, . . 454

penalty on landlord for letting house to be used

as, 454

lease of house so kept, void at option of

lessor, •. 818,819

remedy of lessor to recover possession, . . 819

HOUSES OF BELIGIOUS WORSHIP,
and furniture, &c., therein, exempted Irom taxa-

tion, 74

HOUSEHOLD FUBNITUKE, &c.
what exempted from taxation, 74

exempted from distress for taxes, 82

from attachment and execution, .... 624, 688

HOUSEHOLDERS. (See Boarding Houses.)

to g-ive notice, under penalty, to board of health,

&c., of dangerous diseases, 193

HUM SANDS.
buoy on, ceded to TTnited States, 44

HUMANE SOCIETY.
injury, removal, &c., unlawfully of property,

&c., of, how punished, 806

of life boats, &c., of, 806

HTTSBAND. {See Married Woman.)
pilots, commissioners of wrecks, &c. to

make complaint, 806

certain provisions respecting husband and
wife, , 539-542

in case of divorce, rights of, in property of wife,

&c., 535

may be examined on oath as to personal

property of wife, 535

alimony. &c., in estate of, 535, 536

property, &c., of married women not subject to

control of, or liable ibr his debts, 537, 538

not liable for contracts of wile made in relereuce

to her separate property, trade, &c., . 538

married after June 3d, 1858, not lialjle lor debts,

&c., of wife, contracted biilbre mar-
riage, 538

judgments against wife to be enforced against,

in certain cases, 542

when to hold wife's lands alter her decease as

tenant by curtesy, 471,475,539
does not become administrator, guardian, &c.,

in right of his wile, 504, 546

entitled to wife's personal property on her de-

cease, 485

to administer on wife's estate, 483

when not punishable as accessory after tlie fact

of felony committed by wife, .... 826

HYANNIS IN BARNSTABLE.
laud at, ceded to the United States, 45

HYPOTHECATION.
of ship or vessel, record not necessary to valid-

ity of, 767

I.

ICE.
intended for merchandise, punishment for wil-

ful, &c., injury to, 804

companies for cutting, selling, &c.,how formed,

&c., 341,343

IDIOTS.
having no known settlement, may be sent to

state almshouse, 401

fees allowed to officers in such cases, 401

IDLE AND DISOBDERLY PERSONS.
ronnnou, how punished, 820, 821

IDLE AND DISSOLUTE PERSONS.
going about begging, how to be arrested, se-

cured, and punished, 820, 821

ILLEGITIMATE CHILDREN, (see Bas-
tards, Cldhlrm,) . . . .404,474,534,549

ILL-FAME, HOUSES OP.
deemed common nuisances, how suppressed,

and penalty for keeping, . . 454,818,819
IMMIGRATION.

of certain persons, provisions respecting, ... 5

IMPEACHMENTS.
made by house of representatives, and tried by

senate, 20, 21

under federal constitution, 2

house of representatives has sole power, . 2

senate has sole power to try, 3

proceedings in trials of, 3, 7

how, when the president of the United
States is tried, 3

judgment and sentence, 3

IMPEACHMENTS— continued.
party convicted still liable to indictment, ... 3
president cannot pardon, &c., cases of, ... . 6

IMPLEMENTS.
what exempt from attachment and levy on ex-

ecution, 024, 688

of burglary, making, mending, or keeping, how
punished, 799

of gaming, provisions respecting keeping of, 435,436

IMPORTATION.
of certain persons, provisions respecting, ... 5

IMPOUNDING.
of cattle doing damage, or illegally at large, 185, 186

IMPRESSMENT.
of houses, nurses, &c., for sick, 191

IMPRISONMENT. (.S'ee Poor Debtor.)

no person subject to, but by the judgment of his

peers or tlie law of the land, 15

foi cible or secret, without authority, how pun-
islied, 794

relief from illegal, how obtained by habeas cor-

pus, 734-742

on mesne process and execution, how made and
relieved from, fi33, 641

of poor debtors for fraud, 038, 639
of persons committed on warrants of distress

in favor of the state, how relieved

from, 638
of insane persons, on mesne process or execu-

tion, how they may be removed or
discharged, 039, 640
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IMPROVEMENT.
of meadows, beaches, swamps, &c., how may

be made by proprietors, 700-753

IMPKOVEMEWTS ON REAL ESTATE,
when aud how allowed to tenants iu real ac-

tions, on recovery of judgment by
deuiimdants, 693

{See Real Actions.)

how and when to respondents in petitions and
suits ibr partitions, 703

made after lirst partition by probate court, how
compensated for when second parti-

tion is ordered, 706

bow recovered iu informations for intrusion

and writs of entry, by parties not

concluded by judgments therein, 718, 719

LN" WRITING.
the term to include printing, engraving, &c., . 52

INCEST.
how punished, 818

INCIDENTAL EXPENSES.
in appropriation bills, what to include, .... 140

INCOME.
from profession, trade, &c., how taxable, ... 74

from jjroperty subject to taxation, not to be

taxed, 74

INCOMPATIBILITY.
of offices, 30,33,49,149,742

INCORPORATION.
acts of, notice of petitions for, how to be pub-

lished, 47

to specil'y amount of capital stock, .... 48

to be deemed pulilic acts, 50

INDENTURE OF APPRENTICESHIP,
(see Apprentice,) 549, 550

INDIANS.
polls and estates of, exempted from taxation, . 75

guardians find treasurers of, tenure of office, . • 1.33

appropriations for support of schools for, . . . 213

prohibitions as to digging, &c., shell fish, not

to extend to, 433

lands held in trust for, how recovered against

persons unlawfully entering or in-

truding upon, or holding same, . . . 719

INDICTMENT.
persons not hold to answer to second when,

&c 790

for larceny, or destruction of wills, &c., what
need not state, 798

at trial of, certain disclosures not to be evi-

dence, 798

forms of, in certain cases of embezzlement, . . 800

need not specify particulars of embezzlement, 800

against receivers of property, knowing it to be

stolen, need not aver conviction of

thief, 801

how to allege intent to defraud, 809

in cases of malicious gathering up and retain-

ing of bank bills, 810

against mother for murder of infant bastard, . . 818

by grand jury necessary to hold one to answer

for alleged oflences, 790

except when process by information is ex-

pressly authorized by statute, .... 790

and in proceedings before justices' and po-

lice courts, and before courts martial, 790

for offences, except murder, to be found and tiled

within six years, 839

for capital crimes to be found in superior court, 839

to be transmitted to supreme court at next term

thereof for the county, and there en-

tered and tried, 839

INDICTMENT— continued.

iu Dukes county, to be transmitted to next
term of supreme judiciid court for

Barustable county, and there tried, . 839
notice of, to be forthwith given to chief justice

of supreme court, 839
process on, for arrest of defendant, if not in

custody, to issue forthwith, 839
copy of, to be immediately served on defendant,

if in custody, 839

person indicted for offence punishable with
death, or imprisonment for life in the

state larison, to have list of jurors de-

livered to him, and his witnesses sum-
moned at the expense of state, .... 839

copy of, and of indorsements on, to be given,

without fee, to every defendant in

custody or under recognizance, if

for an offence punishable in state

prison, 839

for felony, not to be disclosed by officers of
court, nor grand jurors, if defendant

be not in custody, nor under recogni-

zance, 838

for forgery, or other offence, where an intent to

defraud is required to constitute the

offence, indictment sufficient if it al-

lege generally an intent to defraud,

witliout naming any particular per-

son, &c., intended to be defrauded, . . 809

not vitiated by certain formal defects, 842

provisions as to pleas to, 840

for certain misdemeanors, may be stayed upon
rejiaration to party injured, &c., . . . 839

persons held in prison, to be tried at next term
after six months' time of imprison-

ment, 840

or be bailed on their own recognizance, . . 840

issues of fact in, how to be tried, 840

certain defects of form not to vitiate, 842

of railroad corporation, for loss of life, to be

prosecuted within one year, 303

on trial of, for forleitures, jurors not to be chal-

lenged on account of paying taxes iu

any county, city, or town, 683

For capital crimes, to be tried in supreme
court held by four justices, . . . 553,554

in counties where no law term is established,

special session to be held, 555

court, how convened in such cases, .... 555

special term to be held for trial of, if no
stated term is held within six months, 655

notices of such term, how given, and what
may be done at the same, 555

if found in Dukes county, to be tried in

Barnstable, 555

special session therefor, how notified, . . . 555

forms of, for murder, not changed, 791

INDIGO.
not to he sold by pedlers 282

INDORSERS.
On promissory notes, may be sued with

maker, 654

form of declaration against, 664

of notes on demand, not to be charged, unless

demand is made on promisor within

sixty days, 203

liability of, 293

Of civil process, required on original writs,

writs of audita querela, scire facias in

certain cases, petitions for certiorari,

aud bills in equity, before entry, if no
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oue of pliiiutilTs is an inhabitant of

this stiite, 622

of petitions for partition, C99

liabihty of, in sucli case, 057

may be required after entry of action or writ, if

phiintiff removes from state, . . . 057, 059

if insufficient, or he removes from state, new
indorser may be required, 657

if not procured according to order of court, suit

to be dismissed, with costs, 057

may be stricken off by permission of court, and
a new one substituted, 057

liability of, in all cases, for costs from com-
mencement of suit, 657

IBTDUSTRIAIi SCHOOL FOR GIKLS.
government of, to be vested in seven trustees, . 413

Trustees, how appointed, and tenure of office, 413

to receive no compensation, except for ex-

penses incurred, 413

general powers and duties of, 413

to appoint superintendent and other officers, 413

to determine salaries of officers, subject to

approval of governor and council, . . 413

may expend money given for the erection of

buildings, &c., 417

may make, &c., by-laws, 413, 414

may discharge and bind out inmates, .... 415

may cancel indenture of apprenticeship, 415, 416

to be guardians of girls bound out, 416

duties of, as to instruction of girls, selec-

tion of masters, &c., 410

one or more to visit school at least once in

two weeks, &c., 417

to make quarterly examin.ations, 417

abstract of quarterly reports, &c., to be

laid before governor and council an-

nually, 417

to make certain inventories annually, ... 55

Treasurer of, to be appointed by governor
and council, 414

to give bond, 414

to receive, &c., legacies, donations, &c., . . 414

to submit detailed account, annually, to gov-

ernor and council, 417

Superintendent of, how appointed, 413

duties of, 416, 417

to give bond, 416

to have charge of property within precincts

of school, 416

to keep accounts of receipts and expendi-

tures, and account to treasurer, . . . 416

books, &c., of, to be open at all times to in-

spection of trustees, 416, 417

to keep register of girls, &c., 417

to make all contracts on account of the insti-

tution in writing, &c., 417

may sue and be sued on such contracts, . , . 417

suit by, or against, not to abate by reason of

vacancy in office, 417

annual report of, to be laid before governor
and council, 417

Commitments to, by whom and how made,
&c., 414

girls between seven and sixteen years of age,

for what causes, may be committed to, 414

summons to be issued to parents, &c., of,

and how served, 414, 415

second commitment may be made without
summons to parents, &c., 415

examination, trial, &c., 414

form of warrant of commitment 414

INDUSTRIAL SCHOOL, &c.— cor)fhmrfl.

variance i'rom sucli form, when not niaTcri:d, 414

courts may transi'cr girls held for criminal

offences, to judges, &c., authorized to

commit, ^ . . . 415

fees allowed to judges and officers, 415

girls ordered to be committed to, may appeal, 415

to be kept in school until bound out, &c., . 415

may be discharged or bound out by trus-

tees, 415

indenture of apprenticeship of, not to be as-

signed, 415

except in case ofdeath of master, with con-

sent of girl, approved by trustees, . . 416

but may be cancelled by trustees, in certain

cases, 415, 410

may be discharged from apprenticeship by
judges, &c., on complaint of trustees,

for cruelty, &c., of master, 410

trustees to be guardians of, when bound
out, 416

provisions for instruction of, &c., 410

register of, how to be kept, 417

IlSrFORMATIOlsr OF INTRUSION".
how prosecuted by attorney-generul or dis-

trict-attorney against parties unlaw- .

fully entering or intruding upon,

or holding lands of, the common-
wealth, 717, 718

to be filed in supreme court in any county, . . 717

shall describe the lands and set forth title of

commonwealth, 717, 718

summons, how issued, served, and where return-

able, 717,718

when title of state is founded on forfeiture for

breach of condition in conveyance by
state or by tlie colony of Massachu-

setts Bay, suit therefor not to be com-
menced unless by order of legislature, 718

in other cases, attorney-general or district-at-

tocney may commence suit, when he

has reason to believe title of the state

can be established, 718

public notice to be given in case of supposed
escheat, and of persons interested

whose names are unknown, 718

any person claiming an interest, although not

named as a party, nor served with

process, may appear and answer in

suit, 718

costs, how allowed, 718

if commonwealth prevails, defendant to be al-

lowed for improvements, and to be

charged with rents and profits, as in

writs of entry, 718

commonwealth to be deemed seised upon judg-

ment rendered without writ of pos-

session, 718

judgment conclusive against defendants who
appear and those who were sum-
moned in this state, 718

persons not concluded by the judgment may
bring writ of entry to recover the

land of commonwealth, 718

if commonwealth is seised, action to be brought
against tenant, or occupant, and addi-

tional service made on attorney-gen-

eral, or district-attorney, .... 718, 719

if commonwealth has granted tlie estate, action

to be brought against tenant of free-

hold, 719

if demandant is entitled to the premises, he
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may have judgment and execution in

common form, 718

if he recovers judgment, he shall be entitled to

rents and profits, and chargeable vrith

improvements, 719

costs, how avi^arded and paid, 719

For Indian lands, when any person unlaw-

fully enters into, intrudes upon, or

holds lands, the title to which is in

the state, trustees, guardians, treas-

urers, or agents for Indians, how pro-

ceeded against, 719

information to be filed in superior court in

county where lands lie, by attorney-

general or district-attorney, 719

to be filed by district-attorney, when he has

reason to believe land can be recovered, 719

proceedings to be as in cases of information

above mentioned, but if judgment is

for commonwealth, execution may
issue, 719

title upon such judgment, when trustees,

guardians, treasurers, or agents are in-

terested, to vest in them, and in other

cases, in the state, in trust, 719

in nature of quo warranto, by whom, and

where, may be filed proceedings there-

on, 744

persons held to answer under, 790

INHABITANTS.
who deemed to be, 19, 51

census of, when and how to be taken, 38, 39, 167, 108

INHERITANCE, &c.

by right of representation, how construed, . . 475

INJUNCTION.
to stay waste, may be issued by supreme court,

or a single judge, in term time or va-

cation, after commencement of suit

concerning waste, 710

may in like manner be issued by any court in

which proceedings are pending, when
person whose estate is attached, or

against whom a real action is brought

on a mortgage, or for recovery of

land, commits or threatens waste, . . 710

court may require applicant to give bond, . . . 710

if disregarded, court may commit defendant, or

may issue other processes, 710

may be dissolved by judge in term time or vaca-

tion, 710

may be issued by supreme or superior court, to

prevent or stay waste, wlien action

concerning a nuisance is pending, . . 711

how issued and dissolved in such cases, .... 711

supreme judicial court may issue, after granting

writ of audita querela, 743

or pending an application for a certiorari, . . . 743

after leave to file an information in the nature

of a quo warranto, 744

INNHOLDERS AND COMMON VICT-
UALLERS,
may be licensed by county commissioners, upon

certificate ofapproval by selectmen, 455, 456

penalty for acting as, without license, 455

license to specify street, &c., where employment
may be exercised, 455

not to protect, if employment is exercised

elsewhere, 455

when to expire, 456

list of, licensed preceding year, to be sent to

selectmen by clerk of commissioners, 456

INNHOLDERS, &0.— contlnved.

applications for licenses, how to be made, &c., . 450

to entertain travellers, &c., under penalty of rev-

ocation of license, &c., 456

not to entertain other than travellers on Lord's
day, &c., under penalty, 434

not to allow implements of gaming to bo used
on premises, under penalties, .... 436

how liable for loss of property of guests, . . . 450

liable only for reasonable care, in case of loss by
fire, &c., 450

may show negligence of guests, or their non-
compliance with reasonable regula-

tions brought to their notice, .... 450

to put up signs, with name and employment
thereon, under penalty, 457

further penalties to be imposed in case of sub-

sequent convictions, &c., of certain of-

fences, ; ^57

not to give credit to students, under penalties, . 457

INQUEST ON DEAD BODIES.
to be taken by coroners, on view of, where death

is supposed to have been caused by
violence, 848

and in all cases of death from railroad ac-

cident, 848

railroad corporation to notify coroner, . . . 362

coroner, on notice of such death, to issue war-
rant for summoning six jurors, if

authorized in writing, 848

form of warrant directed to constable, 848

warrant to be served and returned by constable,

under penalty, 848

jurors to attend, when summoned, under
penalty, 818

penalties on constable and jurors, to be recov-

ered by coroner, to use of county, . . 848

if six jurors do not appear, talesmen to be re-

turned, 848

no person shall serve on such jury oftener than
once in twelve montlis, 848

coroner may issue subpoenas for witnesses, . . 849

to administer oath to jurors and witnesses ;

form of oath, 848, 849

testimony of witnesses to be reduced to writing,

and subscribed by them, 849

inquisition to be secret, if coroner and majority
of jury order, 849

compensation of clerk, surgeon, chemist, <Src., 849, 850

jurors to make inspection of dead body, .... 849

after hearing evidence, &c., to make and de-

liver to coroner their inquisition, . . 849

form of jurors' inquisition 849

if jurors find that murder, &c., has been com-
mitted, witnesses shall be bound over
to next court, &c., 849

coroner may commit witnesses who refuse to

recognize, 849

to return to court the inquisition, and other

papers, 849

may issue process to bring persons charged
by the jury before a magistrate for

examination, 849

to cause bodies to be buried, whether an in-

quest be taken or not ; at whose ex-

pense, 850

expense of, and of burial, by whom paid, in dif-

ferent cases, 850

of bringing to land dead bodies found in the
water, 850

of bringing the dead body of a stranger, . . 850

how audited and paid 850
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justice of peace to act as coroner when there is

no coroner in a town, &c., 850

INSANE PEKSON.
words, what to include, 51

by whom and how committed to state lunatic

hospitals, 407-i09

persons applying for commitment of, to give

notice to selectmen, &c., 407

to file statement ; contents thereof, .... 408

may have jury of six to determine whether they

are furiously mad, 408

jury, how selected, empanelled, &c., 408

deficiency in number of, how supplied, . . . 408

verdict of, to be final, 408

fees of, 408

judge to preside at trial, 408

expense of trial, how allowed and paid, .... 408

fees ofjudges for committing and discharging, . 408

of officers, for committing, &c., to be same
as for commitment to prison, .... 408

court may make further allowance, .... 408

having no known settlement, may be sent to

state lunatic hospital, 409

expenses of support in hospital, by whom
paid, and how recovered, 409

fees of magistrates, &c., in such cases, . . . 4u9

presence of, may be required or dispensed with

by judge, at hearing, 409

when town pauper, at what rates to be ad-

mitted to state hospitals, . ...'... 409

expenses of support in hospital, and of re-

moval, by whom paid, and how
recovered, 409

how discharged and removed from hospital, . . 410

may be removed from hospitals to jails, &c., . . 410

removed from state hospitals to jails, &e., to be

under charge of county commission-

ers, 410

where to be confined, 411

remedies of counties, &c., for support of, when
so removed, 410

rates of pay allowed by commonwealth, in such

cases, for lunatic having no known
settlement, . . . . « 410

confined in jails, &c., may be removed to state

hospital by order of governor, .... 412

by order of trustees of state hospital, how
discharged or removed, 412

incurable, when may be removed from hospital, 410

question whether incurable, may be tried by
jury of six, 410

may be recommitted, if not comfortably

supported or is dangerous, 411

not to be discharged from hospital without suit^

able clothing, 411

(^See Lunatic Hospitals.)

County receptacles for, to be provided by
county commissioners, 411

special provisions concerning, for Essex
county, 411

persons removed from state hospitals to

jails, to be confined in, 411

Insane person not furiously mad, having set-
*

tlement within state, may be commit-
ted to, 411

how and by whom committed, in such
case, 411, 412

presence of lunatic may be required or dis-

pensed with, at hearing, 412

party entitled to a jury, 412

who liable for support of such persons in, . 412

85 127

INSANE VERBO'N— contimied.

how may be discharged or removed from, . 412

keeper of, not to contract for support of

insane paupers without consent of

commissioners, 412

penalty for violation of this provision, . . 412

fees of magistrates, &c., in cases of commit-

ment or discharge from, 412

In prison, charged with crime, duty of grand
jury concerning, 838

acquitted or not indicted by reason of insan-

ity, to be removed to hospital, 838, 841, 842

when and how to be removed from state

prison, 878

from other prisons, 878

on mesne process, &c., how discharged, 039, 640

under sentence of death, warrant for execu-

tion may be delayed or respited, . . . 847

Guardian of, how appointed, 543, 544

powers and duties of, 544.

may prosecute and defend suits against,

commenced before insanity, 650

how previous contracts in writing for con-

veyance of real estate may be enforced

by or against guardian, 575

INSOLVENCY, COURTS OP.

Courts, Jurisdiction, Officers, &c.

courts established in each county to be courts

of record, 581

have jurisdiction of uisolvency in their re-

spective counties, 581

of cases of partnership in county where
either partner resides, 597

ofcases transferred from commissioners and

masters in chancery, 601

to be held at shire towns at times appointed by
judge, and at other convenient places, 581

and meetings may be adjourned, and all things

done at adjournment to have like

effect as if done at original meeting, . 581

may be adjourned by register in certain cases, 582

rules of, how made, 582

order in, how kept, 581

officers of, how appointed and paid, .... 581, 582

proceedings of, to be matters of record, num-
bered and filed, 581

copies of records and prior proceedings filed

with register to be prima facie evidence, 581

docket to be open to public inspection, . . . 581, 582

warrants, processes, and orders of, to be under
seal, how served and returnable, . . . 582

parties having business in, may designate news-
papers in which to have their notices

published, 582

counties to furnish court rooms and fire-proof

rooms for records, . .
_ 582

expenses of, to be paid out of state treasury, . . 582

Judges and registers of probate and insol-

vency to be judges and registers of, . . 581

Judge to receive applications and issue war-
rants, 582, 583, 590, 598

to approve election of assignee ; may add
others, or order new election, .... 586

may require bonds of assignees, 586

to assign debtor's property, 586

may order attachments to survive, . . . 686, 587

may approve bonds, and do other acts out

of court 581

keep order in court and punish for con-

tempt, 581

administer oaths, issue commissions, take
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testimouy, compel attendance of wit-

nesses, and appoint necessary officers, 581

may make orders concerning time, place, and

manner of sale of debtor's estate, . . 587

may order money in hands of assignee to be

deposited or invested, 587

may order messenger to sell perishable proi>

erty, 583

perishable property, to which the title is in

dispute, to be sold, 588

may remove assignees, and permit them to

resign, 588

may commit assignees for disobeyingorders, 589

may, by warrant, require jailer to bring

debtor, if in prison, into court for ex-

amination, 589

may examine, or appoint some one to ex-

amine, debtor out of court, 589

may commit debtor, if he refuses to obey

order of court, 590

may order meetings to be called, 583, 590, 591, 595

may order meetings, omitted to be called

within the time prescribed by law, to

be subsequently called with like eflfect, 590

may order register to notify meetings in cer-

tain cases when assignee neglects, . . 590

shall appoint second and third meetings, . 590

may cite and examine persons suspected of

concealing, embezzling, or conveying

away property, 597

to make returns to secretary of common-
wealth, 600

(5ee Judges of Probate, and Insolvency.)

Hegister, to keep docket, make computations

of dividends, furnish certain copies to

assignees, and administer oaths, . . . 581

may adjourn court or meeting when judge is

absent, or there is no judge, 582

may certify copies of records of cases in

court, and of prior proceedings filed

in his office, 581

fees of, for copies, 582

to make and certify list of claims proved, . 585

shall receive the deposit by debtor, and all

fees of court, and account with state

treasurer quarterly, 600

not to be assignee in his county, 602

(See Registers of Probate and Insolvency.')

Supreme judicial court to have general

superintendence of, 582

may hear and determine cases from, as a

court of equity, in term time or vaca-

tion, 582

may make rules for, at law term, 582

Insolvency Proceedings.

A.CCOvmts to be rendered by assignee when
certain amounts are collected, or on

order ofjudge, 588

at third meeting, . . . * . . , 594

again within eighteen months, 595

Adjournment of courts and meeting, . . 581, 582

Allowance to debtor, for attendance, sup-

port of, and percentage on estate, in

certain cases, 594

in case of partners and partnerships, . . . . 50

of all surplus, if any, after debts are paid, . 594

if not paid to debtor while living, may be

paid to his representatives, 594

Appeal, liow taken to superior court, notified,

entered, and proceeded in by creditor

INSOLVENCY— "OM^rnjferf.

or assignee, in case of allowance or

disallowance of claim, 585

how, in case of allowance and disallowance

of discharge, . . .• 592

may be waived, 592

Application by debtor, 582, 598

by creditors, 596

Assignee, to be chosen at first meeting;

choice how made, 585

choice of, subject to approval of judge, who
may appoint additional assignees, or

order new election, 586

if not chosen by creditors, judge may ap-

point, 586

how chosen or appointed in case of vacancy, 588

in case of partnerships, to be chosen by
joint creditors, 597

person having received preference not to

be, nor to vote for, assignee, 589

bond may be required of, shall be filed

;

how sued, 586

failing to give bond, to be removed, .... 586

may be removed by creditors with consent

of judge, 5S8.

by judge in certain cases, 588

may resign, 588

effect of death, resignation, or removal of, 589

to execute necessary papers to co-assignee

or successor, upon resigning or being

removed, 589

refusing to execute papers, or disobeying

order ofjudge, may be committed, . . 589

to give notice of appointment, and have as-

signment recorded, 586

of meetings and dividends to creditors, 587, 588

to demand and receive from messenger and

other persons all debtor's estate, . - . 587

may cause persons suspected of concealing

property to be cited to answer ques-

tions, 597

may commence and prosecute suits, which
shall not abate by death or removal

of, and new assignee may prosecute

same, 587

may recover property or value thereon, in

case of f.audulent preferences, . . 593, 594

avoid payments and sales made by debtor

in contemplation of insolvency, . . . 694

authority to sue proved conclusively by as-

signment, 587

. powers and duties of, respecting attach-

ments ordered to survive, .... 586, 587

not to allow to creditors certain set-off,

obtained within six months, 587

may, with consent of judge, settle claims by
compromise or arbitration, 588

sell perishable property, the title to which

is in dispute, and hold proceeds to

await determination of title, 588

sell real and personal estate in his discre-

tion, or according to any order of the

court, . . . ; 587

how may sell franchises of corporations

authorized to take toll, 598, 599

may, with consent of judge, sell outstand-

ing claims, 595

claims sold by, may be sued in name of

purchaser, who alone shall be respon-

sible for costs, 595

to keep regular accounts, to which creditors

shall have free access, 5S7
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to keep separate accounts of joint and sepa^

rate estates of partners, 597

money collected by, to be kept separate, or

deposited in bank, and judge may or-

der deposit or investment thereof, . . 5S7

may appeal to superior court from allow-

ance of claims, and proceedings there-

' on, 585

from debtor?8 discharge and proceedings

thereon, 592

to render accounts when certain, amounts

are collected, or on order of judge, . . 588

at third meeting, 594

again within eighteen months, 595

compensation of, 588

Assignment of all debtor's estate to be made
by judge to assignee, . ...'..;.. 586

ofthe estates and Iranchises of corporations, 598

to be recorded in registry of deeds, .... 586

effect of, and what property passes by, . . . 586

conclusive evidence of assignee's authority

to sue, 587

Attachments dissolved by assignment, . . . 580

how ordered to survive, and prosecuted by

assignee for benefit of all creditors, 5s(), 587

attachments, dissolved by, and how or-

dered to survive, and proceedings

thereon, 580,587

when sufficient cause for instituting pro-

ceedings against a debtor, 590

when against corporations, 599

Commissioners of insolvency, and masters

in chancery, to finish cases com-

menced before them, 001

fees therefor, 001

cases before them may be transferred to

courts of insolvency, in certain cases, 601

when closed, records and papers to be de-

posited in oflSce bf register of court of

insolvency, 001

Concealment of property by any person, he

may be cited and examined under oath, 597

by debtor, punishment therefor, .... 590, 597

Corporations, proceedings by, except rail-

roads and banks, 598

against, for not dissolving attachments, and
other causes, 599

warrant to contain order requiring messen-

ger to state further that corporation

is forbilden to make contracts, . . . 598

claims may be proved at any time before

making final dividend, 598

officers of, to furnish schedule,'and do other

acts, in like manner as debtor, .... 598

sale of franchises of such as are authorized

to take tolls and proceedings there-

after, 598, 599

damages against, for land and materials

taken, &c., preferred claims, 599

discharges not to be granted to officers or

members, 599

mortgages by, not invalidated by insol-

vency proceedings, 599, 600

foreclosed, pending proceedings by or

against, and before choice of assignee,

may be redeemed by assignee within

sixty days, 599

proceedings to be generally like those in

case of insolvent debtors, . . . j . . 598

Costs ancj fees of court, amount of, and how
paid jmd accouuted lor, GOO
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of messenger, how returned and paid, . . . 600

of suits, when and how preferred in distri-

bution of estates, 600

costs against parties may be allowed by
court, and execution issued, 000

in cases still pending before commissioners

and masters in chancery, 601

Creditors, how may prove their claims, 583, 584, 585

how and when proof may be by agent, . 584, 585

how, when they have security, 584

may take oath before justices of the peace, . 5fc5

may appeal if claims are disallowed in

whole or in pait. 585

may act by attorney, 585

may have original papers used in proof of

claims by leaving copy, 585

may deliver up security, or on leave sell

same, and prove the balance, 584

fraudulent preferences received by, void,

and property or value may be recov-

ered by assignee, 593, 594

may set off claims, if not procured within

six months, 584, 587

may assent to discharge, although allow-

ance of their claims is appealed from, . 592

Debts and claims may be proved at any meet-

iug, 583

what claims may be proved, 583, 584

how proved when creditor has security, . . 584

mutual debts to be set off, and balance

only proved or paid, 584

except certain claims procured by credi-

tors within six niontlis, 587

oath to be taken on proof of claim, form of, 584

may be taken before justice, 585

by agent in certain cases, 584

other proof of, may be required, and debtor

and creditor examined, 585

not to be allowed unless statements on oath

are true, 584

when creditor has received preference

thereon, 585

proof of, may be postponed until after choice

of assignee, 585

creditors may act by attorney in relation to, 5s5

original papers used in proof of, may be

withdrawn and copy filed, 585

when proved, list to be made and certified, . 585

what entitled to priority in distribution of

estate, 594, 595, 599

what are, and what not, affected by dis-

charge, 591, 592

proved after dividend is made, not to dis-

turb same, 505

appeal to superior court from allowance of
claim may be taken by assignee, or
from disallowance, by creditor. . . . 585

how claimed, notice of given, and entered,

and proceedings thereon, 585

may be waived,
^ . . . . 585

Debtor, application by, for benefit of insolvent
laws, how may be made, 582

to deposit forty dollars on making applica-

tion ; disposition of the money, ... 600

if assets are not sufficient to pay the fees,

debtor to pay them, 600

court may issue execution therefor, paya-

ble to register, 600

to furnish schedule of creditors to messen-
ger within three days, 583

to file schedule of property at first meeting,
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or within such further time as judge
may allow, 583

may amend schedule at second meeting, . . 590

to deliver property to messenger, .... 583

to do all acts and execute all papers neces-

sary to confirm assignment, and to

obey order of court, 590

if he refuses, he may be committed, . . . 590

may be examined respecting claims offered

for proof, 589

liable to punishment if he spends, conceals,

or disposes of property after com-

mencement of proceedings, . . . 596, 597

examination of, respecting his estate, when
and how to 'be had, 589

when confined in jail, 589

when sick and unable to attend, 589

if out of state when required to do any act,

may do or perform same at another

time with like effect, 590

to take an oath before judge at second meet-

ing ; form of oath, 590

when may be allowed to take oath subse-

quently, 592

if he dies after issuing warrant, proceedings

not to be abated, 583

allowance to, for attendance, support, and
percentage, 594

in case of partnership, 697

if not paid in his lifetime, to be paid after-

wards to his representatives, .... 594

to have all surplus after debts are paid, . . 594

if by accident he fails to take oath or to file

assent to discharge witliin time al-

lowed, he may do so witliin a year, . 592

may appeal to sup2rior court if his discharge

is refused, and proceedings thereon, . 592

if in prison at the time discharge is granted,

how released therefrom, 591

certain sales by, in contemplation of insol-

vency, void, 594

proceedings against, by creditors, and for

what causes may be had, 590

Discharge, when and how granted, . . . . 591,592

not to bo granted unless estate pays fifty per

cent., or assent of a majority of cred-

itors in number and value is filed with-

in six months, 69?

nor in case of second insolvncy, unless

assent of three fourths in number and

value of creditors is filed, 592

not to be granted to a debtor a third time in-

solvent, 592

how granted, in case of partnerships, . . . 697

when refused solely because debtor, by acci-

dent, did not seasonably take oath or

obtain and file assent of creditors, may
be granted within one year, upon no-

tice to,and with assent of, three fourths

in number and value of creditors, . . 692

not to' be granted to officers and members of

insolvent corporations, 599

creditors may assent to, although an appeal

has been taken from the allowance of

their claim, 592

what conveyances, payments, acts, and neg-

lects of debtor will prevent and avoid

discharge, 593,594

appeal to superior court from allowance or

disallowance of, may be taken by as-

signee or debtor 592

UTSOLVETTCY— continued.

how taken, notice of given, entered, and
proceeded with, 592

may be waived, 592

form and effect of, in relation to debts, . . 691

upon debtor's subsequently acquired prop-
erty, 591

upon debtor's arrest and imprisonment,
and liability thereto, 591

does not affect debts contracted for necessa-

ries unless proved, 592

nor release partner, joint contractor, or other

person liable for same debt, 692

when set up in defence of actions, provisions

respecting costs, 780

Dividends to be declared at third meeting, . . 694

order of priority therein, 594, 595

in ordering dividends, part of funds may in

certain cases be reserved for claims

Avhich may afterwards be proved, . . 595

second, to be made within eighteen months, 595

further, may be made in certain cases, . . . 696

not to be disturbed by subsequent proof of
additional claims, 595

how declared in case of partnerships, . . . 597

to be computed by register, 681

notice of, to be given to creditors, . . . 587, 588

may be attached by trustee process, .... 723

Examination of debtor touching his estate,

how had, 589

hoW; when debtor is in jail, 589

sick and unable to attend, 689

out of state, 589, 690

of persons suspected of having fraudulently

received, concealed, embezzled, or con-

veyed away property, „ 597

Fees and costs of court, coo

of messenger, 000

how preferred on distribution of estate, . . GOO

in cases still pending before commissioners,

and masters in chancery, GOl

Fraudulent preferences and sales, per-

sons receiving, not to vote for, nor be

elected, assignee, 588,589

not to prove claim on which preference is

taken, 586

what are such, when void, and when the

property and value of, may be recov-

ered back by assignee, 593, 594

payment of debts contracted for necessaries

to extent of twenty-five dollars, not

to be considered such, 594

when will prevent and avoid discharge, . . 593

certain payments and sales by debtor to be

so treated, and may be avoided by as-

signee, 595

Homestead of debtor, how set off, .... 625, 526

Involuntary proceedings, 590

for what causes creditors may apply for in-

solvency proceedings against debtor, 596

petitioner to deposit forty dollars, and dis-

position thereof, 600

warrant, how to issue in such cases, .... 596

proceedings may be stayed when debtor

has, by accident, failed to dissolve

attachment, 596

Meetings, how notified by assignee, . 687, 588, 595

by register, when liable to be defeated by as-

signee's not notifying, 590

may be adjourned by judge, 581

register, when judge is absent, or there

is no judge, 582
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INSOLVEKTCY— continued.

First meeting-, how called and notified, . . 583

may be adjourned if notice has not been

given, and further notice ordered, . . 583

warrant to be returned at, and schedules

filed, 583

Second, how apijoiuted, and when to be ;

held, 500

debtor to take oath, and may amend sched-

ules at, 590

how called and held, when not held within

time required, 500

Third, how and when to be called and held,

590, 591

discharge may be granted at, 591

how called and held when not held within

time required, 590

accounts to be settled and dividend declared,

594, 595

subsequent meetings may be had for pur-

pose of making dividends, 595

Messenger, warrant to be directed to the

sherifi" or one of his deputies as mes-

senger, 582, 583

to give notice of first meeting according to -

orders in warrant, 582, 583

to demand and receive debtor's property, . 583

to be furnished by debtor with a schedule of

creditors within three days, 583

may, by order ofjudge, sell perishable prop-

erty, 583

to return warrant and schedule of creditors

at first meeting, 583

fees of, and how paid, COO

Partners and partnerships, proceedings

by and against, how commenced, 597

may be in county where either partner re-

sides, 597

assignee to be chosen by joint creditors, . . 597

joint and separate property of, to be kept and

distributed separately, 597

provisions respecting limited pai-tnershiijs, 597

separate allowance to be made to each part-

ner, 597

discharges, how granted to each partner, . 597

in other respects, proceedings to be same as

against individuals, 598

Returns of cases to be made to secretary of

commonwealth monthly, 600

Set-off of mutual demands, when allowed, 584, 587

Security held by creditor, how disposed of, . 584

Stay of and vacating proceedings, how
and when proceedings may be stayed

and vacated, 600

nsrSOLVENT ESTATES OP PERSONS
DECEASED.
how to be applied, 496

debts entitled to preference, 496

upon representation of insolvency by execu-

tor, &c., commissioners to be appoint-

ed, 649

Commissioners to be sworn, 496

to appoint times and places for meetings, and
give notice thereof to creditors, . 496, 497

six months allowed to creditors to present

claims to, 497

to make return to probate court, 497

may examine claimant on oath, 498

may administer oaths to witnesses, &c., . . 498

to keep copartnership and individual claims

separate, 498

provision for contingent debts 497

85*

INSOLVENT ESTATES OP PERSONS
DECEASED — co«^/««(?(/.

appeal, when taken from decision of commis-
sioners, where trial to be had, &c., . . 497

to be taken, and notice given, &c., within

thirty days of commissioners' return, 497

trial to be hud but no execution to issue, . . 497

after appeal, claims may be submitted to ar-

bitration, 498

decision of arbitrators conclusive, when ac-

cepted by the court, 498

party prevailing upon an appeal to have

costs, 498

omitted by accident or other cause than

his own neglect, remedy for, 498

petition for, not to be sustained unless pre-

sented within two years of commis-
sioners' return, 498

allowance of, not to disturb prior divi-

dends, 498

distribution among creditors after commission-
ers' return, 408

in making dividend, joint and separate estate to

be kept separate, 498

if whole assets are not distributed on first de-

cree, further distribution to be made, 498

actions by creditors for preferred debts, &c.,

may be brought against executors,

&c., after representations of insol-

vency, 498,499

judgment against an executor, &c., for goods
attached by deceased oflScer, to be paid

in full, ^^^8

Creditors of, may appeal from decision of

commissioners and try claims at com-

mon law, 497

claims of, on such appeal, to be tried as if on
action against administrator, &c., . . 497

within what time appeal shall be claimed,

and notice thereof how given, .... 497

how such appeal shall be proceeded with in

court, 497

party prevailing entitled to costs, 498

remedy for, wlien appeal is omitted season-

ably, 498

may waive appeal and submit claim to arbi-

tration, 498

to be paid, if claims allowed on appeal,

only from assets not before distrib-

uted, 498

provisions for, when debts are contingent,

&c., 49S

after representation of insolvency, cannot

maintain action against executors, &c.,

unless, &c., 498, 499

provisions for disposition of actions of, com-
menced before estate is represented

insolvent, 490

claims of, to be barred unless presented for

allowance, &c., according to these pro-

visions, 499

may sue after eighteen months if question

of insolvency is not determined at

that time, 499

unclaimed dividends to be distributed

among, after twenty years, 499

administration on estates of such creditors

as are entitled to receive such divi-

dends, 499, 500

if assets are suflScient, debts to be paid in

full, 499

if insufficient, to be paid ratably, 499
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nSrSOLVENT ESTATES OF PEKSONS
DECEASED — contiimed.

administrator, &c., liable only for assets in his

hands, 499

if surplus remains, to be distributed among
heirs, 491)

Of foreigners, administered upon in this state,

how distributed, 508

assets not to pay foreign creditors till resi-

dents have received just part of debts, 508

residue, after paying citizens of this state,

how disposed of, 508

INSPECTORS-GENERAL.
of butter and lard, fish, ho])8, leather, and pot

and pearl ashes, how appointed and
term of oflSce, 258

to be sworn, &c., 258

may appoint deputies, 258

INSPECTORS OP PRISONS.
how constituted, and powers and duties of, 806, 8(57

INSPECTORS OF STATE PRISON.
appointment, duties, &c., of, 870, 875

INSTITUTIONS FOR SAVINGS.
provisions respectmg, 31C-319

{See Banks and Savings Banks.)

INSURANCE COMPANIES.

I. Insurance Commissioners.

Commissioners, appointment of, to hold office

for three years, &c., 320

to visit and examine insurance company on
request of five or more stockholders or

creditors, 320

may examine books and agents of foreign

companies, 320

to examine capital of insurance companies, 323

penalty on agent for neglecting to answer, ,321

to calculate value of outstanding life policies, 321

may summon directors, officers, and agents, .321

penalty on directors, &c., for refusing to ap-

pear and testify, 321

ifofopinion that a company is insolvent,may
apply to supreme judicial court for in-

junction, 321

to furnish forms of returns to companies,

and to agents of foreign companies, . .321

to report violations of law to the secretary, 321

to keep a full record of their proceedings, . 321

to make annual reports to the legislature, . 321

salary of, 321

to submit annually to the legislature a re-

port, in print, of conduct and condition

of the several loan fund associations, 335

and in case of violation of law, to present the

facts to the attorney general, &c., . . 335

II. General Provisions.

incorporated in this state, general powers of, . . .321

first meeting of, how called, 322

to give notice to secretary of state of acceptance

ofcharter within one year from its date, 322

matters to be acted upon to be stated in call of
meeting, 322

may adopt by-laws not repugnant to law, ... 322

power of, to make by-laws as to venue and lim-

itation of actions, restricted, 322

secretary and treasurer of, to give bond, .... 322

to have their office in the city or town specified

in charter, 322

agencies in other places, signs, cards, &c.,

exhibited by, to specify city or town
of company, 322

INSURANCE COMPANIES -coji««Merf.
lial>k' to be taxed, 3^2
directors, when required to furnish legislature

or commissioners with statement of
affairs, goo

such statement to be signed by the president
and secretary, and sworn to, 322

funds of, how to be invested, •;vxi

investing officer of mutual marine, mutual fire,

or mutual life insurance, not to bor-

row its funds, or be liable for money
borrowed of company, 322

not to buy or sell goods, except those insured
by company, &c., 322

to conduct business in corporate name only, . . 322

not to issue policies for a term exceeding seven
years, 322

in this state, to make annual statement to com-
missioners, 323

annual statement to be sworn to by the presi-

dent and secretary, 323

penalty for neglecting, or making false, returns, 323

forms of returns, 332-334

III. Companies having Specific Capital.

Directors, how chosen, 323

to be not less than five, and residents of this

state, 323

term of office, 323

not less than four to constitute a quorum, . 323

vacancies in office may be filled by, or by a

meeting of the stockholders called for

the purpose, 323

may call special meetings of stockholders, . .323

president, secretary, and other officers to be

chosen by, 323

president to be chosen from board of, . . . 323

President and other officers, how chosen, . . 323

to be chosen from board of directors, . . . 323

and secretary to be sworn annually, .... .323

to preside at all meetings, .323

pro tempore, may be chosen, 323

to sign policies, 324

in absence of, two directors may sign poli-

cies, 324

Secretary, how chosen, 323

to keep a record of votes, a list of the stock-

holders, &c., ,323

to keep a record of all transfers of shares, . 323

to sign policies, 324

in absence of, secretary pro tempore may
sign, 324

special meetings of stockholders, how
called, 323

capital stock, unless otherwise specially

provided, to be paid in cash, &c., . . . 323

certificates of full shares or policies not to be

issued until capital is paid in, ... . 323

policies not to be issued until authorized by
commissioners, 323

capital to be examined by commissioners, . 323

directors to make oatli in relation to money
paid in 323

stock, how to be invested, 323, 324

restrictions as to loan of, 324

not to own more than one fourth of the cap-

ital of any one bank, 324

not more than one tenth of capital to be

loaned on stocks and bonds of one rail-

road, 324

nor more than one fifth on all railroad prop-

erty, 324
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not more than ouo half to be loaned on mort-

gages of real estate, 324

not more than one tenth on a single mort-

gage, 324

penalty on directors for unlawful invest-

ment of, ...... 324

companies heretofore chartered not com-

pelled to change investment of, . . • 324

may insure vessels, freight, &c., against

perils of the sea, 324

dwelling-houses and other buildings, and

personal property against loss by fire, 324

not to take on one risk more than one tenth

of amount of capital, itc., 324

liability of directors for so doing, 324

policies, how signed, 324

risks to be reduced on reduction of capital, 324

liability of president and directors for taking

risk when losses oq\ial the capital, . . 324

of stockholders for unpaid instalments

when losses lessen the capital, .... 324

dividends, how made up, 324

annual statement, when and how to be

made by directors, 324

form of return, 332,333

IV. Mutual Marine and Mutual Fire and
Marine Companies.

agreement to be signed by members, 324

who to be members, 325

subscriptions to be made, and approved by
commissioners, before policies are is-

sued, • • • • 325

how held, used, invested, and cancelled, . 325

not to hold on single risk more than one
tenth of net funds, "^

. . . . 324

if risk exceeds one tenth, on open policies,

reinsurance to be obtained, 325

liability of president and directors for over-

insurance, 325

mutual marine companies in operation one

year to make annual statement, <tc., . 325

and dividend may be declared on premiums,
&c., and certificates issued, .... 324-326

forms of returns, ». . . . . . 333

Certificates, how transferable, &c., .326

six per cent, interest may be paid on, . . . .326

how to be redeemed, 326

debt due from persons entitled to, may be de-

ducted therefrom, 326

persons entitled to, not answerable except

for premium notes, 326

Directors, how chosen, 324, 326

to be not less than seven, and citizens of this

state, 324, 326

to be chosen by members, 324, 326

members may vote for, by proxy, . . . 334, 526

to choose president, secretary, and treas-

urer, 324, 326

not less than five to constitute a quorum, 324, 326

may fill vacancies in any ofiiee until new
election, .324, 326

when may call special meetings, .... 324, 326

liability of, for over-insurance, 325

to require president to make monthly state-

ment of assets and liabilities, .... 325

such statement to be recorded, 325

to call special meetings on written applica-

tion of the owners of one fifth of cap-

ital stock, 323

or of twenty stockholders, setting forth

the purposes of the meeting, 323

rN'StTKATTCE COWPA.'NTES— continued.

to make oath that money has been paid in

by stockholders towards payment of

shares, 323

in absence of president, two to sign policies, 324

liability of, for taking risk contrary to law, 324

to make annual statement of dividends, . . 325

President, how chosen, 324, 326

to be sworn annually, 324, 326

Secretary, how chosen, 324, 326

to be sworn annually, 324, 320

to keep records of meetings of corporation

and directors, and their votes, .... 320

to record all policies and transfers, .... 326

record of, to be open at all times for inspec-

tion, 320

Treasurer, how chosen, 324, .326

to be sworn, &c., 326

oath of officers to be recorded in books of

company, 326

Mutual and Stock and Mutual Fire Companies.

to elect annually n-ot less than seven direc-

tors, citizens of this state, 326

after the first election, directors to be mem-
bers of the company, 326

persons insured to be members, 326

members not to be allowed more than five

votes in person, 326

may vote by proxies, dated and executed

within six months, and recorded

within three days of meeting, .... 326

no person allowed, by proxy or otherwise, to

cast more than twenty votes, .... 326

no paid officer to vote as proxy for absent

members, 326

Members, at expiration of policy, to have

share in profits, 327

subject to assessment for losses and ex-

penses, 327

extent of liability of, 327

persons liable to assessment, to be con-

sidered members, 328

not to be assessed, after two years from ex-

piration, &c., of policy, 328

entitled to proportion of profits of class

insured in, 328

may inspect statement of condition, of

company made when assessment is

voted, , 328

Special meetings, directors to call, on re-

quest of twenty members, 326

may be called by directors when they think

proper, 327

to be called by directors, on application, &c., 327

Assessments, when and how to be made, . . 327

directors liable for neglect to make, .... 327

liability of members to, 327

to be made upon class to which policy be-

longs, 328

record of vote for making, to be kept, . . . 328

when ordered, statement of amount to be

iraised, and losses, &c., to be made, . 328

statement for each class of property to be

made, . 328

members may inspect and take a copy of

such statement, 328

persons liable to, to be considered members, 328

not to be collected, until statement and

record are made, 328

President, how chosen, 326

to be sworn annually, 326

Treasurer, how chosen, 326
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INSURANCE COMTANTESi— continued.

to be sworn, &c., 326

neglectmg^to collect assessment, liability of, 327

niiiy repay himself out of money of the

company, 327

Secretary, how chosen; &c., 326

to be sworn, &c., 326

to record all policies and transfers, .... 326

record to be open <at all times for in-

spection, 326

to keep a true list of stockholders, &c., . . 327

oath of officers to be recorded in books of com-
pany, 326

creditor, remedy of against directors, 327

expenses not applicable to cither class of prop-

"J
erty insured, how to be assessed, . . 328

Directors, how chosen, 326, 327

to be not less than seven, and citizens of
this state, 326

after first meeting-, to be members of the

company, 326

to choose president, secretary, and treas-

urer, 326

not less than five to constitute a quorum, . 326

majority present to decide questions, . . . 326

may fill vacancies in any office until new
election, .326

may call special meetings in certain cases,

326, 327

of a corporation, becoming members, may
Authorize one or more of its stockhold-

ers to represent the same, &c., .... .327

to make assessments, 327

when claims exceed the funds, to assess in

proportion to premium and deposit, . 327

liable for neglect to pay, or assess within

thirty days after rendition of judg-

ment against company, 327

one director, paying execution, to have

remedy against the rest, 327

may divide property into not exceeding

four classes, 328

not to insure, on one risk, a greater amount
than they intend to retain, nor with

view of reinsui'ing, 328

not to issue policies on any other than mutual

plan, excepting stock and mutual

companies, 328

stock and mutual companies to have guarantee

capital, 328

guarantee capital, how to be invested, . 323, 32S

business to be kept separate, 329

returns to commissioners, how to be made,

329, 332, 333

forms of returns, 333, 334

not to insure on one risk exceeding one tenth

of capital, &c., 329

mutual companies, where may insure, 329

certain, not to issue policies before two hun-

dred and fifty thousand dollars is sub-

scribed to be insured, . . .
" 329

policies and deposit notes to be of the same
date, 329

notes not to exceed double the amount of

cash premium, 329

trust property may be insured by, 329

trustee not liable in his individual capacity, 329

Life Insurance Companies.

not to go into operation until guarantee

capital of one hundred thousand dol-

lars is paid in and invested, 329

nSTSUEANCE COMVANTES— confimied.

directors, first board of, how chosen, . . . 3Q9

subsequent boards, how chosen, 3:.'.)

stockholders to be entitled to annual divi-

dends not exceeding seven per cent, . 329

one quarter of estimated surplus fund, &c.,

to be appropriated for redemption of
guarantee stock, 329

residue of surplus fund to be divided once
in five years, among the assured, ex-

cept, &c., .329

to pay acertiiin share of profits to Massachu-
setts Hospital Life Insurance Co., . 330

policies for benefit of certain persons, to

whom to inure, 330

if premiums are paid with iutent to defraud

creditors, an amount equal thereto to

inure to the benefit of creditors, . . . 330

securities required by laws of other states

may be deposited with state treasurer, 330

company depositing such securities to re-

ceive income, &c., 330

to pay into state treasury one cent on each

one thousand dollars insured, .... 330

not to issue policies on fire or marine risks, 330

form of return, 334

Foreign Companies.

Foreign applies to all companies not incorpo-

rated in this commonwealth, 3.32

stock companies not to insure in this state, un-

less capital stock amounts to one hun-
dred thousand dollars, &c., 330

nor unless restricted from taking on one
risk amount exceeding one tenth of

its unimpaired capital, 330

Mutual companies not to insure in this

state, without one himdred thousand

dollars cash, &c., and one hundred
thousand dollars deposit notes, . . . 330

to satisfy commissioners of amount of

funds, &c., 3.30

General agent to be appointed in this state,

on whom process may be served, . . 331

copy of appointment to be filed in office of

commissioners, .331

agency to be continued while any liability

exists in this state, .331

service of process upon, to be deemed ser-

vice upon principal, 331

general and other agent to give bond, . . . 331

before making insurance, to deposit copy of

charter and statement, &c., with the

commissioners, 331

to make annual statement to commission-

ers, and publish the same, 331

Agent to exhibit name of state on sign, and

print name, &c., on policies, &c., . . 332

not to act until he has complied with re-

quirements of law, 332

penalty on, for acting as, contrary to law, . 332

penalty on, for insuring, contrary to law, . 332

taxes, penalties, &c., in certain cases, 331

contracts of insurance made by, without comply-

ing with the requisitions of law, to be

valid, but agents liable, to penalty, 331, 332

neglecting to appoint a general agent, not to re-

cover premiums or assessments, . . . 331

chartered out of United States, to make returns

to commissioners as companies in

this state, 332

penalty on agent of such companies 332
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INSURED.
casting' away vessel with intent to injure in-

surer, Iiow punished 804, 805

fitting out vessels with intent, &c., 805

making falee invoices to defraud, 805

making or procuring false protest to defraud, • 805

INTELLIGENCE OFFICES.
license to keep, may be granted by selectmen,

&c., ••»•••••••••••••• to/

fee for license, 457

penalty for keeping, &c., without license, ... 457

INTEREST.
Of money, to be at rate of six per cent, a year, 292

when more than six per cent, is taken con-

tract not void, but threefold unlawful

interest forfeited, 292

and defendant to recover full costs in action

on such contract, 292

if more than six per cent, is paid, threefold

unlawful interest may be recovered

back, 292

action for such recovery to be brought

witliin two years, 292

to be allowed on awards, reports, verdicts,

and judgments, 685

to be collected on warrants and executions

for payment of money, 685

may be allowed by banks for money depos-

ited by assignees of insolvent debt-

ors, 307, 587

In suits, &C., not to disqualify persons from

being witnesses in person or by dep-

osition, 673

judges, appraisers, &c., from acting, when
their towns are interested, 618

jurors, by reason of being inhabitants of

Boston, 618

nor in indictments, &c., for recovery of

forfeitures by reason of paying taxes

in town interested, 683

INTERLOCUTORY ORDERS.
In civil cases, may be made in term time or

vacation in any county, allowing

amendments before trial, supplemen-

tal answers, &c., 660

court to make rules respecting times and

places of motions for, &c., 660

In equity cases, made by a single judge, may
be appealed from, 560

j

such appeal to transfer question only, not

the case, 500
|

although not appealed from, open to revision

on hearing of appeal from final decree, 560 I

affecting merits of controversy, may be re- I

ported for consideration of full court, 560

INTERROGATORIES.
to adverse party in a civil suit may be filed for

discovery of facts and documents, . . 659 ,

by plaintiff after entry of action, 659

by defendant after answer or plea, 659

to have annexed thereto affidavit of party or his

attorney, 659

filing of, not to delay trial except by order of

court, 661

may, by leave of court, be filed during trial to

be answered forthwith, 6(i0,661

may be put to any officer of a corporation which
is a party to the suit, 659

Anavrers to be made in ten days, unless the

time is extended by court, 659

to be in writing, signed and sworn to, . . . 659

128

INTERROGATORIES— continued.

to be lull, and to reply to each interroga-

tory separately, but may contain mat-

ter relevant to issue, 659

need not disclose matters which may tend

to criminate the party answering, . . 659

need not disclose title to property not mate-

rial to the issue, 659

nor the names of liis witnesses, 659

irrelevant matter in, to be expunged, . . . 659

imperfect, court may order to be made more
full, 659

costs in such cases, Go9, 660

if a party refuse to award, expunge, or an-

swer fully, he may, by order of court,

be nonsuited or deiaulted, 660

may state that part of book, voucher, or

writing called for is irrelevant, and
the same may be sealed up. and not in-

spected except by order of court, . , 659

may be read as evidence by party interro-

gating, 662

party interrogated may require those upon
same subject matter to be read, if any, 662

cannot avail himself of his answers nor

of the fact that he has been examined,

if no part of answers be read, .... 662

Before justices of the peace and police

court, how and when to be filed and
answered, 663

In trustee process, 722, 729

INTOXICATING LIQUOR. ^See Liquor.)

INTRUSION. ( See Ivprmation of Intrusion.)
remedy against parties unlawfully entering, or

intruding upon, or holding lands of
commonwealth, 717-719

or lands held by truste?s and others for In-

dinns, 719

INVENTORIES.
Of estates of persons deceased, to be re-

turned by administrator, &c., ^vthin

three months, 488

when need not be returned by executor, who
is residuary le:^atee, 488

property comprised in, by whom to be ap-

praised, 488, 488

what articles to be omitted from, 489

Of estate of wards, to bo taken, returned, <tc.,

by guardian, as required by adminis-

trators, 545

Of trust estates, when required, &c., . . 500,501

INVOICES.
making false, to defraud insured, 805

IPSWICH.
land on beach in, ceded to United States for

lighthouse, 45

ISSUE.
how construed, 51

In suits at law, when to be deemed joined, . 657

of fact, when judgment on, against defend-

ant in plea of abatement, final, .... 658

of law, how raised by demurrer, 655

how, by replications, he.. • . . 056, 657

joined in superior court not to be waived in

supremo court upon appeal, &c., . . . 563

In criminal cases, how to be tried, 840

(.See General Issue, Pleatlinr/.)

ISSUING.
or signing with intent to issue certifl'-ntes of

stock, <tc.,bevoii(l amount authorized,

how punished 801
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J.

JATT.EB.
to be appointed by sheriff, 860

to coutiuue in office, and retain charge of jails

and prisoners, alter sheritt's death,. 861

after sheriffs death, may be removed, and
anotlier appointed, by governor, to

remain in office till a sheriff is ap-

poiated, 861

when appointed by governor, shall give bond, . 861

exempted from military duty, 93

not to pay rent for occupation of dwoUiug-house
provided for him by the county, . . . 860

shall not make contracts for supporting luna-

tics in county building, vi'ithout ap-

probation of commissioners, 412

shall not furnish strong liquors to prisoners, . 863

on what conditions shall receive and hold prin-

cipal surrendered by bail, . . 043, 644, 645

not required to detiun prisoners on civil pro-

cess who claim support as paupers,

unless pay for their support be ad-

vanced or secured, 638

• when may discharge debtors, &c., if pay, &c.,

be not advanced, &e., . 638

duty of, as to bodies of those who die in prison, 801

shall discharge prisoners when their commit-
ment is superseded by order of magis-

trate, 834

to keep calendar of prisoners, 860

penalty for not keeping, 860

to present Hst of prisoners to superior court, at

criminal term, for inspection, .... 858

punishment of, for wilful refusal to receive

prisoner lawfully committed, .... 813

for voluntarily suffering prisoner to escape, . . 813

for negligently suffering prisoner to escape, . . 813

may discharge persons committed as fugitives

from justice, if charges for support

are not paid, 855

complainant to pay such charges, 855

fees of, in the county of Suffolk, 786

duties of, respecting poor debtor in prison or on
bail, whenjudgment recovered against

him and he gives bond, &c., 640

fees of, in such cases, 641, 642

JATT.S.
to be provided in every county, at county ex-

pense, except in Suffolk, 144

in Suffolk, at expense of city of Boston, . . 144

to be erected and repaired by county commis-
sioners, except in Suffolk and Nan-
tucket, 145

in Nantucket, by selectmen, 148

in Suffolk, by aldermen, 148

to be under charge of slieriffs, and kept by them
or their deputy jailer, 857, 860

officers of, exempted from military duty, ... 93

when to be -used as, and how yards of, fitted for

houses of correction, 858

shall be used for detention, &c., ofwhat persons, 857

of persons charged with offences and committed
for trial, 857

committed as witnesses, 857

committed for any cause authorized by law, 857

committed, &c., under autliority of the

United States, except, &c., .... 741, 857

JAUiS— continued. '

under sentence, 857

prisoners in, may be furnished with employ-
ment, 858

but shall _ot be required to labor, 858

with infectious diseases, may be removed to

hospital, &c., by order of board of
health, 191

report of removal to be made to court order-

ing commitment, 191

such removal not an escape, 191

paupers discharged from, to be removed to state

almshouses, in certain cases, . . • 401, 402

if convict is too sick to be removed, how pro-

vided for, 402

regulations of, as to prisoners sentenced to soli-

tary imprisonment and hard labor, . . 862

when more than one in same county, sheriff

may remove prisoners from one to

iinother ; ibr what purposes, . .... 857

particular provisions for keeping in clean and
healthful condition, 861, 862

how to be visited and examined by inspectors

of, 866

wilful injury to, or to furniture, &c., by prison-

ers, how punished, and wliat dama-

ges recoverable for, 862, 863

if prisoner escape by reason of insufficiency of,

county must reimburse the sheriff, . . 858

{See Houses of Correction.)

JEWELRY.
not to be sold by pedlers, 282

JOINT CONTRACTORS.
a new promise, &c., by one, not to affect the

others, 779

in actions agmnst, when some are liable and oth-

ers not, how judgment is to be en-

tered, 779

when one dies, his estate to be liable as if the

contract was joint and several, .... 494

judgment recovered against one or more in

certain cases, not to prevent action

against other, &c., 647

JOINT DEFENDANTS.
two or more making same defence may answer

jointly 656

how may be made parties upon amendment, af-

ter action brought, 657, 658

judgment to be entered against such as are de-

faulted or found liable, although not

jointly liable, 658

costs in sucli cases, 6S5

when part of, are out of state, or not served

with process, how action to proceed

and judgment entered, 646,647

JOINT STOCK COMPANIES.
bonds, &c., of, negotiable, 293

{See Corporations.)

JOINT TENANTS.
how constituted by conveyance or devise, . 466, 467

lands of, how taken in execution and with wliat

effect,
, . . 517,518

suits between, may be brought in supreme court

in equity, and receivers appointed, . . 559

may divide lands by writ or petition for parti-

tion, 698
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JOINT T'E'NANTS— ron finned.

liability of, for committing- waste without notice

to otlier co-tenants,

for committing- waste during pendency of

proceedings for partition,

may sue separately, or all or any two may join

in a writ of entry to recover lauds, . .

actions against, when part are out of state,

how conducted and judgment ren-

dered

JOXNTtTRB.
in order to bar dower, to consist of freehold es-

tate for wife's life,

and to take effect immediately on death of hus-

band,

wife's assent to, how to be expressed,

when may be waived and dower claimed, ....
upon eviction from lands so held, widow may be

endowed anew,

JOTJBNAIiS.
of senate and house of representatives, indexes

and duplicate journals to be made by
clerks,

files, papers, &c., to be in custody of the

respective clerks,

certified copies to be evidence,

JUDGES.
of courts of record, exempted from military

duty,

of the supreme judicial court, to hold oflBce

during good beliavior, and have sala-

ries established by standing laws, . 17

not to exercise legislative and executive

powers,

to be appointed by governor with advice of

council,

tenure of office of,

may be removed by governor and council,

upon address of legislature,

not to be counsel or attorney, in cases previ-

ously determined by them, . . . 615,

judges and commissioners of the United States

not to hold judicial office in this state,

except justice of the peace,

not disqualified from acting by reason of being

an inhabitant of any city or town in-

terested,

what, exempt from serving as jurors, . .

{See Supreme Judicial Court, Superior Court,

Probate Courts, Courts of Insolvency, Po-

lice Courts, Judges of Probate and Insol-

vency.)

JUDGES OF PROBATE AND nSTSOL-
VENCY.
one ill each county, how appointed, and tenure

of office, 24, 27,

to take oaths prescribed by constitution, . 29, 33,

additional oaths to be filed in prolmte office,

may interchange services or perform each

other's duties,

when a judge is absent, interested, or unable to

perform his duties, or there is a va-

cancy, register to procure attendance

of some other judge,

record, how to be made, and business, how
to be done in such case,

not to be retained or employed as counsel in

certain cases,

not to hold certain other offices, 30

exempted from military duty,

from serving as jurors,

to be judges of the probate courts,

709

709

692

617

470

470

470

470

470

48

49

49

93

,25

17

24

27

27

016

742

618

679

601

601

601

602

602

602

602

,33

93

679

574

JUDGES OF VROBATE, &a. — continued.

to be judges of courts 01' insolvency, 581

may, when justice of the peace, with another

justice, take depositions to perpetuate

testimony, 676

Salaries of, 603

not to receive fees or compensation for attend-

ing courts in other counties, nor for

any other official service, except in

cases expressly provided for, .... 6(H

(See Probate Courts, Insolvency.)

JUDGMENT.
In Civil Actions.

to be entered as of last day of term, unless oth-

erwise expressly ordered by court, . . 685

may, by order of court, be entered in four days

after default, 685

day of entry to be noted by clerk, when made
before end of term, 085

in actions continued nisi in supreme court, and
determined before next term, may be

entered as of the last term, 557

clerk to note on docket time of receiving or-

der for such entry, 557

when so entered for plaintiff, security by bail

or otherwise to be held from that time, 557

may, in any case, in discretion of court, be en-

tered as of any day of former term, . 5()7

may be entered as of term wlien verdict was
rendered, when a motion for new trial

is overruled, 685

how entered in actions in which defendant files

demands in set-off, 671

against such of several defendants as are de-

faulted, or found liable in action of
contract, 685

for costs in such cases when part are found lia-

ble and part are defaulted, 685

in actions for breach of bonds, contracts, and
agreements with penalties, .... 685, 686

on forfeited recognizances in criminal cases, 835

against absent defendant, 605, 040

such as are served with process when there

are several defendants, 647

executors and administrators who prose-

cute or defend, 648, 651, 052

estate of deceased, \%hen executors or admin-
istrators do not appear, 048

not to be rendered after exceptions are taken
unless they are adjudged frivolous, . 507

may be awarded on default, by court, or on mo-
tion of either party amount may be
assessed by jury, 685

on damages assessed by jury or clerk in certain

cases, 685

to include interest on awards, verdicts, &c., . . 685

for payment of money to bear interest, 685

when rendered in a local action, in a wrong ven-

ue, how executed, 686

arrest of, not to be for any cause existing

before verdict, unless it affects jurisdic-

tion of court, 602

defects of form in record may be amended after

judgment, 658

unsatisfied, after time for taking out execution,

creditor may have scire facias, or action

of contract thereon, 686

after discharge, in certain cases, of poor debtor

committed thereon, to remain in

force, 637,638

obtained by default, if an action is brought

thereon within six years, defendant
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JUDGMENT— continued.

may set up same defence as upon re-

view, 662

in writs of entry, how entered for seisin, or

for rents and profits, or improve-

ments, when awarded, 694

for redemption, and foreclosure, of mort-

gages, 712,717

in trustee process, 724, 725

in favor of state, on information for intru-

sion, to operate to give seisin with-

out writ of seisin, 718

when to be considered as rendered in cases wliere

there is an appeal from taxation of

costs, 782

of courts of record, suits on, limited to twenty

years, 779

presumed to be paid after lapse of twenty
years 779

In Criminal Cases.

where no punishment is provided, court to

award sentence according to use and
practice, 844

how entered, &c., against corporations, .... 847

other provisions respecting sentence and exe-

cuting judgment, 841-847

JUGGLERS.
how to be arrested and punished, 820, 821

JULY FOURTH.
legislature not to sit, and public offices not to

be opened on, 49

courts not to be opened on, except for certain

purposes, 617, 618

bills of exchange maturing on, when payable, . 293

JUNK.
provisions respecting dealing in, 457, 458

JURISDICTION.
of the commonwealth, extends to all places

within its boundaries, 43

subject to right of concurrent jurisdiction of

United States, in certain places, . 43, 44, 45

of counties separated by water, when concur-

rent, 43

of court not to be affected by defects of form in

process, unless availed of before an-

swer to merits,'. 662

not affected by laws relating to pleading and
practice, 662

of offences committed within one hundred rods

of boundary line of counties may be in

either, 838

of offences on the sea, within one league of the

shore, in the adjacent county, .... 838

where mortal injury is inflicted in one county,

and death ensues therefrom in another, 8.38

where mortal injury is done on the high seas, or

on land, witliin or without the state,

and death ensues therefrom in any
county, offence to be prosecuted where
death happens, 838, 839

in capital cases and proceedings, 839

of Middlesex and Suffolk counties, common
over part of Charles River, .... 144, 145

JURORS.
General Provisions.

who liable to be drawn and who exempted, . 679, 680

not required to serve oftener than once in three

years, 680

except in Dukes and Nantucket, where they
may be required to serve once in two
years, 680

JURORS — continued.

and except in cases before justices of the
peace, and police courts, 680

not exempted from serving in any other court

by reason of having served before a

justice of the peace or police court, . .680
returned for superior court for criminal business

in Suffolk, to serve three terms, . . . 681

in cases before justices of the peace and police

courts, when may be required, .... 606

not required to serve before justices of the

peace and police courts more than
fourteen days at one time, nor more
than twenty-four days in the year, . . 680

may be returned from bystanders, or the county
at large by order of court, when panel

is reduced, 682

such jurors shall be returned by sheriff, and shall

be such persons as are liable to be
drawn as jurors, 682

when so returned, there must be on the jury
seven jurors who were originally

drawn and summoned, 682

shall be examined on oath by court, on motion
of either party to suit, as to their rela-

tion to the parties, interest or opinion
formed in the case, 683

objection to, may be supported by other evi-

dence, 683

not standing indifferent, to be set aside, and
others substituted, 683

not disqualified by reason of interest as inhabit-

ants of Boston, 618

on account of liability to pay taxes in any
county, city, or town, in actions, &c.,

for forfeitures, ; 683

objections to, not to be made after trial, if

known before, 683

irregularity in writ of venire, or in drawing,

summoning, or empanelling jurors,

not to affect verdicts, in certain cases, 683

gratuities to, or treats of, during term of

court, by party to a suit, cause for

new trial, 683

Penalty on persons drawn and summoned as

jurors, but failing to attend, 683

on ollicers and other persons neglecting

their duty in relation to jurors, . . . 683

how imposed, in case of jurors required to

serve on any other occasion than be-

fore the courts or justices of the

peace, 683,684

on city or town officers, for fraud in rela-

tion to jury box, or in drawing or re-

turning jurors, 684

for corrupting jurors, 813

on jurors, for accepting bribes, 813

List and Box.

list of, in towns, to be prepared by selectmen

once every year, 680

to include not less than one for every one
hundred inhabitants, nor more than
one for every sixty, except in Dukes
county, 680

in Dukes county, it may include one for

every thirty inhabitants, ....... 680

to be posted in public places at least tem

days, and then laid before town, . . . 680

town may alter, by adding or taking out

names, 680

names of jurors to be written on separate
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JURORS— continued. f

ballots, and placed in a box, to be

kept by town clerk, 080

names of persons convicted of scandalous

crimes, or guilty of gross immoral-

ity, to be withdra-\vn from box, . . . C80

upon every renewal, the indorsements of

the drafts of all persons returned •

within three years, to be transferred

to the new ballots, 681

penalty on city and town officers for fraud

in relation to, C84

In cities, list to be prepared and posted by
mayor and aldermen, and submitted

to common council, 682

common council may revise list in like man-
ner as towns, 682

, Venires.

venires for jurors to be issued by clerks of the

courts, before each term, except cer-

tain terms of superior court, for crim-

inal business, in Suffolk, 680

to be issued at such other times, and served

and returned as the courts order, C80, 681

to be so issued as to require such numbers
from different towns as to equalize

duty of serving, 681

to be delivered to sheriff, and by him trans-

mitted, to constables, who shall serve

same without delay on selectmen and
town clerk, 681

how served in cities, 682

irregularities in, not to affect verdicts in cer-

tain cases, 683

may be issued by order of superior court,

in term time or vacation, to procure
attendance of jurors in Dukes county
from any town in the county, to serve

in cases in which any towns are inter-

ested, 681

Drawing and Summoning.

to be selected, when required in any case, (ex-

cept upon inquests, and proceedings

for the commitment of insane per-

sons,) by drawing ballots from the

jury box, 681

when to be drawn, town clerk and selectmen to

attend at clerk's office, and how draw-
ing shall be conducted, 681

name of any person drawn, who is exempt, or
unable to attend, by reason of sick-

ness or absence, or who has served

within three years, to be returned to

box, '

681

•date of the draft of persons returned to be in-

dorsed on ballots, 681

may be drawn in open town meeting, if town
so votes, 681

if town has so voted. Selectmen to call to^vn

meeting when a venire is served upon
them, 681

all meetings for drawing jurors shall be not
less than seven, nor more than
twenty-one days before they are re-

quired to attend, 681, 682

to be summoned by constable, how, 682

how drawn in cities, 682

how returned from the bystanders, or the

county at large, when panel is re-

duced by challenge or otherwise, . . 682

86

JURORS — continued.

irregularities not to affect verdicts in certain

cases, 683

penalty on city and town officers for fraud in

relation to, 684

Empanelling.

clerk of court to prepare alphabetical list of ju-

rors returned, 682

first twelve on list to be sworn and empanelled
as first jury, 682

second twelve to be sworn and empanelled as

second jury, 682

supernumeraries may be placed on either jury

when others are absent, 682

may be transferred from one jury to the other

as convenience requires, 682

after being empanelled, to elect foreman by bal-

lot, 682

new foreman to be chosen in like manner, when
former is absent, 682

above provisions not to apply to juries in crim-

inal cases, 682

In Criminal Cases.

Grand jurors, how drawn, summoned, and
empanelled, &c., .- 837, 83S

(
See Grand Jurors.)

Trial jurors to be called, sworn, and empan-
elled anew for trial of each case, . . . 682

foreman shall be appointed by court or by

;
jury, when they retire to consider of
their verdict, 682

irregularities not to affect verdict, in cer-

tain cases, 683

list of, to be given to persons indicted for

crime punishable by death, or state

prison for life, 839

provisions as to challenging, 841

what opinions disqualify for trying capital

cases, 841

form of oath of, 841

what jurors may affirm, 841

may dec^fie the. law and the fact, 842

(/See General Provisions, above.)

Coroner's Inquest.

duty of, while serving on inquest, 849, 850

penalty, when summoned on coroner's inquest,

for not attending, 848

not required to serve oftener than once in twelve
months, . 848

Before Justices of the Peace.

how drawn, summoned, &c., 606, 680, 681

JURY.
right of trial by, 15, 16, 533

in criminal eases, may decide the law and the

fact, 842

courts shall not charge as to matters of fact, . . 566

when, .after deliberation, they return into court

without agreeing, they may be in-

structed, 'and sent out again, 68-3

, shall not be so sent out more than once with-

out their consent, unless they ask ex-

planation of law, 683

may be taken to view premises in certain cases,

and on what terms, 683

may, by order of court, assess damages upon
default, 685

to revise proceedings of county commissioners

in laying out, &c., highways, when
may be had, 235
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JURY— continued.

powers of, in such cases, 235-237

warrant for, 235,236

how and whence summotied, 230

penalty for not serving on, 230

if not full, talesmen may be returned, . . . 236

to be sworn, 230

to view premises, upon request, &e., hear

evidence, sign verdict, &c., .... 236, 237

verdict, when and how returned, &c., . . . 237

may be set aside by superior court, .... 237

if accepted and recorded, to be final, . . • 237

to determine damages occasioned by repairing

highways, 247

to determine question of insanity in certain

cases, •..,.. 4m, 412

in case ofbuildings, &c., adjudged nuisances, &o^,.jl53

in cases concerning use, &c., of steam enginesp'^K.

&c., '^459

to assess damages to land owners caused by tel-

egraph companies, 373

to try questions of fact in cases of seizing, &c.,

forfeited goods 773

in complaints for flowage, 755, 756

in proceedings to enforce mechanics' lien, either

party may have, .... ^ ... . 763, 764

or court may order, 763

trial by, in civil actions, may be waived, and

trial had before court, 661

in such case, exception may be taken, new
trial granted, and review had, as in

other cases, 661

in eases before justices of peace, how had, . COO

summoning jurors in such cases, and how long

required to serve, 680, 681

JUSTICES OF THE PEACE AND QUO-
HUM.
may discharge poor debtors arrested on mesne

process and execution, 635

may approve bail bonds, 642

JUSTICES OP THE PEACE.

General Provisions.

how appointed, 24

tenure of office, 27

exempt from liability to watch, 174

may issue all writs and processes necessary to

carry into eifect powers granted, and

may frame forms therefor where none

such exist, 610

may grant summonses to witnesses in criminal

cases, on request of attorney-general

or person accused, 610

may administer oaths, 610

punish persons interrupting their proceed-

ings, or being in contempt of their au-

thority, 61C

must keep records of their proceedings, 'civil

and criminal, . . . .
' 610

may adjourn their courts, 610

not to commence nor be concerned in the insti-

tution of civil actions before them-

selves, .... 610

not to issue process, &c., except to summon
witnesses, while being commissioner

of the United States courts, 742

shall not be retained as counsel in any case

commenced before, or determined by
them, and shall not try actions com-

menced by them, 610, 615, 616

may issue execution after commission expires, . 610

when commission of, expires, and is renewed,

JUSTICES OF PEACE — eonfrnwef/.

proceedings before not to be inter-

rupted thereby, 610

to account for all fines to town and county
treasurers semiannually, 610

to return to county treasurer once in three years

all oflScers' fees then uncalled for, with

a schedule thereof, 610

to make return of criminal cases, costs, fines

and forfeitures, to secretary of com-
monwealth annually, according to

blanks furnished, and penalty for

neglect, 120, 611, 851

laws in relation to, not to aifect police courts, . 611

not disqualified from acting by reason of boiug

inhabitants of town which is interest-

ed, 618

may take affidavit, and authorize arrest of debt-

ors on mesne process and execu- <

tion, 633,634

may take depositions, 674-670

powers and duties of, in regard to solemnizing

marriages, 530

penalties on, for violation of provisions con-

cerning solemnizing marriages, . . . 530

.for acting directly or indirectly in cases

under the acts of congress respecting

. fugitives from service or labor, . . . 741

while commissioner of United States circuit

court, shall have no authority under

state laws, except to summon wit-

nesses, 742

fees of, for official duties, 783,784,787,879

of each, when two or more are required to

attend, 784

may be disallowed by district-attorney, in

criminal cases, when, &c., 788

duty of, as to taxing costs in criminal cases, . . 851

when justice may retain his own fees, 851

refusing to obey, how punished, 814

falsely assuming to be, how punished, 814

when to discharge duty of coroner, 850

fees of, in such case, 850

power and duty of, as to the discharge of poor

convicts, 878,879

Civil Jurisdiction.

to hold courts severally in their respective coun-

ties, C'04

to have exclusive original, of actions of re-,

plevin for beasts distrained or im-

pounded, 604, 605, 730

of actions of forcible entry and detain-

er, 605, 707

of actions of contract and tort, where dam-

ages do not exceed twenty dollars, . . 605

to order sale of property held in pledge, .... 769

may take recognizance for debt, 771

to enforce mechanics' lien, if not over one hun-

dred dollars, 763

(Sec Liens.)

original and concurrent, with superior court,

of action of contract and tort, where

debt or damage exceeds twenty dol-

lars and does not exceed one hundred

dollars, 60.T

. of replevin of other property than beasts

distrained or impounded, where value

of property does not exceed one hun-

dred dollars, 731

laws relating to pleading and practice applicable

to actions before, 603
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JUSTICES OP FlilACE— continued.

in actions bel'ore, how interrogatories by parties

to suits to be filed and answered, 663

jurisdiction and proceedings in trustee process,

and scire facias on judgments tliere-

in, 729, 730

may issue writs of scire facias against executors

and administrators, on suggestion of

waste, 605

against bail taken in actions before them,

although judgment exceeds their gen-

eral jurisdiction, 605, 644

writs, in such cases, how served and return-

able, 605

judgment may be rendered, and execution

issued, although whole sum exceeds

one hundred dollars, 605

writs in actions commenced before, forms of,

how signed and issued, and to be

served and returned in same county, 605

may run into any county ior purpose of at-

taching property, but cost of service

limited to one dollar fifty cents, . . . 605

how served, and notice of action given,

when defendant is out of state, and
proceedings in such case, 605

not to be returnable earlier than 9 A. M.,

nor later than 5 P. M., and may be re-

turnable at dwelling-house, 605

attachment of lands not to be made on, un-

less damages demanded exceed twenty
dollars, 624

execution issued by. for damages exceeding

twenty dollars, to be so framed as to

direct a levy on lands of debtor, . . . 686

action before, may be heard at dwelling-houses, 605

may be removed to superior court when title to

real estate is brought in question, 606, 731

actions of replevin may be removed when pen-

alty or damages demanded exceed one
hundred dollars 631

party requesting removiil to recognize ; and if

he fails so to do, justice to hear case, . 606

party recognizing, to enter action and produce

papers ; and if he fails so to do, ad-

verse party may, on complaint, have

judgment, 606

when absent at time and place to •which any
process is returnable, any other jus-

tice may attend and continue case, not

exceeding thirty days, 605

may enter judgment and award execution for

plaintiff', upon default or trial, . . 605, 600

for costs for defendant, if plaintiff fails to

enter action or to maintain it, ; . . . 606

trials before, may be had eitliCT on written pleas,

or defendant may orally deny plain-

tiif's right to maintain action, and
trial be had upon such denial, .... 606

trials may be had before jury, if all parties file

a written waiver of right of appeal

;

and in such case, no appeal shall be

had, 606

six jurors to be summoned in such cases ; how
drawn, summoned, sworn, and em-
panelled, and proceedings thereup-

on 606,680

when suflScient number of jurors cannot be

obtained, justice to cause jurors to be

returned from bystanders, 607

how long required to serve, &c., .... 680, GSl

sheriff or constable to attend on such juries, 606

JUSTICES OF FEACH— conthmed.
fees of oflicers and expenses of room, in such

cases, to be paid by county, C07

costs for attendance before, 783

to enter on docket day when case is disposed
of for the term, 783

Death of justice, while actions before remain
unfinished, proceedings thereupon, . 607

any other justice may transcribe records,

certify copies, and issue judgment, . . 607

may summon executor or administrator to

produce records, 607

Set-oflF of mutual demands In action before,

how made, 671

Appeal from decisions of, may be had, to

superior court, within twenty-four

hours after entry ofjudgment, by any
party aggrieved, 607

appellant to recognize, with sureties, to

prosecute appeal, 607

enter appeal, and produce copies and pa-

pers ; and fiiiling so to do, adverse

party may, on complaint, have judg-

ment affirmed in superior court, . . . 607

pleadings and trial in superior court on
such appeal, 607

costs on appeal, 780

appeal or complaint for non-entry thereof, if

not seasonably entered, may, on leave

of superior court within one .year, be
subsequently entered, 563

effect of such subsequent entry on bail and
security taken in action, 563

Ceiminal Jurisdiction.

all justices to be conservators of peace, and may
issue warrants returnable before police

courts or trial justices, . . 570, 608, 827, 83

to receive no fees therefor, 570, 608

may arrest offender without warrant, in certain

cases, 608,828

not to have other jurisdiction in criminal cases,

unless designated as trial justices, . . 608

may issue search warrant for liquor kept for

unlawful sale, &c., 445

may issue search warrant for gunpowder, &c.,

unlawfully kept, &c., 461

duty of, in suppressing riotous and unlawful

assembUes, 815

penalty for neglect of such duty, 815

Trial justices, to continue such according to

the tenor of their commissions, . . . 608

number to be appointed in the several coun-

ties, 608

authority of, ceases on change of doraieil, 608

may discharge poor debtors arrested on
mesne process or execution, 635

approve bail bonds, 642

to have jurisdiction of offences punishable

by fine not exceeding fifty dollars,

or imprisonment not exceeding six

months, or both, 608

may punish for assaults and batteries,

&c., and cause rioters and disturbers

of the peace, and other disorderly per-

sons, to be arrested, 608

persons arrested, in such eases, to be tried,

required to find sureties, and bound
over to superior court for trial, . . . 60S

may also punish for breaches of town by-

laws, violations of liquor law, illegally

keeping billiard tables and bowling al-
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JUSTICES OF FHA-Cm— continued.

alleys, violatlous of laws relating to

public health, and against property in

cemeteries 608, 609

may, concurrently with superior court, have
jurisdiction of certain larcenies, of

buying, receiving, concealing, and aid-

ing in concealing, stolen goods, and of

obtiiining property by false pretences,

games, sleight of hand, and tricks,

and how may punish tlierefor, ....
also, of offences of wilfully cutting and

otherwise injuring trees, stealing from

gardens, and trespassing upon or-

chards, 609, 805;

also, of unlawfully taking and using

609

,806

JUSTICES OP PEACE— con«?7,wcd.

horses, carriages, boats, and other
property, 609,801

shall arrest and bind over persons commit-
ting felonies and other crimes, . . 464, 609

Appeal to superior co'urt may be had by any
person convicted before, . . . 609, 610, 843

appellant and witnesses to recognize, . . . 843

duty of justice, 843

other provisions respecting, 843

JUSTICES' COURT FOB. THE COUNTY
OF SUFFOLK,
jurisdiction and records of, transferred to police .

court of Boston, 573

JUVENILE CONVICTS. (See Sentence.)

to what prisou may be sentenced, 846

K,

EELP AND OTHEB. SEA'WEED.
regulations concerning gathering, &c., of, . . • 433

KIDNAPPING.
where ])rosecuted, and how punished, 794

consent of person kidnapped not to be a de-

fence, unless, &c., "94

KINDRED.
what, to inherit estates, 474

KINDRED— continued.

degrees of, to be computed according to rules of

civil law, 474

of half blood, to inherit with those of whole
blood, 474

when liable for support ofpaupers, .... 392, 393

KUTTA-HUNK.
island of, land on, ceded to United States, ... 44

L.

LABOR.
certain claims for, entitled to priority in distri-

bution of estates of insolvent debt-

ors, 594,595

to be paid in full by stockholders in manufac-

turing corporations, 38.)

LAGER BIER.
considered an intoxicating liquor, 442

penalty for setting up exhibitions at wliich bier

is sold, 464

LAMPS.
wilful, &c., extinguishment of street, how pun-

ished, 803

LAND OR LANDS.
words, how construed, 51

LAND AGENT.
appointment, salary, and bond of, 138

general duties of, 138> 1^^

sales by, to be approved by governor, &c., . . . 139

to make annual report to legislature, 139

and annual statement of expenses of his office, . 141

LANDING PLACE.
common, when fences, buildings, &c., to be

deemed boundaries of, 251

LANDLORD.
not to have lien on wearing apparel of seamen,

&c., in certain cases, ; • * ~^^

Remedy for, against tenant whose lease

has terminated, 707

who uses premises for nuisances and certain

illegal purposes, 434

LANDLORD— continued.

who refuses or neglects to pay rent, . . 472, 707

how may terminate tenancy at will, .... 472

(
See Forcible Entry and Detainer.)

LANDMARKS.
pentilty for removing, destroying, &c., .... 803

LARCENY.
from the person, with violence, how punished, . 793

breaking and entering with intent to commit,
how punished, 797

in a building, ship, or vessel, 797

of property removed because of alarm of fire, . 797

in a building that is on fire, 797

from the person of another, 797

of personal propcxty exceeding one hundred
dollars in value, 797

not exceeding one hundred dollars in value, 798

of wills, codicils, &c., 798

allegations in indictment and evidence at

trial, 798

of property not exceeding five dollars in value, 798

on conviction of, before police court or jus-

tice of the peace, how punished, . . . 798

person convicted oiF three distinct larcenies, as

principal or accessory, at same term,

to be deemed common and notorious

thief, and how punished, 798

so upon second conviction of larceny, . . . 798

of paper or blanks for bank bills, witli intent to

utter and pass; and thereby to defraud,

how punished, . . , 798 •
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LAKCENY— continued.

of beasts and birds not subject of larceny at

common law, 799

property stolen to be kept and restored to owner
after couvictlou, ~99

after conviction for, court may order meet
recompense to prosecutor, 799

80 when offender lias forleited his recognizance,

or escaped, 799

what is deemed, and how punished, .... 79S, 799

may be accessory to, before and after the fact, . 798

jurisdiction of such cases, 799

of whose iiropcrty it may be, 799

oftho.se who may maintain an action of tort, 799

but not of those having only the use or cus-

tody, 799

of wife in possession, 799

of property of person deceased, .' 799

from ijerson unknown, 799

may be committed by those having the use or

custody of property, 799

but not by those against whom an action of

tort would not lie for such acts, . . . 799

jurisdiction concerning, given to justices of the

peace and police courts, 570, C09

IjABD. {See Butter and Lard.)

provisions respecting inspection and sale of, 258-2G0

LA^WS.
enacting style of, 31

construction of, 50

words and phrases in, to be construed ac-

cording to common usage, unless tech-

nical, 51

words in singular number may be applied

to plural, and vice versa, 51

words in mascuUne gender may be applied

to feminine, 51

words giving joint authority to more than
two, shall apply to majority, 51

construction of various words, 51,52

acts of incorporation to be deemed public acts, . 50

execution of, those hindering, how punished, . 814

list of laws repealed after passage of Revised
Statutes, and before passage of Gen-
eral Statutes, 907, 908

Of foreign countries, how proved, . . 678, 079

of other states, and the United States, how
proved 678, 679

And Resolves.

to be bound, each year, in separate volumes, . . 49

how promulgated, 50

to be published by secretary at close of each ses-

sion of legislature, 49, 50

how distributed, 50

when to take effect, 50

certain general, to be published by secretary in

pamplilet form, and sent to town
clerks for distribution, 50

to be pubUshed in newspaper, 50

LEASE.
for more than one hundred years, while fifty

are unexpired, to have incidents of
freehold, 471

for more tlian seven years, to be recorded, . . . 406

written, terminated on non-payment of rent, by
fourteen days' notice to quit, . . 472, 707

at will, how terminated, 472

terminated by tenant's using premises for cer-

tain unlawful purposes, 454

not to prevent partition of real estate, or invali-

date any partition heretofore made, . 705

86* 129

LiEASE — continued.

when terminated by notice to quit for non-pay-
ment of rent, how lessor may be re-

stored to possession of premises, . . 707

after such notice, and four days before entry of

action for possession, lessee may pay
or tender rent and costs, and be re-

stored to his rights, 707

how lessor may be restored to possession when
lessee, &c., holds unlawfully or with-

out right, 707

(See Forcible Entry and Detainer.)

estates held by, how attached, 626

how levied on to satisfy executions for

debt, 690

LEATHER.
inspector-general of, how appointed and term of

office, 258

to be sworn, 258

to give bond, 209

may appoint deputies, who shall give bond,

258, 269

fees of, 269

and make returns once in six months, . . . 258

inspectors to furnish themselves with scales,

weights, and seals, 269

to inspect leather within place for which
appointed, 269

deputy may inspect in another place, when
no inspector therein, 209

fees of, 269

liability of, ifweight varies five per cent, from
amount marked, 269, 270

Sole and belt, how to be inspected, weighed,

and stamped, 269

made of hides of neat cattle, not to be sold

until inspected, 269

penalty for buying or selling, without in-

spection, 269

penalty for counterfeiting, &c., inspectors'

marks on a side of, 269

Upper, measurers of, to be appointed by select-

men, &c., annually, 270

to be sworn, 270

to furnish themselves with measures and

seals, 270

duties and fees of, 270

penalty for counterfeiting marks ofmeasurer, 270

manufacturers of leather, boots, &c., to have

right to stamp articles manufactured

by them, 270

such stamp to be considered as warranty, . 370

articles not considered merchantable unless

so stamped, 270

penalty for fraudulently using stamp or

^jne of another person, 270

legacies:
when not to lapse by death of. legatee before

that of testator, if issue survive, . . . 479

such issue to take, unless, &c., 479

to a subscribing witness to a will, void, unless

there are three other competent wit-

nesses, 477

may be recovered by action at law, and time of

action not limited, 49.3

may be attached and held by trustee process, . 723

when and how liable to contribution for pay-

ment of debts of testator, 479

LEGATEES.
to contribute when estate is taken from a dev-

isee, &c., to pay testator's debts, or

for dower, &c., of widow,' .... 479,480
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LEG-ATEES— contimicd.

how liable to contribute to posthumous or other

child omitted in testator's will, ... 479

may recover legacies by action at common law,

and time therefor not limited, .... 493

maybe required to give bond to refund, if neces-

sary, when they demand payment

within two years after administration

is taken, 493

when and how liable for debts of testator, . . . 50~

actions against, for such debts, not barred by

provisions for action against execu-

tors, &c., 492

estates of, liable for such debts after their death, 507

not liable to pay more than amount received

from testator's estate, 507, 508

liable to contribute among themselves, &c.,

when debts are paid by part, 508

having claim for further damages against exec-

utor, &c., after judgment on bond,

may have writ of scire facias, and

new execution thereon, 507

residuary, when executors, may give bond to

pay debts and legacies, 481

LEGISLATIVE DEPABTMENT.
not to exercise executive and judicial powers, . 17

to consist of two branches, 17

to be styled the General Court of Massachusetts, 17

{See General Court.)

LESSEE.
of personal property, selling without written

consent of owner or lessor, how pun-

ished, 803

LEWD, "WANTON, AND LASCrVTOITS
PERSONS,
common, in speech or behavior, how punished,

820, 821

LEWD AND LASCIVIOUS COHABITA-
TION.
how punished, 818

LEWDNESS.
open and gross, how punished, 818

LEVY.
of warrants of distress for taxes, 82

of execution on real estate, 516-521

on personal estate, 687-690

(See Execution.')

LIBEL.
evidence of truth of matter may be given in evi-

dence as justification in civil actions,

for publishing, 662

justification in actions for, not proof of malice, . 662

form of declaration for, 666

actions for damages for, to be brought in two

years, 777

the truth may be shown in defence in indict-

ments for, % . . . . 841

such defence sufficient, unless malicious inten-

tion is proved, 841

Eor seizing forfeited goods, 772

proceedings thereon, 772-774

For divorce, {fee Divorce,) 532-537

LIBERTY, PERSONAL.
provisions respecting, 740-742

LIBERTY OF THE PRESS.
not to be restrained, 16

LIBRARIES.
of Individuals, when exempted from attach-

ment, &c., 688

Law.
associations for, heretofore organized, (except in

Sufiblk,) to remain corporations, . . . 207

LIBRARIES— continued.

may be organized in the several counties, . . 208

when organized, to be corporation to hold,

&c., law library of the county, .... 208

may make by-laws, subject to approval of

superior court, 208

first meeting, how called and when to be

holden, 208

clerk of courts to preside tiU clerk of asso-

ciation is chosen, 208

officers of, 208

duties of, to be defined by by-laws, .... 208

counties to pay certain sums to, 208

such sums, how to be applied, 208

treasurer of, to give bond, 208

to make annual return to county commis-

sioners, • . . 208

inhabitants of county may use books of, subject

to regulations, &c., 208

Public.

may be established by any ftty or town, .... 208

appropriations for the foundation and main-

tenance of, 208

donations for, by bequest, &c., may be held by

towns, 208

Social.

seven or more proprietors of, may he a corpora-

tion, 208

corporations so organized may hold real and per-

sonal estate, in addition to books, . . . 209

first meeting, how and by whom to be called, . . 209

officers of, to be chosen and manner of call-

ing meetings determined, 209

clerk to be sworn, 209

treasurer to give bond 209

sliaics may be assessed for preserving

library, &c., 209

LIBRARY, STATE.
to be in the state house, 54

when to be open and by whom used, 54

to be under management of trustees, 54

trustees of, by whom appointed and term of

office, 54

duties of, 54

secretary of board of education to be librarian, . 54

may appoint an assistant, 54

compensation of assistant librarian, 54

librarian to make annual report to legislature, . 54

trustees and librarian may employ assistance, . 54

books, &c., belonging to state to be kept in, ex-

cept, &c., 54

annual appropriation for, and by whom expend-

ed, 64

LICENSE.
if defendant, in criminal cases, justifies under

written license, &c., he must prove it, 841

until such proof, the presumption shall be that

he is not licensed, 841

To innliolders or common victuallers, may be

granted by county commissioners, in

towns, 455

and by mayor and aldermen, in cities, . . . 455

to specify place where such employment is

to be exercised, 455

not to protect person exercising employ-

ment in other than place specified, . . 455

to expire on April 1 , in each year, 456

list of persons to whom granted, for the pre-

ceding years, to be transmitted to se-

lectmen of towns, 450
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LICENSE— continued.

applications for, how made, 456

not to be yrantetl or renewed without certifi-

cate from selectmen, 45()

form of such certificate, 45(1

proceedings, if selectmen refuse certificate, 450

when may be revoked, 45()

no fee to be required i'or, . 45?

To keepers of intelligence offices, may be

granted by mayor and aldermen and

selectmen, 457

penalty on person's keeping such office

without, 457

fee for, 457

To auctioneers, may be granted by select-

men, 280

other provision*respecting, 281

To hawkers and pedlers, may be granted

by tlie secretary of the commonwealth, 282

other provisions respecting, 282, 283

To dealers in junk and second-hand ar-

ticles, may be granted by mayor and alder-

men and selectmen, 457, 458

to designate place of business, prescribe

restrictions, &c., 458

penalty on persons dealing in such articles

without, or contrary to provisions of, 458

To pawnbrokers, may be granted by mayor
and aldermen and selectmen, 458

to designate place of business, and pre-

scribe restrictions, &c., 458

penalty for carrying on business of, without,

or violating provisions of, &c., .... 458

Of livery stables, in maritime places, may be

granted by mayor and aldermen, &c., 45S

penalty for keeping or using stable without, 458

Por use of steam engines, furnaces, &c., in

certain places, granted by mayor and
aldermen, 458, 459

notice of application for, how given, .... 459

For selling, &c., fireworks, may be granted

by mayor and aldermen, &c., .... 4C0

penalties for violations of, 400

Of dogs, term of, and fees for, 401

to be issued by town clerk,. 461

when may be given, 461

new, not required upon removal, unless, &o., 461

penalty for keeping dog without, 461

towns, &c., may make additional regulations

concerning, and fix fees, 463

For theatrical exhibitioiis, public shows,
&c., may be granted by selectmen, . 463

penalty for setting up, without license, . 463, 464

for getting up masked balls, 464

for exhibiting fighting birds, &c., .... 464

For billiard tables, and bowling alleys, may
be granted for amusement only, by
mayor and aldermen, &c., 463

penalty for keeping billiard tables, &c.,

without, 403

To sell real estate, for payment of debts,

&c., by executors, 510, 512

of ward, by guardian, 545

LIENS.
On* Lands and Buildings.

who may have lien for labor done and materials

furnished, 762

nature of the contract to give a lien, 762

lieu not to attach for materials furnished, unless

owner of property is notified, .... 762

not to be of force against existing mort-
gage duly recorded 762

LIENS— continued.

not to attach, when owner gives written no-

tice that he will not be responsible, . 702

to be dissolved, luiless statement of account

is filed in city or town clerk's oflice, . 762

what the statement must contain, and when
to be filed, 702

what inaccuracy in the statement not to iu-

viilidate proceedings, 702

shall be dissolved, unless suit be brought to

enforce it, in ninety days, .... 702, 763

may be enforced by petition to superior

court for a decree for sale of premises, 703

when claim does not exceed one hundred
dollars, petition may be to justice of

the peace or police court, 763

parties may appeal therefrom, as in other

civil cases, 7(;3

petition may be inserted iu a writ of original

summons, 703

how served, returned, &c., 703

any number who have labored on same building,

&c., may join iu petition, 703

rights of each petitioner, and of the superior

court, 703

statements and prayer of such petition, . . 703

cither party may amend pleadings, 703

such petition to be indorsed like an original

writ, 706

what notice, and to whom, shall be ordered by
court, before acting on the petition, . 703

all creditors, having such lien, may appear and
prove their claims, and contest the

claims of each other, 763

claims of all such creditors, who appear, to be

determined by court with or without a
jury, 703

material questions of fact to be decided by a

jury, if either party require it, .... 764

before justice of peace, or police court, a jury

shall be had only as in other civil cases, 704

provision for allowance of claims due abso-

lutely, but not then payable, 704

of claims for part performance only, when
claimant is not in fault, 704

sale of premises to be ordered, if lien of any
creditor, who presents his claim, is

established, 764

of part of premises, when may be ordered, 704

notice of sale by officer, and debtor's right to

redeem, 704

court, on ordering sale, may direct officer how
to distribute proceeds, if claims are all

ascertained, 764

may order officer to bring proceeds into

court, if claims are not all ascertained

when sale is ordered, 764

how court may order distribution, according to

circumstances, 764

surplus proceeds of sale to be paid to debtor

;

liable, however, to attachment, &c., . 70-1

if premises are attached, when mechanic's state-

ment is recorded, what proportion of
proceeds of sale shall be reserved for

attaching creditor, 704, 765

to be ascertained by a jury or otherwise,

764,765
on such creditor's recovering judgment, re-

served proceeds to be applied to dis-

charge thereof, 765

if premises are attached after statement is re-

corded, surplus proceeds of sale to be
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applied as in case of successive attach-

meuts, &c., 765

where an attachment intervenes between two
liens, 765

different attaching- creditors, and persons having

liens, to be paid successively, accord-

ing- to date of thoir respective liens, . 765

several persons, who have liens and equal rights,

to be paid ratably, if proceeds are in-

sufficient to pay the whole, 765

if debtor have a life estate only, or is mortga-

gor, &c., when lien attaches, lien to

bind his interest, 765

if debtor die, or aliene the premises, suit may
be brought, or prosecuted, against his

heirs or assigns, 765

if creditor die, his administrator, &c., may sue,

or prosecute suit already commenced, 705

if creditor petition for sale prematurely, or be-

come nonsuit, other creditors, having
a lien, may proceed with the suit, 705, 766

claim of such creditor may be allowed, on
terms as to costs, if the suit be pur-

sued by others, 705, 766

foregoing provisions not to take away creditors'

common law rights, 760

appeal to supreme court allowed from any final

judgment, &c., of superior court, . . 765

costs to be subject to discretion of court, and
paid from proceeds of sale, 766

when debt is fully paid, creditor,at debtor's ex-

pense, to discharge lien in the regis-

try, or execute a release thereof, . . . 706

On Ships and Vessels.

who to have, for what, and by virtue of what
contract, 768

to be preferred to all liens, except mariners'

wages, 768

to continue until the debt is satisfied, 768

to be dissolved, unless sworn statement filed, . 768

within what time to be filed, 708

what the statement is to contain, and where to

be recorded, 708

where ship is built partly in one place and partly

in another, either place to be deemed
the port, 768

what inaccuracies not to invalidate proceedings, 768

may be enforced by petition to superior court, . 768

in what county proceedings are to be had, . . . 708

Petition, form of, and how served, &c., . . . 708

what to contain, and prayer of, .... 768, 709

may be amended by cither party, 709

several claimants may join in one petition, . 709

rights of each petitioner and of the respond-

ent in such case, 709

claims in such case to be marshalled, and
net proceeds of sale distributed, . . . 769

if all liens cannot be satisfied, those for la-

bor to have one third greater percent-

age than those for materials, &c., . . 768

attachment to issue against vessel at time

of filing petition, 768

how may be dissolved, 708

such dissolution not to dissolve the lien, . 768

foreign vessels not affected hereby, .... 769

On other Personal Property.

For -work done, or money expended on, . 769

person having lien, may petition justice of

peace or police court for an order of

sale of the property if money is not

LIENS— contimied.

paid iu sixty days after a written de-

mand therefor, 709

in what county petition to be brought, . . . 769

justice to issue notice ; service and return, . 709

proceedings, where owner is unknown or

resides out of the state, 769

when the justice or court may order sale, 769, 7/0

proceeds of sale, how disposed of, . . . 709, 770

surplus to be paid to owner on demand, . 770

amount due to be ascertained an« recorded, 770

either party may appeal, 770

if respondent appeals, he shall recognize, . 770

condition of recognizance, 770

prevailing party to recover costs, 770

rights of persons, having lien, to dispose

of property otherwise, not hereby af-

fected, 770

Boaxding-house keepers to have lien on
baggage and effects of boarders or

guests for board, 770

baggage of mariners excepted, 770

how lien may be enforced, 770

Of attorney, on client's execution, &c., . . . 615

Attachment of property held by, how made,

027, 628
On Real Estate in other Cases.

on land, for taxes assessed thereon, 83

of testator, for payment of his debts, not

discharged by bond of executor to

pay debts and legacies, 481

damages awarded by jury against a mill owner
for flowage, to be on mill and mill-

dam, 756

to what sums to extend, 756, 757

premises may be sold on execution, .... 757

of demandant, in action to recover an estate for

hfe, for money paid tenant for impro ve-

ments, . . . , 095,696

Not defeated by homestead estate, 525

lilEUTENANT-GOVERNOB.
title of, 25

to be.chosen annually, 25, 34, 36, 62

qualifications of, 25

oath of, 29, 33

return of votes for, 59, 00

in absence of governor, to be president of coun-

cil, 25

to be member of council, except, &c., 25

when to be acting governor, 25, 26

when offices of governor and, are vacant, coun-

cil to exercise powers of, 26

to hold no other office, except, &c., 30,33

compensation of, 128

may administer oaths of office to public offi-

cers, 131,132

exempted from serving as juror, 079

LIFE INSURANCE COMPANIES, {see

Jnsu)-ance Companies,) 329, 330.

LIGHT.
easement of, not to be acquired by use, 472

LIGHTERS.
weighers of, &c., 290, 291

(See Vessels.)

LIGHTHOUSE ISLAND.
lighthouse on, ceded to United States, 44

LIGHTHOUSES, &c.
ceded to United States, 44, 45

keepers of, exempted from military duty, ... 93

LIME.
inspectors of, may be chosen, in places where

lime is manufactured, 270
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inspectors to be sworn, 270

to inspect lime manufactured in such place,

when tilled at the kiln, &c 270

fees of, 270

casks of, how branded, 270

quality of, and of casks, 270

Maine, descriiition of casks for, 270, 271

penalty for selling, in casks, contrary to

law, 271

to be forfeited, if sold or shipped contrary

to these provisions, 271

penalty for shifting- contents of casks after

being branded, 271

LIMITATION OF PERSONAL AC-
TIONS.

One Yeak.

actions by creditor against executor or adminis-

trator after notice of assets coming to

executor, &c., after two years, .... 491

against executor or administrator, tor same
cause of action, after the determina-

tion of the original suit by abatement,

&c., 401

against executor or administrator by cred-

itor whose right of action does not

accrue Avithin two years after the no-

tice of their appointment, 492

by creditors against heirs, next of kin, dev-

isees, or legatees, 507

actions for penalties or forfeitures given

wholly or in part to the ijlaintiff, . . . 779

on replevin bonds, 733

on bond given by debtor, whose goods are

attached, to pay appraised value, . . . 630

of writs of review, on judgments against

absent defendants in certain cases, . . 646

for fines and costs by commonwealth
against guardians of poor convicts

discharged, 879

scire facias against bail, 643

action on recognizances and bonds for poor
debtors, 641

Two Years.

actions for recovery of unlawful interest paid, . 292

for recovery of expense of support of

paupers, &c., .393

for assault and battery and for false impris-

onment, 777

for libel and for slander, 777

by or against executors or administrators,

where the deceased died before the

time limited, or within thirty days
after, 778

against executors and administrators, after

giving notice of their appointment by
creditors, 484, 491

against public administrator under general

bond, from date of letters of adminis-

tration, 487

and after assets come to their hands, . . . 491

against new administrator after his giving

bond, unless, &c., 492

against a master for breach of the indenture

of apprenticeship, 551

by the commonwealth for penalties and for-

feitures, 779

for the support of paupers and prisoners, 393, 866

for taking illegal fees, 814

for making, &c., false certificate of wit-

nesses 814

LIMITATION, &c.— continued.

Three Years.

applications for damages caused to lands, &c.,

by the acts of an aqueduct corpora-

tion, 370
scire facias against trustee after judgment, . . . 725

Four Years.

actions against sheriff's for the default of their

deputies, 777

against sureties on guardians' bonds, ... 546

Six Years.

actions of contract on any contract or liability

not under seal, 777

except on judgment of court of record in

the United States, 777

for arrears of rent, except in cases under seal, 777

of replevin, and for taking, detaining, or in-

juring goods and chattels, 777

all actions of tort, except certain specified

ones, 777

against the last shareholders of an aqueduct
corporation after its dissolution, . . . 375

writs of certiorari, 743

writs of error on judgments in civil actions,

except, &c., 745

actions on causes of action that have been
fraudulently concealed, 778

Twenty Ykars.

personal actions on contracts not limited by
foregoing provisions, &c., 778

actions on bills, notes, &c., issued by banks, . . 777

by original payee (or by executor, &c.) of
witnessed promissory notes, 777

Exceptions.

minors, married women, persons absent from
the United States, insane or impris-

oned, may sue within the times lim-

ited after the disability is removed, . 778

time of war not included in the computation, in

case of certain alien plaintiff's, .... 778

time of defendant's absence from the state

not to be included, 778

two years to be allowed on death of either

party before, or within thirty days
after, expiration of limited time, . . . 778

one year to be allowed after failure of former
suit, or reversal of judgment therein,

for same cause, 491,778
fraudulent concealment of cause of action not to

prevent suit within six years after its

discovery, 778

action by legatees not Limited, 493

Part Payment, New Promise, Indorsement,
Acknowledgment.

efi'ect of payment of principal or interest, not
altered, ; 779

acknowledgment or promise, if in writing and
signed by party chargeable, iirevents

the limitation operating, 778

indorsement of payment on note by payee not
suflicient, 779

promise, &c., by one of several joint debtors, to

affect himself only, 779

or by one of several joint executors, &c., . . 779

General Provisions.

limitation of demands filed in set-oflT, . . . 671, 779
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in actions against several joint debtors, if plain-

tiff is barred by limitation against

some and not against others, how
judgment is to be entered, 779

in pleas of abatement for non-joinder of defend-

ants, if action was barred by limita-

tion against those not joined plain-

tiff may have judgment, 779

in actions of contract to recover balance in

mutual and open account, limitation

to run from last proved item of ac-

count, 777, 778

all limitations apply to actions brought by the

commonwealth or for its benefit, . . . 779

do not apply to any action otherwise spe-

cially limited by law, 779

running of statute period not affected by repeal

by the General Statutes, 880, 881

judgments and decrees of courts of record in

the United States presumed to be

paid in twenty years after the rendi-

tion thereof, 779

LIMITATION OF REAL ACTIONS,
AND RIGHTS OF ENTRY.
to twenty years next after seisin of demandant,

or those under whom he claims, ex-

cept, &c., 775

this pi-ovision extended to suits by or on

behalf of commonwealth, 770

except as to Province lands in Province-

town, and certain lands in the basins

of Back Bay, 77C

heirs, &c., of tenants, or remainder-men in tail,

limited like their ancestors, &c., as to

estates which their ancestors, &c.,

might have barred, 770

estates tail and remainders, and reversions

expectant thereon, also barred, . . . 770

from what time twenty years shall be com-

puted, when right, &c., first accrued

to demandant's ancestor, 775

when demandant's right shall be deemed to

have first accrued, in diflerent cases, . 775

persons disseised, 775

heirs and devisees of one who died seised, . 775

where there are intermediate estates, . . . 775

in case of forfeiture, or breach of condition, 775

in cases not otherwise specially provided for, 775

five years' extension of time to successors of

ministers, and other sole corpora-

tions, in certain cases, 775

ten years' extension, in favor of persons under

disability when their right accrued, . 775

in favor of heirs, &c., of those who die dur-

ing continuance of disability, . . 775, 770

no extension of time allowed, after death of

person under disability, by reason of

disability of other persons, 770

extension of one year, after abatement of a suit

by death of a party, or reversal or

arrest of judgment on a verdict for

demandant, 777

foregoing limitations take effect after Decem-

ber, 1839 ; with a saving for persons

then under disability, 770

action or entry, by executors, &c., into lands

fraudulently conveyed by deceased,

limited to five years, 511

by wards, heirs, &c., for or into land sold

by guardians, administrators, limited

to five years, 515

LIMITATION, &c. — continued.

limitation, when to begin to run in cases

of minors and persons out of state, . 515

action, by judgment creditor who has levied

on lands fraudulently standing in the

name of a person other than the debt-

or, &c., to be brought in one year, . . 523

no descent or discontinuance to take away
right of entry or defeat action, .... 776

entry on land to save limitations not effectual,

unless possession retained for a year,

or action brought within the year, . . • 776

claims, &c., for dower limited to twenty
years, 409, 470

for enforcement of mechanics' lien, to be brought

within ninety days, 703

to foreclose mortgage after tender, and founded

thereon, 713

LIMITATION OF CRIMINAL PROSE-
CUTIONS.
iudictmcnts for murdermay be found at any time, 839

for other offences, within six years from the

commission thereof, 839

time that person is not usually and publicly

resident within this state not to be

reckoned as part of the six years, . . 839

(^For other Limitations, see Titles of particular

offences.)

LIMITED PARTNERSHIPS.
special pro\'isious concerning, 269, 297

insolvency proceedings by and against, how
conducted, 597

(See Partnerships.)

LINEN.
manufacture of, by corporations chartered for

other purposes, 341

LINES OF TOWNS.
provisions respecting perambulation of, . . 157, 158

LIQUORS, SPIRITUOUS AND INTOXI-
CATING.
what to be so considered, 442

not to be furnished convicts, except prescribed,

under penalty, 863

provisions for the regulation of manufacture

and sale of, 438^53

1. Commissioner.

Commissioiier to sell to town agents,how ap-

pointed, and tenure of office, 438

to give bond, 438

to keep place of business in Boston, and sell

to agents pure liquors, 438

liquors, kept for sale by, to be analyzed by

state assayer, 438

to sell no liquors without assayer's certifi-

cate that same is pure, &c.,
_

438

analysis, how made and certified, &c., ... 438

to sell for cash, Tit advance on cost not ex-

ceeding five per cent., 438

to keep record of all purchases, sales, &e., . 438

such record to be open to inspection of select-

men, &c., 438

to seal all packages of liquors sold by him, . 438

penalties on, for adulteration, selling to per-

sons not agents, &c., 438, 439

for selling adulterated liquors, 439

on persons employed by, for same of-

fences, 439

to receive no compensation from state, . . . 439

to incur no liability in behalf of state, ... 439

to make annual report to secretary of com-

monwealth, 439
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to appoint agents to sellliquors in Boston, . 4.39

successor iu office to purcliase stock of, . . 439

value of stock of, how determined in case of

disagreemeut, 439

2. Authority to Manufacture and Sell
FOR Exportation, &c.

Manufacturers of, how authorized to make
and sell, 439

to receive certificates of authority, and to

give bond, 439

form of such bond, 439, 440

bond of, to be put iu suit for breach thereof,

and certificate forfeited, 440

to keep book, open to inspection of board

authorizing manufacture, &c., .... 440

to record sales in such book, &c., 440

record of names, residences, &c., of, and of

town agents, &c., to be kept by clerks

of boards authorizing, &c., . ..... 440

Buch record to be open to public inspection, 440

3. City and Town Agents.

Agents for selling, to be appointed annually,

in every city and town by select-

men, &c., 440

to sell for medicinal, mechanical, &c., pur-

poses only, 440

to receive fixed salaries, 440

penalty on selectmen, &c., for not appoint-

ing, 440

to receive certificate authorizing to purchase

and sell, &c., 440

to give bonds, 441

form of bonds, 441

bond to be put in suit for breach thereof,

and appointment revoked, 441

record of appointment of, to be kept by town
clerks, 441

to keep account of purchases of liquors, &c.,

and of forfeited liquors delivered to

them, 441

to keep record of all sales ; form of such

record, 441

to purchase only of commissioners, under

penalty, 441

may be restrained by supreme judicial court

from purchasing contrary to law, . . 441

to make returns of purchases annually, to.

secretary of commonwealth, . . . 441 442

penalty on, for neglect to make returns, . . 442

for making false statements to, 442

4. Sales, &c., specially authorized.

foreign Uquors, imported under laws of United
States, may be sold by importer in

the original packages, ' 442

pure alcohol may be sold by druggists to phy-
sicians, &c., for medicinal purposes, . 442

druggists to keep record of such sales, open to

inspection of selectmen, &c., 442

penalty on, for illegal sales, 442

chemists, &c., may keep spirituous liquors for

use in their art or trade, ....;.. 442

cider may be manufactured and sold for other

purposes than a beverage, 442

wine, unadulterated, may be sold for sacramen-
tal purposes, 442

5. Unlawful Sales, &c. ; Remedies, Pun-
ishments, &c.

manufacture and sale of intoxicating liquors

prohibited, unless authorized, &c., . . 442

LIQUOES, &c.— continued.

owning and keeping liquors witli intent to sell,

prohibited unless authorized, &e., . 442

penalties for unlawful sales, 442

on second and subsequent convictions, . 442, 443

on person employed by seller, 443

jurisdiction of such offences given to justices

of the peace, CiOS, 009

penalty for being manufacturer or common
seller, 443

on second and subsequent convictions, . . . 443

on person employed by such manufacturer,

&c., 443

three several sales to be evidence of common
seller, 443

several parties charged, and fjveral offences may
be included, in same complaint, . . . 443

sever.al offences may be tried at same time, . . . 443

party convicted of several ofiences at one term,

liable to same penalties as if convicted

at different terms, 443

but aggregate term of imprisonment imder

one complaint, &c., or at same term,

not to exceed one year, 443

delivery of liquor to be prima facie evidence of

sale, except, &c., 443

penalty for owning or keeping liquor with in-

tent to sell, 443

for receiving liquor unlawfully sold, to be

conveyed to another person, 443

on railroad corporations and their servants

for receiving liquor unlawfully sold

for transportation, &c., 443,444

for bringing into state with intent to sell,

&c., 444

husband, wife, parent, Ac, may give notice in

writing, to seller, not to deliver liquor

to certain persons, 444

persons giving such notice may recover damages
of seller for delivery of liquor after

notice, 444

married woman may maintain action for sucli

damages in her own name, and re-

cover to her separate use, 444

persons unlawfully selling liquor liable for dam-
ages done by persons intoxicated

thereby, 444

persons found intoxicated, in certain cases, may
be arrested without warrant, &c., . . 444

to be taken when recovered before police

court, &c., on complaint for drunken-

ness, 444

to be discharged if they disclose name of

party, &c., of whom they procured

liquor, 444

complaint to be filed by officer, in such case,

against party unlawfully selling liquor

to such person, 444

forms of complaint, warrant and mittimus, in

cases of illegal sale, &c., 4-19, 450

Search warrants for liquor kept for unlawful

sale to be granted by justice of peace,

&c., on complaint of two persons un-

der oath, &c., 444, 445

not to issue for search of dwelling-houses,

unless, &c., 445

place to be searched, <fcc., to be particularly

designated in, 445

premises described in, to be searched and
liquors seized and held by officer un-

til final action, 445

form of, and of complaint for, 450, 451
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notice to issue to keeper, returnable before

justice, &c., if liquors seized do not

exceed twenty dollars in value, . . . 445

returnable to superior court, if liquors

seized exceed twenty dollars in value, 447

what to contain, how served, &c., . . 445, 446

forms of, and of warrant for, .... 451, 452

if not duly served, new may be Issued, . . 446

parties interested may appear and make
claim, and be admitted as parties on
the trial, 44G

trial to proceed whether claim is made or

not, 446

liquors, &c., appearing to be unlawfully

kept, to be forfeited, 446

if not proved to be unlawfully kept, to be

restored, . . . -. 446

what, when forfeited, to be delivered to

town agents for sale, &c., 446

what, to be destroyed, 446

form of warrant for such delivery and de-

struction, 452, 453

persons whose claims are not allowed, to

have right of appeal, • 447

costs in such cases, by whom paid, &c., . 446, 447

executions for, and commitment for non-

payment, 447

houses used for illegal sale of liquors, to be

deemed nuisances, 454

penalty for keeping, for such purpose, . . . 454

use of by tenant for such purpose, to avoid

lease, 454

penalty on landlord for letting for such pur-

pose 454

booths used for sale of liquors within one mile

of cattle show, &c., may be abated as

nuisances, &c., 454

persons found in the act of illegally selling,

&c., may be arrested without warrant, 447

illegally selling at public gatherings to be

arrested, and liquor, &c., seized, . . . 447

duties of sheriff, and other public oflScers, in

such cases, 447

if sheriff, &c., neglect to prosecute after notice

of violation, any person may prose-

cute, and be entitled to fines, &c., . . 447

persons convicted of unlawfully selling, <tc., to

give recognizance not to commit new
offence, 448

recognizances to be put in suit within sixty days

after default, 448

may be put in suit after sixty days, 448

suits on, not to be continued, except, &c., . . 448

prosecutions for illegal sales, <fec., under this

chai:)ter, to take precedence of other

cases in courts, 448

nolle prosequi not to be entered in, nor con-

tinuances granted, except, &c., .... 448

liquors unlawfully kept for sale, &c., and vessels

declared common nuisances, 448

payment for liquor illegally sold, to be without

consideration, &c., 448

actions for, not maintainable, 448

officers, duty of certain, respecting violations of

law 447,448

executing warrants, to be protected, .... 448

penalty on, for neglect to serve warrants,

&c., 448

indemnity for damages to, in certain cases,

to be claimed of commonwealth, . . . 449

forms of proceedings, 449, 453

lilTERART, &o., INSTITUTIONS.
to be cherished by legislature, &c., 28, 29

property of, exempt from taxation, 74

LIVERY STABLES.
provisions concerning, 45s

keepers of, not to give credit to students, . . , 457

LOAN AND FUND ASSOCIATIONS.
heretofore incorporated, to remain bodies cor-

porate, &c., 335

to have as part of title " Loan and Fund Asso-
ciation," 335

to have not less than three hundred shares, . . 335

to file copy of by-laws with secretary, 335

copies of, what certificates to be evidence, . . . 335

to make loans in accordance with their by-laws,

on real estate, or such securities as

savings banks may loan upon, .... 335

to contract no debts other than those connected

with expense of business, 335

members, who can give satisfactory security, to

be preferred in loans, 335

no member, who has borrowed money, to

vote on question affecting claim

against himself, 335

supreme judicial court to have full jurisdiction

in equity in controversies between

corporation, &c., 335

membership, charge for, not to exceed two dol-

lars on a share, 335

no fine to exceed ten per cent, on amount for

which default is made, nor five per

cent., if paid within six months, . . . 335

all payments of principal to be deducted there-

from as often as once in two years, and

interest reduced, 335

to publish annually, &c., statement of its actual

financial condition, &C.,. 335

and deposit copy, &c., in office of secretary, 335

borrower to have his bond and mortgage can-

celled, &c., on payment, &c., 335

when all shares are rcdeemed,&c.,orwhen funds,

4S:c., are sufficient to pay the value of

unredeemed shares, &c., the corpora-

tion to cease, except to settle its affairs, 335

insurance commissioners to visit and examine,

&e., 335

LOBSTERS.
not to be taken in certain places, by persons not

living in the state, under penalty, . . 431

nor by inhabitants of this state, in vessels of

over fifteen tons, &c., 431, 432

on shores of Provincetown, how to be taken, &c., 432

penalty for illegal taking of, in Provincetown,

how and to whose use recovered, . . . 432

for taking, at certain seasons, in Sandwich

and Wareham, 432

LOGS.
afloat, or cast on shore, provisions respecting, . 424

LONG ISLAND HEAD.
land on, for lighthouse, ceded to United States, 44

LONG POINT.
land on, for lighthouse, ceded to United States, 44

LORD'S DAY.
to include time from midnight to midnight, . . 435

labor, &c., on, except of necessity, &c., prohib-

ited, under penalty, 434

travelling on, except from necessity, prohibited,

under penalty, 434

persons keeping places of entertainment, &c.,

not to entertain other than travellers, 434

penalty for second, and for third convictions, of

such offence, 434
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penalty ou persons abiding- and drinking at such

place on, 434

on persons attending public amusements on

evening of, or evening preceding, ex-

cept, &c., 434

for rude behavior, &c., in churches on, . . . 434

for violations of, to be prosecuted vrithin

six months after offence, 435

innholders, &c., not to entertain, &c., persons,

not travellers, on evening of, or on

evening preceding, under penalty, . . 434

penalty on innholders, &c., for permitting im-

plements of gaming to be used on, &c., 435

sheriffs, grand jurors, &c., to inquire into viola-

tions of, 434

writs, &c., not to be served on, 434

person serving writ, &c., on, liable in damages
to party aggrieved, 434

persons who observe Saturday as the Sabbath,

may perform secular business, &c., on, 435

bills of exchange, notes, &c., maturing on,

when payable, 293

persons committed to jail on, or on afternoon

or evening preceding, may be bailed

on, 834

LOST GOODS.
or money, of three dollars' value, notice of, to

be posted by finder, 425

notice of, to be given to town clerk, 425

to be entered by clerk in book kept for that

purpose, 425

of ten dollars' value, how to be cried, or adver-

tised, 425

how to be appraised, 425

appraisers of, by whom appointed and sworn, 425

owner of, how to obtain, &c., 425

to pay charges, 425

charges for keeping, &c., how determined, . . . 425

finder of, to retain, if no owner appears within a

year, 425

to pay half value of, to town treasury, . . . 425

liable to suit, by treasurer, for half value, . 426

penalty on, for neglect to give notice, &c., . 426

LOTTERIES.
punishment for setting up, or promoting, or dis-

posing of property by, &c., 823

for permitting the setting up, &c., of lotte-

ries, 823, 824

for selling or permitting sale of tickets, &c., 824

for second offence, after conviction of a for-

mer, 824

for advertising, or exhibiting representa-

tion of, or of the drawing of, 824

for making, selling, or having with intent

to sell, tickets, &c., in fictitious lot-

tery, 824

on indictment for selling, &c., spurious tickets,

they shall be deemed spurious, unless

defendant prove them to be genuine,

&c., 824

prizes drawn in, and money, &c., received by
holder of tickets, forfeited to common-
wealth, how recoverable, .... 824, 825

LOTTERY TICKETS, &c.
search warrant may issue for, 830

LOVEL'S ISLAND.
ceded to United States, 44

LO"W LAISTDS.
improvements on, how made, &c., 750-753

LUMBER.
Surveyor-general of, how appointed, .... 271

87 130

LUMBER

—

contimied.

limits of his district, 271

to reside in district and keep office in Boston, 271

to be sworn, and give bond, 271

term of office, 271

not to be a dealer in lumber of the kind he
is appointed to survey, &c., 271

all applications for survey to be made to, . . 271

to appoint deputies, for whom he shall be

responsible, 271

to keep record of lumber surveyed, and fees

received by himself and deputies, . 271, 272

such record to be open to inspection of city

councils and selectmen, 272

to receive ten per cent, of deputies' fees, . . 272

to make annual returns to secretary, .... 272

Deputy-surveyors to be citizens of places

for which they are appointed, .... 271

to be sworn, and give bond, 271

not to be dealers in lumber of the kind they

are apjjointed to survey, &c., 271

one or more to survey ship timber, one or

more to survey ornamental wood, &c., 271

fees of, 273,274

Surveyors of, in places not included in survey-

or-general's district, 272

cities may establish ordinances concerning

appointment of, 272

duties of, 272

not to survey lumber in which they have
pecuniary Interest, 272

fees of, 273, 274

penalty on, for fraud, neglect, &e., 274

Division of, into sorts and numbers, . . . 272, 273

pine boards and planks, 272

joists and dimension timber, 272

spruce, hemlock, juniper, southern pine, &c., 272

ash, maple, &c., boards, &e., 272

sorts and numbers of hewn timber, .... 273

oak, jumper, and spruce knees, 273

mahogany and cedar, 273

hewn and round ship timber, 273

white and Norway pine, &c., 273

Fees for surveying to be paid by purchaser, . 273

Penalties on persons buying and selUng with-

out survey, 274

on persons acting as surveyors without au-

thority, 274

LUITATIC, included in the words "insane per-

sons." (See Insane Persons.)

LUN".ATIC HOSPITALS, STATE.
at "Worcester, Taunton, and Northampton, to

be under go\'ernment of five trustees,

to be appointed by governor, &c., . . . 406

Trustees of, may take and hold grants, &e., . 406

general powers and duties of, 407

to appoint superintendent, who shall be a

physician, 407

to appoint treasurer and other officers, . . . 407

to determine salaries of officers, subject to

approval of governor and council, . . 407

what visitations of hospitals to be made by, 407

to make report annually to governor and
council, 407

to audit report of treasurer, and transmit it

with report to governor and council, . 407

to make certain inventories annually, ... 55

Treasurer of, to be appointed by trustees, and
to give bond, 407

books of, to be at all times open to inspec-

tion of trustees, 407

Lunatics, how and by whom committed to, 407, 406
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LUNATIC 'ROSTTFAIaS— continued.

lunatics, how diselmrged or removed, 410

not to be discharged without suitable cloth-

ing, 411

what certificates to be made by judges, and effect

thereof as to lunatic's residence, . . . 407

proceedings and notice on complaint for com-

mitment to, 407,408

town paupers, at what rates to be admitted to, . 409

inmates of, may be transferred from one hospi-

tal to another by governor, 410

may be transferred by alien commissioners, in

certain cases, 397

LUNATIC HOSPITALS— continued.

but not without concurrence of trustees, . . 397

may be removed by trustees to jails, when hos-

pitals are full, 410

selection for removal, how made, 410

prisoners, how removed to, from prisons, . . . 878

incurable lunatics may be removed from, .... 410

proceedings in such case, 410

may be recommitted in certain cases, .... 411

lunatics confined in jails, &c., may be removed
to, by order of governor, 412

persons acquitted, or not indicted by reason of

insanity, to be removed to, . 838, 841, 842

M.

MACHINERY.
used for manufacturing, where taxable, .... 76

wilful injury to, how punished, 804

MACKEREL.
provisions respecting inspection, &c., of, . 261, 262

MAGAZINES, &c.
to be in custody of adjutant-general, 55

( See Public Property.)

MAIMING.
punishment for, 792

for aiding and abetting, 702

for assault, with intent to maim, 793

MAJOR-GENERAL.
how appointed and commissioned, .... 24, 95, 97

how notified of election, 98

when to signify acceptance of office, 98

(.See Militia.)

MALICIOUS.
offences against property, 803-807

gathering up of bank bills, with intent, &c., . . 810

MANDAMUS.
writs of, may be issued by supreme court, . . . 553

proceedings under, 743, 744

return thereto, answer, demurrer, 743

no action shall lie for a false return, 743

if party suing the writ maintains the issue on
his part, his damages shall be as-

sessed 743

judgment to be for costs, and that a peremptory

writ of mandamus be granted, .... 743

court may make rules before and after first

writ, 743

admittance of thii'd party, proceedings in such

case, 743, 744

not to abate on death, resignation, &c., of per-

son to whom writ was first directed, . 744

costs on petition for, 781

MANSLAUGHTER.
puiiisliment of, 792

MANUFACTURING CORPORATIONS.
established by special charters subsequent to

February 23, 1830, &c., continued sub-

ject to the provisions of chapter 38

Kevised Statutes, 33(5

every company may make by-laws, &c., with pen-

alties, 33('>

business of, to be managed by a president, a

board of directors, &c., 336

may determine, by its by-laws, what number of

stockholders shall attend, or what
number of shares shall be represented

at any meeting, to constitute a quorum, 337

MANUFACT'G CORPORATIONS— con tinned.

if the quorum is not so determiued, a majority

to be a quorum, 337

Capital stock to remain as fixed, &c., .... 337

of every company not organized, to be fixed

by the company, and at its first meet-

ing be divided into shares, of which a

record is to be made by the clerk, . . 337

shares to be numbered, 337

every stockholder to have a certificate of

his shares, under the company's seal,

and signed by the treasurer, 337

may be increased, not exceeding the amount
authorized by law, 337

no note or obligation given by stockholder

to be considered as payment of any

part of, 337

liabilities of members until whole amount is

paid in, 338

certificate of amount, &c., to be made and re-

corded in registry of deeds, 338

certificate of additional stock to be made, &c., 338

may be reduced by vote of company, .... 338

copy of vote to be recorded in registry of

deeds, under penalty on directors, . . 338

stockholders liable for debts of company, if

any part is withdrawn before payment, 338

shares in, how taxed, 76

every company may increase its capital

stock, not exceeding amount author-

ized by law, 337

may by vote reduce capital stock, .... 338

may by a vote issue two kinds of stock,

namely, general stock and special

stock, 337

special stock at no time to exceed two fifths

of actual capital, and to be subject to

redemption, &c., 337

holders of, entitled to a half-yearly divi-

dend, &c., 337

holders of, not liable for debts of corpo-

ration beyond their stock, 337

general stock, liolders of, liable for all debts,

&c., until special stock is redeemed

&c., 337

may assess upon shares such sums as the

company thinks proper, &c., 337

incorporated prior to 29th of June, 1857, to

give notice annually in ne,wspapers of

affairs of, &c., under penalty on stock-

holders, 338

before commencing business, certificate to
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be madu imdur oath, aud published,

setting forth name and purpose of as-

sociation, &c., 339, 342

certificate also to be filed with secretary, 339, 3-12

to be filed with city or town clerk, . . 339, 342

also to be filed within thirty days after

payment of any instalment, . . . 339, 342

no loan of money to be made by company
to stockholder, under penalty on offi-

cers, 339

debts of, not to exceed amount of capital

stock paid in, 339

in case of excess, directors, unless absent at

the time of contracting debt, to be li-

able, 339

incorporated before 23d February, 1830, &c.,

to have all rights, privileges, &c., then

enjoyed, 339

if such corporation adopt provisions of chap-

ter sixty, and record certificate there-

of, &c., stockholders not to be liable

for debts contracted afterwards, . . . 339

penalty for making false certificate, . . . 340

debts of, may be recovered of officers liable

therefor, in action of tort, 340

such action may be brought, although action

may be pending against company for

same debt, 340

and both actions may be prosecuted until

plaintiff recover his debt, 340

persons and property of stockholders, liable

for debt of company, may be taken ou
execution, &c., against company, . . 340

not to be taken on execution in any action

commenced since 24th of June, 1851,

unless, &c., 340

what charters revocable by legislature, . . 340

for manufijcture of cotton or woollen goods,

may manufacture certain other

goods, 340, 341

provisions concerning, may be amended by
legislature, 341

Shares, to be transferred by proprietor in writ-

ing, and recorded by clerk, 337

purchaser of, on delivering former certificate

to clerk, entitled to new certificate, . . 337

may be assessed, &c., not exceeding amount
at which each share was originally

limited, 337

may be sold to pay assessments, .... 337, 338

OflBcers, how chosen, 336

manner of choice to be prescribed by the

by-laws 336

liability of, for not making certificate of

stock, &c., 338

making or assenting to loan to stockholder

liable to the extent of such loan, &c., . 339

penalty on, for making false certificate, . . 340

or stockholders, paying debt for the com-
pany, &c., may recover, &c., against

the company, 340

President, how chosen, 336

directors, &c., after capital is paid in, to make
certificate, &c., under oath, 338

such certificate to be recorded in the regis-

try of deeds, &c.., 338

certificate of additional capital to be made
and recorded in the same manner, . . 338

penalty on any of said officers for refusal

or neslect to make certificate, &c., . . 338

Directors to be chosen annually, 330

MANUPACT'G CORPORATIONS— continued.
to be not less than three, 3,30

one of them to be chosen president, &c., . . 336
to be liable for debts of company, if vote to

reduce capital is not recorded, &c., . . 338

to be liable for debts, &c., if they declare

and pay dividend when company is

insolvent, &c., 339

in such case, amount of liability not to

exceed amount of dividend, 339

those absent at the time of making dividend,

or objecting thereto, &c., exempted
from liability, 339

to be liable for debts exceeding amount of
capital stock, unless absent when debt
was contracted, &c., 339

may exempt themselves from such liability

by forthwith giving notice to stock-

holders, &c., 339

Clerk to be chosen annually, &c., 336

to be sworn, 330

to record all votes, Ac, 330

Treasurer to be chosen annually, 336

to give bond, 336
to give notice, &c., of sale of shares, &c., . 338

Stockholders, absent, may vote by proxy, . . 337

proxy not valid unless executed within six

months previous to meeting, &c., . . 337

no proxy or attorney to cast more than fifty

votes, &c., 337

and no officer, as proxy, to cast more than
twenty votes, 337

liable, if any part of capital is withdrawn be- "

fore payment ofdebts of company, &c., 338

to be liable for debts of company, if state-

ment of affairs, &c., is not published
annually, 338

persons and property of, liable for debt of
company, may be taken on execution,

&c., against company, 340

persons and property of, not to be taken on
execution in any action commenced
since 24th June, 1851, unless, &c., . . 340

stockholder summoned, to be admitted to de-

fend, and may have judgment entered

for him, and judgment may be entered

in same action against company, . . . 340

supersedeas as to stockholder to be an-

nexed to execution on such judgment, 340

if person or property of officers cannot be

found, then person or ijroperty of

stockholders may be taken on execu-

tion, 340

provisions referred to not to apply to exe-

cutions issued on actions pending on
24th June, 1851, 340

or officer paying debt of company, &c., may
recover against the company, property

of stockholders not liable, &c., . . . 340

Assessments may be made by company, from
time to time, at legal meetings, . . . 337

not exceeding in the whole the amount at

which each share was originally lim-

ited, 337

if proprietor neglects for thirty days to pay,

his shares to be sold, 337, 338

members jointly and severally liable for all

debts, <fcc., until capital stock is fixed,

&c., and paid in, 32S

(See Corporation !<.)

MAJsriTPACTURLISrG ESTABLISHMENTS.
children between twelve aud fifteen years of age.
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&c., not to lie employed in, unless

they have attended school eleven

weeks in the preceding year, &c., . 229, 230

under twelve years of age, not to be em-

ployed in, unless they have attended

eighteen weeks, 230

penalty on owner, &c., of, for violation of these

provisions, 230

how and to what use recovered, 230

children under twelve, not to be employed in,

more than ten hours a day, under pen-

alty, 230

MARBLE.
city and town authorities may establish survey

of, 2/4

MARBLEHEAD NECK.
land at, (•crtcd to United States, for lighthouse, 45

MARBLEHEAD ROCK.
ceded to United States, 44

MARINERS.
provisions concerning, 289, 290

(See Seamen.)
MARKS.

on logs, &c., in streams, &c., penalty for cutting

out, 424

on iusijected hops, penalty for altering or coun-

terfeiting, 268

on leather, penalty for defacing, &c., 270

trade marks, how protected, 298

MARRIAGE.
Who m\y contract. Solemnization of, &c.

between certain relations, prohibited, . 528, 529

void, if contracted between such relations, . 531

void, if contracted while either party has

former husband or wife hviug, . . 529, 531

if either party is an insane person or

idiot, 529, 531

in this state, if solemnized out of state to

avoid prohibition, 529

when, if parties are under age of con-

sent, 531, 532

intention of, to be entered with to^vn clerk

or register in place of residence of

parties, 529

Certificate of such entry to be given to parties

by clerk, 529

to be delivered to minister or magistrate

before solemnizing, 529

not to be issued to certain minors except

on application of parents, 529

may be issued to minors if no parents, &c.,

within this state, 529

aflSdavit of ago of parties applying for, may
be required by clerk, 529

such affidavit to be sufficient proof of age, . 529

penalty on person applying for, for wilfully

making false statement respecting age,

&c., 529

if solemnized in another state between par-

ties living here, certificate to be iiled

with clerk, &c., within ten days after

return of parties, under penalty, . . . 529

of minors not to be solemnized without consent

of parents, &c., 530

by whom to be solemnized, and in what place, . 530

fees for solemnizing, &c., 787

of Friends or Quakers, may be solemnized as

heretofore practised, 530

penalty on justice or minister for solemnizing

unlawfully, 530

on person solemnizing without authority, . 530

MARRIAGE— continued.

not invalid for want of authority in person sol-

emnizing, if either party believes it

lawful, 530

admission of, by respondent in process before a

court, or general repute, &c., to be

competent evidence of marriage, . . . 530

solemnized in foreign country by consul, &c., of
United States, vaUd, 531

certificate of, from such consul, &c., to be pre-

sumptive evidence thereof, 531

validity of, not to be tried on collateral issue, . 531

when void, may be annulled by decree of nullity

or divorce, 532

when validity of, is denied, &c., may be declared

valid by decree, 532

of persons divorced from bond of matrimony, in

certain cases, may be authorized by
court, 534

of innocent party, after divorce, allowed, . . . 534

of guilty party, alter divorce, void, &c., .... 534

dissolved or annulled, on account of consanguin-

ity, issue of, to be deemed illegitimate, 534

on account of adultery of wife, legitimacy

of issue not affected, but if questioned

may be tried at common law, .... 534

on account of nonage, insanity, or idiocy,

legitimacy of issue not affected, . . . 534

of executrix, administratrix, and guardian, ex-

tinguishes her authority, .... 504, 546

of a female ward, extinguishes guardian's au-

thority as to custody, &c., 546

no action to be brought on agreement in consid-

eration of, unless in writing, &c., . . 527

Record of.

city and town clerks to record and index facts

concerning, 168

form of record, 168

return to be made by clerk to secretary, imder

penalty, 169

certificate of clerk to be evidence of such record, 169

towns may make additional rules concerning

registration of, 170

registrars may be appointed in certain towns

to make record, &c., concerning, . . . 170

record of, to be kept by persons solemnizing, 530

copies of such record to be returned monthly

to town clerks, &c., in town where

solemnized, and where parties reside, 530

to be presumptive evidence of marriage, 169, 530

penalty for neglect to make such returns, . 530

Divorce from.

provisions respecting, 531-537

( See Divorce.')

MARRIAGE CONTRACTS.
contracts may be made by parties before mar-

riage, concerning property of either

party, 541

what provisions may be made in, 541

limitations in, to take effect at time of marriage,

&c., 541

schedule and description of property described

in, to be recorded therewith, 541

when and where to be recorded, 541

if not recorded within ninety days after mar-

riage, to be void, 541

MARRIED WOMAN.
General Provisions.

to follow and have settlement of husband, if he

have any in the state, 390
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MAKRIED WO'M.KN—contimied.
settlement of, not lost by marriage, if husband

has none, 390

may maintain action for damayes against person

unlawfully selling liquor, alter notice

from her, •^H

policy of life insurance for benefit of, to inure

to her separate use, &c., 330

trustee may be appointed in such case, to

hold interest of, &c., 330

administration on estate of, to be granted to

her husband, unless, &c., 4S3

intestate, husband of, entitled to residue of per-

sonal estate after payment of debts,

&c., 485

divorced, may assume maiden name, 533

divorce for adultery by, wlien not to affect legit-

imacy of issue of marriage, 534

to be protected from restraint by husband

during pendency of libel, 534

not liable as accessory after the fact for felony

committed by husband, 826

entitled to dower, on divorce for adultery or con-

finement in state prison, &c., of hus-

band, 535

in what case entitled to her real estate on di-

vorce, 536

may recognize as a witness, 833

another person may recognize for, 833

penalty on, for burning dwelling, or certain

other property of her husband, . . . 796

may prosecute and defend suits commenced by
and against her before marriage, . . . 650

may be witness in action against husband,

founded on certain matters relating to

wife, 674

(See Allowance, Dower.)

Separate Eights, Liabilities of, &c.,

may hold property and earnings to her sole and

separate use, &c., 537

property of, so held, not subject to control of

husband, nor liable for his debts, 537, 538

real estate of, not her separate property, how
conveyed, 538

may sell and convey separate property, carry

on business, &c., 538

when such conveyance not valid without assent

of husband, &c., 538

husband not liable for contracts of, in relation

to her separate property, &c., .... 538

trustee may be appointed on petition of, to take

charge of her separate property, . . . 638

wages, &c., of, may be paid to, 538

receipt of, for income of her property, &c., valid

without husband joining, 538

property of,'received otherwise than from her

husband, not liable for husband's

debts, contracted after June 3, 1855, . 538

having separate property, may be sued for debts

contracted before marriage, 538

husband of, married since June 3, 1855, not liable

for debts of, contracted before mar-
riage, 538

may make will of her real and her separate per-

sonal estate, 538

wUl of, not to deprive husband of more than one
half of personal estate, without his

consent in writing, 538

not to impair husband's rights as tenant by
the curtesy, without his written as-

sent, 539

87*

MARRIED WOMAlH— conthmed.
husband not authorized to convey property

to, 539

may release dower on sale of land by guardian

of her husband, 5:j9

may join with guardian of husband in convey-

ance of her laud, 539

proceeds of such sale, how disposed of, &c., . . 539

agreement by, with guardi;m of husband, rela-

tive to disposal of such proceeds,

valid, 539

damages awarded for land of, taken by railroads,

&c., how disposed of, '. . . 539

may join with guardian of husband in making
' partition of her real estate, 539

guardian of, may join with husband in making
partition of her real estate, 539

may be put under guardiansliip for same cause

as if sole, 539,543,544

guardian of, not to be appointed without notice

to husband, 539

not to have care, custody, &c., of, except

wlien husband is insane, &c., 539

not to apply her property to support of her-

self and family, unless by leave of pro-

bate court, 539, 540

may be appointed to release dower and home-
stead in case of insanity, 540

proceedings in such cases, 540

whcu dower or homestead is so released, part

of proceeds of sale may be reserved for

use of, 540

such proceeds, how to be invested, &c., for

benefit of, 540

when provision is made for, in lieu of dower,
estate, how conveyed, &c., if she is

insane, 540

dower of, how released by guardian in such

case, 540

proceedings in probate court in such cases,

in what county to be had, 541

certified copies of decrees of court in such

cases to be recorded in county, &c.,

where land lies, 541

allowance to, out of estate of insane husband,

how made, 541

contracts may be made before marriage to se-

cure property to, 541

in such case, what to contain, when to be re-

corded, itc, 541

Coming into state without husband, he

never having hved with her in the

state, may make contracts, convey
property, &c., in her own name, as if

unmarried, &c., 541

liable to be sued on such contracts, &c., as

if unmarried 541

Coming into state "with husband, to re-

tain rights and property previously

acquired, 541

subsequent rights and liabilities of, same as

if married in the state, 541,542

Abandoned by husband, or he being sent to

state prison, may be autliorized to

sell and convey her real and personal

estate, and personal estate of husband,

in her riglit, 542

may use and dispose of such property

during husband's absence, &c., as if

unmarried, 542

may be authorized to make contracts, &c.,

in her own name, 542
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authority so grauted to contiuue till return

or discharge of husband, 542

suits in which she is a party, not to abate by
husband's return, 542

judgment against, recovered in such suit,

may be enforced against husband, . . 542

petitions of, may be filed and heard by su-

premo judicial court, in any county, . 542

MARSHAL OF UNITED STATES.
exempted from serving as juror, 679, 680

marsh;aIjS.
at cattle shows, how appointed, and powers and

duties of, 3~8

MARSHES.
provisions for improvement of, 750-752

MARSHPEE.
District of, to continue to be district and retain

powers conferred by special acts, . . . 165

regulations concerning shell fish in, ... . 433

Indians, appropriations, &c., for schools for, . 213

MARTHA'S VINEYARD.
land for lighthouse in, at Gay Head, ceded to

United States, 44

land and hospital in, ceded to United States, . . 44

land at Holmes's Hole, for lighthouse, ceded to

United States, 44

land at Tisbury in, ceded to United States, ... 45

MASItED BALLS.
penalty on persons setting up, &c., 464

olfenders to be bound over to superior court,

and furnish sureties of the peace, &c., 464

MASONIC TEMPLE.
in Boston, coded to United States, 45

MASSACHUSETTS. (See Constitution.)

constitution of, 13-40

MASSACHUSETTS GENERAL HOSPI-
TAL.
payment to be made to, by life insurance com-

panies, &e., 330

MASSACHUSETTS SOCIETY FOR THE
PROMOTION OF AGRICULTURE,
provisions respecting premiums offered by, . . 377

MASTER.
to be bound by indenture when he takes appren-

tice or servant, 549, 550

money, &c., paid by, to be for use of apprentice, 550

complaint for misconduct of, may be heard and
determined in superior court, .... 650

may be heard with or without jury, .... 550

may be discharged from his contract by court, . 550

costs, in such cases, how awarded and recovered, 550

liable to action on indenture, 550

damages recovered of, in such case, to be prop-

erty of apprentice, 550

limitation of action against, by apprentice, . . 551

death of, to discharge apprentice, 551

MASTER OF HOUSE OF CORREC-
TION.
to notify judge of insanity of prisoner, 87S

to report poor convicts, who have been confined

for three months, 878

(See Houses of Correction.)

MASTERS IN CHANCERY.
now in office, to contiuue, 616

not more than five in each county, to be ap-

pointed by governor and council, . . 610

to be sworn, and hold office for five years, . . . 616

to perform duties under direction of supreme

court, 616

fees of such, how taxed and paid, 616

reports of, to bear interest, 685

MASTERS IN CHANCETiY— continued.

when all in the couuty arc interested, or dis-

qualified to act in any matter, court

may appoint some other person, . . . 610

may approve bonds to dissolve attachments,

proceedings in such cases, 032

proceedings of, to be finished after termination

of commission, 616

to finish cases in insolvency commenced before,

and to return all papers and records

in such cases to registers of probate

and insolvency, COI

witnesses, how may be summoned, and com-
pelled to attend before, and sworn, (;72, 673

punishment of, for accepting bribes, 813

punishment for bribing, or attempting to bribe

them, 813

may authorize arrests on mesne process and ex-

ecution in civil actions, 633, 634

examine, discharge, or commit poor debt-

ors arrested, 635-040

fees of, in such cases, (HI

may approve bail bonds, 642

take depositions to perpetuate testimony, . 670

MATERIALS.
for carrying on trade or business, what exempt

from levy on execution and from at-

tachment, 624, 08S

MAYHEM.
punishniout of, 702

attempt to commit, 793

MAYOR.
may make requisition for militia in case of riot, 116

duty of, in suppressing riotous and unlawlul

assemblies, 815

penalty for neglect of duty, S15

with consent of aldermen, may remove con-

stable for gross misconduct, 166

if not elected, when chairman of board of alder-

men to act until, &c., 166, 167

when may hold other city offices, 107

exempted from liability to watch, 174

MAYOR AND ALDERMEN.
to have powers, &c., of selectmen in to%vus, . . 166

vacancies in, by non-election, how filled, .... lOG

to issue warrants for elections to fill vacancies

in city offices, 106

to make lists of voters, and post them ten days
before elections, 65

to be in session to receive evidence of qualifica-

tions of voters, 60

to give notice of meeting on posted lists, . . . 56,57

to correct lists, 57

to require proof of naturalization before enter-

ing name of naturalized citizen on

list, 57

when not answerable for omissions of names, . 57

penalty for giving false answer to, 57

on, for neglect of duty, 57

to call meetings for elections, 58, 68, 69

In certain elections, to decide whether officers

shall be voted for on one or more bal-

lots, 58

with city clerk, to examine returns of votes

made by ward officers, 69

penalty for neglect of duty as to elections of

members of congress, district-attor-

ney, &c., 69, 72

when may remove collector of taxes and ap-

point temporary collector, 87

to notify and draft enrolled militia upon order

of commander-in-chief, 92

J
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duties of, iu orgauizatiou of eonnjanies of mili-

tia, 9i

to provide armories for military companies, aud

tr lusmit certificates of rent, &c., to

adjutant-geueral, IW
to provide carriages and camp equipage for

militia drafted in case of invasion, &c., 110

duties of, respecting compensation of militia, . Ill

may make rules for regulation of carriages, &c., 167

to appoint agents to take census, 108

to aijpoiut officer of watch, &c., when watch is

established, 173

may order watch, when none is established, . . 173

power of, at tires, when firewards are not pres-

ent, 1~6

may appoint enginemen, &e., and discharge them

in places where there is no fire depart-

ment, 177, 178

may enforce vaccination of inhabitants when
public health requires, 191

may appoint truant officers, 230

powers of, iu relation to ways dedicated to pub-

lic, but not laid out and accejited, . . . 243

to cause permanent bounds to be placed at an-

gles of ways laid out by them, .... 2-14

to ascertain correct location of streets, &c., in

certain cases, 243

to regulate watercourses in public ways, &c., . 246

to determine damages occasioned by repairs,

&c., of highways, 247

may establish and grade sidewalks in certain

cases 250

powers and duties of, in relation to sewers and

drains, 254

to appoint measurers of grain and meal, .... 2G5

may appoint and remove weighers of hay, &c.,

where provisions of statute are adopt-

ed by city council, 2G0

may establish regulations for survey of marble, 274

to appoint inspectors of milk 274

may appoint weighers of coal, 279

to appoint persons to seize illegal measures, &c.,

of charcoal, &c., 280

may license auctioneers, &c., 280

may make regulations restraining, &c., minors,

from hawking and peddhug certain ar-

ticles, 281

duties of, respecting unclaimed effects of pas-

sengers in possession of common car-

riers, 427

to enforce provisions of game laws, 430

may grant permits to take oysters and other

shell fish from beds, 432

may grant licenses to plant and grow oysters, . 433

to appoint agents to sell intoxicating liquors

for medicinal, &c., purposes, annually, 440

penalty on, for neglect, 440

to prosecute for breach of bonds of such agents, 441

powers of, to abate certain nuisances, . . . 453, 454

may grant licenses to iunholders, &c., and revoke

the same, 455, 45(3

to furnish summary of laws, relating to iunhold-

ers, to persons licensed, 457

may grant licenses to keepers of intelligence

offices, dealers in second hand articles,

pawnbrokers, &c., 457, 458

licenses for steam engines, &c., in certain

places, &c., and regulate the use of

the same, 458, 459

licenses for billiard tables, &c., aud for the-

atrical shows, &c., 463

MAYOR AND ALD'EHWEN— continued.

may examiue steam eugiues aud boilers, and
suspend or prohibit use thereof, . 459, 460

may remove steam engines, &c.-, as nuisances in

certain cases, 460

to require unlicensed dogs to be destroyed, . . 462

proceedings by, in relation to ndsing or lower-

ing highway crossed by railroad, . . 357

to apply to county commissioners before laying

out highway across railroad, 358

powers, &c., of, in relation to signboards and
gates, &c., at railroad crossings, . 360, 361

certain acts and doings of gas-light companies
to be under control of, 343

to designate where posts oftelegraph companies

shall be located, 373

to assess damages to land owners in such cases, 373

compensation of, for services, &c., 373

may offer reward, not exceecUng five hundred
dollars, for arrest of certain offenders, 831

proceedings iu such cases, where more than

one claimant appears, 831

words, when applying to Boston, to mean the

board of aldermen, 167

MEADO'WS, BEACHES, SWAMPS,
MARSHES, LOW LANDS, &c.
held by several proprietors, how may be

drained, flowed, &c., 750, 751

person in possession to be deemed proprietor

when premises are mortgaged, .... 752

proprietors of, may petition superior court, set-

ting forth proposed improvements, . 751

court, on hearing, after notice given, may ap-

poiut commissioners to cause improve-

ments to be made, 751

commissioners to be sworn, to view the prem-
ises, give notice, &c., 751

to prescribe measures for making improve-

ments, 751

power of, to erect dams, &c., to order lands

to be flowed, open ditches, remove ob-

structions in streams, &c., 751

to open floodgates of mills, and make pas-

sages through or round dams of third

persons, 762

may employ persons to perform the above

work, unless proprietor does it, . . . 751

shall apportion and assess expenses on pro-

prietors, and may appoint and give

warrant to a collector, 751

power, liability, and compensation of collector, 751

how commissioners shall apportion expense on
tenants and reversioners, .... 751, 752

expense paid by mortgagee, to be allowed him
as in case of other improvements, . . 752

damages caused by opening floodgates, &c., to

be determined and paid by commis-
sioners, unless, &c., 752

commissioners to make return of their doings

to court, including account of money
assessed and collected, 751

appeal may be taken to superior court from any
doings of commissioners, 752

shall suspend proceedings on third persons'

lands, 752

superior court may affirm, reverse, or alter or-

ders of commissioners, 752

shall determine compensation of commis-
sioners, 751

questions of fact, arising on the hearing of ap-

peals, to be tried by jury, on motion

of either party, 752
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Construction of Roads, &c., to.

proprietors, how authorized to establish roads,

drains, ditches, tunnels, and railways

to, over other lands, 752

may apply to county commissioners, . . . 753

application, what to contain, 753

notice of, how given, 753

duty of commissioners, 753

parties aggrieved may appeal as in case of high-

ways, 753

improvement, when made, how repaired, . . . 753

TWR ATi. {See Grain and Meal.)

provisions respecting, 265

MEASTJIIES. (.See Weights and Measures.)

provisions respecting, 284-286

MEASURERS.
of grain and meal, how appointed, 265

may be authorized to appoint deputies, . . 205

duties and fees of, and their deputies, . . . 205

penalty on, for using false weights, .... 205

of wood and bark, to be chosen at annual town
meeting, unless selectmen authorized

to appoint 101

to be sworn, 101

to measure wood, &c., and deliver certificate

of quantity, 278

fees of, and by whom paid, 278

MECHANICS.
necessary tools of, exempted from taxation, . 74, 82

not exceeding one hundred dollars in value,

exempted from attachment and execu-

tion, 688

MECHANICS' LIEN. {See Lien.).

provisions respecting, 762, 768, 769

MEDICINES. {See Drugs.)

fraudulent adulteration of, how punished, . . . 82.3

MEETING-HOUSES, {see Parishes and Relig-

ious Societies,) 200-205

MERRIMACK RIVER.
buoys at mouth of, ceded to United States, . . 44

Half-tide and North rocks in, ceded to United

States, 44

MESSENGER.
of governor and council, how appointed, and

term of office, 134

duties and salary of, 134, 135

may employ an assistant, 135

duties and compensation of assistant, . . . 135

under laws relating to insolvent debtors, duties

of, 582, 5&3

foes of, and how paid, 600

MESSENGERS.
of senate and house of representatives, compen-

sation of, 48

METALS AND ORES.
assaycrs of, how appointed, 274

duties and compensation of, 274

METHODIST EPISCOPAL CHURCH.
trustees of any society of, may become corpo-

ration, 204, 205

powers of such trustees, 205

limitation of annual income, 205

organization of trustees, 205

copy of record of organization to be left with
town clerk, 205

MIDDLESEX COUNTY.
Chelsea, North Chelsea, and Winthrop, to vote

with, for county commissioners, . . 71, 72

jurisdiction of, in common with Suffolk, over

part of Charles River, 144, 145

MILE STONES AND MILE BOARDS.
punishment for wilful, &c., removal, &c., . . . 803

MILITIA.
provisions concernmg, in United States consti-

tution, 4
governor to be commander-in-chief of, 23

not obliged to march out of state, except, &c., . 24

officers of, how elected, appointed, commis-
sioned, and removed, 24, 32

I. ENROLLED MILITIA.
who to be enrolled, 91

person convicted of infamous crime to be dis-

enrolled, 91

who absolutely exempted from enrolment, 91, 92, 93

who conditionally exempted, 93

assessors, annually, to make list of persons lia-

ble to enrolment, 91

town clerk to transmit return to adjutant-

general, 91

names of persons liable to enrolment to be given

by themselves and others, under pen-

alty 91

enrolled miUtia not liable to active duty except
in case of war, &c., 92

in which case may be ordered out by com-
matider-in-chief, 92

how to be drafted upon order of commander-
in-chief, 92

penalty on soldier for not appearing or pro-

ducing substitute when drafted, . . . 92

when so ordered out, &c., how organized, of-

ficered, and equipped, 92

towns to furnish ammunition, &c., under pen-

alty, when ordered by commander-in-
chief, 92

II. VOLUNTEER MILITIA.

1. Organization, &c.

active, to be composed of volunteers, 94

in case of war, riot, &c., first ordered into ser-

vice, 94

number of companies not to exceed one hun-

dred and twenty, 94

no new company to be organized if thereby

whole force exceeds live thousand, . . 94

to be apijortioned among counties according to

population, 94

if county does not raise its quota, number may
be completed in other counties, ... 94

members of, to do duty for five years, unless,

&c., 94

not to be arrested on civil process when per-

forming military duty, &c., 99

exempted from serving as jurors, ..... 680

what constitutes a legal enlistment, 94

organization and choice of officers of new com-

panies, 94

to be arranged into divisions, brigades, &c.,

and numbered, 94

Cavalry, companies of, of what number to

consist, 94

when may be attached to brigades, 94

squadron of, to consist of two companies, . 94

regiments of, not less than four companies, 94

Cadets, companies of, of what number to con-

sist, 94

Infantry and riflemen, companies, of what
number to consist, 94

Foot artillery, companies, of what number to

consist, &c., 94

when may be attached to brigades, 94
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Companies inconveniently located, how to re-

ceive orders and make returns, .... 94

attached to divisions, how to receive orders

and make returns, 94, 95

may be disbanded by commander-in-chief

for failure to comply with law relative

to uniform, equipment, &c., 95

if, when twice ordered, they neglect to

elect officers, ... 95

if reduced to less than thirty-two privates

for six months, 95

if less than thirty-two privates appear for

duty, 95

articles of agreement of, 107

Bands may be enlisted by commanders of regi-

ments, &c., 95

of what number to consist, 95

to provide themselves with uniforms and in-

struments, under penalty, 95

by whom taught and commanded, 95

Soldiers, how discharged, 95

not to aid in seizing fugitives from service, 741

penalty for so aiding, 741

not to apply to any act of military obedi-

ence and subordination, 742

2. Officers, Appointment, Election, Quali-

fication, AND Discharge.

Commander-in-chief, governor to be, ... 23

general powers of, 23

may order out militia in case of war, inva-

sion, riot, &c., 92, 109, 110

power and duty of, as to organizing and dis-

banding companies, 94, 95

aids of, 24,95,97

may arrange militia into divisions, bri-

gades, &c., 94

to commission all commissioned officers, . . 98

orders of, by whom distributed, 101

may sell certain military stores, 104

may detail officers at any time to examine
armories, 104

may order out any portion of militia for es-

cort, &c., 107

may reverse judgments of courts martial, . 119

may call boards of officers to settle military

questions, 120

may appoint commanding officer when elec-

tors fail to choose, 99

Adjutant-general, (See 3,) 24, 97, 101

Quartermaster-general, appointment and

rank, 95,97

when office vacant, who to act, 96

Major-general, how chosen or appointed, and
commissioned, 24, 95, 97

how notified of election, 98

when to signify acceptance of office, .... 98

staff, of what to consist, how appointed, and
rank, 95, 97

Brigadier-general, how chosen or appointed,

and commissioned, 24, 97

staff, of what to consist, appointment and
rank, 95, 97

Regimental field officers, of what to consist,

and by whom elected, 96, 97

staff, of what to consist, appointment and
rank, 9G, 97

non-commissioned staff, of what to consist,

and how appointed 96,97

Battalion field officer, wJio to be, and how
elected, 90, 97

131

MILITIA— conf hi tied.

staff, of what to consist, appointment and
rank, 96, 97

non-commissioned staff, of wliat to consist,

and how appointed, 96, 97

Company officers, of what to consist, and how
elected, 96, 97

non-commissioned officers, of what to con-

sist, how appointed, and warrants,

96, 97, 98

clerk, how appointed, 97

to be a sergeant, and have appointment cer-

tified on warrant, 96, 98

to keep company roll and orderly book, . 108

to record orders and notifications in or-

derly book, 105, 108

duties of, how performed when office is

vacant, 97, 98

without officers, how to be commanded, 96, 97, 106

refusing or neglecting to elect officers, &c.,

how commanded, until, &c., .... 97, 99

when commanding officer of division, bri-

gade, &c., is absent, &c., next in rank

to command, 96

Commissions, to be given by commander-in-
chief, 24,98

rank to be determined by date of, 98

how, when of even date, 98

day of appointment, &c., to be expressed in, 98

how to be transmitted, 99

loss of, how supplied, 98

refusal to accept, or qualify, to be indorsed

on, and returned to adjutant-general, . 99

of staff officers, when to expire, 101

who ineligible to office, 98

if person ineligible is chosen, commander-
in-chief to appoint another, 98

Election of officers to fill vacancies to be or-

dered yearly, 98

notice of, when and how to be given, ... 98, 99

who to preside at, 99

roster, &c., to be produced at, 99

may be adjourned twice, 99
who to be deemed elected, and how notified, 99

acceptance, when to be signified, 99

new, to be had at same meeting, if person

chosen refuses to accept, 99

may be ordered after refusal to choose offi-

cers, unless, &c., 99

returns of, how and to whom made, .... 99

upon refusal to choose at, commander-in-

chief, &c., to appoint, 99

by whom called in companies without com-
missioned officers, 99

candidates not to treat with intoxicating

liquors, 99

officers, &c., going to, &c., not to be arrested

on civil process, 99

acceptance of new office, to vacate one pre-

viously held, 99

Oath, of commissioned officer, form of, and by
whom administered, 100

to be certified on commission, 100

form of certificate, 100

of clerk of company, form of, and by whom
administered, 100

to be certified on warrant, 100

Discharge may be granted uj^on request of

officer, 100

resignation not to be approved between ]May

and November, unless for urgent

reasons, 100
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remedy when aijproval is unreasonably re-

fused, 100

resignation, not to be made by ofllcer under

arrest, 101

of non-commissioned oflScer and clerk of

company, 101

not to be given without officer's request,

except, &c., 100

may be given without request when unfit to

discharge duties or is a convict, . . . 100

when he lias removed to inconvenient dis-

tance from liis command, 100

when absent more than a year without

leave, •• 100

upon address of legislature, 100

upon sentence of court martial, 100

when corps is disbanded, 101

upon aeceiJting api)ointmeut in United States

army, 101

of staff officers, 101

officers to perform duties until discharged,. 101

may be removed as legislature prescribe, 32

3. Adjutant-General.

how appointed, 2i, 97

to be inspector-general, 95

to act as quartermaster-general when that of-

fice is vacant, 96

rank of, 95

tenure of office, 101

to give bond, 101

salary of, 101

clerk of, and salary, 101

to have custody of magazines, munitions of

war, &c., 65

to distribute all general orders, 101

to attend commander-in-chief at reviews, . ... 101

to furnish blank rolls and returns, and blanks

for company orders, 101

to make abstracts of returns of officers of bri-

gades, &c., annually, 101

to make returns, annually, of militia, &c., to

president of United States and com-

mander-in-chief, 101

to transmit to selectmen, &e., certified band

and company pay rolls within twenty

days of receipt thereof, 101,102

to make, annually, certified roll of officers en-

titled to pay, and ascertain amount
necessary to reimburse towns, and

submit the same to auditor, 102

to lay before auditor, annually, an account

of expenditures, 102

to distribute arms, equipments, &c., furnished

at public expense, 102

may sue for damage to articles so furnished, 102, 103

to receive arms, &c., from disbanded compa-

nies, 103

may permit certain field pieces to remain in

possession of towns, &c., 102

to audit and allow claims for rent of armories, 104

duty of, in regard to compensation of officers

and soldieVs, Ill, 112

to present to auditor accounts of expenses as

inspector-general, 112

to examine and certify all military accounts, . . 113

such accounts to be allowed by auditor, &c., 113

not to be allowed, &c., unless presented

within the time prescribed by law, . . 113

to report annually, to legislaturo,expenses of

his office, 141

MILITIA— continued.

4. Arms, Equipments, Equipage, &c.

Uniforms to be such as prescribed by com-
mander-in-chief, 102

officers and soldiers to provide themselves

with, under penalty, 102

exempted from attachment, &c., 102

Tents and other camp equipage to be furnished

by state to commanders of divisions,

brigades, &c., 102

such officer to be responsible therefor, . . . 102

how released from responsibility, .... 102

Colors to be furnished to regiments and battal-

ions, 102

commanding officers responsible, 102

commander of brigade may draw order for, 103

Arms and equipments to be furnished to com-

panies on application, 102, 103

to be kept in an armory, 103, 104

commissioned officers responsible for, . . . 103

how discharged from responsibility, . . . 103

to be received by adjutant-general when
companies are disbanded, 103

officers to provide themselves with, .... 92

Instruments of music to be furnished, as

commander-in-chief shall order, . . . 103

commander of brigade may draw order for, 103

commanders of companies responsible, . . . 103

Cannon, Ac., to be furnished to artillery, . . . 103

Avhen in state of war, &c., ammunition may
be furnished for target jiractice, 103

commissioned officers accountable, 103

expenses of battery, &c., how piiid, .... 103

Scott's Infantry Tactics, &c., to be furnished

to certain officers, 103

such books to be delivered to successors, . 103

Iililitary stores may be sold, &c., by com-

mander-in-chiefwith advice of council, 104

at arsenal in Cambridge, to be examined,

&c., annually, 104

5. Armories.

ai-mories to be provided by selectmen, &c., . 104

certificate under oath of necessity of, name
of company and rent to be transmitted

to adjutant-general, 104

penalty on towns for false certificate, . , 104

claims for rent of, to be audited by adju-

tan1>geueral, 104

claims allowed, to be paid by state, ... 104

may be examined, &c., by officers detailed

for that purpose, 104

location of, when comjiany is formed from

different places, 104

6. Orders and Notifications.

Orders, general, division, brigade, &c., by
whom distributed, 104

for encampment, how and by whom issued,

104, 105

Notifications for company parade and elec-

tions of officers, how and by whom
given, 104, 105

how proved, 115, 116

blank forms to be furnished by adjutant- «

general, 101

how long before time appointed, 105

in case of invasion, &c., 105

to companies without commissioned offi-

cers, how given, 105

penalties for not giving, according to order,

and how recovered, 104, 105
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orders and notifications to be recorded by
clerk in orderly book, 105

7. Discipline, Trainings, Inspection, and
Camp Duty.

Discipline to be same as in United States army, 105

Elementary drills may be ordered by com-
manders of regiments, &c., 105

on two separate days between middle of
May and middle of July, 105

penalty for non-attendance, how recovered, 105

Encampments, orders for, how and when
is&aed, 105

when to be held, 105
to continue three days, 10(i

place of, to be designated by commander of
troops to be assembled, 105

and time of, if not designated by commander
of division, 105

no ground to be occupied for, without con-
sent of selectmen, &c., 105, 106

officers and soldiers not obliged to march
more than fifteen miles, except, . . .

parade of larger body than brigade to be or-
dered by commander-in-chief, ....

troops to be inspected, reviewed, exercised,
&c., at, 106

penalty on non-commissioned officers and
privates neglecting to appear, .... 106

company roll calls, under whose super-
vision made, lon

rank of corps in the field,
.

' lOO
when distinct corps parade together, senior

officer present to command, lOG
company without commissioned officers pa-

rading with other troops, how com-
manded, 97^ lOfi

inspection of regiments, &c., by brigade
major and inspector, lOo

officers and soldiers may driU in camp in
fatigue dress, jOC

Parade, bounds of, may be fixed by com-
mander, lOG

punishment for intrusion within such
bounds, 100

officers and soldiers not holden to do duty
on election days, except, &c., loO

penalty on officer for parading company on
election day, jog

troops may be ordered out by commander-
in-chief for escort duty, &c., 107

music at such parades, how paid for, .... 107
voluntary parades allowed, 107
and such as prescribed by articles of agree-

ment of companies, &c., 107
remedy for breach of articles of agreement, 107
penalty on non-commissioned officer and

private for deficiency in arms, &c., at
parade, rerjuired by law, 107

penalty on soldier for having arms loaded
with ball on parade, 107

for discharging musket, &c., without or-
der from officer, I07

for disorderly conduct, &c., 107
for quitting guard, company, &c., .... 107
in companies without officers, 107

8. EosTERs, Orderly Books, Rolls, and
Returns.

Bosters and orderly books of divisions, bri-
gades, regiments, &c., by whom to be
tept, 108
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Orderly book of company, how and by whom
kt'pt, 105, 108

fines, &c., to be recorded in, io8
always to be open to inspection of officers,

.

Roll of company, how and by whom kept, . .

to be revised annually in May,
Keturns of camp duty by companies to be

made in duplicate, by commanders, .

to be certified by commander of regiment
and staff officer supervising roll, . . .

one to be delivered to brigade-major, and
the other transmitted to adjutant-gen-
eral,

of companies attached to divisions, how cer-

tified, 108
of alphabetical pay rolls of companies, to be

made under oath, within ten days, . .

pay roll not to contain name of private who
has done duty as musician,

not to exceed the number allowed to com-
pany,

penalty for neglect in making, and for false

return, iQg
by masters of regimental, &c., band, to be

made and transmitted to adjutant-gen-

eral within ten days after parade, . .

to be certified by commanding officer to
whom band reported for duty, ....

penalty for neglect and for false return, . .

by commanders ofregiments, i-c, of field and
staff officers, on last day of camp
duty,

and delivered to brigade-major or inspecting
officer of camp, 109

penalty for neglect and for false return, . . 109
by brigade-major, to be made to commander

of brigade, within twenty days after
camp duty, 109

to be transmitted by him, under penalty, to
commander of division within thirty
days, 109

what to contain, 109
of rolls of field and staff officers of brigade

to be transmitted to commander of
division, &e., ]09

penalty for neglect and for false return, . . 109
commanders of divisions to make return of

the state of their divisions, 109
to transmit certified roll of field and staff

officers to adjutant-general, 109
penalty for neglect and making false re-

turn, 109

9. Calling out in case of War, Invasion,
Riot, &c.

Diilitia may be ordered out by commander-in-
chief, to repel invasion, &c., 109

when may be ordered out by commander
of division in such case, 109,110

when draft is ordered, how to be made, . 110
officers to be regularly detailed, no
company without officers, by whom com-

manded, &c., no
penalty on soldier neglecting to appear.

108

108

108

108

108

108

108

108

108

108

108

109

109

&c.. 110

110soldiers to take provisions if ordered, . .

selectmen, &c., to furnish carriages, camp
equipage, &c., no

penalty on town for neglect, no
officer receiving articles from town, &c.,

to be responsible therefor, no
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in case of riot, &c., troops may be called

out, by order of g^overnor, or precept

of magistrate, &c., 110,815,816

whose orders to obey in such cases, . . . 816

form of precept, 110, 111

penalties lor disobedience, Ill

troops to appear armed and equipped as for

inspection, Ill

10. Compensation.

Compensation to general, field, and staff offi-

cers, Ill

to inspectors, and adjutants of regiments,

&c., Ill

to officers and soldiers of companies, . . . . Ill

to members of bands, Ill

how computed, disbursed, &c., Ill

not to be allowed, unless fuU duty is per-

formed, except, &c., 112

nor unless performed personally, 112

for travel in attending elementary drills, . . 112

of detachment on special duty, 112

to officers for travel in attending elections, . 112

to officers composing courts martial, courts

of inquiry, and military boards, for

travel and attendance, 112

to witnesses, for travel and attendance be-

fore such courts, &c., 112

fees for subpoenas, &c., same as In civil cases, 112

not allowed for military guard unless or-

dered by officer appointing court, . . 112

of militia in actual service same as regular
i

troops of United States, 113

additional, for uniform, 11.3

when discharged, to be allowed pay and
rations to their respective homos, . . 113

relief to soldiers disabled while performing

duty, 112, 113

military accounts, &c., how examined, certified,

and paid, 113

11. Excuses.

[Excuse for non-appearance may be granted by
commanders of companies if apjjlied

for within twenty days after training,

&c., 113

not to avail on prosecution for fine, unless

proved to have been made within

time, &c., 113

clerks to be informed of, by officer allow-

ing, 113

not to be granted for deficiency of equip-

ment, 113

certain conditional exemptions not to be,

unless, &c 113

12. Fines and Penalties.

Fines and penalties to be recorded in com-
pany orderly book, 108

on boarding-house keepers, &c., for not giv-

ing names of persons liable to enrol-

ment, 91

on commanders of regiments, &c., for neg-

lect to make return of field and staff,

&c., 109

on commanders of brigades for neglect to

transmit returns, &c., 109

on commanders of divisions for neglect to

make returns and false return, .... 109

on soldiers for not appearing when drafted

for actual service, 92

MILITIA— continued.

on towns for neglect to provide ammunition,
&c., when required, 29

for false certificate of selectmen concerning,

armories, 104

on member of band for not providing himself
wth uniform, &c., 95

on master of band for not making return of

duty, and for false return, 109

on officers and soldiers for deficiency in uni-

form, 102

for not attending at elementary drills, . . 105

for breach of articles of agreement of com-
panies, 107

on non-commissioned officers and privates

for absence from company election, 98, 99

failing to notify companies for parades

and elections, 104, 105

nfeglecting to appear at encampment, ... 100

for deficiency in arms, &c., at parades, . . 107

for quitting guard, company, &c., .... 107

for intrusion within bounds of parade, . . . 106

on officer for parading company on election

day, 100

commander of company for neglect in

making returns of camp duty, &c., . . 108

for refusing to obey order in case of riot, 111

on soldier for having arms loaded with ball

on parade, 107

for discharging musket, &c., while on, or

going to, or returning ft-om, parade,

without order, 107

for disorderly conduct and neglect of duty

on parade, 107

for neglecting to appear when drafted in

case of invasion, riots, &c., . . . 110, 111

in company without officers, how recov-

ered, &c., 107

on brigade-major for neglect in making re-

turns and false return of camp duty,

&c., 109

on towns for neglecting to provide carriages,

&c., in certain cases, 110

13. Prosecutions for Fines and Penalties.

Pines under constitutions of volunteer compa-
nies, how collected and disposed of, . 113

clerk to make information for recovery of,

.

114

form of information, 114

summons to be issued within nine months,
and served seven days belbre time of

hearing, 114

forms of, to be issued by justice of the

peace and police court, 114, 115

defendant may plead not gvdlty, 115

complainant to prove his appointment and

quahfication as clerk, 115

to produce roll and prove enlistment of

defendant, 115

to prove order to notify meeting, and no-

tice to defendant, 115

offence to be proved, in case of absence,

burden of proof on defendant, .... 115

secondary evidence, when received, . . . 115,116

clerk, &c., may be witness, 116

commanding officer may be witness, .... 116

exemptions for infirmity, how proved, . . . 116

execution, when to be issued, 116

form of execution, 116

complaint, &c., may be amended, without

costs, 116

continuances may be allowed, 116
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wlieu complainant not liable for costs, . . . 116

no appeal unless forfeiture exceeds ten dol-

lars, exclusive of costs, 110

complaints by other officers, how jirosccuted, 116

imprisonment on execution not to exceed

six days, 116

judgment debtor to remain liable, and ex-

ecution may be sued out against prop-

erty, 116

money collected for fines, how disposed of, . 117

14. CouBTs Martial.

complaints, on which courts martial are or-

dered, to specify oifeuce, be signed,

&c., 117

no officer to be tried for offence committed more
than a year before complaint, .... 117

nor on charge preferred by soldier, except, &c., 117

respondent to be arrested, to have copy of
charges, and notice, ten days before

trial, 117

courts may be adjourned, 117,118
of whom to consist, and when held, .... 117

only one general and one division court mar-
tial in one division in one year, .... I17

general, by whom appointed, and to try
whom, 117

division, by whom appointed, and to try

whom, 117

members of, how and by whom detailed, . . 117

provision iu case officer detailed is unable
to serve, II7

no officer superior in rank to the president

to be detailed, 117

officers ordered to detail members of, to

make return, &c., II7

officers on, to rank by seniority of commis-
sion, 117

judge-advocate of each division to attend gen-
eral and division courts martial, ... 117

if unable to attend, another to be appoint-

ed, 117, 118
if not present at opening of court, president

may appoint, us
such advocate to finish trial commenced, . ... 118

if president does not attend, officer highest in

rank to preside, Hg
if marshal is not present at opening of court,

president may appoint 118
members to be sworn, 118

oath of president, members, and judge-advocate, 118
challenges, how and when made, &c., ng

certain causes of, when to be considered as
waived, Hg

if accused neglect to appear, &c., trial may pro-
ceed, &c., 118

witnesses summoned, &c., must appear, Ac,
under same penalties as in criminal
cases, lis

oath of, 1 18

evidenceofdefault in returns, 119
copies of documents, how authenticated, . ... 119
all proceedings, evidence, &c., to be submitted

to the court in writing, 119
votes, how to be taken ; two thirds reqtiired to

convict, 119

sentence, 119

order to be preserved in court, 119

records of trial, &c., certified by judge-advocate,

to be transmitted to officer ordering
court 119
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and by him transmitted, with approval, &c., to
office of adjutant-general, 119

pay roll to be transmitted to same office, ... 119

copies of records to be furnished by adjutant-

general, 119
judgment may be reversed by commander-in-

chief, 119
commissioned officers, lor what offences may be

tried by court martial, 119, 120

fines imposed, to be prosecuted by judge-advo-
cate, 120

costs against judge-advocate, in such case, how
iwid, 120

15. Boards of Officers.

may be called to settle military questions, 120

16. General and Division Courts of Inquiry.

courts, of whom to consist, how ordered and
organized, 120

vacancies, &c., how filled, 121

oath of president, members, and judge-advocate, 121

witnesses summoned, sworn, &c., as in coui-ts

martiid, 121

judge-advocate to attend, &c., 121

proceedings to be recorded and transmitted as

in courts martial, 121

no guard unless necessai-y for protection, . . . 12I

17. KuLES and Articles for governing the
Militia in actual ijervice, . . 121-120

MILK.
inspectors of, how appointed, 274

to be sworn and gi\e public notice of ap-

pointment, 274
to keep an office and books lor recording

names of persons wno sell milk, . . . 274

may enter stores, &c., and analyze milk, . . 274

to prosecute violations of these provisions, 274

compensation of, 274

measures, cans, &c., used in sale of, to be sealed

by wine measure, 27.5

capacity of can to be marked by seller, .... 275

penalty for neglect to record name, &c., in in-

spector's books, 275

for neglect to place name on carriage used in

conveyance of, 275

for buying or selling, by other than sealed

measures, &c., 275

for adulterating, &c., 275

for offering for sale, when produced from
cows fed on deleterious food, .... 275

MILL DAMS. (See Dams, Mills.)

MILLERS.
duties and compensation of, 761

to keep scales, &c., and weigh grain, &c., if re-

quired, 761

penalty for neglect or refusal so to do, . . . 761

toll for grinding grain, not to exceed one six-

teenth thereof, 761

MILL PODXTD.
penalty for wilfully drawing water from, . . . 8M

MILL PRIVILEGES.
may be divided among tenants in common by

suits in equity, or on petition for par-

tition, 706

MILLS.
I. Erection and Regulation of.

and dams to raise water for working them,
may be erected, &c., on streams not

navigable, 754
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shall uot be erected to injury of lawfully exist-

ing- mill on same stream, 754

of any mill site ever lawfully occupied as

such, unless the right be lost, &c., . . 754

shall not be placed ou land of any one, without

grant, &c., 755

now lawfully existing, not affected by statute,

except as expressly provided, .... 757

punishment for wilful injury to wheels, gear, or

machinery of, 804

how execution may be levied on, when not di-

visible, 517, 518

height of water, and time of flowing others'

lauds, liable to regulation by a jury, . 755

action for damages caused by erection of, &c.,

not to be sustained at common law,

except, &c., 757

owner of land flowed by, may make complaint

to superior court to obtain compensa-
tion, 755

separate and joint owners may join in com-
plaint, and have separate dam-
ages, 758, 759

contents of such complaint, when to be filed,

and what notice thereof shall be given

to mill owner, 755

by whom notice may be served, 755

such complaint not abated by death of either

party, 759

respondent may tender, in court, past damages,

and ofler yearly compensation for the

future ; with what eifect on costs, if

complainant do not accept, 758

if complainant accept sum tendered, he shall

have judgment therefor ; and with
what efi"ect, 758

complainant may accept past damages, and pro-

ceed to trial for the future ; and vice

versa, 758

what may be answered in bar of such com-
plaint, 755

respondent shall not answer that the land is

not injured by mill dam, 755

other pleadings, and trial on such complaint,

to be as in actions at common law, . 755

if the complaint be supported, &c., court shall

issue warrant for a jury to determine

matter thereof, 755

either party may appeal to supreme court from
decision on answer in bar, 755

if supreme court decide for complainant, case

shall be remitted, and superior court

shall issue warrant for jury, 755

proceedings on such warrant to be like those on
complaint for damages caused by lay-

ing out, &c., highways, 755

trial may be in court before the jury, as in other

civil actions, if parties agree in writ-

ing, 756

in such case, either party may have a view, . . 750

jury to consider damage to complainant's land

not flowed, as well as to that flowed, 75(1

to allow, by way of set-ofl", benefit caused to

complainant by the dam, 756

may return verdict that complainant is en-

titled to no damages, 756

such verdict of, not a bar to new complaint

for subsequent damages, 758

to assess damages for three years only prior

to complaint filed, and to the time of

verdict, 756

MILLS— continued.

when shall decide how high, and for what
periods, dam may bo kept up, .... 756

shall assess yearly damages, and also a sum
in gross, 756

complainant may elect, within three months, to

take sum in gross, 756

shall enter such election on the record in

the clerk's office, 756

mill owner shall, within three months after

such entry, pay or secure such sum,
&c., or lose benefits of statute till he
pay, 756

complainant, and his assignees, (if he do not
elect to take gross sum,) entitled to

receive yearly damages from all future

owners, &c., of mill, 756

damages and gross sum a lien on mill, &c., for

three years, 756, 757

may be recovered by action of contract, . . 757

what may be recovered, 757

full costs, although amount recovered is

less than twenty dollars, 757

execution on judgment for damages, &c., may
be levied on mill, &c., and the prem-
ises sold like an equity of redemption, 757

may be redeemed within one year, on payment
of sum paid, and twelve per cent, in-

terest, 757

such sale of, how far valid against assignees of
mill owner, 757

verdict for damages, &c., subject to control of

court, like verdicts in common law
trials, 757

may be set aside, and new trial ordered, . . 757

if complaint be abated, or judgment on verdict

be reversed, new complaint for same
cause may be brought within one year, 759

either party, or his assignees, may apply, and
within what time, for a new assess-

ment of damages, &c., 757, 759

provisions for an offer of increased compensa-
tion, or to accept a smaller, and the

effect thereof on costs, if new jury do
not award more nor less, 758

if such offer be accepted, and memorandum
thereof recorded, &c., in clerk's office,

it shall establish the future yearly

damages, 758

II. Regulation of Dams.

how made by order of county commissioners,

&c., 759,760

{See Dams.)

III. Repair, Rebuilding, &c., of.

when joint owners of, do not all agree to repair,

majority may do it at expense of the

whole, 700

manner of calling and warning meeting of pro-

prietors, to consult respecting re-

pairs, &c., 760

at such meeting, majority in interest may take

measures for repairing, &c., 760

if a wife or ward be a proprietor, the husband
or guardian may act at such meeting,

and in calling it, 760

each proprietor shall pay his proportion of ex-

penses of repair to those who advance
them, 700

proprietors, thus making advances, shall have
lien therefor on rents and profits, or
may sue, &c., 760
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provision for apportioning expenses of repairs,

&c., on tenants and reversioners,

&c., 700, 7C1

for lien on rents, &c., after reversioner

comes into possession, 760, 761

tenant in tail, and mortgagee in possession, re-

garded as proprietors, for above pur-

poses, 761

mortgagor liable for what is not recovered of

mortgagee, 761

sums paid for repairs by mortgagee, to be al-

lowed by mortgagor, 761

sums due from one proprietor to another for

advances, may be recovered by an ac-

tion of contract, or by bill in equity, . 761

Buch bill in equity may be brought in supreme
court, 761

court to apportion amount recovered among the

plaintiffs according to their respective

riglits, 761

foregoing' provisions not to affect agreements

respecting repairs, &c., 701

how execution may be levied on, when not di-

visible, 517, 518

punishment for wilful, &c., injury to, 804

for flowing water back on, 804

MINISTERS OF THE GOSPEL.
exempted from military duty, 93

from liability to watch, 174

from service as jurors, 680

when, together with deacons, &c., to be a cor-

Ijoration to talie grants to their

churches, 205

may take in succession any parsonage land, &c., 205

may prosecute and defend actions relating- to

such land, 206

conveyance by, of land held in succession, valid

only for time of ministry, unless, &c., 200

limitation of entry by successor, after disseisin

of, 775

to endeavor that youth regularly attend school, 217

settlement of, in towns, how acquired, 391

powers and duties of, as to solemnizing mar-
riages, &c., 530

penalties on, for violating provision respecting

solemnizing marriages, 530

fees of, for solemnizing, &c., marriages, .... 787

may visit prisoners, as prisoners desire, .... 863

may be present at execution of criminal, if, &c., 847

MINORS.
when executors, how administration of estate

to be conducted, 482

property held by, in trust, may be sold and con-

veyed, in certain cases, 502

sale of real estate of, by guardians, for payment
of debts, 5 12

for maintenance and investment, 513

residing out of state, sale of real estate of, 513, 514

certificate of intention of marriage not to be

issued to, except on application of

parents, &c., 529

unless tliere is no parent or guardian in

this state, 529

marriage of, not to be solemnized without con-

sent of parents, &c., 530

guardiiins of, liow nominated and appointed, . 543

may be appointed by will of father, .... 543

to have custody and tuition of, and care of

estate, &c., 543

to continue in office until ward is twenty-

one years of age, 543

MINORS— continued.

father, or mother of, if competent, to have cus-

tody of person, and care of education,

&c., 543

property of, whose father is living, when may
be applied to his Support, .... 545, 546

real estate of, may be sold by guardian, in such

case, under license, 546

may be bound as apprentices, or servants, and

by whom, 549

power of mother to bind her children to cease

upon subsequent marriage, and not to

be exercised by herself, or husband,

&c., 549

when bound by parent or guardian, minor's

consent to be expressed, &c., .... 549

when may be bound by overseers of poor, . . . 549

not to be bound, except by indenture of two
parts, 549, 550

one part of indenture to be kept for, 550

money, &c., allowed by master, to be secured

to, 550

duties of parents, &c., in relation to, when ap-

prenticed, 550

complaint for misconduct of, or of master, how
heard and determined, 550

may be discliarged from apprenticeshiij by su-

perior court, 550, 551

when discharged, may be apprenticed anew, 550, 551

costs in such cases, how awarded and recov-

ered, 550

damages recovered in action against master, to

be the property of, 550

action against master, by whom brought, . . . 550

not bound after master's death, 551

absconding, may be arrested and returned, or

imprisoned, 551

proceedings in such case, and costs, of whom
recoverable, 551

jurisdiction of appointment of guardians for,

and settlement of estate of, given to

probate court, 574

may recognize as witnesses, 8:33

other persons may recognize for, 833

MINOT'S LEDGE.
ceded to United States, 45

MISCARRIAGE.
unlawful procuring or attempting to procure,

how punished, 818

punishment for aiding and assisting, 818

advertising means for procuring, 818

MISCHIEVOUS, &c.
taking, &c., of anotlier's property, but not with

intent to steal, how punished, .... 801

injury to property, how punished, 803-807

MISPRISION OF TREASON.
how defined and punished, 790

MISTAKE.
fraud, and accident, suits in cases of, may be

brought in supreme judicial court, in

equity, 559

MISTRESS.
provisions relating to masters of apprentices,

to apply to, 551

MODERATOR.
of town meetings, to be chosen, except at na-

tional, state, district, and county elec-

tions, 160

to be chosen by written ballot, 161

in choice of, town clerk, &c., to preside, with

power and duty of moderator, .... 160

powers and duties of, 160
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to receive votes of all persons on voting lists,

.

not answerable for refusing, when name not on

list,

penalty on, for examining names on ballot be-

fore poll is closed,

may administer oaths, in open meeting, to offi-

cers then chosen,

shall poll voters, &c., if seven voters question

his declaration of any vote, unless, &c.,

no person to speak without leave of,

may order disorderly person to withdraw, after

notice,

and may order such persons, upon refusal to

withdraw, to be coniined, &c., ....
penalty on person refusing to withdraw, . . .

of meetings in watch districts, to be chosen,

with powers of moderator of town
meeting,

of meetings in fire districts, to be chosen, with

powers of moderator of town meet-

ing.

of meetings of proprietors of wharves, and real

estate lying in common, powers, &c.,

MONAMOr POINT.
in Barustable county, land on, ceded to United

States,

MONEY.
congress may coin, and regulate value of, &c.,

.

to be paid from state treasury only on gover-

nor's warrant, except, &c.,

sums of, how computed,

at interest, more than owner pays interest for,

taxable,

of account, to be dollar, cent, and mill, and ac-

counts in public offices, &c., to be kept

accordingly,

charges, &c., otherwise made, not vitiated, but

to be reduced to dollars, &c.,

Interest of, to be at the rate of six per cent, a

year,

when more than sLx per cent, is reserved,

contract not void, but threefold un-

lawful interest forfeited,

defendant to recover full costs, in action

on such contract,

if more than six per cent, is paid, threefold

unlawful interest may be recovered

back,

action for such recovery, to be brought

within two years,

MONTH.
how construed,

MONUMENTS.
to be erected at every angle of lines between

contiguous towns, at joint expense of

towns,

at angles, &c., of highways, when laid out, &c.,

punishment for wilful, &c., removal of, ....
MORTGAGES OF REAL ESTATE.

suits concerning conveyances in the nature of

mortgage may be brought in supreme

court in equity,

to the commouwealth, money due on, may
be demanded and received by treas-

urer, who may give discharge, ....
may be foreclosed, or redeemed, as other

mortgages,

treasurer may make entry, or bring action

to foreclose,

suit for redemption to be brought in the su-

preme court, in Suffolk county, ser-

58

58

ICO

160

ICO

ICO

160

160

160

174

180

380

44

4

24

30

292

292

292

292

292

292

292

51

158

244

803

559

717

717

717

MORTGAGES OP REAL ESTATE
— continued.

vice how made, and other proceedings
therein, 717

tenancy in common not created by, 467

separate deed, &c., of defeasance, when con-

strued to be a mortgage, 716

to be recorded or not to defeat absolute con-

veyance, except, &c., 467

notice of, to be given by grantor in subsequent

conveyance, before consideration is

paid, &c., 467

grantor liable in damages for neglect in such

case, 467

not defeated by subsequent riglits of homestead, 525

held by banks, may be attached and taken on exe-

cution, 308

held by insurance company, may be attached

or taken on execution, 322

lands mortgaged, &c., how seized in such cases, 308

damages to real estate, subject to mortgage,

how assessed when taken for railroad, 353

may be discharged by entry on margin of rec-

ord, &c., signed by mortgagee, &c., . 468

such entry to have efl'ect of deed of release,

&c., 468

liability of mortgagee for refusing to dis-

charge, 468

in hands of executors, &c., be considered per-

sonal assets, 489

if such mortgage is redeemed, executors, &c.,

to release, meantime to hold in trust, 490

mortgagee, not in possession, may pay taxes

in certain cases, 85

in possession, liable to pay taxes in certain

cases, 85

entitled to deed from purchaser at sale for

non-payment oftaxes, upon tender,&c., 85

entitled to receipt for payment of taxes, and

may add sum paid to mortgage, ... 86

such receipt recorded in registry of deeds to

be notice of payment, &c., 86

liability of, for refusing to discharge mort-

gage on request, &c., 468

mortgagee of an undivided interest concluded

by partition among owners, 702

real action founded on mortgage to allege seisin

to be in mortgage 654

rORECLOSURE OF.

mortgagee or his assigns, after condition broken,

may obtain possession by peaceable

entry, or by action, 712

an entry may be made, or action brought, by an

assignee of the mortgage, whether

such assignment is by deed, or by

operation of law, 712

such possession obtained in cither way, and

continued three years, shall forever

foreclose the right of redemption, . . 712

certificate of peaceable entry to be made on

deed by mortgagor, or, by affidavit of

two witnesses, and recorded in regis-

try of deeds, 712

not cflTectual unless such certificate is recorded

within thirty days, 712

writ of entry to foreclose, may be brought in

supreme or superior court, .... 553, 562

action may be brought against tenant of freeliold,

and mortgagor may always be joined, 712

mortgagor not liable for costs if he has no in-

terest and makes no defence, 712
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MORTG-AG-ES OP REAL ESTATE
— continued.

plaintiff to declare on his own seisin in mort-

g-age, 654,712

if it appears that plaintiff is entitled to posses-

sion for breach of condition of mort-

gage, conditional judgment shall be

entered on motion of either party, . . 712

if defendant is neither mortgagor, nor entitled

to hold under him, conditional judg-

ment not to be rendered, 712

judgment in all cases may be for possession as

at common law, unless conditional

judgment is moved for, 712

when conditional judgment is to be entered,

court shall inquire and determine how
much is due plaintiff, 712

such judgment to be, tliat if defendant within

two months pay.s to plaintiff sum so

found due, with interest and costs,

mortgage to be void, and defendant to

hold premises ; otherwise that jjlain-

tiff have execution for possession, . . 712

if condition of mortgage is for doing some-

thing other than payment of money,
or if part only is due, judgment to be

varied accordingly, 712

mortgagee, or person claiming under him, may
recover possession by entry or ac-

tion, before condition broken, when
no agreement to contrary, 713

in such case, if the debt is paid afterwards,

or the mortgage redeemed, rents and
profits to be accounted for, 713

when entry is so made, the three years for fore-

closure not to begin to run until after

condition is broken, and certain writ-

ten notice given to mortgagor or per-

son claiming under him, 713

after such entry, mortgagee may make a new
entry or bring an action, notwith-
standing he has possession, 713

certificates of such notice, and of such new en-

try, to be made and recorded in like

manner as in case of an original entry, 713

foreclosure may be opened if mortgagee af-

terwards recovers judgment for part

of his debt by reason of value of
premises being less than sum due him, 715

suit to open foreclosure to be brought within

one year after such judgment, .... 716

mortgagee in possession, when liable to pay
taxes, 85

Redemption.

suits for, may be brought in supreme or supe-

rior courts, 714

if brought in superior court, an appeal may
be had, as in other cases, 714

when bill in equity is inserted in writ, what shall

be deemed commencement of suit, . . 714

mortgagor, his heirs, devisees, executors, or ad-

ministrators, after condition broken,

may redeem if redemption is not fore-

closed by three years' possession, . 713, 715

may redeem after such possession and foreclos-

ure opened, if mortgagee afterwards

recovers judgment for part of debt on
account of value of premises being
less than sum due on debt, 715

in such case, suit for redemption to be brought
witliin one year after such judgment, 716

88* 132

MORTGAGES OF REAL ESTATE
— continued.

assignees of insolvent corporations may, with-

in sixty days after their appointment,

redeem mortgages foreclosed while

proceeding in insolvency, and before

their appointment, 51I9

if mortgagee, or jierson claiming under him, has

had possession, he shall account for

rents and profits, and be allowed for

sums expended in repairs, &c., . . . 715

on such account, balance found due on either

side, how paid, 715

person entitled to redeem to pay, or tender

sum due, or perform other condition,

and pay cost if suit is brought, .... 713

tender and payment may be made to guardian,

and he may execute a release when
person entitled thereto is under guar-

dianship, 715

may be made by executors, administrators,

heirs, or devisees, 715

tender may be made at any time before or after

entry, and within the three years lim-

ited for redemption 713

if tender is not accepted, mortgagor, or those

claiming under him, may recover

premises by suit in equity, 713

if not accepted, foreclosure not prevented, un-

less a suit for redemption is com-
menced within one year after tender, 713

if in such suit plaintiff alleges that he has ten-

dered or offered to pay sum due, he

shall pay amount to clerk for party

entitled thereto, 713,714

suit may be brought by executors, administra-

tors, heirs, devisees, upon tender made
by deceased, 715

plaintiff entitled to redeem on certain terms, al-

though a previous tender was insuiB-

cient, 714

right of redemption may be taken on execution, 516

proceedings in levy of execution on right of, 517, 518

right may be redeemed by debtor when so

taken, &c., 521

may be sold on execution, &c., 522

liability of mortgagee, &c., for refusing to dis-

charge mortgage after performance of

condition, on request, 4(J8

persons entitled to redeem may, within time

limited for redemption, bring a suit

therefor without previous tender, . . 714

may therein offer to pay the sum which

may be found due, or to perform other

conditions of mortgage, 714

court, after commencement of suit in term time

or vacation, may determine what sum
not in dispute is due, and order its

payment to mortgagee or clerk, .... 714

new parties appearing, during pendency of suit,

to be interested, maybe summoned in,

and made parties to proceedings, . . . 715

suits may be commenced and prosecuted by
executors, administrators, heirs, and
devisees, 715

Decree of redemption, if plaintiff is entitled

to redeem, court shall determine sum
due, or what other acts are to be done,

and enter a decree that upon paying

sum, or performing such acts, within

a specified time, plaintiff shall hold

the premises discharged of mortgjige, 714
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MORTGAGES OF EEAL ESTATE
— continued.

if mortgagee has not unreasonably neglected

to render an account, court may also

allow him twelve per ceut. interest

from expiration of the three years

after entry, 714

if plaintiff refuses or neglects to accept the

money or other thing according to de-

cree, money may be left with clerk,

and after performing terms of decree,

execution for possession may issue, 714, 715

if defendant has received, from rents and profits

or otherwise, more than is due on
mortgage, judgment and execution

may be awarded against him for the

balance, 715

in such case, if there are several defendants,

judgment and execution may be award-

ed against tliem jointly or severally, . 715

ifmoney tendered aud brought into court exceeds

amount due on mortgage, or if any
amount is awarded to plaintiff for

rents and profits or costs, how same
to be paid, 715

if mortgagee, or person claiming under him, re-

ceives more than is due on mortgage,

and no suit for redemption is brought,

balance may be recovered back in an

action of contract, 715

if after levy of execution on judgment for pos-

session, the amount due and the costs

are paid, discharge to be entered on
record or release given, 715

when mortgage is redeemed after an attachment,

and before judgment on the original

writ, attachment not affected, 625

By Railroad Corporations.

how road and franchise may be mortgaged, 365, 366

trustees and bondholders under, meetings of, . 360

how made to commonwealth to secure loan, &c., 307

{See Railroads.)

Mortgages with Power of Sale.

when conditional judgment is entered on suit

*o foreclose, a decree of sale may be

entered instead of execution issuing, 716

all parties interested in equity of redemption,

including married women who may
have dower, to be notified, 716

notices to be given and other acts done according

to the power, and the order of court, . 710

party selling shall, within ten days, make re-

port thereof on oath to the court, and

file siime in clerk's office, 716

court may confirm sale, or set it aside and order

a re-sale, 716

any person interested may intervene, or be sum-
moned, and be heard, 716

order of court confirming sale to be conclusive, 716

instead of suit, mortgagee, or person claiming

under him, may give the notice and do

all acts authorized by the power, . . . 716

within thirty days after such sale, affidavit of

facts, with copy of notice, to be re-

corded in registry of deeds, 716

affidavit or office copy may be admitted as evi-

dence, 710

euch sales to bar married women who in mort-

gage released dower, whose husbands

executed the same before marriage, 716, 717

MORTGAGES OF REAL ESTATE
— continued.

power of attorney in the mortgage not im-
paired or annulled by a sale of the

property by mortgagor, 716

MORTGAGES OF PERSONAL PROP-
ERTY.
not valid except between the parties, unless it

is recorded, or mortgagee takes and
keeps possession, 766, 767

to be recorded where mortgagor resides at date

of mortgage, and where he then prin-

cipally transacts his business, .... 706

if mortgagor resides out of state, to be record-

ed where property is, 706

mortgages, transfers, &c., of vessels, need not

be recorded, 707

contracts of bottomry, &c., and transfers, &c.,

of ships or goods at sea need not be

recorded, 707

mortgages of goods at sea need not be recorded

if mortgagee takes possession on their

arrival in this state, 767

city and town clerks' duty, as to such mort-

gages, and their fees therefor, .... 767

to be considered as recorded when left in clerk's

office for that purpose, 767

when mortgaged property is redeemable, and

by whom, 707

proceedings for its redemption and recovery, . . 767

mortgagor may replevy, if projierty is not re-

stored on tendering the sum due and

charges, 707

notice of foreclosure by mortgagee or assigns,

how given, 707

notice, with the affidavit of service, to be re-

corded where mortgage is recorded, . 707

the originals, or a copy of the record, to be

evidence of giving such notice, . . . 707

right to redeem foreclosed if money is not paid,

&c., in sixty days after notice, .... 707

property held by, how attached, aud proceed-

ings thereon, 0^7, 028

how attached, and mortgagee summoned as

trustee of defendant, 028

how held by trustee process, 727

fraudulent concealment of projierty subject to,

how punished, 803

mortgagor assenting to concealment so pun-

ished, 803

mortgagor selling without consent of mortga-

gee, how punished, 803

MOTHER.
wlieu to inherit children's property, 474

illegitimate child to inherit property of, ... . 474

when heir to illegitimate child, 474

may himl children as apprentices, 549

MOTIONS.
to dismiss for defect of form, decisions on,

when to be fiual, 500

for new trial, exceptions may be taken to judg- *

ment of court thereon in matters of

law, 506

MULES.
where taxable, 76

less than a year old, exempted from taxation, . 75

found goiug at large contrary to law, &c., to be

impounded, 185, 186

MURDER.
iu first degree, how defined and punished, . . . 791

in second degree, how defined and punished, . . 791

degree to be found by jury, 791
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MURDER— continued.

forms of indictmeut not to be changed, .... 791

distinction between, and petit treason abolished, J'Jl

body of person executed for, may be dissected,

unless, &c., "'-'I

to whom to be delivered for that purpose, . 791

by fighting- duels, 791, 792

punishment for assault with intent to commit, . 793

attempts to commit, 793, 794

indictment for, may be found at any period, . . 839

MUSICIANS. {See Militia.)

bauds of, how enlisted, &c., 95

MUSTER.
military, and other public gatherings, penalty

for gaming at, 437

booths used for gaming, illegal sale of liquors,

witliin one mile of, how removed, &c., 454

MUTUAL ACCOUNTS.
how adjusted in insolvency proceedings, . . 584,587

how, ill trustee process, 723, 7i;4

how may be set olV in actions, 609-671

limitations in action on 777, 778

MUTUAL INSURANCE COMPANIES.
provisions respecting, 324-329

N.

NAILS.
wrought and cast, and brads, how made and

packed, 275

to be packed free from waste iron, 275

casks for, quality, and how branded, 275

forfeited, if offered for sale or shipped, &c.,

without branding, 275

penalty for mixing refuse with, 275

for counterfeiting brand, 275

for shifting contents of casks after brand-

iug, 275

for shipping out of state casks of, not

branded, 275

NAMES.
of others not to be used in business without

their written consent, 298

illegal use of, restrained by supreme court, . . 298

Change of, applications for, to be heard and de-

termined by probate court, 548

not to be made, unless for reasons satisfac-

tory to court, 548

except in case of divorce, &e., .... 533, 548

notice of application for, to be given be-

fore decree, 548

of decree of, to be given, 548

on return of proof of, certificate of name
to be given by court, 548

of child adopted, may be decreed at time of

adoption, without notice, &c., .... 548

returns of, to be made annually by judges to

secretary, 549

to be published, in tabular form, with acts

and resolves, 50, 549

women divorced may resume their former
names, 533

NANTUCKET.
lighthouse, &c., on, ceded to United States, . . 44

land in, ceded to United States, 45

selectmen of, to act as county commissioners, . 148

may raise money for county expenses, 148

town treasurer of, to be county treasurer, . . . 149

certain provisions respecting fencing unen-

closed land not to apply to, 184

regulations concerning shell fish in, 433

County of, jurors in, liable to be drawn and
serve once in two years, 680

attachments in, on writs returnable else-

where, or in other counties on writs

returnable therein, to continue sixty

days after judgment, 625

NASHAUN ISLAND.
land in, for lighthouse, ceded to United States, 44

NATURALIZATION.
congress may establish uniform rule of, ... . 4

NATURALIZATION

—

continued.

supreme and superior court alone have jurisdic-

tion of application for, 018

clerks of no other courts in this state to act in

such cases, 618

proceedings for, to be in open court, and to be

entered of record, 618

penalty on clerks for fiUng papers or acting iu

cases of naturalization except as pro-

vided by law of this state, 618

Naturalized citizens not entitled to vote, nor

eligible to office, until after two years'

residence, &e., 39

proof of naturalization to be required by select-

men, &c., before putting name on list

of voters, 57

NAVY.
power of congress to establish 4

NAVY YARD.
land for, in Charlestown, ceded to United States, 44

NEAT CATTLE.
when taxable, . 76

less than a year old, exempted from taxation, . 75

to be impounded for being at large contrary to

law, &c., 185, 186

(See Animals, Beasts.)

NEGROES.
punishment for selling the service or labor of,

when kidnapped, 791

NETS.
of fishermen, when exempt from levy on execu-

tion and attachment, 624, 688

NEW BEDFORD.
land in, ceded to United States, 44, 45

Palmer's Island in harbor of, ceded to United

States, 45

Egg Island Shoal in harbor of, ceded to United

States, 45

penalty for boarding vessels in harbor of, with-

out leave, except by pilot, &c., .... 200

what to be deemed limits of harbor of, for cer-

tain purposes, 290

penalty for taking fish within harbor, &c., of,

by persons living out of state, .... 431

NEWBURY.
land in, for breakwater, ceded to United States, 44

NEXT FRIEND, (see Guardian,) 543

NEXT OF KIN.
what to inherit, 474, 485

when liable for support of paupers, .... 392, 393

NEW TRIAL.
In civil cases, may be granted by supreme and

superior courts at anytime after judg-

ment, 566
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NEW TRIAL— continued.

may be Jiad in cases where trial by jury is

waived, as in other cases, 6C1

when motion for, is overruled, court may en-

ter judgment as of term when verdict

was rendered, 685

In criminal cases, how may be granted

within one year, S43

when ordered, where may be had, 844

KITD'S POINT.
land at, ceded to United States, 45

ISnX'S MATE.
ceded to Tnited States, 45

NIGHT TIME.
what shall be deemed, as regards commission of

offeuees, 841

NIGHT WALKERS.
common, how arrested, secured, and punished, 820,821
imprisoned, how discharged as reformed, or

bound out, 859

NOBILITY.
titles of, not to be granted by Congress, .... 5

NOBSQITE POINT.
land on, ceded to United States, 44

NON COMPOS.
inchided in words " insane " and " lunatic," . . 51

NON JOINDER OF DEFENDANTS,
by reason of cause of action barred by limita-

tion, not to abate action, JTO

amendment may be made introducing new de-

fendants, 508, 657, 658, 759

NONSUIT.
of executor or administrator on being cited, &c.,

in suits commenced by deceased, effect

of, and liability for costs, 648

may be entered on motion of court, when local

action is brought in wrong venue, . . 661

may be entered when a party refuses to answer
interrogatories, or to amend or ex-

punge the same, 660

costs on, must be paid, or second suit for same
cause to be stayed or dismissed, . . . 781

defendant not to have, when caused by his

insolvency, 780

NON TENURE.
may be pleaded in abatement or in bar, .... 69.3

NORTH CHELSEA.
to vote with Middlesex county for county com-

missioners, 71, 72

returns of votes in, for county commissioners

and register of deeds, to whom made, 59

county commissioners of Middlesex to have ju-

risdiction in, 148, 242

not to be taxed for county purposes, 78

to have no interest in county property, .... 144

NORTH ROCKS, &c., IN MERRIMACK
RIVER.
ceded to United States, 44

NOTARIES PUBLIC.
appointment, removal, and tenure of office of, . 32

may administer oaths, 131

fees of, 787

upon death, resignation, &c., records, &c., to be

deposited in clerk's office, 131

clerks to take charge of records, &c., of, and
make and certify copies thereof, . . . 131

penalty on, and on executors, &c., of, for neg-

lect to deposit, &c., 131

penalty for destroying records, &c., of, .... 131

in other states and countries may take acknowl-

edgments of deeds of land in this

state, 467

NOTES.
provisions respecting, 293

{See Banks, J^romissory Xotes.)

NOTICE.
on petitions to general court, how to be given,

&c., 47,48
to defendant, absent, or residence unknown, or

upon insufficient service, . . . 005, 02;i, 046

{See Absent Defendant.)

of the impounding of cattle, how given, .... 186

by finder of lost goods, &c., to be given to

town clerk and recorded, 425

"before allowing wills proved in another state or

country, 478

by executors, &c., of their appointment, how
given, 491

of sales of real estate by executors, &c., under
license, 511,512

of sales of property on mesne process and exe-

cution, 628, 629, 688, 690

(See Attachment, Execution.)

of proceedings in probate courts, and courts of

insolvency, to be in such newspapers
as parties select, 577, 582

but court may order same to be published in

one additional paper, 577, 582

of appeals from probate courts, 575

from courts of insolvency, 585, 592

NOXIOUS ANIMALS,
money may be granted by towns for destruction

of, 158

NUISANCES.
boards of health may make regulations respect-

ing, and may abate, &c., 188-190

penalty for violating such regulations, . . . 188, 189

expenses of removal of, by towns, &c., how sued

for, and recovered of individuals, . . 193

from offensive trades, may be prevented and re-

moved by superior court 194

persons injured in comfort, &c., may have
action for damages, 194

intoxicating liquors, &c., when declared to be, . 448

burnt and dangerous buildings may be adjudged, 453

proceecUngs in such cases, 453

powers of mayor and aldermen or selectmen

to abate, in such cases, 453, 454

buildings resorted to for prostitution, gaming,

&c., to be deemed, 454

booths, &c., used for gaming near public shows,

&c., when may be abated as, 454

steam engines and furnaces erected and used

contrary to law, to be deemed, .... 459

iiyurious to public health, how removed by
order of court, 189

may be stayed, &c., by injunction from
superior court, or any justice there-

of, 189, 190

suits concerning, whether relating to real or

personal estate, may be brought in su-

preme court in equity, 559

in action of tort, when plaintiff prevails, court

may enter judgment for removal of

nuisance, and for damages and costs, . 710

may issue execution for damages and costs, and
a warrant for removal of nuisance, . . 710

such warrant may be stayed, not exceeding six

months, on defendant's motion, that

he may remove it, 710

on recovering judgment in second suit, for con-

tinuance or repetition of nuisance,

plaintiff may of right have judgment
for abatement and removal, . . . 710, 711
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ITtnSAWCES— contimied.

expense of abating-, to be collected by officer as

damages aud costs are collected ou ex-

ecution, 711

when building's and other tilings are removed

as nuisances, they may be sold as on
execution, and proceeds applied to

pay charges of removal, 711

after commencement of suit in equity concern-

ing a nuisance, supreme court, or any

justice thereof, iu term time or vaca-

tion, may issue an injunction to pre-

vent or stay waste, 711

NUISANCES— contimied.

when an action of tort for a nuisance is pend-
ing iu supreme or superior court, the
court, or any justice thereof, may in

like manner issue such injunction, . . 711

such injunctions may be dissolved by court
issuing same, or any justices thereof,

in term time or vacation, 711

injNCUPATIVE WILL.
when may be made by soldiers and mariners, . 477

NUTS.
to be sold by dry measure, under penalty, . . . 20i

O.

OATH.
to include " affirmations," where they may by

law be substituted for oaths, 51

may be administered by senators aud represen-

tatives, as members of committees, . . 49

commissioners to take, &c., in other states

and countries, 132

usual mode of administering, heretofore prac-

tised, to be observed, 073

how administered to persons not believing iu

the existence of God, 073

affirmations may be substituted for, in case of

Quakers and persons having conscien-

tious scruples, &c., 073

may be administered in all cases by justices of

the ijeace, except where different pro-

vision is made, 610

Of Ofllce, form of, 29, 33

of public officers, how administered, . . 131,132

Of attorneys at law, on admission to practice, 015

Of jurors in civil and criminal cases, . . . 082, 841

Of grand jurors, 837

For relief of poor debtor, form of, .... 037

Judges and registers, and assistant registers

of probate and insolvency, . . . .001-003

In insolvency proceedings, may be admin-

istered by judge, and in certain cases

by register, 581

to be taken by insolvent debtors, &c., at sec-

ond meeting of creditors, .... 590, 598

when may be taken by debtor subsequent-

ly, 592

required on proofof claims against insolvent

debtors, 581,585

may be taken before justices of the peace, . 585

In probate proceedings, ofaccountants, may
be administered by judge out of court,

or by a justice of the peace by him
authorized, &c., 576, 577

in all other cases, may be administered by the

register or a justice of the peace, . . . 577

OATS.
standard weight of bushel of, 265

OBSCENE BOOKS AND PRINTS, &c.
punishment for importing, printing, selling, re-

ceiving, having in possession, &c., . . 819

search warrant may issue for, 819, 830

to be kept as evidence, and then destroyed, . . 819

prosecutor to conviction to have half the fine, . 819

OFFENCES.
to be prosecuted by indictment, except, &c., . . 790

punishment of, how stayed by reparation of in-

jured party, 634-S39

OFFENCES— contimied.

persons to be held to answer for, upon indictment, 790

upon information authorized by statute, . . 790

by police courts and justices of the peace, . 790

by courts martial, 790

not to be convicted of, except by verdict, plea,

&c., 790

not to be punished for, unless duly convict-

ed, 790

former conviction or acquittal of, 790

concealing and compounding, how punished, . . 814

Against the sovereignty of the common-
wealth, 790

Against the person, 791

Against property, 795

Of forgery and against the currency, . . 807

Against public justice, 811

Against the public peace, 815

Against chastity, morality, and decency, 817

Against the public health, 822

Against public policy, 823

OFFENSIVE TRADES.
l)laces for exercise of, how assigned, .... 193,194

assignment of places to be recorded, 194

when places assigned for, become nuisances,

assignment may be revoked by supe-

rior court, 194

person damaged in comfort by, may sue for

damages, 194

exercise of, may be forbidden, 194

orders therefor, how served on occupant, .... 194

jienalty for disobeying such order, 194

appeal to superior court, and trial by jury, . . . 194

to be suspended, pending appeal, 194

form, return, and effect of verdict, 194

costs in such cases, 194

OFFER OF JUDGMENT.
how may be made by defendants in suits at law

and in equity, 060, 061

to be accepted within ten days after notice, un-
less further time is allowed by court, 600

if not accepted, or plaintiff does not recover

more damages and costs, how recov-

ered and execution issued, .... (i()0, 061

not to be evidence in any other suit, nor in any
subsequent proceeding in same action, 661

OFFICE.
right of people to secure rotation in, 15

person fighting duel, or sending or accepting a

challenge, or promoting a duel, inca-

pable of holding, &c., 792

forfeited by conviction, and sentenced to state

prison, 846
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OFFICE— continued.

reversal of conviction by writ of error, to cause

restoration to,

pardon not to work such restoration, unless so

expressed therein,

tenure of, by commission, to be expressed

therein,

judicial, except of justices of the peace, to be

held during good behavior, 17

incompatibility of, 30, 33, 49, 149,

public offices to be closed on certain holidays, .

OFFICERS.
of United States, not to receive presents, titles,

&c.,

public, accountable to the people,

to submit to speaker of house of representa-

tives estimates of expenditures re-

quired for their department,

disbursing money, to make annual report to

auditor,

duties of, in making purchases and incurring

liabilities of state,

travelling expenses of certain, not to exceed

three and a half cents a mile, ....
salaries of, when and how payable,

receiving fees, costs, &e., to make return, annu-

ally, to secretary, uuder oath, . . 12S,

penalty for neglect to make such returns, . . .

of civil government, list of, to be published

with acts and resolves,

not to be disqualified from acting by reason of

being an inhabitant of any town in-

terested in suit,

liability of, for escape of debtor arrested, &c.,

on execution,

must state true reason of arrest to person ar-

rested,

must exhibit precept on request,

penalty for false answer, or refusal to answer,

or to exhibit preeejit,

arresting on pretended process, &c., how pun-

ished,

public, falsely accusing person of an offence,

that he may be held as a fugitive

slave, to be disquaUfled, 793,

receiving fees, to furnish specific account to

person paying,

penalty for neglect,

serving writs, to indorse fees thereon,

not to purchase or have any interest in certifi-

cates of witnesses in criminal cases, .

rescuing prisoner from, how punished, ....
voluntarily suffering prisoner to escape, how

punished,

negligently suffering prisoner to escape, how
punished,

refusing to receive prisoner, liow punished, . .

refusing to arrest prisoner, how punished, . .

refusing to assist, how punished,

falsely assuming to be, how punished,

those disguised to hinder, how punished, . . .

taking rewards for omitting duty, how pun-

ished,

recording officer, extortion by, how punished, .

of state prison, of whom to consist, and salaries

of,

certain public, may commence or prosecute ac-

tions on contracts, &c., with prede-

cessors,

OFFICIAL INFORMATION.
intended for the public, to be published in

newspapers, by secretary,

&i6

846

27

,27
'42

49

139

139

140

141

140

129

129

50

618

641

789

789

789

790

7&i

788

788

788

788

813

813

813

813

813

813

814

814

814

814

870

650

50

OILS.
what to be deemed pure winter-pressed, or sum-

mer-strained, spermaceti, 275

what to be deemed whale, 275

what to be deemed tight-pressed, 276

liability of seller of adulterated, under false

name, 275, 276

unless mixture is disclosed to buyer, . . . 276

vessels of less than five gallons in such case, to

be labelled with proportion of mix-
ture, 276

penalty for selling adulterated, as pure, with-

out notice to buyer, 276

how and to whose use recovered, 276

test of, to be Harris's oleometer, . , 27(>

OIL OF VITRIOL.
willul, &c., injury by, to houses, how punished, 804

ONIONS.
standard weight of bushel of, to be fifty-two

pounds, 278

mean weight, how to be ascertained, 278

penalty for selling without ascertaining weight, 278

when these provisions not to apply, 278

OPERATIVES.
wages of, in manufacturing establishments, how

recovered of stockholders, 386

certain claims of, privileged debts when debtor is

insolvent, o!>4, 595

ORCHARDS.
wilful aud malicious injury to, how punished, . 806

how, when committed on Lord's day, . . . 806

ORDERS.
grace on, when pay.able in the state at a future

day certiiin, 294

not, when payable on demand, 291

for payment of money, within this state, dam-
ages on, when protested, 294

ORDINANCE.
as applied to cities, to be synonymous with

by-law, 52

ORES.
how to be assayed, &c., 274

punishment for digging up, &c., without li-

cense, 805

ORNAMENTAL TREE ASSOCIATIONS,
may be formed in any county, town, &c., by ten

or more persons, 378

powers and privileges of, 378

may hold real and personal estate not exceeding

ten thousand dollars, 378

ORNAMENTAL "WOOD.
and ship timber, 271

{See Lumher.)

ORNAMENTS.
of widows find children, to be allowed to them

in settlement of estates of deceased

persons, 489

OVERSEERS OF THE POOR.
to bo chosen at annual town meeting, 160

to be sworn, 161

to be directors of almshouses, if others not

chosen, 171

powers and duties of, in relieving paupers, &c., 392

to have the same authority over paupers as

masters of almshouses, 392

may remove to almshouse children suffering

from neglect, &c., of parents, .... 392

to provide for immediate relief of persons hav-

ing lawful settlement in other places, 393

to support, &c., indigent strangers, and bury

them, in ease of their death, 393

may notify, in writing, overseers of jjlace where
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OVERSEERS, &c.— continued.

pauper has settlement, and request his

removal, 394

provisions concerning such notifications by, and
service thereof, 394

may take effects of deceased paupers to reim-

burse expenses of support, &c., . . . 394

to prosecute and defend suits concerning pau-

pers, in behalf of their towns, .... 394

to return, annually, to secretary of common-
wealth, statement of paupers, &c., . . 394

form and contents of such return, 394, 395

penalty on, for not making return, 395

to perform duties of superintendents of alien

passengers, where there is no superin-

tendent, 400

may complain in bastardy case when woman re-

fuses to complain, 404

may bind as apprentices children chargeable to

their towns, &c., 549

duty of, to inquire into treatment of children so

bound, 550

OVERSEERS OF HOUSES OF COR-
RECTION". (See Houses of Correction.)

powers and duties of, 858-868

O-WZSTERSHIP.
of property, in whom it may be proved in pros-

ecutions for offences relating to real

or personal estate, 841

OYSTERS.
penalty for unlawfully taking, from beds, &c., . 432

permits to take, may be granted by selectmen,

&c., 432

may be taken iit certain seasons without per-

mits, for family use, 432

vessels, boats, &c., having them illegally on
board, may be seized, 432, 433

to be discharged if owner, &c., pay penalty

before prosecution, 433

prohibitions concerning, not to extend to In-

dians, 433

licenses to plant and grow, may be granted by
selectmen, &c., 433

shall describe flats and creeks so appropria-

ted, and be recorded by city or town
clerk, 433

fees of mayor and aldermen, or selectmen,

and clerk, 433

rights of persons licensed, and penalties for

trespassing thereon 433

PAGE.
the word defined, 788

PAGES.
of senate and house of representatives, . , . 133,134

PALMER'S ISLAND.
land on, ceded to United States, 45

PAPER.
to be packed in reams, half reams, or quarter

reams, 27(5

printing, may be packed in parcels of two reams, 276

number of quires in ream, &c., and number of

sheets in quire, 276

packages of, how to be marked, 276

penalty of selling, not packed and marked, ac-

cording to law, 276

not packed or marked, to be forfeited, 276

PAPERS.
secured in prosecution for perjury, 812

detained from the person producing them, . . . 812

PARDONS.
power of, in governor, by advice of council, . . 24

not to be granted before conviction, 24

to persons convicted by impeachment, ... 24

governor may grant, upon such conditions as he
thinks proper, 855

terms of pardon must be specified in the war-

rant, 855

bond may be required for the performance of

the terms of the pardon, 855

how taken, and where deposited, 855

if terms and conditions of pardon are not kept,

convict must be arrested and detained, 855

time of conditional pardon not to be counted, . 852

proceedings in such case, 855, 856

how the question whether condition is broken,

to be tried, 856

officer to make return of warrant for pardon or

commutation of punishment to secre-

tary of state, 856

PARDON'S— continued.

to file in clerk's office copy of warrant and
return, 856

clerk to subjoin brief abstract thereof to rec-

ord of conviction and sentence, . . , 856

granted after divorce by reason of imprisonment
not to restore partytoconjugalrights, 532

not to cause restoration to office, unless so ex-

pressed therein, 846

PARENTS.
not punishable as accessories after the fact of

felony committed by children, .... 826

{See Children.)

PARISHES AND RELIGIOUS SOCIE-
TIES,
established or organized by law, to continue

bodies coi-porate, 200

actions by and against, where to be brought, 621, 622

processes in suits against, how served, .... 623

powers of taxation given by special laws, &c.,

not affected, 200

to enjoy existing rights, &c., imless, &c., . . . 200

churches connected with, to have their accus-

tomed privileges, 200

imincorporated, may organize as corporation

if there are ten voters, 200

may hold real and personal estate, 200

may hold and manage donations, like incor-

porated societies, 202, 203

powers of, may be revoked by legislature. . 200

first meeting of, how called, '

. . 200

contents of warrant, how served and re-

turned, &c., 200, 201

justice to preside till clerk is chosen, .... 201

may choose officers, &c., 201

clerk to record proceedings of organization, 201

may grant money, and for what purposes, . . . 202

money granted by, to be assessed on members
like town taxes, 202
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PAKISHES, SiC.— continued.

taxes ill, to be assessed on property ofmembers,
wherever it is, 202

no citizen to be taxed for parochial pvirposes in,

excejit where he is a member, 202

corporations, guardians, &c., not to be taxed

for jjarochial purposes in, 202

may authorize abatement of taxes, 202

may appoint trustees to hold trust funds, . . . 203

may establish rules for government of such

trustees, 203

may sell meeting-house, or take down pcAvs

therein, 204

pews not to be paid for, if house is unfit for pub-

lie worship, 204

deacons, and other similar officers of, bodies cor-

porate for taking and holding grants,

&c., 205

ministers, &c., in certain cases, to be joined in

such body corporate, 205

ministers of, may take in succession parsonage

lands, &c., 205, 200

conveyance of such land by minister valid only

during ministry, unless, &c., .... 200

conveyance of church lands, how made, .... 200

churches, except episcopal, may choose commit-
tees to settle accounts ofdeacons, &c., 200

limitation of grants to churches, &c., . . . 200

overseers of monthly meeting of Friends may
hold lands, &c., as corporation, . . . 200

limitation of grants to such meetings, . . . 200

trustees of funds held by toAvns for religious

purposes, &c., to report annually to

selectmen, &c. 200

may be removed, and vacancies filled, by
probate court, 200

Members of, to remain such till they file no-

tice with clerk, 201

no persons to be, without their consent in

writing, 201

admission of, may be regulated by by-laws, 201

none but members to vote in affairs of soci-

ety, 201

not taxable for property held as guardians

and trustees, 202

Meetings, how warned, 201

annual, when to be held, 201

power of assessors or committees to call, . 201

if assessors, &c., refuse, justice may call, . . 201

warrant for, what to contiiin, 201

nothing done at, valid, unless subject be in

warrant, 201

clerk, &c., to preside at, till moderator is

chosen, 201

moderators of, to be chosen by ballot, . . . 201

powers of moderator, . . 201, 202

OflB.cers, what to be chosen at annual meeting, 201

vacancies in ofl[ice may be filled at any meet-

ing, 202

Clerk, to be chosen at annual meeting, by bal-

lot, 201

to be sworn, and by whom, 201

to preside in choice of moderator, 201

may swear assessors and collectors, .... 201

if absent, &c., clerks pro tempore may be

elected, 201

Assessors, two or more, to be chosen by bal-

lot, at annual meeting, 201

to be sworn, and by whom, 201

form of oath 79, 201

to manage prudential aff'airs, unless a stand-

ing committee is appointed, 201

PARISHES, &C.— ronfinnccl.

to have power of selectmen in calling meet-
ings 201

to insert in warrant for meeting any matter

which five voters in writing request, . 201

Collector, to be chosen at annual meeting by
ballot, 201

to be sworn forthwith, if present, . . . 201, 202

if not present, to be notified, 202

if he refuses to accept, or is not qualified

within seven days, society to make
new choice, 202

Treasurer, to be chosen at annual meeting by
ballot, and sworn, 201

may be apjjointed collector, with power of

town collector, 202

Meeting-Houses.

exempted from taxation, 74

proprietors of, may organize themselves as cor-

poration, 203

powers, liabilities, &c., when so organized, . . 203

such corporation may hold real and personal

estate, 203

copy of proceedings at organization of, to be

filed with town clerk and recorded, . 203

proprietors may raise money for alteration, re-

pairs, &c., 203

meetings of, how called and warned, 203

money raised for, may be assessed on pews, . . 203

assessment of, may be committed to treasurer

to collect, 203

to be collected, if not p.iid, by sale of pews at

auction, 203

notice of assessment, and sale of pews, how to

be given, 203

what to be evidence of such notice, 204

deeds of pews sold to be given by treasurer, . . 204

proprietors of, may take down pews, &c., for

purpose of repairing, rebuilding, &c., . 204

pews to be appraised before taken down, .... 204

new, to be sold at auction by treasurer, &c., 204

money from sale of, how to bo applied, . . . 204

not to be paid for, if house is unfit for pub-

lic worship, 204

in certain meeting-houses, may be assessed,

and how, for parochial purposes, . . . 204

to be purchased, in certain cases, at an ap-

praisal, 204

Protestant Episcopal Church.

who may act as moderator at meetings of, . . . 202

wardens and vestry to exercise powers of stand-

ing committee, 202

assessors and collectors not to be chosen un-

less, &c., 202

duties of assessors may be performed by war-

dens, 202

what ofiicers of, to be chosen by ballot, .... 202

Methodist Episcopal and African Methodist
Episcopal Church.

trustees of any society of, may organize as cor-

poration, 204, 205

powers of such trustees, 205

annual income of, not to exceed four thousand
dollars, 205

first meeting, how called, 205

choice of officers, secretary to be sworn, .... 205

copy of record of organization to be left with

town clerk within ten days, and to be

recorded, 205

organization void if such copy is not so left, . 205
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698

703

"05

525

705

705

705

705

706

706

705

706

5i5

539

709

706

706

PARTIES.
severally liable on written contracts, may be

joined in suit, gg^
judgment and executions in such 'suit,

.' ." .'

654To actions, when may be witnesses, . . . 673, 674
may manage their own cases personally or

'

by counsel,
gj5

new, may be brought in, .*

(',57^ ggg
amendments discontinuing as to, may be'

™''*"'^'
658may be examined on interrogatories, . 661, 66'^

death, and otiier disabilities of, .... 648-650
in trustee process, 725 7'>6

corruption of jurors, arbitrators, Ac", by,'
how punished, ....

"

' fiiq

PARTITIOJSr.
of lands held by joint tenants, or tenants in

common, may be made by writs or pe-
tition in supreme or superior courts,

may be made among heirs, devisees, and those
claiming under them, by probate court,

proceedings for, legally commenced in either
court, that court to have jurisdiction
throughout,

705 706may be made notwithstanding existence of a"
lease, •>

may be made of estate subject to homestead,
and notwithstanding any of the tenants in com-

mon are trustees, attorneys, or guar-
dians for other tenants, . . . . t .

former partitions in' such cases confirmed'

"

persons not in being at time of application for]
bound by proceedings, upon notices to
parents,

in such case, next friend to be appointed for
person not in'being, whose expenses
shall be paid by applicant, ....

when money is awarded, partition not to be es-
tablished until money is paid,

returns of, may be set aside, and case recom-
mitted to same or other commission-
ers,

when accepted, to be recorded, and remain
in office of clerk or register, and a
copy recorded in registry of deeds

records in registry of deeds, heretofore m'a'de
from originals, conlirmed, . .

may be made by guardian of wards in certidn
cases,

married woman or her guardian may join wi'th
her husband or liis guardian in mak-
ing partition,

proceedings for, to survive on death of' parties'
and heirs, &c., how admitted, . (540 650remedy against co-tenants who commit waste'

'

while proceedings are pending,
"Water rights, and other incorporeal heredita-

ments, partition of, may be made by
suit in equity in the supreme court, or
as above provided,

partition may be so made of water of'a nav-
igable stream, in certain cases, . .

Ix Supreme and Superior Courts.
jurisdiction given to supremo and superior

courts, ^^„
proceedings for, when comm'en'ce'd'iii s'upe'rior

'

how may be removed to supreme'
court, by affidavit or consent, . . sfio

to be made in the county where lands lie] but if'
parties interested are absent 'or un-

89 133

years

562

700
\

served in

FAB,TlTION- continued.

known, petition may be made, and or-
der of notice issued, ill an V county, 698,699may be made on petition of one or more part
owners,

698 699
shares of petitioners only to be set off, and resi-'

duetobeleit,
^98,690

Petition may be maintained only by one hav-
ing an estate in possession, gcjy

but may be made, although the estate* is
leased in whole or in part, 705

cannot be maintained by tenant of freehold^
by tenant having a term for
less than twenty years to run,

may be maintained between tenants" for
years, but partition not to affect land-
lords or reversioners,

to be indorsed in like manner a's 'writ's 'in
otiier cases, ....*.

what shall be alleged therein
,

may be filed in clerk's office in term 'time
or vacation,

smnmons on, how issued and
such case,

may be served without being filed in clerk's
office,

absent and unknown persons intcreste'd'may
be notified by publication in newspa-
per, according to order of court, or
absent persons may be notified per-
sonally,

in such case, petition ma'y'be presented in
• any county, and summons issued re-

turnable in county where lands lie
persons not in being for whom estate 'is

limited in trust, how protected and
bound, and proceedings in relation
thereto,

if service is defective or insu'ffl'cien't,'or'a'ny

person notified fails to appear, court
may order further notice,

court may at any time order case co'nt'in'ued'
that absent parties, whether named in
petition or not, may have time to ap-
pear,

death of parties to, effect of, and how hei'rs'and'
devisees may be admitted, ... 049 egga guardian maybe assigned by court for any'
infant or insane person interested

for persons not in being, ...
'

all persons interested may appJar and plead, or
answer jointly or severally,

pleadings in, to be conducted as in actions at
law,

if person not named in pet'it/on appears' and
pleads or answers, petitioner may
reply that he ought not to be ad-
nutted, and any other matter also.

If It appears, in such case, that respondent h'as*
no interest, the matter of his objection
shall not be inquired of, . . .

Advancements, questions may be heard 'in
said courts, or case may be continued
and the question pf advancement de-
termined in probate court, ... 705Improvements, value of, to be allowed to re-
spondent in certain cases, 703

if awarded to respondent, petitioner 'not 'to
have judgment for partition until he
has paid the same,

how allowed on new petitioii 'when' made
after a former partition, not bindui"-

699

699

699

699

699

699

699

699

699

705

699

700

700

705

700

700

700

700

703
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PARTITIOW— continued.

on certain parties, or when they are

subsequently evicted, 702, ~05

Costs on trial of au issu(i, 700

how allowed against a respondent who ob-

jects to partition, 703

Judgment for partition to be awarded for

such share as petitioner is entitled to,

although not all he claims, 700

appeal from such judgment, in superior

court, on matters of law apparent on
record, may be taken to supreme court, 701

Commissioners, three or five to be appointed

by court, to make partition, 700

warrant to, to express shares to be set off, . 700

to be sworn, and certificate of oath made on
warrant, 700

to give notice to all parties interested who
are in thfe state, 700

all of, to meet, but acts of majority to be

valid, 700

costs and expenses of, how allowed and
paid, 703,787

shares of petitioners may be set oif togeth-

er or separately, 700

when premises consist of mill or tenement,

which cannot be divided without in-

jury, whole may be set to one, who
will accept it, upon paying award of

commissioners to make it equal, . 700, 701

or exclusive occupancy of whole or part

may be set oif to parties alternately, . 701

in such case, how far tenants liable to each

other to premises during their occu-

pancy, 701

how far tenants, while so occupying, enti-

tled to redress against wrong doer, . . 701

how far all tenants entitled to damages
against wrong doer, and how such

damages to be divided, 701

returns of commissioners ' doings, with their

warrant, to be made to court, .... 701

may be set aside, and recommitted to same
or other commissioners, 706

judgment to be rendered, if the report is

confirmed that partition be firm and
eflectual, 701

appeal therefrom in matters of law, appar-

ent on record when entered in su-

perior court, may be taken to supreme
court, 701

in such appeal, on petition for, or writ of

partition, judgment awarding that

partition be made shall not be dravni

in question, 701

when finally established, to be recorded,

where, 700

not to be established until money awarded
is paid, 706

final, to be conclusive as to rights of pos-

session and property of all parties

and privies thereto, 701

and on all who might have appeared, . . . 701

if a part owner, for whom a share is left,

is out of state, he may, within three

years, apply for new partition, .... 701

court may grant such petition if it appears

that his share was less than he was
entitled to, 701

in such case, new division of whole prem-
ises shall not be required, but par-

tition may be made equal by taking

FAB,TlTIOl!l— continued.

from and adding to shares, or by
awarding money, 701,702,706

person claiming in severalty, who did not ap-

pear, not concluded by judgment, but

may bring action for land claimed by
him, 702

person who did not appear, claiming a share

assigned or left, concluded by parti-

tion, 703
in such case, how action for his share shall

be brought, 702
proceedings when two or more respondents ap-

pear and claim same share, 702

rights and remedies of persons who did not
appear, if they afterwards claim as

part owners with parties to the suit,

and their share was not kno\vn, or not
left, 702

if a person to whom a share was assigned or
left was dead at the time, his heirs or
devisees shall have same rights as if

they had not been notified, ...... 702

party evicted of share assigned or left by title

paramount, entitled to new partition

of residue, 702, 706

mortgagees, attaching creditors, and persons
having liens on any interest, con-

cluded by judgment, and may hold
share set off, or left for such interest, 702

In Probate Court.

may be made in, of all the real estate of de-

ceased person, among his heirs and
devisees, and those claiming under
them, in probate court of county where
his estate is settled, 490, 574, 703

and of bmds acquired for the estate by execu-

tor or administrator, by foreclosure of
mortgage or levy of execution, . . . . 490

partition for, by whom and how made, and how
served, 703

shall not be made when shares are in dispute,

or depend upon construction of wills,

or other matters proper for court of
common law and a jury, 704

if estate of deceased is owned in common with
others, it may be first set off from
their shares, before being divided

among his heirs and devisees, .... 704

notice in sucli case, how given to co-tenants, . . 704

death of parties, effect of, and how heirs and
devisees may be made parties, . . 049, 650

to be made by three or five commissioners, who
shall be sworn, 703

and to be made upon like proceedings as on peti-

tions for partition in supreme and
superior courts, except as hereinafter

specified, 703

if estate lies in different counties, separate war-

rants may be issued to different com-
missioners in each county, 703

absent heirs or devisees to have agents ap-

pointed for them, 703

in case of persons interested being out of
state, petition may be dismissed, or
continued until they appear, or con-

sent in writing that partition be
made, 704,705

minors and insane persons to have guardians

for the suit appointed, if they have no

I
other guardians in this state, 701
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PARTITION— continued.

persons not in being, how to be protected, and

bound, and proceeding's respecting', . 705

all estate of deceased which party interested as

heir or devisee, or persons under

them, desire to liave included, to be

divided 701

petitioners' share to be set off, and the residue

to be divided among each of the own-

ers, unless two or more consent to

hold undivided, 704

•when any part of estate cannot be divided with-

out injury, it may be assigned to one,

he paying to others tlie sums awarded

by tlie commissioners, 701

males to be preferred to females, and elder sons

to younger, 704

whole or any part may be set off to one or more,

upon paying to otliers sums awarded

by the commissioners, 704

in such cases, partition not to be established un-

til money is paid, 706

costs, how allowed and paid, 704, 787

if not paid, execution may issue, 704

advancements may be settled in probate courts, 705

improvements, after partition, how allowed in

second partition, to persons evicted,

or against persons not parties to first, 706

original return to remain in clerk's office or

probate office, and be recorded there,

and a copy recorded in registry of

deeds, 706

how far conclusive, when confirmed, on persons

interested, 705

persons not concluded may pursue their remedy
as if proceedings had not been had, . 705

PARTTsTERSHIPS.
how and when taxed for personal property em-

ployed in their business, 70, 77

when taxed jointly, each partner liable for

whole tax, 77

ships and vessels of, how and where taxed, . . 77

embezzlement by clerks and servants of, how
punished, 800

names of former members of, not to be used by
other partners, without consent, &e., 298

proceedings by and against, in insolvency, . . . 597

suits in equity, between partners, may be

brought in supreme court, and re-

ceivers appointed, 559

Limited, may be formed for mercantile, me-
chanical, or manufacturing business, . 296

to consist of general and special partners, . 206

not authorized to transact insurance or
banking business, 296

general partners of, to be responsible, like

partners in other firms, 290

special partners to furnish specific sum in

cash, and not personally liable, ex-

cept, &c., 296

certificates of, to be made, specifying names,
residence, stock, <fcc., 296

to be acknowledged and recorded in regis-

try of dei^ds, 296

if false, all liable as general partners, . . . 296

to be published, otherwise partnerships to

be deemed general, 296

to be recorded and advertised on every re-

newal of partnership, • . 290

name or style of, to contjun names of gen-

eral partners only, 297

special partner, whose name is used with

PARTISTERSHIPS— continued.

his consent, to be deemed general

partner, 297

liable on contract made by him, unless

he shows he acted as special partner, 297

responsible if effects of partnership insuf-

ficient to pay debts, 297

capital stock of, not to be withdrawn so as

to reduce it below amount certified, . 297

suits to be by and against general partners,

except, <fcc., 297

dissolution of, before time originally lim-

ited, how to be recorded, &c., .... 297

members of, when not otherwise provided,

to have rights and liabilities of gen-

eral partners, 297

insolvency proceedings by and against, how
conducted, 579

PASSENGERS.
liability ofcommon carriers of, for loss of life of, 794

for gross carelessness in the carriage of, . . 794

drivers of stage-coaches, &c., how punished for

leaving horses untied, and persons in

the coach, 794

(.See Alien Passengers.)

PASSPORTS.
to be furnished by secretary to citizens of any

color, 128

PAUPERS.
Support of by Towns, &c.

money may be granted by towns for support of, 158

settlement of, how acquired, 390, 391

to be relieved by city or town where legally set-

tled, 392

to be under care and oversight of overseers of

the poor, 392

overseers of poor to have same authority over,

as masters of workhouses, 392

what kindred of, if able, bound to support them, 393

kindred of, may be assessed by superior court,

on complaint of town, &c., where pau-
per has been relieved, <Src., 392

not to be assessed for expense incurred more
than six months before complaint, . . 392

may be assessed in weekly sum, payable

quarterly, for future support of, . . . 392

execution against, may be issued and re-

newed for past assessments and for

arrears, 392

costs against, how taxed when two or more
are adjudged liable to support, .... 393

court may order with which of, and how
long with each, pauper shall live, . . 393

complaint against, how filed, and notice

given, 393

not summoned in original process, may be
afterwards summoned, &c., 393

court may make new orders altering assess-

ment on, &c., 393
liability of, for support of paupers in state

almshouses when they have a legal

settlement within the state, 403

needing relief in places where they have no set-

tlement, to be relieved by overseers

of poor, 393
expenses of supporting such may be recovered

by place incurring them against place

liable therefor, 393

action for such recovery to be commenced with-
in two years after cause arises, .... 393

recovery in such action to bar defendants from
disputing settlement in future actions, 393
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PAUPERS— continued.

towns liable for support of, not required to pay
more tluin one dollar a week to an-

other town, if removed within thirty

days, 393

having no settlement within this state, to be re-

lieved, &c., till removed to state alms-

house, 393

expenses of relief in such cases, how to be paid, 393

towns liable to individuals for supjjort of, after

notice, &c., till overseers provide, . . 393

provisions for notice to towns where paupers

have settlement, that they are sup-

ported in other places, 394

for removal of, to place of settlement, . . . 394

maybe removed, if overseers do not, within two

months after notice, return written

objections, 394

towns barred from contesting settlement of, if

overseers do not reply to notice with-

in two months, 394

notifications and answers thereto, sent by over-

seers by mail, to be deemed sufficient, 394

penalty for bringing into and keeping; in place

where they have no legal settlement,

knowingly, &c., 394

how recovered, and to whose use, 394

effects of deceased may be taken by overseers,

and applied to reimburse expense of

support, &c., 394

suits concerning, to be prosecuted and defended

by overseers in behalf of their towns, 394

returns of, &c., to be made annually by over-

seers, etc., to secretary of common-
wealth, 394

form and contents of such returns, . . 394, 395

penalty on overseers, &c., for neglect in

making returns, 395

abstract of returns to be made by secretary

for use of legislature, 395

in state almshouses, having settlement \vithin

state, to be supported by town where

such settlement is, 402, 403

liability of kindred for support of such pau-

pers, 403

State Paupkrs.

board of commissioners of, and of alien passen-

gers, how constituted, 39C

commissioners may appoint persons to see that

laws respecting, are enforced in state

almshouses, Ac, 39r)

to prescribe forms for, and furnish certifi-

cates to be used in, sending to alms-

houses, 397

to prescribe forms of returns by superintend-

ents of almshouses. Sec, respecting, . 397

to have power of overseers of poor in rela-

tion to state paupers in hospitals, . . 307

to make annual report to governor and
comicil, 307

compensation of, 397

may be transferred from one state almshouse or

hospital to another by commission-

ers, 397

arriving by water, when they cannot be re-

moved to state almshouse, to be sup-

ported at Rainsford Island hospitid, 400

maybe sent by towns to hospital, by permission

of commissioners of alien passengers, 400

liability of kindred of, &c., in such cases, and

how enforced, 400

PAUPERS— confimied.

may be sent to state almshouses by towns, &c., 401

discharged from state prison, &c., to be removed
to state almshouses in certain eases, 401,402

if settlement of, is discovered, such pauper to be
removed to place of settlement, . . . 402

if too sick to be removed, may be provided for in

state prison, &c., -. . 402

may be supported in place where wife has legal

settlement, at expense of state, . . . 402

accounts of expense in such case, how au-

dited, &c., 402

to be provided for by towns, &c., at expense
of state, when state almshouses are

full, 402

inspectors of state almshouses to have powers
of overseers in relation to, and their

property, 402
employment of, may be contracted for with su-

perintendent, &c., 402

refusing to avail themselves of such employ-
ment, to forfeit claims as a state pau-
per, 402

penalty on, for leaving state almshouse without
consent of inspectors, 403

may be sent to place where they belong by jus-

tice of superior court, &c., 403

lunatic paupers may be sent away in like man-
ner by probate court, on complaint,

&c., 403

no allowance to be made to counties, towni?,"&c.,

for, except in cases expressly provid-

ed by law, 403

accounts of counties, towns, &c., for support of,

how audited, paid, &c., 403

PA^WWBROKERS.
may be licensed by mayor and aldermen or se-

lectmen, 458

license to designate place of business and pre-

scribe restrictions, &c., 458

penalty for carrying on business of, without li-

cense, or contrary to provisions of

license, &c 458

PAYMENT.
eflect of part, not altered by statute of limita-

tions, 779

indorsement of, on note by payee, not to prevent

statute from running, 779

PEDLERS.
provisions concerning, 281

{See Hawkers and Pedlers.)

PENALTY.
action for, where to be brought, . ._ 621

{See Fines, Forfeitures.)

if accruing to commonwealth, suit therefor to

be brought in two years, 779

if to private persons, in one year, . ..... 779

PERJURIES AND FRAUDS.
provisions for the prevention of, 527,528

PERJURY.
how i)unished, 812

in trials for capital crimes, 812

in other eases, 812

what to be deemed, 812

subornation of, 812

inciting to commit, penalty for 812

on presumption of, by witness, court may com-
mit witness, 812

papers, &c., necessary in prosecution for,

may be secured, 812

by persons summoned as trustees, in making
answers, how punished, 722
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PERSON.
may bi' apijlied to bodies corporate and politic, 513

PEBSOIf ACCUSED.
(See Prisoners.')

PERSONAL ESTATE.
what included in, for purpose of taxation, ... "4

where taxable, 75, 70

mortgaged or pledged, to whom taxable, ... 76

of persons under guardianship, where taxable, . 70

held in trust, where taxable, 76

deposited to accumulate, where taxable, .... 76

of religious society, held as ministerial fund,

where and to whom taxed, 76

of partners, how and where taxable, 70,77

may be disposed of by will, 470

of deceased person, how distributed, 4(s5

what to be deemed, in certain cases, . . 489, 490

to be accounted for at its appraisal, except,

&c., 494,495

PERSONAL LIBERTY.
provisions of law for the protection of, . . 740-742

governor to apijoint commissioners in each

county to defend fugitives, 740

any attorney, when desired by fugitive, may act

as counsel, 740

commissioners to pay expenses of defence, . 740, 741

and be reimbursed by commonwealth, . . . 741

persons holding office of honor, trust, &c., un-

der state laws, not to issue warrant

under fugitive slave law, 741

justices of the peace to be fined or impris-

oned if they so act, 741

state jails or prisons, not to be used for deten-

tion of persons claimed as fugitives, . 741

punishment for persons removing, or aiding in

removing, from the state those not

held to service or labor, 741

for coming here with intent so to remove, . 741

those sufTering .from such removal, &c., may
also have damages therefor, 741

penalty on sheriffs, &c., arresting fugitives

from labor, 741

on members of volunteer militia for acting

in seizure, detention, or rendition of

such fugitives, 741

penalties and prohibitions not to apply to

acts of military obedience of any offi-

cer or private, 742

these provisions not to apply to fugitives from
justice, 742

persons holding judicial office under the United
States, or office of commissioner of
circuit court, to hold no judicial office

in state except that of justice of the

peace, 742

no justice of the peace, while such commission-
er, can issue any state process except

to summon witnesses, 742

PERSONAL PROPERTY.
wilful and malicious destruction of, how pun-

ished, 806

punishment when value of property does
not exceed fifteen dollars, 806

PERSONAL REPLEVIN. (.S'ee Replevin.)

provisions concerning, 739, 740

PESTILENCE.
adjournment of courts in consequence of, ... 617

prisoners may be removed from jail, &c., in case

of, 864

PETIT TREASON.
distinction between, and murder, abolished, . . 791

prosecution and punishment of, 790

89*

PETITION TO LEGISLATURE.
right of, 16

notice of, to be given, and how, when afiecting

riglits of individuals, &c., 47

when affecting (ities or towns, 47

when for act of incorporation, &c., . . . . 47,48

for incorporation, notice of, to specify capital

required, 4S

for extension of charter, notice to specify the

same, 48

proof of publication of notice, how made, ... 48

proof and petition to be presented within first

ten days of session, 48

PEWS.
to be personal estate, 204

proceedings relating to, when house is rebuilt,

&c., 204

to be purchased in certain cases at appraised

value, 204

used by debtor and family, exempted from at-

tachment and execution, 688

may be sold for non-payment of tax legally laid

thereon, 688

exempted from taxation, except for parochial

purposes, 74, 204

from levy on execution and from attach-

ment, 624, 688

PHYSICIANS AND SURGEONS.
to certify certain facts concerning deaths, when

requested, under penalty, 109

to give notice to board of health, &c., of danger-

ous disease, under penalty, 193

dead bodies may be furnished to, by overseers

of poor, &c., 195

to give bond that such body shall be used for

promotion of anatomical science, . . . 195

and to cause remains to be decently buried, . . 195

aiding in coroner's inquest, pay of, 850

when may have body of person executed, for

dissection, 791

exempted from serving as jurors, 680

of state prison, appointment, duty, &c., . . 870, 872

PICKEREL.
provisions respecting the taking of, &c., .... 431

PICKLED FISH.
provisions respecting, 261-264

(5'ee Fish.)

PIGEONS.
wilfully killing or frightening from beds, how

punislied, 800

person so doing liable to owner for actual

damage, 806

PILFERERS.
common, how arrested, secured, and punished,

820, 821

PILOTAGE.
fees for, to be established by commissioners, 288, 289

registered vessels, of two hundred tons and
under, to pay half pilotage, 289

vessels exempt from, 289

rates of, for vessels taking steam towage, . . . 289

PILOTS.
commissioners of, how appointed, and term of

office, 287

to grant commissions to port and bay pi-

lots, 287

to keep an office, and register and examine
complaints against pilots, 288 .

to notify treasurer when condition of pilot's

bond is broken, 288

to make and publish regulations concerning

pilots and pilotage, 288, 289
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PILOTS — ccntinued.

to keep record of all official acts, 289

to make aimual report to secretary 289

compensation of, 288

exempted from military duty, 92

how commissioned, 287

to give bond, 288

how surety may terminate liability on bond of, 288

if bond insufficient, commissioners may require

new one, 288

not to interfere upon each other's limits, . . . 287

to take charge of all vessels within limits, ex-

cept fishing and certain coasting ves-

sels 287,288

fees of, to be fixed by commissioners, . . . 288, 289

division of, in certain cases, between bay

and port pilots, 287

to be paid by inward bound vessels, except,

&c., to first pilot oflering his services, 288

vessels of two hundred tons and under, not

taking pilot, to pay half, 288

lien for, upon vessel, 288

to render quarterly accounts to commissioners, 288

penalty for fiilse return, 28S

to pay six per cent, of fees received to commis-

sioners, . 288

penalty on person acting as, without commis-

sion, 288

to make complaint for injury to property of

Humane Society, 800

duties, fees, &c., of bay or general pilots, ... 287

PIPERS.
common, how pimished, 820,821

PLACE.
how construed, 52

PLANTS.
punishment for wilfully digging up, 605

PLEADIKTG AND PK.ACTICE.
provisions respecting, 053, 009

not to change rules of evidence, measure

of damages, jurisdiction of any court,

nor the locality of any action, . . . 602

PLEADINGS.
cUvisious of personal actione, 053

method of declaring, 653, 056, 657

in action of trover, 654

to set forth copy of written Instrument relied

on, or legal effect thereof, 054

to set forth condition of bonds, &c., 054

when whole contract is not set out, court may,
on motion, order original, or copy to

be filed, 054

referring to general statute, how to designate

same, C54

may allege facts in the alternative, 057

to be so construed by court as to secure pre-

cision and certainty, and discourage

vagueness, 057

facts alleged, and not denied, to be deemed to

be admitted, 057

need not state evidence, nor disclose means of

proof, 057

shall be deemed at issue when allegations are

closed, as in real and mixed actions,

when plea is filed, 057

court may order either party to file a statement

of particulars, 000

require unnecessary counts and statements ,

to be stricken out, 001

not to be evidence, 001

changes in suit after commencement, may be

suggested and entered of record, . . 663

PLEADINGS— continued.

ill rilation to set-off of mutual demands, . 070, 671

in writs of entry, to be same as heretofore, ex-

cept in ceitain changes specified, 092, 693

In petitions for partition, to be same as

in actions at law, 700

(See Declaration, Ansiver, Issue, General Issue.)

PLEAS.
In abatement, may be made by answer, . . 655

after amendment in consequence of, or

when overruled, defendant to answer
or plead, 055, 656

Special in bar, abolished; and answer, or in

real or mixed actions, general issue

substituted, 656

Of general issue, abolished except in real

or mixed actions, and actions before

justices of the peace, 000, 056

in real and mixed actions, defendant may
give in evidence under it, which for-

merly might have been pleaded in bar, 650

before justices of the peace, may be pleaded

orally, 006

to indictments, provisions concerning, 840

PLEDGES.
attachment of property held as, how made, 627, 628

how held on trustee process against pledger, . 727

holder of personal property in pledge may give

notite that he intends to sell, to en-

force payment, 767

notice to be in writing, how served, and where
recorded, 767

copy of record to be evidence, 767

if debt is not paid, &c., in sixty days after

notice is recorded, pledge may be

sold, 707, 708

sale to be by public auction, 708

proceeds of, how applied, 708

of stocks, debts, &c., to be specified in transfer

and certificate, 385

contracts not affected hereby, nor other rights

of pledgee limited, 70S

pledgee of person having possession of mer-'

chandise, &c., when to acquire rights

of such person, &c., 295

to acquire no further right, if pledge is for

antecedent debt, 295

PLUMB ISLAND.
in Essex county, lighthouses on, ceded to Uni-

ted States, 44 *

PLURALITY.
of votes to elect officers chosen by the peo-

ple, 30, 59

POINT ALDERTON BAR.
site for lioacou on, ceded to United States, ... 45

POINT GAMMON.
in Yarmouth, land on, for lighthouse, ceded to

United States, 44

POISON.
mingling with food, water, medicine, &c., with

intent to kill, how punished, 794

administering or exposing to cattle, &c., wil-

fully, 805

persons selling, without written prescription

of a physician, to keep record of sale, 823

penalty for neglect, 823

penalty on purchasers giving false names, . . . 823

POLICE COURTS.
cities and towns where now established, .... 609

not to be established in any town having less

tlian ten thousand inhabitants, .... 609

record of, how to be kept by clerk, 369
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POLICE COURTS — conHwued.

ia civil anil criminal cases to be kept sepa-

rately, Sii'J

terms of, to be fixed by justice or court, and civil

and criniiual to be separate, 571

to be held by judge, or in liis absence, or disa-

bility, or in case of vacancy, by senior

special justice, 571

to be held as often as necessary, in place pro-

vided by district, and may be ad-

journed, 571

two or more sessions may be held at same time,

and a special justice may, on request

of judg^e, hold a session at same time

asjudyo, 571

expenses of, for rent, care of room, stationery,

&c., to be audited by court, and paid

from county treasury, 571

two thirds of the expenses to be rejiaid from
state treasury, 571

to make rules, 571

may issue summons and other process to wit-

ness to run into any county, 571

complaints to, to be entered on docket, .... 571

processes of, to be under seal, bear test of judge

or senior judge, and sig'ned by clerk

or assistant clerk, 571

in other respects to be like processes of jus-

tices of tlie peace, 571

when cases are adjourned to future day, parties

and witnesses need not attend from

day to day, but shall recognize to at-

tend <at time of adjournment, . .... 571

fees and coets in, how taxed, certified, and

paid, 572, 783

returnsof criminal statistics, (fee, how made, . 129

appeals fronii^to superior court, to be had, en-

tered, conducted, and disposed of like

appeals from justices of the peace, . . 572

costs on aiipeal« from judgments of, in civil

cases, 780

to enter on docket the day when any civil case is

filially disposed of for the term, . . . 783

(6'ee Justices of the Peace.)

Jurisdiction.

same as that of justices of the peace, 570

to have powers necessary to discharge their du-

'ties. 570

of offences within their district, jurisdiction to

be exclusive, 570

additional and concurrent with superior court

of certain cases of assault and battery, 570

of offences punishable by fine not exceeding one

hundred dollars, or imprisomnent not

exceeding six months, or both, . . . 570

of certain cases of obtaining property by false

pretences, games, fortune telling, and

other tricks ; and of buying, conceal-

ing, and aiding in concealing, stolen

property, 570

court may decline to exercise final jurisdiction

of cases within the concurrent juris-

diction of superior court, 570

warrants in criminal cases issued by the court,

justices, or any justices of the peace,

to be returnable before police courts,

in certain cases, 570

to be returned to court specified therein,

with return of officer indorsed there-

on, 571

witnesses and parties need not attend from day

POLICE COU'RT3— co)itinued.

to day, when cases are adjourned to a

future day, 571

may discharge poor convicts, 878, 87'J

In civil cases, same as justice of peace, and
exclusive when all plaintiffs, defend-

ants, and trustees, if any, reside in the

district, 570, 571

police court of Boston to liave additional ju-

risdiction, concurrently with superior

court, of civil cases in which damages
or property claimed does not exceed

three hundred dollars, 573

Judges.

one justice and two epecialjustices to each court, 5(il)

appointment and tenure of office of, 509

not to be retained or employed as counsel in

any case pending or tried in their

courts, 509

may receive complaints and issue wrrrants,

when court not in session, 570

to make rules, and act as clerk when no clerk is

appointed, 571, 672

to hold courts, and in case of their disability or

vacancies, special justice to act, . . . 571

lirocesses of courts to bear test of, 571

may discharge poor debtors, take bail, &c.,

033, 635, 042

Salaries of, 672, 573

not to receive fees for any additional services,

nor for issuing wafrants and other

processes in any capacity, 573

Special, not to be retained as counsel in eases

in which they shall have officiated, . . 509

senior to act in case of vacancy, or disabil-

ity of judge,. 571

may, on request ofjudge, hold different ses-

sion of court, 671

writs to bear test of, in case of disability of

judge or vacancy in office, 571

compensation of, to be paid by j ustice at same
rate as his compensation, not exceed-

ing fees taxable for the services, . . . 571

Clerks. i

to be elected by certain cities and towns where
courts are estabhshed, 569

vacancies in, how filled by election, 669

to be sworn, give bonds, attend courts, and keep

records, 669

may be .appointed by judges of those courts for

which the office of clerk is not estab-

lished by law, 609

may appoint assistants, with approval of judge

or court, 609

shall be responsible for, and may remove their

assistants, 5U9

on death, absence, or removal of, clerk pro tem-

pore to be appointed, 609

duties, compensation, and oath, of clerk pro tem-

pore, 509

not to be retained as counsel in cases pending

or tried in their courts, 509

to sign processes, 571

to make all warrants and processes, tax costs,

receive fees, fines, and costs, and make
returns, 672

fees of, for copies, to be indorsed thereon, . . . 572

to account with and pay to county treasurer fees

and cost, and fines quarterly, 572

to pay certain fines to cities and towns, .... 672
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certain fees to p.arties entitled thereto, or

account therefor to county treasurer, . 572

of police court of Boston to account to board of

accounts and pay fees and cost to city

treasurer, 5~3, 574

assistant clerks of Boston court, salaries of, . . 573

Salaries of, 572,573

not to receive fees for any additional services,

nor for issuing warrants and other

processes in any capacity, 573

Police Court of Boston. Special Provisions.

court established, 569

three justices, how appointed and tenure of of-

fices, . ... 573

justices to make rules, and distribute business

among themselves, 573

senior justice to be first justice, 573

any justice may receive complaints and issue

warrants, 573

assistant clerks, salaries of, payable out of state

treasury, 573

court to be held daily for criminal business, . . 573

weekly for civil business, each term com-
mencing on Saturday, and action may
be continued to any future day, . . . 573

different justices may hold different sessions at

same time, 573

to have same jurisdiction as justices of the

peace, which shall be exclusive when
all plaintiffs and defendants reside in

the district, 573

additional jurisdiction to extent of three hun-

dred dollars concurrently with supe-

rior court, 573

records, proceedings, jurisdiction of justices'

court for county of Suffolk transferred

to, 573

clerk to render an account to board of accounts,

and pay over costs and fees to treas-

urer of Boston, 573, 574

POLICE OFFICERS.
may he appointed by selectmen, to hold office

during their pleasure, 161

to haVe power of constables, except to serve

civil process, 161

refusing to assist, how punished, 813

falsely assuming to be, how punished, 814

POLICY.
of insurance on mutual plan, not to be issued

for more than three fourths of prop-

erty insured, 327

lien on building, land, &c., 327

to be set forth on face of policy, 328

to cease upon alienation of property to a

bona fide purchaser, unless poUcy is

continued, 328

manner of enforcement of, 328

if property sold on execution, right of re-

demption reserved to owner, .... 328

shall designate the class of property to be in-

sured, 328

forms of declarations and answers, in suits

on, 665, 668

POLL TAX, (see Taxes,) 74, 75

POLYGAMY.
defined and punished, 817, 818

excepted cases, 818

POOR CONVICTS.
duty of magistrate ordering the commitment of, 845

discharge of, 878,879

POOR CONVICTS— continued.

discharge of, after confinement for three
months for fine and costs, 878

proceedings in such case, 878
for thirty days, if fine, or fine and costs

do not exceed ten dollars, . . . 878, 879

for forty days, if fine or fine and costs do
not exceed twenty dollars, 879

proceedings in such cases, 878, 879

in Suffolk county, poor convicts held only

for fine and costs, may be discharged

at any time, by justices of police

court, , 879

if held under sentence of other court,

one justice thereof must assent to

discharge in writing, ......... 879

persons under guardianship, if property is

not in their actual control, may be so

discharged, 879

commonwealth may recover fine and costs of

guardian, if he has assets, 879

suit therefor to be brought in one year, . . 879

fees of justices for discharging poor convicts, . 879

POOR DEBTORS.
pro\ isions concerning, 033

not to be arrested on mesne process, in actions

of contract, unless affidavit is madi>,

and certificate of magistrate procured, 633

before whom affidavit must be made, and what
must be set out therein, and proved, . 033

how arrested on mesne process in actions of

contract for money collected as attor-

neys at law, • 633

how arrested on mesne process-tactions of

tort, .'l^' ..... 034

how arrested on executions in actio^. of con-

tract, .ri^-. .... 634

what affidavit to be made in aucli case, and

before whom, ...... l^ , ... . 634

for arrest of attorney at lasr-,.oa execu-

tion, for money collected by nim, . . 634

may be arrested on execution for costs only,

without affidavit, , . 634

female not to be arrested, except in actions of

tort, 634

not to be arrested after sunset, unless arrest is

specially authorized, 635

not to be arrested in civil actions for libel and

slander, 635

officer need not arrest, unless specially directed

by plaintiff, 632,034

death of creditor not to affect proceedings

against, when arrested, 037

Imprisoned for non-payment of taxes, how dis-

cljarged, 82

Arrested, how to be proceeded with, and
discharged.

arrested on mesne process, may procure bail,

and have time therefor, 636, 642

on execution, or mesne process, in actions

of contract, to have time to procure

sureties for recognizance, 035

to be taken before magistrate, 635

when taken before magistrate, if he desires to

take the poor debtor's oath at a future

time, he may recognize for his ap-

pearance within thirty days, 635

recognizance, how taken, 635

surrendered by his sureties, may recog-nize

anew, 63i>

if he desires to take poor debtor's oath, or
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oath that he does uot intend to leave

state, magistrate to appoint a time for

his examination, iind issue notice to

creditor, 035

form of notice, 635

notice may be given that he desires to take both

oaths, 635

service of notice, how made in different cases, 635, 030

when notice that defendant desires to take poor

debtor's oath has once been given,

new notice not to be given until expi-

ration of seven days, 630

when notice has been served, some magistrate

to attend at time and i)lace appointed,

and examine debtor, . 030

pending examination, how recognizance may be

taken, 036

but debtor not to recognize alter oath is refused,

except in cases of appeid, 630

examination of, upon notice of desire to take

• oath that he docs not intend to leave

state, and how discharged, 636

examination of, upon notice of desire to take

poor debtor's oath, and liow dis-

charged, 636

not entitled to benefit of poor debtor's oath, if,

after being arrested, he missisends or

misuses certain property, 030

nor if he makes default, after charges of fraud

are filed against hbii, or is convicted

thereon, „ • . 639

may be discharged by magistrate, upon taking

poor debtor's oatli, if magistrate is

satisfied that facts set forth in oatli

are true, 030, 03"

form of poor debtor's oath, 037

form of certificate, of discharge, and tlie effect

tliereof, 637

after discharge, judgment to remain in force, . 63?

execution subsequently issued on judgment to

run against estate, and uot against

body of debtor, 037

on bail on mesne process, or imprisoned on any
execution, may be discliargod on taking

oath as when under arrest, 037

not to be discharged, after writ of scire facias •.

on bail bond has been served on sure-

ties, unless they pay costs on such

writ, . . . 637

Imprisonment of.

to be imprisoned when arrested on mesne pro-

cess, in actions of tort, unless they

give bail, 037

in actions of contract, if they do not desire

to take oath, or fail to recognize, or do
not give bail, or the oath is refused by
the magistrate, 037

in such cases, magistrate to make certificate, and
defendant to be imprisoned, .'.... 037

to be kept, when so committed, until final judg-

ment, and for thirty days thereafter if

judgment is against him, unless he re-

cognizes, gives baU or a bond, or takes

the oath, 637, 63S

to be imprisoned when arrested on execution, if

they do not desire to take the oath, or

fail to procure sureties, or the oath is

refused them, 038

certificate to be made by magistrate, in such

case, . .' 638

134

POOR DUBTOTLS— rnntinned.

to be kejjt until they recognize, satisfy the exe-

cution, take the oath, or are released

by the creditor, 038

when imprisoned, to be supported at expense of
creditor, if he claims support as a

pauper
;
jailer may discharge him, if

creditor fails to pay on demand, . . . 638

may be discharged by creditor, if lie claims sup-

port as a pauper, 038

when so discharged by jailer or creditor, debtor

to remain liable lor debt and costs, but

his body not to be again arrested, . . 038

not to be discharged from imprisonment, upon
satisfying execution, unless he also

pays the cost and the expenses of Iiis

support in prison, 038.

how long to be imprisoned, when surrendered by
bail, 643, 644

Punishment for Fraud.

pending examination of debtor desiring to take

poor debtor's oath, charges of fraud

may be filed against liira, o38

when charges are made in affidavit for arrest, or

are filed, the same to be considered in

the nature of a writ at law, debtor to

plead, and trial, and evidence therein, 638

either party may ajjjjeal to sujaerior court from
judgment of magistrate thereon, . 038, 639

appellant to recognize, 639

if debtor makes default, after charges are filed,

or is convicted thereon, how punished, 639

not afterwards to be bailed in same action, ... 042

Discharge of, when committed on Warrants
OF Distress in Favor of State.

persons so committed may be discharged in like

manner as iioor debtors, 039

may represent to jailer their desire to take

poor debtor's oath, 639

jailer to notify magistrate, who shall appoint

time for hearing-, and cause notice to

be given to district-attorney, 039

district-attorney to attend, or appoint some one
to attend ; compensation therefor, . 639

Poor Debtors who are Insane, how dis-

charged or removed.

when imprisoned, and unable, by reason of in-

sanity, to take poor delrtor's oath, any
person interested may petition judge
of probate court for his removal from
jail, 639

judge to appoint time and place for hearing and
order notice to creditor, 639

may discharge debtor, or remove him to

hospital or other place, if he is satis-

fied of his insanity, (tiQ, 040

when debtor is so discharged or removed, legal

rights of creditor to remain, 639

Discharge of in, special Cases.

when committed for non-payment of taxes, . . 82

in bastardy process, 4Im

Imprisoned when Judgment is rendered
against them, or when surrendered
BY Bail after Judgment.

when a debtor is in prison on mesne process,

where juilgnient is rendered against

him, he may be discharged by giving
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boud to surrender himself in thirty

days, 640

how debtor may afterwards be arrested on exe-

cution issued in such action, 640

jailer to certify on execution, if left with him,

wliether debtor has surrendered, and

give certificate to officer, 640

when debtor is surrendered by his bail after

jud<;TOeut, he may be discliarg-ed by

gi\iug bond to surrender himself in

thirty days, 640

bond, conditions of, 640

debtor, in eitlier of said cases, may be taken and

committed on execution within said

thirty days, 640, 041

SURKENDER OF PRINCIPAL ON RECOGNIZANCES.

sureties in recognizances may surrender princi-

pal, 641

Bemedy on Eecognizances and Bonds.

when recognizance and bond are broken, actions

of contract may be brouglit thereon, . 641

judgment in such case, 641

Remedy against Officer for Escapes.

when prisoner escapes from officer, creditor may
maintain action of tort against officer,

and also scire facias or contract

against debtor, 641

Fees.

of magistrates, amount,how allowed and taxed, 641

of judges of probate court, for removal or dis-

charge of insane poor debtors, ... 641

ofjailers, 641,642

POSTMASTERS.
and persons in care of United States mail, ex-

empted from military and jury du-

ty, 92,680

POST OFFICES AND ROADS.
power of Congress to establish, 4

POSTHUMOUS CHILDREN
considered as living at death of their parent, . 475

omitted in will of father, to take share as if he

had died Intestate, 479

devisees, &c., to contribute equally, in such

x-ases, to shares of, 479

to contribute with devisees, &c.,for payment of

debts of testator, 479

may claim contribution from devisees, Ac, . . 479

guardian of, may be appointed by father in his

will, 543

POSTS.
on bridges, sidewalks, &e., punishment for

breaking, removing, &c., 803

POT AND PEARL ASHES.
inspector-general of, appointment of, and term

of office, 258

to be sworn, 258

to give bond, 276

may appoint deputy-inspectors, in seaports

where pot and pearl ashes are ex-

ported, 258, 276

to be responsible for his deputies, . . . 270, 277

to make returns annually to secretary, . . . 277

fees of, 277

deputy-inspectors to be sworn and give bond,

276, 277

to make returns once in six months, .... 258

POT AND PEARL ASWES— continued.

penalty on inspectors for neglect, &c., in in-

spection, 277

fees of inspectors, 277

casks, quality and size of, 277

to be branded by manufacturer, under pen-

alty, 277

to be weighed by inspector, and weight
marked on each head, 277

how inspected, &c., 277

sorts and denominations of, how branded on
casks, 277

not to be sliipped for exportation until in-

spected, .... 277

imported from other states, may be exported

without reinspection, 277

to be forfeited, if shipped without branding, . . 277

inspector to seize and libel casks if so shipped, 277

penalty on master of vessel for receiving on

board casks not branded, 277

on master or crew for obstructing search

by inspectors ..;... 278

for counterfeiting brands, or branding

falsely .278
for shifting contents of inspected casks, . . 278

POTATOES.
standard weight of bushel of, to be sixty

pounds, 278

mean weight, liow to be ascertained, 278

penalty for selling without ascertaining weight

of, 278

when these provisions not to apply, 278

POUND.
one or more to be maintained in every city and

town, 1£5

penalty on town, &c., for neglect to maintain,

&c., 185

on person* for wilfully injuring, . ..... 185

POUND-KEEPER.
to be appointed annually, by to^vns, &c., for

each pound, 185

to provide beasts distrained with food, &c., . . 185

fees of, 185

not to deliver beasts to owner until fees, dam-

ages, &c., are paid, 185

to pay over field-drivers' fees when received, . 185

may retake, within seven days, beasts that es-

cape or are rescued, 180

POWER OP ATTORNEY.
to convey real estate, to be acknowledged and

recorded, 468

when to be acknowledged by both husband and

wife, 408

PRACTICE.
in civil actions, provisions concerning, . . . 057-669

PRECEDING SECTION.
in these statutes, moans next preceding, .... 51

PRESIDENT AND VICE PRESIDENT.
of the United States, electors of, 09

constitutional provisions respecting, 4, 5, 6, 7, 10

PRESS.
liberty of, not to be restrained, 16

PRETENCE.
of process, punishment for arrest under, &c., . 790

(See False Pretences.)

PRINTING.
convicts in state prison, not to be employed in, 874

PRISON BOOK.
to be kept by jailers and masters of houses of

correction, ....,......:.. 806

punishment for neglecting to keep, or wilfully

making false entries therein, . . • • SCO
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PEisoirs.
not to hu used for the detention of persons un-

der the fugitive sliive luw,

PRISONERS.
entitled to know from officer arresting- tlie rea-

son of their arrest,

to see, on request, the precept of officer, . .

may have counsel, or defend themselves, . . . •

produce witnesses in their favor,

entitled to meet witnesses against them, . .

former conviction or acquittal to bar, &c., . . .

when no defence,

aiding: to escape from prison, how punished, .

from officer, how punished,

Officer voluntarily suffering escape of, how pun-

ished,

negligently suffering escape, how pun-

ished,

refusing to receive, how punished,

refusing to arrest, how punished,

refusing to assist officer in securing, how
punished,

refusing to obey justice of peace in securing,

how punished,

in examination before magistrate, entitled to

counsel,

may be detained in jail, &c.,

may be removed from one jail to another in

same county,

list of, to be returned into superior court at

opening of each term,

provisions for classifying, &c., 858,

{See Houses of Correction, State Prison.)

PRIVATE WAYS AND BRIDGES, (see

Ilinlnrrnjii,) 239,

PRIZE FIGHTING.
penalty <br,

for aiding, promoting, &c.,

for leaving the state to engage in, out of the

state,

PROBATE COURTS.
established in each county,

to be held on days fixed by law,

judges and register of probate and insolvency to

be judge and register of,

have jurisdiction of the probate of wills, and
granting administration,

of the appointment of guarjlians to minors
and others, 54."?, 544,

of all matters relating to the settlement of
estates ofdeceased persons and wards,

of petitions for adoption of children and
change of names, 547, 548,

of certain matters relating to funds for

charitable and religious purposes, .

of the appointment of trustees in certain

cases, 234,330,

when a case is within jurisdiction of two courts,

the one in which proceedings are first

commenced shall retain it throughout,
* administration or guardianship first granted by,

shall extend throughout the state, . .

jurisdiction, so far as it depends upon residence

of any person, not to.be contested in

. . any suit except upon appeal in the

case,

may decree speeifie performance of written con-

tracts for conveyance of land made by
deceased persons, and persons subse-

quently put under guardianship—
proceedings in such cases,

may make rules, to be returned to, approved,

741

789

789

790

790

790

790

790

813

813

813

813

813

813

813

814

833

857

857

858

862

248

792

574

574

574

574

574

574

200

500

574

574

574

PROBATE COURTS— continued.

altered, or amended by, supreme
court,

judges may frame and issue necessary warrants,

decrees to be in writing, and with certain other

papers to be recorded,

regularity of proceedings to be presumed after

twenty years,

orders of notice, and certain other official acts,

may be done in vacation,

may award costs in certaiii cases, and issue ex-

ecutions therefor,

judges, when accountant is unable to attend court,

•may administer oath out of court, or

authorize justice of the peace to do it

;

certificate, accounts, and vouchers to

be returned, 570,

all other oaths required of persons in Ablation

to probate matters may be adminis-

tered by justices of the peace, ....
parties having business in, may select newspa-

pers in which to have notices pub-
lished,

county to provide books and stationery for, . .

register to prepare certain copies without

charge,

clerks in office of, not to be commissioners of

insolvency, or dividers of estate of de-

ceased persons, unless requested by
parties,

judges may keep order in their court and punish

for contempt,

Sessions of the court in the several counties,

577, 578,

to be held at such places in the cities and
towns as the judge orders,

maybe adjourned by judge or by register,

in certain cases,

not to be held unless registers, assistant reg--

isters, or register pro tempore, is pres-

ent,

Appeals may be had to supreme court in all

cases, 415, 422, 54S. 575,

to be claimed, and notice given, within tliirty

days,

to be entered at rule days of supreme court,

reasons to be filed fourteen days before time

of entry, '

omitted to be entered, may on petition with-

in one year, be entered subsequently, .

if petitioner was out of United States at

time of passing decree, he may within

two years thereafter, and within three

months after his return, petition for

allowance of appeal,

to be entered in supreme court on docket

with equity cases,

proceedings in probate court suspended af-

ter appeal,

may be waived before entry,

supreme court, in case of, may affirm for-

mer decrees, reverse the same in

whole or in part, or pass any other

order, and remit the case to the pro-

bate court, 575,

proceedings when appellant fails to enter ap-

peal,

jury trial on such cases may be had in su-

preme court,

(See Estates of Deceased Persons, Administra-

tors, Executors, Guardians, Trusts, Wills,

fc.)

576

576

576

576

576

576

577

577

577

577

577

577

577

579

577

577

577

576

575

575

575

575

575

576

576

576



1068 INDEX.

PROBATE COXTRIS— continued.

Special Jurisdiction of Judges.

judges of, may commit lunatics to state lunatic

hospitals, in counties other than Suf-

folk, 407

fees of, for committing and discharging

lunatics, 408

may commit girls to State Industrial School, 414

may commit boys to State Reform School, 421

may order removal of lunatics in jails and

houses of correction, 878

may authorize arrests on mesne process

and execution in .civil actions, . ()35, 036

examine, discharge, or commit poor debt-

ors ari-ested, ()35-G40

may remove to hosiiitals poor debtors who
• are insane, 639, 640

(Sei> Judijes of Probate and Insolvency.)

PROCESS.
civil, not to be served on Lord's day, 434

punisliini'nt for arrest under pretence of, &c., . 700

PROFANE CURSINGAND S'WEARING.
how punished, 819

prosecution to be commenced in tvcuty days, • 819

PROFERT.
in declarations, need not be made, 054

PROHIBITION.
writs of, may be issued by supremo court, . . . C53

PROMISSORY NOTES.
maturing on Sundays and public holidaj-c,

when payable, 203

when may be protested in such case, ::D3

payable on demand, when demand to be made
to charge indorser, 293

liability of indorsers of, 203

makers of, to have same defence against in-

dorsers as against payees, 293

grace not to be allowed on, 294

payable within this state on a day certain, grace

to be allowed on, 294

of less than five dollars, other than of banks,

not to be issued and circulated as cur-

rency, under pen.alty, 810

forms of declarations, and answers in actions

on, (>(i3, 668

actions upon, witnessed, may be brought by

payee or his executor, in twenty years, 777

PROPRIETORS.
of common fields and wharves, &c., in ac-

tions against, how process to be

served, &c., 622,623

PROSECUTIONS.
for criminal oiTences, not to bar civil actions, . . 840

criminal, for certain misdemeanors, may be

stayed, upon reparation to party in-

jured and payment of costs, ... 834,839

such proeoertings to bar civil action, . . 839, 840

PROSTITUTION.
abduction of unmarried woman for, how pun-

ished, 817

prosecutions therefor limited to two years, . . 817

buildings, &c., resorted to for purposes of,

deemed common nuisances, 454

use of building for purposes of, to render

lease void, 454

penalty on landlord for letting building for pur-

pose of, 454

PROTEST.
of bills of exchange, fcc, maturing on Sunday

or on a public holiday, to be made on
* the next preceding business day, ... 293

PROTEST— CO}? W?)Merf.

making or procuring false, how punished, , . . 805

fees of notaries public for, 757

PROTESTANT EPISCOPAL CHURCH.
powers and duties of officers of, 202

PROVERS OF FIRE-ARMS.
provisions concerning, 260, 261

{See Arms.)

PROVINCE LANDS.
limitation to suits lor recovery of lands by com-

monwealth not to apply to, 776

PROVINCETOWN.
land in, ceded to United States, 44, 45

lobster fishery on shores of, regulated, &c., . . 432

PROVISIONS.
what exempt from levy on execution, and from

attachment, ri24, 688

punishment for knowingly selling diseased and
corrupted, without notice, 822

fraudulently adulterating food or drink, .. . 822, 823

PROXIES.
In banks, vote of stockholders by, 304

form, execution, and filing of, ....... 304

to be recorded, 304

to be valid for three months only from date, 304

list of, to be read at meetings, . 304

not to be received by salaried officers, under

penalty, 304

In insurance companies, how executed,

used, &c., 323, 320

In manufacturing companies, how execu-

ted, used, &c., 337

In railroad companies, how executed, used,

&c., 300

PUBLIC ADMINISTRATORS.
one or more to be appointed by governor, &e.,

in each county, 486

when administration to be granted to, . . . 483,486

when not to be granted to, 486

to be discharged when husband, widow, or heir

claims administration, 486

powers of, to cease upon appointment of suc-

cessor, &c., 486

to surrender letters of administration, &c., if

will of deceased is proved, &c., . . . 486

and -to account to executor or administrator who
succeeds in such case, '. . . 486

to give bond as other administrators, 486

or general bond ; conditions thereof, .... 486, 487

under general bond, to account annually to pro-

bate court, 487

additional sureties may be required by probate

court at any time, 487

limitations, under general bond, to' begin to run
in each case from date of letters of ad-

ministration, . 487

to administer estates, &c., as other administra-

tors, and may be licensed to sell real

estate, &c., 487-

may sell all real estate in certain cases, .... 487

to take oath, give bond, &c., in such cases, as

other administrators, 487

to render accounts annually, in all cases, until

trust is fulfilled, 487

balance in hands of, to be deposited with state

treasurer, 487

not depositing balance with treasurer within

one month after notice, bond of, to be

put in suit, . 487

after such balance is deposited by, heirs, &c.,

may take administration thereon with-

in six years, 487
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to bo notified iu such case, and to appear for

commonwealth, ,
487

npon death, removal, &c., of, accounts to be ex-

amined by another, 488

such other to be appointed administrator on all

estates not administered, 488

neglecting duties, &c., district-attorneys to pros-

ecute if there are no heirs, 488

money and personal property found on or near

a dead body, when to be given to, . . 850

PUBLIC AMUSEMENTS.
pri)\ i-ions concerning, 463, 464

PUBLIC ASSEMBLIES.
penultV f(ir disturbing, 820

PUBLIC CONVEYANCES.
liability for careless management, &c., of, • . • 7&4

PUBLIC LANDS.
conveyances of, to be subject to approval of gov-

ernor and council, 55,139

PUBLIC LIBRARIES. (See Libraries.)

provisions concerning establishment of, .... 208

PUBLIC OFFICERS AND OFFICES.
{See Oncers and Offices.)

PUBLIC PROPERTY.
who to have charge of, 55

magazines, munitions, &c., to be in custody of

adjutant-general, . .
• 55

safe keeping of, at public expense, 55

PUBLIC PROPERTY— ^o;7«n?(pr7.

tools and iiiiplenitnts to be marked as, 55

unauthorized jjossession of. liow punished, . 55

PUBLIC REPORTS AND DOCUMENTS,
annual, when to be made by certain public offi-

cers, 53

special, when may be made, 53

certain, to be laid before legislature in printed

form, 53

when certain reports may be put in type, .... 54

number of, to be printed, and distribution there-

of, 54

complete sets of public series of, to be fur-

nished to towns, 54

penalty on officers neglecting to make reports,

&c., 54

PUBLIC WORSHIP.
right and duty of, 14, 34

houses for, exempted from taxation, 74

punishment for disturbing assemblies met for, . 819

PUNISHMENT.
no law to be made subjecting to capital or infa-

mous, (except in army or navy,) with-

out trial by jury, 9, 15

cruel and unusual, not to be inflicted, 16

when not provided by statute, to be according

to common usage, 844

may be commuted by governor, 855

Q.

QUAKERS.
may affirm instead of swearing, 30, .33, 673

how exempted from enrolment in the militia, . 93

overseers of monthly meetings of, to be body

corporate to take and hold grants for

use of meeting, &c., 206

to manage, &c., property, and prosecute and

defend actions concerning the same, . 206

limitation of such grants, &c., 206

marriages of, may be solemnized as heretofore

practised, 530

QUARANTINE.
may be established by towns, 192

may be established in another town with its

assent, 192

by two or more towns, jointly, 192

of vessels, and regulations concerning, may be

established by board of health, . . . 192

regulations to extend to all persons and elTects

on board, &c., . . . . - 192

penalty for violation after notice, 192

vessels, when found, &c., may be removed to,

by board of health, 192

expenses of, how and by whom to be paid, . . . 192

penalty on seamen and passengers of infected

vessel, &c., for refusal to answer on
oath certain questions, 192

QUARTERMASTER-GENERAL.
liow appointed, 97

QUESTIONS OF LAW.
arising in counties of Barnstable, Bristol, Dukes,

Essex, Middlesex, Nantucket, Nor-
folk, Plymouth, and Suffolk, for su-

preme court, to be heard by court for

commonwealth, 555, 556

in other counties, at terms of the court estab-

lished therefor, 556
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or by consent of parties, or order of court,

in said court for commonwealth, . . . 567

how raised, entered, heard, and determined,

&c., 5.54-557, 563, 566, 567

entry of, in supreme court, not to transfer cases

but only the questions, 567

(See Appeals, Exceptions.)

In equity cases before single judge, how may
be reserved and reported to full court, 560

(See Equity.)

QUIETING TITLES.
of real estate, proceedings for, 696

QUINTAL.
of fish, weight of, 264

QUITCLAIM.
deed of, - 466

(See Deed.)

QUO "WARRANTO.
writ of, may be Issued by supreme court, . . . 553

who may apply for leave to file information in

nature of, 744

when application may be made and heard, . . . 744

hearing to be had summarily, and leave granted 744

to file information upon probable

cause, 744

in what county to be filed, and notice thereof, . 744

after leave given, court may issue injunction, . . 744

attorney-general may intervene, and ask for

judgment or forfeiture, 744

in such case, he shall have control, .... 744

complainant no longer responsible for costs, 744

court to enter such judgment as the princi-

ples of the common law require, . . . 744

when attorney-general does not intervene,judg-

ment of forfeiture not to be entered, . 744

form of judgment,
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if judgmeut is for defendant, he shall have
costs, as in action at law, against the

complainant, 744

other duties of attorncy-g-eneral not hereby af-

fected, 744

coats on petition for, 781

QUORUM.
of federal senate, and house of representatives, 3

of senate of Massachusetts, 21, 'Mt

of house of representatives, 23, 3'.>

of the supreme court, 553

Justices of the peace may discharge poor
debtors and bail bonds, 635, 012

R.

KACE GROUJiTDS.
in cities and tovyns, not to be laid out or used

without consent of selectmen, &c., . . 825

to be under control of selectmen and mayor and
aldermen, 825

unauthorized, to be deemed common nuisances, 825

persons owning, using, &c., pimished, . . . 825

RACE POINT.
land on, for lighthouse, ceded to United

States, 44

RACESTG.
for wagers, bets, or money, &c., horses, &c.,

declared unlawful, 825

persons engaged therein, how punished, .... 825

lands in town or city not to be used for, .... 825

RAILERS AND BRAWLERS.
commou, how arrested and punished, 820

RAILROAD CORPORATIONS.
subject to provisions of General Statutes, as far

as consistent with charters, 350

to publish lists of unclaimed effects of pas-

sengers, 426

to give notice to selectmen, &c., of towns
and cities where articles are,

,
. . 426, 427

penalty on for neglect to advertise, &c., . . 427

not subject to insolvent laws, ^ . 598

conductors and engine drivers exempted from
military duty, 93

officers and agents of, to furnish information

concerning alien passengers, under

penalty, 397

1. Organization, Officers.

government of, vested in board of not less than

five directors, 350

directors to elect one of their number to be

president of the board and corpora-

tion, 350

may choose a clerk, who shall be sworn,

and a treasurer, who shall give bonds, 350

with exception of president, no officer, &c., re-

ceiving salary from corporation to

which the state credit has been loaned,

to be eligible as director, ....;. 350

2. Meetings, Votes.

meetings of, to be called and warned according

toby-laws, 350

each member of, entitled to a vote for each share

held by him, if not more than one

tenth of whole number, 350

proxies not valid unless executed within six

months of meeting, &c., 350

no person as proxy, &c., to (5ast more than fifty

votes, unless shares are owned by one

person, 350

no officer of corporation, as proxy, to cast more
than twenty votes, 350

RAILROAD CO'RPO'RA'FIO'NS— continued.

3. Capital Stock, Assessments, &c.,

no corporation chartered since June 20th, 1852,

to begin to build road until certif-

icate is filed with secretary, &c., stat-

ing that all stock, &e., has been sub-

scribed for, &c., and twenty per cent,

paid in, 350

president and directors may make assessments,

&c., to be paid to the treasurer, . 350, 351

treasurer to give notice of assessment to stock-

holders, 351

if stockholder neglects to pay assessment for

thirty days, his shares may be sold by
order of directors, &c., 351

stockholders liable to corporation for deficiency

on sale of shares, 351

and entitled to the surplus if they sell for

more, 351

no assessment to be laid on shares to greater

amount than the sum at which they

are fixed by charter, &c., 351

the directors may declare shares forfeited if

nothing has been paid after thirty days

from time assessment has become due, 351

and may transfer them to any responsible per-

son, &c., 351

shares to be deemed personal estate, how trans-

ferred, &c., 351

may hold stock in a telegraph company, &c., not

exceeding two hundred dollars for

each mile, &c., 351

4. Charters.

petition for, not to be acted on unless accompa-
nied by report of engineer, map, &c., 351

plans and profiles presented to committee in

hearing Of petition for, to be placed

in state library, 351

petition for, not to be acted on until notice,

designating route, &c., has been pub-

lished, &c., . 351

legislature may require surveys, plans, and esti-

mates, 351

every charter to confine tlie road within the

limits indicated by such notice, .... 351

and specify the several cities and towns
through which the road may pass, &c., 351

5. Location of Road.

corporation may lay out road not more than five

rods wide, 352

to file with county commissioners, within one

year, the location of road, &c., .... 352

6. Taking Land, &c.

may purchase or take land, &c., for making or

securing its road and for depot and

station purposes, 352
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if uot able to obtiiin sia-li laud, by a^rreemcut

with owner, shall pay damages esti-

mated, &e., by county commissioners, 352

land, &c., without limits of road, not to be so

taken without permission of owner,

unless county commissioners pre-

scribe limits, &c., 352

land taken, &c., for depot and station purposes,

&c., not exempt from taxation, .... 352

7. Damages.

corporation to pay all damages occasioned by
laying out, &c., its road, or by taking

land, &c., 352, 355

such damages to be estimated by county com-

missioners, as in laying out highways, 352

application to be made for land, &c., before

taking, &c., _.
352

either party, dissatisfied with commissioners'

estimate, &c., may, within one year,

apply for jury, &c., 352

upon such appUcatiou, prevailing party to re-

cover costs, and proceedings to be as

provided for recovery of damages in

laying out highways, 352

but no jury to alter or reverse any order of

commissioners in relation to construc-

tion and maintenance of embank-

ment, drains, &c., 352, 355

•owner of land in adjoining counties may apply

to commissioners of either county, . . 352

and either party may apply for jury, &c., . . 352

jury to be from same county as commissioners,

and to estimate damage as though
land lay in one county, 352

guardians or trustees may release damages, &c., 352

damages to be assessed to person having differ-

ent interests in land, as provided in

other cases, &c., 353

to whom to be paid, &c., 234, 235, 353

mortgagors and mortagees to have same rights,

&c., as land owners, 353

petitions for estimate of damages to state all

mortgages known, &c., 353

mortgagors and mortgagees may join in such pe-

tition, 353

notice to be given to all interested as mortga-

gors, &c., that they may appear and
become parties, &c., 353

damages to be paid to satisfy mortgages when
mortgagors, &c., petition or become
parties, &c., 353

separate judgment to be entered for each mort-
gagee, to be held in trust, &c., .... 353

balance to be paid to mortgagor, &c., 353

application for damages for crossing private

way by railroad to be made within

year, .353
for land, &c., taken, to be made within

three years, unless suits are pending,

&c., 353

provisions when suits are pending, 353

if, upon application for damages, or jury, pro-

ceedings are quashed, &c., appUcant
may commence anew at any time

within one year, 353, 354

if requested, commissioners may require se-

curity of corporation for payment of

damages and costs, &c., 354

upon petition of owner, &c., they may require

of corporation further security, &c., . 354

RAILROAD COnFOnATlONS— continued.

and all right of corporation to enter upon or

use land, &c., suspended until it gives

security, &c., 354

upon award of damages, &c., against corpora-

tion, the commissioners, after time to

petition for jury has expired, may is-

sue warrants of distress to compel
payment, &c., 354

and if corporation, for thirty days after, neg-

lects to satisfy the same, all right to

enter, &c., except to make surveys,

suspended, &c., 354

supreme judicial court may restrain corporation

from entering such land, &c., 354

corporation may tender damages after commis-
sioners have estimated them, .... 354

if damages are not satisfactory, costs how taxed

when determined by jury, 354

damages in Boston, to be estimated by mayor
and aldermen, 354

either party, if dissatisfied with estimate of

damages by mayor and aldermen, may
apply for jury at next term of supe-

rior court, &c., 354

when awarded for land of married woman, how
disposed of, 539

8. Alteration of Road.

on what terms may vary direction of road, with-

in their prescribed limits, after taking

land, 354, 355

liable to the owners of land taken, &c., .... 355

9. CONSTRUCTIOX.

county commissioners may order corporation to

construct, &c., embankments, drains,

&c., for security of owners, &c., . . . 355

in case of neglect, supreme judicial court may
compel performance, &c., 355

if corporation, for more than forty-eight hours
after notice of such neglect, have neg-

lected to commence the work, &c.,

person interested may maintain an

action of tort, &c., 355

to make, &c., fences upon railroad constructed

prior to April 17, 1841, where owner
has not received damages assessed,

&c., 355

to erect and maintain suitable fences, &c., entire

length of road constructed subsequent

to May 16, 1846, except at crossings

of turnpike, &c., 355

to erect barriers, &c., to prevent entrance of cat-

tle upon the road, . .' 355

penalty for neglect to erect fences, &c., .... 355

supreme judicial court may compel compliance
;

and upon neglect, may restrain corpo-

ration from crossing any turnpike, &c., 355

to furnish plan of land taken, to o^vner, before

proceeding to construct, &c., . . . 355, 356

and to fence land if requested, &c., 350

upon demand of owner, within three years of

taking, to furnish plan, &c., within

thirty days, 356

if plans, &c., are not furnished, corporation not

to enter land, &c., except for survey-

ing. &c., 350

10. Crossing Highways.

turnpike road or other way not to be obstructed

by crossing, .356
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to cross over or under turnpike, highway, or

town way, &c., 356

may raise or lower highway or to\vTi way,
&c., 356

before proceeding; to cross, alter, or excavate,

&c., to obtain decree from county
commissioners prescribing- what al-

terations may be made, &c., 356

and before excavating, &c., to give security, &c., 366

upon application of mayor and aldermen or se-

lectmen, the county commissioners
may prescribe what alterations, &c., . 356

and may order the corporation to give security,

&c., 356

if corijoration has excavated without obtaining

such decree, the supreme judicial

court may, by injunction, restrain the

corporation, &c., 350

may raise or lower turnpike, &c., 356, 357

but before making such alteration, to notify

president or clerk of turnpike corpo-

ration, &c., 356,357

parties disagreeing as to alterations, either may
appeal to county commissioners, &c., 357

if corporation, &c., neglects to make altera-

tions, proprietors may recover dam-
ages, 357

mayor and aldermen or selectmen may request

corporation to raise or lower turnpike

at railroad crossing, 357

and if corporation neglects, may apply to coun-

ty commissioners, 357

county commissioners may decide upon neces-

sity of raising or lowering ways, . . 357

mayor and aldermen to pay costs upon decision

that alteration is not necessary, . . . 357

may carry decision into effect if corporation

neglects, and recover against corpora-

tion all charges, &c., 357

may alter the course of a highway or town way
upon obtaining decree of county com-

missioners, &c., 357

before granting decree, after notice to town,

&c., commissioners to decide that al-

teration will not injure the way, . . . 357

to pay all damages occasioned to private prop-

erty, &c., 357

may, with consent, &c., alter course of a turn-

pike road, canal, &c., 357

turnpike road or other way may be laid across

railroads when authorized by commis-

sioners, &c., .' 357

expenses of constructing way at such crossing,

&c., to be borne by owners of way, . 357

notice to be given to corporation by commis-

sioners before laying out way across

railroad, <Xrc., 357

commissioners may direct manner of construct-

ing, &c., not permitting such crossing

to be at a level imless public necessity

requires it, 357

if such way pass over railroad, commissioners •

to determine in what manner bridge

shall be constructed, 357, 358

commissioners may authorize mayor and alder-

men or selectmen to lay out way
across a railroad, &c., 358

may permit it to be laid upon a level with

railroad, &c., ' 358

the corporation shall, at their own expense,

. BO guard, «fcc., their rails, by plank,

RAILROAD CORPORATIONS— continued.

&c., where road is crossed by turn-

pike, as to secure safe and easy pas-

sage across 385

shall establish additional safeguards at such

crossing if required by commission
ers, 355,358

shall keep in repair all bridges, &c., over or

under any turnpike road, canal, high-

way, or other way, 358

original jurisdiction of questions touching ob-

structions to turnpikes, &c., vested in

county commissioners, 358

supreme judicial court to have jurisdiction in

equity, and may compel such corpora-

tions to raise or lower any turnpike,

&c., and to comply with orders, &c.,

of commissioners, 358

11. Crossings in Private Lands.

in case of difference between owner of land and

corporation as to place or manner of

crossing, either party may apply to

the commissioners, &c., 358

commissioners may make order in relation

thereto, &c., and as to costs, &c., . . .358

may alter crossings deemed inconvenient

by owner or corporation, upon appli-

cation of eitlier party, 358

unless the corporation makes application,

commissioners not to order corpora-

tion to construct or maintain crossing

except where it is Ifable, &c., .... 358

Buch application not to be proceeded with

until applicant furnishes recognizance

to county for payment of costs, &c., . 358

12. Damages at Crossings.

corporation liable to towns, &c., for expenses

incurred by neglect at crossings, . . . 359

liable to fine for obstructing ways, 359

towns, &c., subject to damages for injury by de-

fect in highway within location of rail-

road, may recover of corijoration, if

liable, 359

13. P.URCHASE OF TURNPIKES.

turnpike corporations may assign franchises as

to the whole or part of its road, &c., 359

rights and duties of such turnpike corporation

then to cease as to its road, &c., and

railroad may be located thereon, &c., 359

no part of a turnpike road to be assigned with-

out consent of commissioners or su-

perior court, 359

damages caused by taking property, &c., how
to be estimated, . . . , 352, 359

14. Drawbridges.

corporation to provide superintendent of draw-

bridge, &c., 359

powers and duties of superintendent, 359

duties of masters of vessels passing through

drawbridge 359

time allowed for railroad trains to cross, . . . 360

rights of such corporations, as they existed on

May 21, 1855, not abridged, 300

penalty for obstructing superintendent, .... 360

for impairing bridge, &c., obstructing draw,

&c., 300

for injuring railroad bridge, wharf, &c., or

hindering superintendent, &c., .... 360
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15. Regulations for operating Koad.

to provide one brakeman to every two cars in

passenger train, 360

to the hindmost car of every freight train,

under penalty, 360

to cause bells to be placed on locomotive en-

gines, and to be rung before crossing

ways, &c., 360

sign-boards to be erected at crossings, &c, . . . 360

at travelled places, upon application by se-

lectmen, &c., to commissioners, &c., 360,361

costs of application, by whom to be paid, . 361

when shall also erect gates across their road,

and station persons to open and close

them, 361

may be required by county commissioners to

station flagmen at crossings, 361

penalty on, and liability of, for neglecting so to

place bells, boards, gates, &c., .... 361

gate-keeper and flag-man for neglect of

duty, 361

corporation liable in damages also for their

neglect, &c., 361, 362

gates at crossings may be altered by county
commissioners, 362

locomotive engines of, to be stopped within five

hundred feet from intersection with
another railroad, 362

engines of, need stop only once for crossings

within six hundred feet of each other, 362

penalty on, for loss of life of passenger by neg-
ligence of, or of their agents, 362

of any one not passenger or employee, by
negligence of, or of their agents, . . . 362

recoverable by indictment, to use of family,

or heirs of deceased, '362

indictment to be prosecuted within one year
after injury, 362

not to extend to case of person unlawfully
walking, or being on railroad, .... 362

punishment of agent, &c., for negligence, . 361,362
to give notice to coroner of accidents attended

with loss of life, 362

liable for damages caused by fire from their en-

gines, 362

to have insurable interest in property exposed
to fire from their engines, 362

16. Penalties foe obstructing Road, &c.

penalty for walking or standing on track of,

knowingly, 363
on, and liability of, persons for riding,

driving, &c., beasts on road, after it

is opened for use, without consent, . 363

on persons by whose fault horses and other
beasts are at large on road, after it is so
opened, 363

for obstructing passage of engines or car-

riages, &c., on road of, 363
for attempting so to obstruct, &e., 363

penalties accruing to, may be recovered by
treasurer, in an action of tort, .... 363

17. Accommodations for Passengers, &c.

to furnish reasonable accommodations for pas-
sengers, imder penalty, 363

checks to passengers for baggage, &c.,

when requested, under penalty, &c., . 363

how may establish tolls, and regulate convey-
ance and transportation, 363, 364
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RAILROAD CORPORATIONS— contimted.

penalty for fraudulent evasion, .tc, of tolls or

fare, 364

persons refusing to pay toll or fare upon de-

mand, not to be entitled to passage,

&c., 364

18. Relations of Connecting Roads.

freight on connecting roads to be delivered

promptly and forwarded according to

directions, 3C4

corporations, whose roads unite, may make con-

tracts as to transportation, 364

income from such contracts to be subject to

right of commonwealth to reduce

tolls, or to purchase roads, .364

required to allow use of their road by other cor-

porations authorized by legislature, . 364

compensation and times of such use to be de-

termined by commissioners appointed

by supreme court, if jjarties are una-

ble to agree, 364

where roads terminate in same place, each to

furnish depots, &c., 364

if parties cannot agree, commissioners to be

appointed by supreme court, &c., 364, 305

compensation of such commissioners, how paid, 305

locomotive engines, &c., not belonging to road,

not to be run thereon without consent

of corporation, 305

19. Bonds and Mortgages.

bonds may be issued by, to amount of capital

stock, by vote of stockholders, .... 365

payable to bearer, &c., to be negotiable in

the same manner, and to the same ex-

tent, as promissory notes, 293

not to be issued without approvalof finance

committee, &c., .365

binding, though sold below par, .365

to be included in any subsequent mortgage, 305

mortgages of property of, powers and duties of

trustees entitled to possession un-

der, 365, 360

annual meetings of creditors and bond-
holders secured by, 366

election of trustees under, 306

equity jurisdiction of supreme court over,

.366, 36;

given to commonwealth, terms and efiect

of, 307

to be in full force, without being recorded, .367

what property bound by, 367

and bonds so given, directed to be record-

ed in counties through which road

passes, 367

20. Returns and Reports.

books of, to be at all times open, under penalty,

to inspection of committee of legisla-

ture, 367

annual reports to be made by directors to secre-

tary of commonwealth, with one thou-

sand printed copies of same, 367

contents of, 367-369

to contain account of accidents, and causes

thereof, 369

to be made before the first Wednesday of

January, under penalty, 367, 369

if not full, directors to state reasons, .... .369

distribution of, 53

one set of reports to be furnished by secre-
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tary to each member of legislature,

&c., 309

special, to be made to legislature, upon
completion, &c., of road, 370

21. Rights of Commonwealth.

state may purchase railroad after twenty years

from opening-, &c., 370

HORSE RAILROADS.
corporations not subject to statutes concerning

railroads, except as provided in their

charters, 370

to be constructed within twelve months after-

location, &c., 370

location to be void imless construction com-
menced within six months, &c., . . . 370

penalty on traveller for fraudulent evasion of

toll or fare, 364, 370

cars to be stopped within one hundred feet of

intersection with steam railroads, . . 370

penalty on driver and corporation, &c., .... 370

provisions respecting travel on roads not to

apply to, 423

annual report to be transmitted to secretary,

with one thousand printed copies of
same, 370

time of making, 370

penalty for refusal or neglect to make, . . . 372

form and contents of, 370-372

secretary to prepare and transmit blank

forms for, 372

KAILS.
for protection of tombs, &c., destruction of,

how punished, 197,821,822

on or across town ways, &c., how removed, 246, 251

on bridges and ways, liability for injury from

want of, 247

punishment for breaking, removing, &c., .... 803

BAnsrSFORD ISLAND HOSPITAL.
provisions respecting, 400

RAMS.
and he-goats, when not to go at large, 187

• penalty on owner, for suffering to go at large, . 187

BAPE.
not a bailable offence, 836

ravishing a female child under ten years, how
punished 793

a female of ten years or more, 793

assault with intent to commit 793

BATABLE POLLS.
census of, when and hnw to be taken, . . . 107, 168

REAL AND MIXED ACTIONS.
special pleas in bar in, abolished, and all mat-

ters which might formerly have been

pleaded in bar, may be given in evi-

dence under general issue, 056

not to abate by death of parties, 092, 093

on death of parties in, how heirs and devi-

sees may be admitted to prosecute

and defend, 049

how to be conducted, when part of several ten-

ants are out of state, 047

not to be defeated by descent or discontinuance, 092

writ of right, .and certain other real actions,

abolished, saving existing rights, . . 096

tenants and persons in possession liable for

three times amount of damages for

waste while actions for possession are

pending, 709

executions for possession to be recorded in

BEAL AND MIXED A.CTIOTHS- continued.
registry of deeds within three months
after levy, 090

limitation of, 523, 775, 770

Writ of Entry.

lies for recovery of all estates of freehold, un-
less a different action is prescribed, . 092

may be brought by parties not concluded by
judgment in favor of commonwealth
in informations, 718, 719

demandant to declare on his own seisin within

twenty years, without specifying any
particular day, 692

to allege disseisin, but need not aver a tak-

ing of profits, 092

to set forth the estate claimed, but not the

original title, 692

not required to prove an actual entry under
his title, , . . . . 692

shall recover if he proves his title, and that

he has a right of entry, 092

on mortgage titles, to declare seisin to be in

mortgage, 654, 712

who may be considered as a disseisor for pur-

pose of trying right, 692

pleading and practice in, and trial of, how con-

ducted, 092,693

tenants in common, and others claiming same
premises, may join in suit for recov-

ery thereof, or any one may sue alone

for his share, 602

demandant may recover such part as he proves
title to, tliough less than is demanded, 692

Bents and profits, and damages for de-
• struction and waste, may be re-

covered in, 093

shall be assessed by jury, when issue of
fact is joined, unless otherwise or-

dered by court, 093

may be assessed by arbitrators, or by as-

sessor appointed by court, 694

how estimated, 093

value of use of improvements not to be com-
puted, 693

not to be estimated against tenant for longer

term than six years, 693

except by way of set-off for improvements
churned, 694

Improvements, how recovered, &c., when
the tenant in the action, or those un-

der whom he claims, have held pos-

session six years, he shall be compen-
sated for improvements, . . 693

so if he has held less time, under a title which

he believed to be good, 693

improvements when cl.aimed, to be suggested

on record by tenant, with a request

that tlieir value be ascertained, . . . 693

suggestion to be entered at same term with plea,

unless otherwise allowed by court, . 693

when value of improvements shall be assessed

by jury, and when by court, . . . 093,094

may in all cases be assessed by arbitrators or as-

sessors appointed by court, 694

to what amount allowance for improvements

limited, 694

sum allowed for improvements to be set off

against rents and profits, when due, .... 694

in such case, if balance is for demandant, he

shall have judgment therefor, as well

as for seisin, 694
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if lor tenant, deinuuchait to pay beforj tak-

ings out execution for seisin, 694

demandant not to recover against tenant, &c.,

subsequent rents and profits, until he

pay such bahmce, 694

if improvements exceed rents and profits ac-

crued within six years, tenant cliarge-

able with earlier rents, so far as to

balance his claim, 694

demandant's right to maintain actions ag^ainst

third parties, for mesne profits and

damages, not affected by above pro-

visions, 694

when tenant claims for improvements, demand-
ant may require that value of estate,

without improvements, shall be deter-

mined, 094, 719

how and by whom such value shall be ascer-

tained, 694

if judgment is for demandant, he may offer, ou

record, to relinquish to tenant for

such value, 694

what time offer to be made, 694

if demandant relinquishes, tenant shall hold

estate on paying such value, 694

how such payment shall be made, and demand-

ants right, if not made, 694, 695

provision for payment, and issuing of writ of

seisin, in case of death of either party

alter judgment, 695

remedy, and proceedings of tenant and his as-

signs, if subsequently evicted by force

of any title better than that of the

original demandant, 695

when demandant claims a life estate only, and

pays for improvements, provision for

adjustment between him and rever-

sioner, 695, 696

above provisions, as to rents and profits, im-

provements, and estimating value of

premises, not apply to actions on

mortgages, 696

Petitions for Settlement of Title.

party in possession of land claiming freehold,

on term of not less than ten years,

may, on petition to supreme court,

compel adverse claimant to bring ac-

tion, or be barred of his title, .' . . . 696

proceedings therein, 096

Other Real Actions,

Writ of dower, 135

For partition of lands, 698

Forcible entry and detainer, 707

For foreclosure and redemption of mort-
gages 712

Informations for intrusions, 717

HEAL ESTATE.
Iiow construed, 51

what to include for purpose of taxation, ... 74

when taxable, 75

mortgage, to whom taxable, 75

of religious society, held as ministerial fund,

when and to whom taxed, 76

conveyances of, by deed, how made, &c., . . 465-467

record of, 154, 155

general rules of descent of, 474

subject to payment of debts of owner, . 474, 476, 489

may be taken, held, transmitted, and conveyed

by aliens, 473

BEAL ESTATE— ooH<tn?<c(f.

title to, not invalid ou account of alienage of
former owner, 473

title to, conveyed by commonwealth, not af-

fected by such provisions, 473

when may be sold for i)ayment of debts of de-

ceased person, . . .
' 489

taken on execution bj' executor, &c., to be
deemed personal assets, &c., 490

held by executor, &c., on mortgage or execu-

tion, may be sold for payment of

debts, &c., 490

if not so sold, how distributed, 490

executors, &c., chargeable with income of, if

received, 495

sale of, by executors, administrators, and guar-

dians, how licensed, made, &c., . 510-515

what liable to be sold in such cases, 511

including rights of entry, &c., may be taken ou
execution, 516, 517

no action to be brought on contract for sale of,

unless such contract is in writing,

&c., 527

may be held, &c., by married woman, to her

separate use, &c., 537, 538

of married woman, how conveyed, 538

how conveyed, when she or her husband is

under guarcUanship, 539

if husband is out of state, &c., how con-

veyed, &c., 542

when taken for railroad, &c., damages for,

how disposed of, 539

conveyance of encumbered, without disclosing

the eiicumbrauce, how punished, . . 802

penalty for selling and conveying land attached

ou mesne process without notice, 802, 803

how attached, 626

proceedings in levy of execution on, . . . 517-521

mortgages on, provisions respecting redemp-
tion, foreclosure, &c., 712-717

partition of, 698-706

REAL ESTATE LYING IN COMMON,
how proprietors m.ay become a corporation, . . 379

justice of peace may call meeting, &c., .... 379

notice of first meeting, how given, 379

organization of proprietors, &c., 379,380

moderator's powers, &c., 3S0

clerk, treasurer, collector, &c., may be chosen,

379, 380

tenure of their office, 380

Clerk, to be sworn, and to record all votes,

&c., 380

Treasurer, to receive and pay out moneys,
&c., 380

Proprietors, may sue and be sued, &c., . . . 380

not to sue individually, and also as corpora-

tion, for the same injury, 380

may make by-laws, &c., SaO

by-laws, with penalties annexed, to be ap-

proved by county commissioners, in

the county where the estate lies . . . 380

powers of, at legal meetings, 380

to vote according to shares of each, .... 3S0

may raise money by assessments, &c., . . . 360

shares of, may be sold to pay assessments,

&c., 380

notice of sale, how to be given, &c., . . . 380

how redeemed after s'ale, 380, 381

when proprietors may sell, &c., 381

may, after division, hold meetings, and do

all acts necessary to close their busi-

ness, 381
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how louy: alter division they may act as a cor-

poration 381

records of, after final division, where to be de-

posited, 381

KECEIVEBS, &c.
may be appointed by supreme judicial court

when charters of corporations ex-

pire, &c., 388

powers and duties of, in such cases, .... 388, 389

Of rents and profits, may be appointed by
supreme court m equity, in suits be-

tween copartners, joint tenants, and

tenants in common, 559

Of goods, &c., known to be stolen, &c.,

how punished, . 801

effect of restitution of stolen property, . . 801

receiver may be tried before the thief, . . • 801

indictment need not aver conviction of thief, 801

may be punished by police courts and trial

justices, 5r0, 609

of embezzled property, knowing, &c., 801

second convictions, and three convictions at

same term, 801

common receivers, who to be deemed, and how
punished, 801

KECOGNIZABrCES.
to pay costs, on petition for highways, town

ways, &c., 232, 241

on appeal to jury in highway cases, 235

by town or city, how entered into, 159

by town, &c., need not be with sureties, .... 159

to prosecute an appeal in civil cases, .... G07, 708

of poor debtors, arrested on mesne process or

execution, 635, 636

remedy on such recognizances, 641

surrender of debtor by sureties on, how
made 641

In Criminal Cases.

condition of, how to be framed, 834, 835

when may be taken by magistrate, at prisoner's

request, without examination, . . 831, 832

on appeal, in cases of liquors adjudged for-

feited, 447

by parties convicted of violation of liquor law, 448

on appeal from sentence as rogue, common
drunkard, &c., commission of like

offence before judgment on the ap-

peal to be breach of recognizance, . . 821

rogues, common drunkards, &c., at any time

after arrest, on recognizing with sure-

ties for good behavior, may be dis-

charged, 821

when prisoners to be held on their own, only, . 840

to keep the peace and be of good behavior,

provisions concerning, .... 828, 829, 845

upon breach of condition thereof, suits to

be commenced by district-attorney, . 828

to keep the peace, &c., penalty of, on suit af-

ter forfeiture of, may be remitted in

whole or in part, 829

to prosecute exceptions, and where report is

made, 844

when party may be discharged, on paying

costs and recognizing to be of good
behavior, 821

taken by magistrates, for a prisoner's appear-

ance at a court, to be returned by
them to clerk of court or district-at-

torney, 835

upon refusal or .neglect, magistrate may be

lEiECOGNlZA'NC'ES — contimied.

compelled forthwith to return tlao

same, . bl>5

may be proceeded against by attachment,

as for a contempt, 835

in what cases may be discharged, by magistrate

who takes it, on satisfaction being

made to the party injured, 834

order to discharge, in such case, to be filed in

clerk's office before sitting of court, . 834

default of appearance of person bound by,

to be recorded, and process issued

against him, 835

how surety iu,may be discharged after default,

by paying to clerk, &c., 835

in suit on, on behalf of commonwealth, court

may remit part or whole of penalty,

829, 835, 836

action on, not to be defeaited by certain irreg-

ularities and defects of form, .... 836

judgment on, where penalty is forfeited to

state, may be reviewed for any suffi-

cient cause, 836

what court to grant, and mode of proceeding, . 836

petition to state grounds relied on, 836

what notice to be given thereon, 836

if, on review,judgment is reversed, or given for

less sum than has been paid, differ-

ence is to be paid to petitioner by the

state, 836

what officer to make payment, 836

if review not granted, nor judgment altered,

state may have costs 836

of witnesses, 833

to appear as a witness, binds a minor and mar-

ried woman, 833

to keep the peace S27-«29

For Debts.

what debtors may bind themselves by, 770

before whom to be taken, and form of, . . . 770, 771

before superior court, or the clerk, 770

before justice of the peace or police court, . 771

recognizance to be attested and recorded, . . . 771

not to be taken unless conusee is knovsTi, . • . 771

execution to issue if debt is not paid, 771

proceedings for obtaining, 771

where to run, 771

not to issue after three years, 771

but, after that time, conusee, or his execu-

tors, &c., may have scire facias or ac-

tion of contract, » 771

creditor may have alias and other successive

executions, 771

if execution issues, &c., wrongfully, person

injured may have audita querela, or

other remedy, as if execution issued

upon a judgment, 772

proceedings when conusor or conusee dies, . . . 771

where there are several conusees, and one of

them dies, 771

fees for taking and recording a recognizance, . . 772

for other services, 772

writ of audita querela allowed to persons-

injured by wrongful suing out of ex-

ecution, 772

E.ECOMPENSE.
may be allowed by court to prosecutor after

conviction of burglary, larceny, &c., 799

so when offender has forfeited his recogni-

zance, or escaped, 799

to prosecutors of forgers and counterfeiters, . . 311
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BECORD OF CONDUCT.
of prisoners in jails and houses of correction, . 864

in state prison, 875

to be submitted to governor and council,

&c., 875

effect of g-Qod conduct by such record, 804

BECORDS.
public, linen paper to be used for, 197

county commissioners, &c., to have books of,

bound, 107

to cause records left incomplete by clerk,

&c., to be made up, &c., by succes-

sor, 197, 198

to provide fire-proof rooms far, and for reg-

istries of deeds, 144, 198

selectmen, &c., to provide fire-proof safes for, . 198

when county, city, or town, may be transcribed, 198

transcripts of, made for towns, &c., to be com-

pared and certijied by clerks, &c., . . 198

such transcripts, certified under oath, to have

force of originals, 198

not to be removed from offices, except, &c., . • 198

to be open to public inspection, &c., 198

penalties for neglect of duty concerning, and de-

facing, altering, &c., 199

of proprietors of townships and common lands,

in whose custody to be, 199

of a religions society, &c., which has ceased to

exist, in whose custody to be, .... 199

forgery, &c., of, how punished, 807

REDELIVERY.
of goods detained or secreted, suits for, may be

brought in supreme court iu equity, . 559

REDEMPTION"

.

Of mortgages on real estate, 713, 710

Of mortgages of personal property, ... 707

{See Jfortffages.)

Of lands set off on execution, may be made
by debtor within one year after levy, 520

what payments to be made or tendered,

and what allowances to be made on
redeeming, 520

amount due for, may be ascertained, at ex-
pense of debtor, by three justices,

whose certificate shall be conclusive, 520
manner of choosing justices iu such case, . 520
debtor may make tender of sum adjudged

to be due by such justiL-es, though he
has tendered a different sum, .... 520

may recover land by writ of entry, after

tender of sum due, if creditor does
not release, 520

suit in equity may be brought for, within
one year after levy, 520

debtor to offer in his bill payment of sum
due to creditor, 520

court to ascertain sum due, unless, &c., and
require debtor to bring it into court,

520, 521

debtor, in complying with such order, to
be entitled to judgment and execu-
tion for seisin, 521

costs iu suit in equity for, how awarded, . 521

of estates for life, when rents and profits are

levied on, may be made at any time
before debt is satisfied, on payment
or tender of balance due, 521

proceedings in such case same as in re-

demption of other real estate, .... 521

Of mortgaged lands set off on execution,
may be made by debtor within one
year after levy, 521

REDEMPTION— cojiiifijief?.

proceedings in such case same as in re-

demption of other lands, 521

if creditor pays the mortgage, debtor may
redeem from him as from mortgagee
if no levy had been made, 621

if debtor does not redeem such mortgage,
creditor to hold as assignee, free from
right to redeem, 521

if debtor does not redeem right taken in

execution, creditor to hold premises

though debtor has redeemed mort-

gage. 521

Of rigMs of redeeming mortgage, when
sold on execution, may be made
by debtor within one year after sale, 522

payments to be made or tendered as iu case

of redemption of lands, &c., 522

purchaser, on payment, to release to debtor, 522

if purchaser pay mortgage, debtor may re-

deem it, and also the right of redemp-
tion sold under execution, 522

right, how recovered by debtor, if pur-

chaser does not release or tender,

&c., 522, 623

In special cases, of rights of redeeming
from levy, when taken on second
execution, may be made by debtor,

as in case of rights to redeem mort-

gaged land, 523

of land of deceased persons, taken on ex-

ecution, may be made by executors,

&c., 523,524

of land sold on execution in favor of state,

may be made as in case of sale of
right to redeem mortgaged land, . . 524

of premises sold unde^- execution on judg-

ment for damages awarded for flow-

age, 767

REFEREES.
corruption of, how punished, 813

acceptance of brit)es by, how punished, .... 813

may make award concerning costs, 782

witnesses, how summoned before, &c., . . 672, 673

may administer oaths to witnesses, 673

(S>e Arbitrafnrs.)

REFORM SCHOOL, STATE.
government of, vested in seven trustees, .... 418

Trustees of, how appointed, and tenure of of-

fice, 418

to receive no compensation, but to be al-

lowed expenses, 418

to be a corporation to take and hold prop-

erty of institution, &c., 418

to have control of buildings, &c., at tVest-

borough, 418

general powers and duties of, 418

to appoint superintendent and other offi-

cers, prescribe their duties, and fix

their salaries, 418

duties of, as to instruction, discipline, &c.,

of boys, 419

may bind out boys till twenty-one years

old, 419

duties of, as to selection of master in such
cases, 419

one or more to visit school at least once in

two weeks, &e., 419

to make quarterly examinations, 419

abstract of quarterly reports to be laid be-

fore governor and council annually, . 419

to make certain inventories annually, ... 55
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to examiue superiuteiideut's books once in

six months, 419,420

Treasurer of, to be appointed by governor
and council for three years, 420

to give bond, 420

to submit detailed account of receipts, &c.,

to governor and council, 419

Superintendent of, to be appointed by trus-

tees, 418

to give bond, 419

to have custody of boys, 419

to be constant resident at the institution, . 419

to have charge of property, and keep books
of account, 419

books, &c., of, to be open at all times to in-

spection of trustees, 419

to account to treasurer for all money re-

ceived, &c., 419

to keep a register of boys, &c., 420

to make contracts for the institution, . . . 420

may sue and be sued on such contracts, . . 420

suit by or against, ugt to be abated by
reason of vacancy in office, 420

13'autical branch of, to be vested in five trus-

tees, 420

trustees, appointment, tenure of office,

&c., 420

to be a corporation for certiiin purposes, . 420

to have control of school-ship and other

vessels, 420

to cause boys to be instructed in naviga-

, tion and seamanship, 420

may send boys to sea, &c., 420

superintendent to be master of school-ship,

&c., 420,421

Commitments to, by whom and how made,

&c., 421

proceedings on complaint, &c., 421

form of warrant for, 421

variance from form, wlien not material, . . 421

judge to certify age and residence of boy in

warrant, 421

service of warrant, 421, 422

duties of trial justice, &c., before whom
boy is brought for trial, &c., 422

proceedings on second commitment, .... 422

unfit subjects for, may be held for trial in

superior court, 422

appeal on order for, to superior court, . . . 422

fees ofjudges, &c., 422

may be ordered by superior court and su-

preme judicial court, when boys are

convicted of certain offences, .... 422

proceedings in such cases, 422

term of, 422

discharge of boy from, to release him from all

disabilities of sentence, 422

being sent to sea to operate as 420, 422

inmates may be transferred from one institution

to the other, 423

by whom to be transferred, 423

support of, by towns, and liability of kin-

dred 423

REFORMED.
certain convicts may be discharged when re-

formed, 859

when discharged, and committing the' offence

anew, how punished, 821, 859

REGISTERS OP DEEDS.
not to hold certam other offices, 30, 33

how and when chosen, and term of oflSce, . . 70, 71

REGISTERS OP T>'E'ET>S— continued.

in case of failure to elect, county commission-
ers to issue warrant for new election, . 72

vacancies in office of, how filled 72, 153

to be sworn, and give bond, 153

to be resident of county or registry district, . . 71

return of votes for, 59-01

blanks to be furnished by county commission-
ers to towns, &c., 147

special provisions for Suffolk county respecting

the election of, 59, 01

may be removed from office for incapacity, &c., 153, 154

papers of, on removal, to be delivered to clerks

of courts, &c., 154

to reside in place where office is kept, 154

to keep office open every day except Sundays
and public holidays, 154

form of book for noting receipt of instruments, 154

to enter all instruments left for record in order

in which they are received, 164

to note day, hour, and minute when received, 154

not to record deed without certificate of ac-

knowledgment, &c., 4(J8

to record deeds legibly, and note interlineations

and erasures, 154

to certify on instrument recorded, time of re-

ceipt, number of book, &c., 154

to keep two sets of indexes, 154

forms of such iudexes, 154

to enter names of parties to instruments on
indexes, within twenty-four hours of

receipt, 154, 155

how to enter name of grantor when conveyance

is made by sheriff, &c., 155

deeds of executors, &c., and partitions of laud,

how to be indexed, 155

to make annual returns to secretary of number
of instruments recorded, fees, &c., . . 155

form of such returns, 155

penalty lor neglect to make such returns, . 105

fees of for official service, 787

exempt from serving as jurors, 079

instruments required to be recorded in registry

of deeds, to be recorded in registry of

county or district where estate lies, . 154

copies of indexes to be made annually, with

names of grantors and grantees as-

sorted alphabetically, &c., 155

copies of indexes, or new indexes, may be made
and printed for sale, &c, 155, 150

In Barnstable, special provisions respecting

former records, 154

In Bcrksliire, three registers and registry

districts, 153

limits of district and location of offices, . . 153

In Bristol, two registers and registry districts, 153

limits of districts, and location of offices, . 153

In Middlesex, two registers and registry dis-

tricts, 153

limits of districts, and location of offices, . 153

In other counties, office of, to be kept in

shire town, 153

REGISTERS OP PROBATE AND nST-

SOLVENCY.
when and liow chosen, 38, 70

return of votes for, 59, 00

term of office, 70, 71

in case of failure to elect, governor to order

new election, 71

vacancy, how filled by election, . 72

how filled until elections are held, 003

not to hold certain other offices, 30, 33
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to give bond to treasurer of the fomiiionwealth, (i02

to take oatlis prescribed by constitution, . 2',), 33, (iOJ

additional oath to be filed in probate office, . 002

to make return, annually, to secretary, of

money received by them, 129

penalty for neglect to make such return, .... 129

may be removed by supreme judicial court, . . 553

to receive and keep wills deposited in office, and

give certificate thereof, 47?

may authorize suits on bonds in which judge is

principal or surety, 506

not to be of counsel in any matter pending in

either of his courts, 602

not to hold certain trusts, nor to be interested

in the fees thereof, 602

to have custody of records of probate courts,

courts of insolvency, and of prior pro-

ceedings in insolvency, 002

to perform such duties as are required by law

or prescribed by judges, 002

exempt from serving as jurors, 679

from military duty, 93

may, in certain eases, take depositions to per-

petuate testimony, 076

not to receive fees except in cases expressly

provided for, 604

to be registers of probate courts, and courts of

insolvency, 574, 581

Assistant registers, to be appointed in coun-

ties of Essex, Middlesex, Norfolk,

Suffolk, and Worcester, 603

to be sworn and give bond, 603

to perform duties under direction of regis-

ter, and in case of his disability, or of

a vacancy in oflRce, to act as register, . 603

Temporary register, how appointed and
sworn, 603

to be paid by register, or if there is no reg-

ister, from the treasury of the com-
monwealth, 604

Salaries of registers and assistant registers in

the several counties, 603

(See Insolvency, Probate Courts.)

REGISTRARS.
may be chosen in cities and towns of more than

ten thousand inhabitants, 170

to be sworn, 170

duties of, in relation to registry, &c., of births,

marriages, and deaths, same as those

of town clerks, 170

to issue certificates of intention of marriage to

parties, 529

penalty on, for issuing certificate to minors in

certain cases, 529

may require affidavit of age of parties applying

for certificates, 529

REGISTRY AND RETURNS.
of births, marriages, and deaths, 108-170

{See Births, Marriages, Deaths.)

RELEASE. {See Deed.)

deed of, 466

RELIGIOUS ASSOCIATIONS.
seven or more persons to be bodies corporate

for religious purposes, &c., 207

purpose and location, to be specified in articles, 207

to have usual corporate powers, 207

may hold real and personal property not ex-

ceeding one hundred thousand dollars, 207

estate of, not exempted from taxation, when
used for other purposes, 207

{See Parishes and Religious Societies.)

RELIGIOUS FREEDOM.
established, 34

RELIGIOUS SOCIETIES.
(.SVc I'ari^lics and Religious Societies.)

RELIGIOUS WORSHIP.
disturbing, how punished, 819

REMAINDERS AND REVERSIONS.
expectant on estates tail, when and how barred, 460

contingent, when estate may be sold, &c., sub-

ject to, 472,473

provisions relating to cutting trees on wood-
land, subject to, 473

owners of, liable to tenants for life for sums
paid for improvements, on recovery

of premises in real actions, 695

how amount of such liability may be ascer-

tained if parties do not agree, .... 696

rights and remedies of, in such case, after

termination of life estate, 696

may maintain action for waste, 709

not entitled to partition, except in certain

special cases, 699, 705

may have partition notwithstanding exist-

ence of lease, 705

how, when remainders are limited to per-

sons not in being, 705

when right of entry or action for estate in, ac-

crues, 775

limitations of such rights, 775, 770

estates in, barred, when tenant's right of entry

or action is barred, . 770

REMOVAL OF ACTIONS.
from superior to supreme court, by consent of

parties or upon affidavit, how, . . . 562

from justices of the peace, &c., to superior

court, where title to real estate is in

question, &e 006, 731

REMOVAL FROM OFFICE.
of judicial officers, on address of legislature, . . 27

of militia officers, 32, 100

of executors, guardians, &c, for insanity, &c., . 503

REMOVAL OP PAUPERS.
to town of their settlement, 394

REMOVAL OF PRISONERS.
when may be made by sheriff, from one jail to

another, 857

when and how to lunatic hospital, 412, 878

in case' of pestilence, 804

RENT.
due from land demised for any estate of free-

hold, or for years, to be paid by person

in possession in proportion to land

held 471

tenants at sufferance, liable for, 471

how recovered in such cases, &c., 471

action for, may be brought by or against execu-

tors, &c., for arrears accrued in life-

time of deceased, 471

provisions not to impair other legal remedies for

recovery of, by landlords, 472

of dwelling-house occupied by debtor and his

family to be considered claim for ne-

cessaries, 472

accruing after levy on the reversion, to be paid

by lessee to judgment creditor, . . . 518

how apportioned, when part of reversion is

levied on, 518

RENTS AND PROFITS.
when may be sold on warrant of distress for

taxes, 84

how execution may be levied on, 518

how recovered in writs of entry, 693
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RENTS AND TnOFlTS— continued.

when aud how long tenant is liable for rents and

profits, 693

how set off against improvements by respondent

in petition and writs for partition, . . 703

received by mortgagee or person under him, to

be accounted for to owner of equity

upon redeeming, 713-715

how allowed in informations for intrusion in

favor of state, and writs of entry

brought by persons not concluded by
judgments therein, 718, 719

REPAIRS OF WAYS AND BRIDGES.
provisions respecting, 245-248

{See Ileal Actions.)

REPEAL.
of acts by the General Statutes 881-90G

effect of such repeal, 880, 881

list of acts previously repealed, 907, 908

REPLEVIN.
Of beasts distrained or impounded, . 730, 731

action may be brought before justice of peace

or police court in form heretofore es-

tablished, 005,730

writ to be sued out, served, returned, and the

case tried as in other civil actions, . . 730

to require bond, with sureties, to prosecute

suit, &c., to be given in double value of

property, without expressing amount, 730

not to be served until bond is given, .... 730

if parties cannot agree upon value of property,

three appraisers to be appointed and

sworn to appraise same, 730

oflScer to return bond with writ, and to include

in his return on writ a certificate of

appointment of appraisers, the ap-

praisal, and expense, 730

if, upon default, trial, or otherwise, it appears

that the beasts were lawfully taken or

distrained, defendant to have judg-

ment for penalty, return, &c., .... 731

when beasts are returned, they shall be held

as if they had not been replevied, . . 731

if it appears that beasts were taken, &c.,

without sufficient cause, plaintiff to

have judgment for damages and

costs, 731

when sum demanded for penalty or damages
exceeds one hundred dollars, or title

to real estate is concerned, case may
be removed to superior court, .... 731

Of other property, may be brought before

superior court, when goods of more
than twenty dollars' value are un-

lawfully taken or detained from the

owner, 731

or by owner of goods of that value, if at-

tached or taken in execution for an-

other's debt, &c., 731

when value of property does not exceed one hun-

dred dollars, action may be brought

before police court or justice of the

peace, 731

form of writ of, and of writ of return, to be the

same as heretofore established, 731, 732, 733

writ to be sued out, served, and returned as in

other actions, except where a different

course is prescribed, 731

not to be served, unless plaintiff gives a

bond, with sureties to prosecute suit,

&c., in a penalty double the value of

property, 731

'REF'EVTN— contimied.

value of property to be ascertained, if parties do
not agree, by three appraisers, .... 731

bond to be returned with the writ, or filed in

clerk's office if writ is returnable to

superior court, 731

officer to state in his return on writ the appoint-

ment of appraisers, the appraisal, and
expenses, 730, 731

if it appears that defendant is entitled to return,

judgment therefor with damages and
cost, 731

damages on judgment for return, when the

goods replevied had been attached or

taken on execution, to be not less than

twelve per cent, a year on value of the

goods, 732

how damages recovered by officers, or by their

executors, &c., on account of goods
attached, &c., shall be applied, 048, 051, 732

damages or goods recovered against the execu-

tor, &c., of an attaching officer, to be

paid or returned in full, though offi-

cer's estate be insolvent, 048

how goods, replevied from an attaching officer,

may be further attached, 024,' 025

if the goods were unlawfully taken or detained,

plaintiff shall have judgment for dam-
ages caused thereby, 732

General provisions, 732, 733

how long replevied goods, that had been at-

tached or taken on execution, shall be

held after judgment for return, . .024,732

when Judgment is for return of such goods,

plaintiff and his sureties liable for

whole, or their full value, although

attachment was made after replevin, . 024

damages shall be assessed by court or jury, as

in other civil actions, 732

writ of return to be in same form as heretofore

used, 732,733

these proceedings not to preclude defendant

from his remedy on replevin bond, or

against the officer, 733

if officer to whom writ of return is committed
cannot find the property, he shall re-

turn the fact on the writ, and defend-

ant may have a writ of reprisal, . . . 733

limitation against surety on replevin bond, . . . 733

action of, by or against attaching officer, not to

abate by his death, 048

damages or goods recovered against executor

or administrator of an attaching offi-

cer to be paid or returned in full, al-

though estate is insolvent, 648

when judgment for return is rendered against

an executor . or administrator, the

goods returned shall not be consid-

ered as assets for which he is account-

able, 651

when such judgment is rendered for an execu-

tor or administrator of a trustee, car-

rier, depositary, or other person hav-

ing only a special property in the

goods, such goods shall not be con-

sidered assets, &c., but how disposed

of, 651

costs in action of, 780, 781

Personal Replevin.

writ, when to issue as of right, 737

issuing and return thereof, 739
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may be sued out in behalf of plaintiff with-

out express authority, 740

such person may be required to give security

for payment of damages and costs that

may be rendered against the plaintiff, 740

to whom to be directed, and by whom served, . 739

form of writ, 739

shall not deliver from restraint unless bond be

given, ..._...; 739

bond, how to be returned, 739

ofHcer serving the writ to be responsible for

sufheieney of sureties on the bond, . . 739

if plaintiff is discharged, he may recover costs, 739

defendant to recpver costs and damages if plain-

tiff does not sustain action, 739

when to have judgment for redelivery of

plaintiff's body, 739

if he has secreted plaintiff's body, capias to issue

to take, 740

may deny return charging him with secreting,

&c., 740

if guilty of secreting, to be comniitted, . . 740

term of commitment, 740

proceedings, where plaintiff 's body is produced

by defendant after a return of secret-

ing, &c., 740

appeal L'es to supreme judicial court by either

party, as in civil actions, 740

whole case carried up on appeal, 740

parties to, may be described where their names
are not known, . 740

BEPLICATION. {See Pleadings.)

not required after answer, except by order of

court on motion of defendant, .... 656

may be made to the answer by plaintiff", if he

pleases, at any time before trial, . . . 656

to state specifically any facts in reply to new
matter in answer, 656

may raise an issue of law by demurrer, . . 656, 657

may allege facts occurring after suit brought, . 657

trial not to be delayed for want of, unless by or-

der of court, 661

supplemental may be made by leave of court, . 657

order allowing, may be made in or out of

court, and in any county, 660

form of, 660

EEPOKTER.
of decisions of the supreme court to continue

in office, 616

to be appointed by governor and council, and re-

movable at their pleasure, 616

to attend personally all law terms, and terms
for capital trials, of supreme court,

and make report of decisions, .... 617

to publish reports annually ; and all cases ar-

gued before first day of September to

be published in ninety days, 617

to publish opinions contained in records and re-

scripts, if no further opinions are writ-

ten out within sixty days, 554

to report cases more or less at large, according

to his discretion, . 617

when cases are determined at any other time
than at a law term, court to communi-
cate opinion to reporter, 617

when absent, some person to be deputed by him,
or be appointed by court, 617

compensation of, 617

KEPORTS.
books of, of cases adjudored in other states, ad-

missible evidence of their laws, . . . 679

91 136

REPORTS —rojj^iHjjff/.

of auditor, to be prima facie evidence, 616

of masters in chancery and auditors, sums
accorded by, to bear interest, .... 685

of questions of law by single judge of supreme

court to full court, 554

arising in equity cases, how made to full

court, 560

of evidence taken before single judge in equity

cases, how required, &c., 561

of questions of law, may, after verdict, be made
to supreme court, 566

in criminal cases, where important and doubt-

ful questions of law arise, may be

made by judge, if defendant after con-

viction desires or requests it, 843

further proceedings to be then stayed, . . . 843

defendant to recognize for his appearance at

the supreme judicial court, 844

proceedings, if he fails, to recognize, . . . 814

power and duty of the court to act on such

reports, 844

party may have his writ of error for defect of

record, 844

Of public officers, boards, and institutions,

except, &c., to include year ending

September thirtieth, and be submitted

to secretary on or before October fif-

teenth, annually, Sri

and, with annual abstracts prepared by sec-

retary, to be laid before legislature on
first Wednesday of January, .... 5'i

of certain public officers, may be put in type

previous to first Wednesday in Janu-

ary, 53

what to be styled " public series," 52

special, to be made when public interest re-

quires, 52

of board of education, number to be printed,

and distribution of, 53

of board of agriculture, number to be print-

ed, and distribution of, 53

number of, may be increased by secretary,

if public interest requires, 53

of railroad corporations, to be filed in sej)-

arate complete sets, 53

to whom furnished, 53

public series, only, to be furnished libra-

ries, &c., 53

to be furnished to towns, 53

. penalty for neglect in making, &c., 53

REPRESENTATIOINT.
concerning character, &c., to furnish no cause

of action, unless in writing, 527

of credit, with intention to defraud, must be in

writing, 802

REPRESENTATIVES.
right of the people to instruct, 16

in general court, by whom and when chosen,

21, 34-36, 38, 62

travelling expenses of, paid from state treasury, 21

qualifications of, 21, 38, 39

how far privileged from arrest, 22

exempted from serving as jurors, 679

oath of, 29, 33

certiiin officers not to be, 30, 33

number and apportionment of, 38, 39, 64

districts for choice of, how constituted, ... 38, 39

manner of conducting elections of, 64,65

proceedings in case of failure to elect, 65

certificates of election, by whom made, . . . 65, 66

duplicates to be made, one transmitted .to
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secretary, aud one delivered by consta-

ble, &c., to person elected, 65,66

form of certificate, 66

as members of committees, may administer

oaths to witnesses, 49

not eligible to office created during their term
of service, except by vote of the peo-

ple, •• 49

House of.

may Impose fines on towns that neglect«to re-

turn members, 21

the grand inquest of the commonwealth, ... 21

to originate all money bills, 21

may adjourn, not exceeding two days, 21

one hundred members of, a quorum, 22, 39

judge of returns, elections, and qualifications of

its members, 22

to choose speaker and appoint its own officers,

.

22

to establish rules of proceedings, ....... 22

may punish for contempt, and threatening or

assaulting members, &c., 22

cases where rights and privileges of, are con-

cerned, how tried, 22

when may require opinions of ji'.Btices of su-

preme judicial court, 27

organization of, 47

secretary to make list of persons returned to,

and deliver same to sergeant-at-arms, 47

to transmit certificates of election and list

of members to, 47

those persons only whose names are on list to

be admitted to seats, unless admitted

by house, 47

when and by whom to be called to order, ... 47

compensation and mileage of members of, when
and how paid, 48

deduction to be made for absences, 48

doorkeepers, messengers, and pages, how ap-

pointed, 133, 134

compensation of doorkeepers, &c., 48

books, &c., except, &c., not to be ordered for

members of, at charge of state, ... 48

not to sit for transaction of ordinary business

on certain public holidays, 49

proceedings in case of vacancy in, 66

Speaker of, compensation, 48

to issue precept for new election in case of

vacancy, 66

to approve accounts of expenditures in-

curred by order of house, 140

Clerk of, to act as clerk of succeeding house

till successor is chosen, 47

may appoint deputy and assistant, 47

oath of, and of deputy and assistant, .... 47

salary of, 48

to make index and duplicate journal, . ... 48

to certify attendance on written statement

of members, 48

to have custody of journals, files, &c., of, . 49

copies certified by, to be evidence, 49

REPRESENTATIVES IN CONGRESS.
to be apportioned among the several states, . . 2

compensation, privileges, and disqualifications

of, 3,5

districts for choice of, 67, 68

when chosen, 68

return of votes for, 59, (iO, 68

proceedings in case of failure to elect, 68

in case of vacancy, 2, 68

(See Constitution of the United States.)

RESCUE.
of person arrested by order of senate or house

of representatives, how punishable, . 22
of persons from custody, how punishable, . 813, 876
of cattle distrained or impounded, action, &c.,

for, 186

RESERVOIRS.
punishment for wilful, &c., injury to, 804

wilful or malicious corrupting or injuring, . . . 823

poisoning, how punished, .*
. 791

RESOLVES, {see Bills and Resolves, Laws,)

17, 18, 32, 49

RESPONDENTIA.
recording not necessary to validity of contract

of, , 767

, how proved in insolvency proceedings, . . 584

RETAILERS.
not to give credit to students, &c., under penal-

ties, &c., . . . • 457

RETURNS.
of writs, 622

of executions, 687

when issued for possession of real estate,

to be first recorded, COO

of bail bonds, 643

of bonds taken when goods attached and deliv-

ered to defendant or part owner, . 029, 030

of bonds in action of replevin, 730, 731

REVENUE.
provisions of United States constitution con-

cerning, 3-5

REVIE"W.
writs of, may be sued out in cases wherein

trial by jury is waived, as in other

cases, , 601

of final judgments, allowed as of right, only in

case of default of a del'endant, who was
out of the state, 747

writ of, may be sued out, in such case, at any
time within a year after judgment, . . 747

may be granted, in such case, by supreme
court, on petition, if filed within a

year after defendant has notice of the

judgment, 505, 747

writs of, and petitions for, to be indorsed like

original vi'rits, 743

may be granted by supreme court, of all its.

own judgments, and those of superior

court, on such terms as may be
deemed reasonable, 747

by superior court, of its own judgments,
and those of justices of the peace, . . 747

within what time petition for shall be filed in

different cases, 747

where petition for, may be filed, and notice

thereof made returnable,
, . 747

if petition for, be not granted, costs may be

awarded to respondent, 747

of judgment of superior court, to be tried in

either court, when granted by su-

preme court, ..." 747

in what county to be tried, 747

on petition for, or when sued as of right, court

may stay or supersede execution ; on
what terms, 747, 748

execution not to be stayed, &c., without
order of court, . 743

may be had by one or more of several defend-

ants, as if they were all, 748

provisions, in such case, if damages recovered

in the original suit be reduced or in-

creased, 748
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writ of, how to be sued out, form of, and how
be served, 747

when sued out by original plaintiff, defentV

ant's property may be attached, . . . 748

of the pleadings, trial, evidence, judgment, and

costs, 747, 748

when amount of former judgment is reduced,

original defendant to have execution for

the difference, with his costs, 748

or. In such case, if former judgment be not sat-

isfied, one judgment may be set off

against the other, and execution issue

for the balance, .*.... 748

when amount of former judgment is increased,

original plaintiff to have judgment

and execution for the excess, .... 748

in actions of replevin, and wherever a set-off

is filed, original defendant to be re-

garded, as to foregoing provisions,

like a plaintiff in other actions, .... 748

attachments and bail in original suit not held

to satisfy judgments on review, . . . 748

of judgment on recognizance where penalty is

forfeited, 836

for what cause, and mode of procedure, . . 836

petition for, and notice thereof, 836

if judgment is reversed, or for less sum,

difference to be paid to petitioner, . . 836

by whom to be paid; 836

if review not granted, nor judgment altered,

court may award costs to common-
woalth, 836

KEVTSED STATUTES.
repeal of, 881

REWAEBD.
governor may offer and pay, not exceeding one

thou and dollars, for the apprehen-

sion, &c., of certain convicts, &c.,

escaped from prison, or those charged

with high crime, 831

may draw warrant on treasury for such

payment, 831

mayor and aldermen, or selectmen, may offer,

&c., not exceeding five hundred dol-

j
lars, for arresting and securing, &c., 831

how such reward is to be paid, ......... 831

proceedings where more than one claimant

appears, 83l

decision of, &c., to be final, 831

EIGHTS.
declaration of, 14

natural and essential, of all men, 14

KIOTS.
and tumults, how to be suppressed, 815

neglect or refusing aid to suppress, how
punished, 815

penalty for neglect of duty, 815

may be suppressed by force, 110, 111, 815

proceedings in calUng out an armed force,

815, 816

whose orders such force sTiall obey, .... 816

persons aiding to suppress, held guiltless, . . . 816

rioters responsible for injuries to those aiding

to suppress, 816

towns responsible for property destroyed or

injured by persons riotously assem-
bled, 816

may recover the same from the o^enders, . 816

ROADS.
persons meeting on, with carriages, &c., to turn

to the right, 423

ROADS— continued.

passing another carriage, travelling the

same way, to turn to the left, .... 423

driver of leading carriage on, not to wilfully ob-

struct, 423

sleighs not to be used on, witnout bells, .... 423

penalties for violations of these provisions, . . 423

complidnt for such violations to be made within

three mouths, 42:3

these provisions not to apply to horse rail-

roads, 423

To swamps, construction of, authorized, . . 752

petition for improvements to be filed with com-
missioners, 752

contents of, and bond for expenses, . . 752, 753

what notice to be given thereof, 753

duties and powers of commissioners, 753

appeal from the decisions of the commissioners, 753

where the premises are in one town or city, pe-

tition may be made to selectmen, &c., 753

repairs of such improvements, how to be made, 753

selectmen to proceed as jirovided for commis-
sioners, 753

fees of selectmen, &c., 753

appeal from selectmen to county commission-

ers, 753

proceedings on such appeal, 753

punishment for opening, through burial grounds
without consent, S22

{See Highicays.)

ROBBERY.
robber being armed with dangerous weapon,

with intent, &c., how punished, ... 7'.!3

by force and violence, not being so armed, . . . 7'.)3

ROCHESTER.
land in, ceded to United States, ..,,>.... 45

ROCKETS.
penalty for selling without license, 460

for firing without license, 460

ROGUES.
how to be arrested, secured, and punished, . 820, 821

RULE DAYS.
to be established by supreme court for transac-

tion of equity business, 500

probate appeals to be entered at, 577

RULES.
of court may be made by
Supreme court, for conducting business,

and regulating practice in equity, . . 561

for reporting oral testimony before single

judge in equity cases for use of full

court on appeal, 501

for settling the truth of exceptions alleged

and not allowed, 567

regulating changes in the forms of writs in

all courts, 622

Supreme and superior courts respec-
tively, for regulating the practice,

and conducting of the business of

such courts, 506

various purposes for- which such rules may
be made, 566

respecting times and places of hearing mo-
tions at chambi^rs, notice, and other

matters respecting interlocutory or-

ders, &c., 660

as to issuing commissions in term time or

vacation, filing interrogatories, &c.,

for taking depositions out of tlie state, 675

respecting time and manner of opening, fil-

ing, and keeping, Arc, of depositions, 675

Police courts, for the orderly and uniform
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couductlug- of the business of the

courts, 571,573

the justices of the police court of Boston may
also make rules for arranging, equal-

izing, &c., business in their court. . . 673

Probate courts, the several judges of, may
make rules, and shall return a state-

ment thereof to supreme court as

soon as made, 576

supreme court may alter and amend same, or

make further rules to secure uniform-

ity, &c., 576

RULES— continued.

Courts of insolvency, judges of, or a major-
ity, may make rules, which shall be
submitted to supreme court for ap-

proval, amendment, &c., 582

supreme court may in all cases make general

rules for, to maintain regular and uni-

form proceedings, 582

RUNA^WAYS. •

how may be treated 820, 821

RYE.
standard weight of bushel of, 205

S,

SABBATH, {see Lord's Day,) 434, 4.35

SABBATH SCHOOL.
may be maintained in state prison, 875

SALARIES.
of public officers, when and how payable from

the treasury, 140

{See titles of the several officers.)

SALE OF LANDS BY EXECUTORS,
ADMINISTRATORS, AND GUAR-
DIANS.

I. Br Executors and Administrators.

For payment of debts, may be made, if

personal estate insufficient, .... 489, 510

license for, may be granted by supreme judi-

cial court, superior court, or probate

court, , 510

petition for, by executor, &c., and what to

contain, 510

notice of petition for, to be given to all

parties interested, 510

notice may be dispensed with, if all par-

ties interested assent to, 510

not to be granted if persons interested

give bond to pay the debts, 510

to be in force one year only, except, &c., . 515

of whole, or specific part, may be licensed,

if sale of part only would injure res-

idue, 510

not to be made till executor, &c., gi^"^ bond
to account for proceeds after paying

debts, 510

petition for license, when presented to su-

preme judicial court, or superior court,

to be accompanied by certificate from
probate court, &c., 510

when provision is made in will for pay-

ment of debts, such provision to be

set forth in petition, and assets mar-
shalled accordingly, 510

when license for is given, executor, &c., au-

thorized to convoy by deed, 511

liability to, extends to all estate of de-

ceased, rights of entry, &c., 511

and to lands fraudulently conveyed by
deceased, &c., 511

such lands first to be recovered by execu-

tor, &c., by action, 511

oath to be taken by executor, &c., bfefore

fixing time, &c., of, 511

notice of, how to be given, 511

SALE OF LANDS, &o. — continued.

I affidavit o;', filod and recorded, to be evi-

dence thereof, 511

to be by public auction, and may be ad-

journed, 511

notice of ailjournment of, how given, . . . 511

For payment of legacies, may be made
when personal estate insufficient, . 511, 512

By foreign executor and administrator,
may be made in this state, on tiling

copy of appointment, &c., 512

such executor, &c., if not bound in place

where appointed, to give bond to ac-

count for proceeds, &c., 512

to give further bond to account for surplus,

after paying debts, &c., if more than

sufficient is sold, 512

to be sworn, and to give notice, &c., as

other executors, &c., 512

all proceedings by, to be had. in court for

county where copy of appointment is

first filed, 514

II. By Guardians.

For payment of debts, may be made, when
personal estate of wards insufficient, 512

license for, may be granted, as to executors,

&c., 512

ofwhole, or specific part, may be made wlien

partial sale would injure the residue, . 512

For maintenance and investment, may
be made, when income of ward's es-

tate is insufficient to maintain him

and his family, 513

or when it would be for benefit of ward to

invest proceeds in productive stock, . 513

license for may be granted on petition, and

to specify purpose of sale, 513

not to be made till guardian gives bond to

sell according to law, and to account,

&e., for-proceeds, 513

proceeds of, how to be applied, if sale is

for maintenance, 513

how to be applied if sale is for investment, 513

may be made in certain cases, on petition

of friend of minor 513

by guardian, or other person authorized

by court, 513

proceeds of, in such cases, how disposed of, 513

By foreign guardian, may be made, on fil-

ing a copy of appointment, &c., . 513, 514
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such guardian, if not bound in place where

appointed, to give bond before sale

to account for proceeds, <fec., 514

to give furtlier bond to account for surplus,

after paying debts, &c., if more than

sufficient is sold, 514

to give additional bond, if sale is made for

maintenance or investment, 5H
all proceedings by, to be had whej-e copy of

appointment is first filed, 514

licenses for, may be granted by supreme ju-

dicial court, superior court, and pro-

bate courts, 514

not to be granted, except to guardians of

minors, without assent of overseers

of poor, 514

to continue in force for one year only, . . 515

not to be granted until notice to parties

interested, 514

who entitled to such notice, 514

oath to be taken by guardian before fixing

time of sale, &c., 514

in. Provisions common to Sales bt Ex-
ecutors, &c., AND Guardians.

proceedings by foreign executor, &e., to be had
in court for county where copy of ap-

pointment is first filed, 514

licenses for, by whom and how granted, . . 514, 710

not to be in force more than one year, ex-

cept, &c., 515

surplus of proceeds of, after settlement of ac-

counts, to be considered real estate, . 515

when ODjection is made to license for, how costs

to be awarded, 515

limitation of actions for recovery of lands sold

by executor, &c., 515

requisites of, as against heirs of deceased, and
ward, and those claiming under him, 515

as against persons claiming adversely to

heir or. ward, 515

persons making, may be examined on oath as

to sales, 515

damages caused by neglect or misconduct of

those making, how recovered, . . 515, 516

SALEM.
harbor of, penalty for boarding vessels in, with-

out leave, except by pilot, &c., .... 290

what to be deemed limits of, for certain pur-

poses, 290

SALMON.
provisions concerning, 261, 262

SALT.
standard weight of bushel of, to be seventy

pounds, 278

mean weight, how to be ascertained, 278

penalty for selling without ascertaining weight, 278

when these provisions not to apply, 278

special provisions concerning measures for, . . 286

SANCOTY HEAD.
land at, ceded to United States, 45

SAND.
penalty for digging, &c., without license, . . . 805

SAND-WICH.
land in, ceded to United States, 45

provisions for regulation of fisheries in, ... . 432

SANDY NECK.
land on, ceded to United States, 44

SANDY POINT.
in Nantucket, lighthouse on, ceded to United

States, 44

91*

SAVINGS BANKS. {See Banks.)

when charged as trustees, and there is doubt as

to identity of defendant, may have bond of

plaintiff, 724

general provisions respecting, 310-318

SCHOLARSHIPS.
state, forty-eight established, 213

arrangement of sections and classes for, .... 214

candidates lor, liow recommended, and how and
when selected, 214

qualifications of, 214

deficiency in number of, how supplied, . . . 214

college, how selected, 214

vacancies in, how filled, 214

. scholar, after leaving college, may attend nor-

mal school, 214

allowances to, at college and normal school, 214

to teach in public schools the same term of

time he has received aid, or refund, 214,215

appropriations for, 215

SCHOOLS.
money raised for, by taxation, or appropriated

by state, not to be applied to secta-

rian schools, 38

money for support of, may be granted by towns, 158

to be kept six months in each year in every

town, 215

all children within commonwealth may attend,

in place of their residence, 228

branches to be taught in, 215

day or evening, may be established for persons

over fifteen years of age, 216

school committee to have superintendence of

such schools, &c., 216

female assistants to be employed in, when
averaging fifty scholars, unless, &c., . 216

attendance at, to be encouraged by ministers of

the gospel, town officers, &c., .... 217

towns to raise money for, to be assessed, &c.,

like other town taxes, 158, 217

funds of corporations for support of, to remain
as heretofore, 217

forfeiture by town for neglect to raise money or

choose school committee, 217

three fourths of, to be appropriated for

schools in town, 217

examination of, and visits to, by eommittee, . . 218

Bible to be read in", daily, 218

sectarian books to be excluded from, 218

provisions respecting, in towns, to apply to

cities, unless, &c., 220

wilful disturbance of, how punished, 820.

High, to be kept in towns of five hundred fam-

ilies, 215

may be established in every town, 215

school committees to have like powers, &c.,

concerning, as prudential committees
in districts, 210

admission to, how regulated, 228

branches to be taught in, 215, 216

number and qualifications of scholars to be
admitted to, determined by committee, 228

to be kept ten months in each year, .... 216

location of, to be determined at annual town
meeting, 216

qualifications of teachers of, in towns of

four thousand inhabitants, 216

may be established by two adjacent towns
having less than five hundred fami-

lies each, 216

committee, location, and apportionment of

expenses of, in such case, 216
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Teacliers, by whom to be employed, 218

to be of good moral character, and to have
literary, &c., qualifications, 218

to be personally examined by committee, . 218

to have certificates of qualifications from
committee, 218

to file one of such certificates virith select-

men before payment, 218

when and how paid, 218

not entitled to payment until school regis-

ter is completed and returned, .... 228

may be dismissed by school committee, . . 218

not to receive compensation after dismissal, 218

to impress on youth
.
principles of piety,

temperance, &c., . 210

Books, used in, to be determined by com-
mittee,

^ 218

changes in, how to be made, 218, 219

if changes are made, to be supplied by
town, 218, 219

to be supplied to pupils, by committee, at

cost, 219

if not furnished to scholar by parent, to be

supplied by town, 219

expense of, so supplied, to be taxed to par-

ents, &c., 219

if parents unable to pay for, tax to be

omitted 219

exempted from attachment and execution, 624, OSS

Superintendent of, appointment, duties, &c.,

of, 219

in town where appointed, committee to re-

ceive no pay, 219

Children, between eight and fourteen years

of age, to be sent to, twelve weeks
each year, 228

penalty on parents, &c., for neglect to send, 228

when such penalty not to be incurred, . . . 228

duties of truant officers, &c., in relation to

non-attendance of, 228

may attend, in place of their legal residence, 228

living remote from school in their own
town, may attend in adjoining town, 228, 229

instruction in such case to be paid for by
town where child resides, 229

under guardiimship, whose father is dead,

may attend where guardian resides, . 229

may attend in other towns than those where
parents, &c., reside, with consent of

committee, 229

parent or guardian of, liable to pay for tui-

tion in such case, 229

not to be permitted to attend until vacci-

nated, 229

not to bo excluded on account of color, or

religious opinions, 229

grounds of exclusion of, to be stated in

writing by teacher, &c., on apijlica-

tion, 229

damages, how obtained, if unlawfully ex-

cluded, 229

in action for damages in such case, plaintiff

may examine school committee, &c., 229

habitually truant, towns, &c., may make by-

laws concerning, and annex suitable

penalties, 230

may be committed to institution for in-

struction, house of reformation, &c., 230

truant officers, how appointed and duties of, 230

employed in manufacturing establishments,

attendance by 229, 230

SCHOOL COMMITTEE.
to be chosen annually, by ballot, 217

to consist of a number divisible by three, ... 217

one third to be elected annually, 217

to hold office for three years, . . 217

to continue in oflftce, for certain purposes, after

election of successor, 217, 218

number of, to be fixed by town, 217

how increased or diminished 218

vacancies in, how filled, 217

when whole committee decline, new committee,
how elected, 217

term of service of member filling vacancy, . . . 217

forfeiture by town for not choosing, 217

to appoint secretary and keep records, 218

to have charge of high schools, with powers,
&c., of prudential committees in dis-

tricts, 219

to determine number and qualification of schol-

ars to be admitted to high school, . . 228

in high school districts established by adjacent

towns, how constituted, 216

to have superintendence, &c., of schools for

persons over fifteen years of age, . . . 210

to endeavor that youth regularly attend school, 217

to contract with teachers, unless town, at an-

nual meeting, determines that pru-

dential committee may, 218

to examine teachers personally, 218

may dismiss teachers whenever they think

proper, 218

to visit and examine schools, 218

to require Bible to be read in schools, 218

to exclude sectarian books, 218

to direct what books shall be used in schools, . 218

how may make changes in books, 218, 219

to provide books at expense of town, and sup-

ply pupils at cost, 219

may procure apparatus, books of reference,

&c., for use of schools, 219

to supply certain scholars with books at ex-

pense of towns, 219

to give notice to assessors in such case, with
names of parents, &c., 219

to have charge of school-houses, &c., in towns
not districted, 219, 220

to perform duties of prudential committee in

districts where none is chosen, . . . 222

may establish school and employ teacher in

district which refuses or neglects so

to do, .... 222

may provide school-houses in districts neglect-

ing to organize, &c., 224

powers and duties of, in union districts, .... 225

powers and duties of, in union district, in

adjoining towns, 226

may recommend candidates for state schol-

arships, 214

to appoint superintendent of schools, if re-

quired by vote of town, &c., 219

compensation of, 219

not to receive compensation, when superin-

tendent is appointed, 219

to notify secretary of board of education, if

blanks for school returns are not re-

ceived, 226

to make returns annually, under oath, to secre-

tary of board of education, 220

form of certificate to returns, 220

such returns to state the number of children

between five and fifteen years of age,

and sums appropriated for schools, . 220



INDEX, 1087

SCHOOL COMMITTEE— continued.

aud to spci-il'y appiuiniatioii of the to\vn'G

share or income of <a scliool fund, . . 227

to make a detailed report, annually, of the cou-

dition of schools, witli 8ug:g"estions,

&c., 227

to cause such report to be printed for use of

inhabitants of town, 227

to transmit two copies to secretary of board

of education, 227

and deposit a copy with town clerk, .... 227

chairman aud secretary of, in certain cases, may
siy:n certificate of returns, &c., .... 227

to inquire into cases of ueg^loct of parents, &c.,

to send children to scliool, ...... 228

not to allow children to attend school until

vaccinated, 229

to prosecute owners, &c., of manufocturing' es-

tablishments for employing- children

who do not attend school accordin-y

to law, 230

SCHOOL DISTRICTS.
towns may be divided into, 22l

not to be changed oftener than once in ten years, 221

to be corporations, for certain purposes, .... 221

property of, exempt from taxation, '. 74

may be abolished by towns, 221

when abolished, liouses, lands, &c., how dis-

posed of, 221

towns to vote on abolition of, in 1863, and
evdry third year thereafter, 221

secretary to notify selectmen when towns must
vote on abolition of, 221

when abolished, corporate powers to continue,

for certain purposes, 221

school committee may establish schools in, if

districts neglect or refuse, 222

meetings in, how called and warned, 222

may prescribe mode of calling and warning
meetings, 222

may fix site of school-houses, 223

such site to be determined by selectmen, if

district cannot determine, 223

penalty on, for not providing school-house, . . 223

neglecting to organize, school committee may
provide school-houses, &c., 224

may raise money for school-bouses and laud,

and for necessary articles for use of

schools, 222, 223

liable for illegality in proceedings in relation to

raising money by tax, 222

taxes in, how, and on whom, &c., to be assessed,

and how collected, 223, 224

money raised in, how to be applied, 224

if district refuse to raise, town may order it, 224

and may empower selectmen, &c., to apply
the same, 224

duties, compensation, &c., of assessors,

treasurers, and collectors, in matters

relating to, 224

actions by and against, where to be brought, . 021

civil process against, how served, .... 622, 623

Prudential committee of, how to be cho-

sen, • Ji221, 222

general duties of, 222

may contract with teachers, when town so

determines, 218, 222

may consist of three, when authorized to

contract with teachers, 222

if not chosen, duties of, to be performed by
school committee, 222

in union districts 226

SCHOOL DISTRICTS -ron)!»:)M(erf. .

iu districts formed by coutiguous districts

in adjoining towns, 225

Clerks of, to be chosen aud sworn, 222

duties of, 222

to hold office till successors are qualified, . 222

liable only for want of integrity, 222

Union Districts.

Union districts may be formed by contiguous

districts, by two thirds vote, for bene-

fit of older children, 224

* meetings of, how called, &c., 224, 225

location of school-house in, 225

clerk to be chosen by ballot and sworn, . .». . 225

to hold office until successor is qualitied, . . 225

assessments in, how made, 225

prudential committees of, how constituted, . . 225

powers aud duties of, 225

schools required by law to be maintained in

districts composing, 225

powers and dutie8.of school committee in, . 225

Contiguous Districts in adjoining Towns.

Contiguous districts in adjoining towns may
unite, 225

terms of union, 225

meetings, how called, &c., 225

prudential committee to be chosen, &c., .... 225

powers of, 225

to determine proportion of money to be paid

by inhabitants of each town, . . . 225, 220

clerk to certify votes to raise money to as-

sessors of each town, 220

taxes to be assessed as in other school districts, 226

school committees of each town to officiate in

turn, 226

SCHOOL PUKTDS.
how to be invested, 212

income of, only, to be used, 212

how to be appropriated, 212

how and by whom apportioned, and dis-

tributed among towns for public

schools, 212

not to be allowed to towns that neglect to

make returns or raise certain sums for

schools, 212,213

how to be applied by towns when received, 213

appropriations from, for schools among In-

dians, 213

account of such appropriations to be ren-

dered annually to governor and council, 213

appropriations from, for state scholarships, 2!5

Indian, income of, how to be applied? .... 213

Todd normal school fund, income how to

be applied, 213

SCHOOL-HOUSES.
iu towus not districted, to be maintained by

towns, 219

to be kept in good order by school committee,

unless towns otherwise direct, .... 219

use of, to be under charge of school committee
in such towns, 220

location of, to be determined by towns, .... 219

land, not exceeding eighty square rods, may be

taken by selectmen for, 220

proceedings in such case, 220

owner of land taken for, may have complaint

tried byjury, 220

proceedings as in cases of damage by laying

out highways, 220

damages aud costs, iu such cases, 220
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laiid to revert to owner upon discontinuance of

Bcliool for one year,

location of, for high schools, to be determined

by towns at annual meeting', ..••...

in union high school district, to be determined

by committee,

districts may raise money for, fix sitej&c, 222,

selectmen to determine site in certain cases, . .

may be provided by towns at common expense,

may be provided by school committee in dis-

tricts neglecting to organize,

penalty on district for not providing,

and furniture, wilful, &e., injury to, how pun-

« ishcd,

SCHOOL KEGISTERS.
to be sent by secretary of board of education to

town clerks, •

to be delivered by town clerk to school commit-
tee,

to be kept in all public schools, 227,

to be returned by teachers to school committee,

if not properly kept, completed, and returned,

teacher not entitled to payment, . . .

SCHOOL RETURNS.
blanks for, to be sent by secretary of board of

education to town clerks, 211,

number of children between five and fifteen

years of age to be ascertained and re-

turned to school committee by assess-

ors,

number so returned, vrith sums appropriated for

schools, to be certified under oath by
school committee,

form of certificate,

to be transmitted to secretary of board of edu-

cation, 22G,

may be signed by chairman and secretary of

committee in certain cases,

to contain statement of appropriation of town's

share of income of school fund, . . .

if not transmitted within time prescribed, secre-

tary of board of education to notify

committee or town clerk, ......
town clerk or committee in such case to trans-

mit forthwith,

if informal, &c., to be returned by secretary to

committee for further action, ....
may be received by secretary during month of

May, when returned for informality,

&c.,

when so received, town to forfeit ten per cent.

of share of school fund,

when not received before June, town to forft-it

whole share of such fund, &c., . . . .

ifmailed in season, town exempted from forfeit-

ure,

SCIRE FACIAS.
writ of, may be issued on judgment for penalty

of bond of executor, for new breach

of condition, &c., and new execution

be awarded,

may be issued on suggestion of waste against

executors and administrators, upon
return of execution against them un-

satisfied,

when justices of the peace may issue scire

facias in such cases,

may be brought against debtor escaped from
arrest on execution,

may be brought by or against administrator de

bonis non, on judgment recovered by

I

SCIRE FACIAS — continued.

or against forhier executor or admin-
220 istrator, and proceedings therein, . . 652

to be indorsed before entry in certain cases, . . 022

216 may be brought on 'judgments recovered for

penalty of a bond, covenant, or agree-

216 ment, when there are subsequent

223 breaches, 686

223 on recognizances given by respondents in ac-

223 tions of forcible entry and detainer,

in certain cases, 708

224 upon judgments in trustee process, .... 724-730

223* upon a recognizance for debt after three years, 771

Against bail, how to issue, and what to be

803 set out therein, 643

may be issued by justices of the peace

against bail in actions before them,

211 although amount of debt and costs

on judgment exceed their general

226 jurisdiction, 605, 644

228 how writ served in such cases, 605

228 to be served vrithin one year after time of

rendering judgment, 643

228 defendants in, may plead jointly or sever-

ally, 643

costs on, to be paid by debtor before he can

226 take poor debtor's oath, 637

costs on, to be paid upon surrender of prin-

cipal by bail, 643, 644

in criminal cases, 835

226 May be brought to obtain an execution,
after time for taking out execution

has expired, 686

226 when property sold on preceding execution

226 was not liable therefor, &c., and dam-

ages have been recovered of officer or

227 creditor, 686

when, after execution and levy are returned

227 and recorded, it is ascertained that

the property levied on cannot be held

227 thereby, 519

when an execution against a corporation

has been satisfied in part by service

227 on a member, and the property or

damages are recovered back of cred-

227 itor or ofllcer, • 686

SCITUATE.
227 land in, for lighthouse, ceded to United States, . 44

SEAL.
to include impression on paper as well as on

227 wax, &c., 51

of the commonwealth to be in custody of secre-

227 tary, 128

of court, may be established by supreme and

227
* superior courts respectively, 568

all warrants, assignments, processes, &c., of

227 courts of insolvency, to be under, . . 582

of police courts, 571

SEALERS.
of weights and measures, 161,285

{See Weights and Measures.)

507 SEAMEN.
what, exempted from enrolment in militia, ... 92

seci^ary to give certificates for release of im-

pressed, 128

651 how far ship owner liable for embezzlement,

&c., by, 289

605 who have shipped, exempted from arrest on

mesne process for debt due landlord,

641 &c., 290

landlord, &c., not to have lien on wearing ap-

parel, &c., of, 290
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penalty on landlord, &c., for hindering, &c., in

performance of shipping- contract, . . 290

penalties, how recovered in such eases, .... 200

at sea, may make nuncupative wills, 4/7

SEARCH WARKANT.
to be supported by oath and accompanied with

a special designation of the object of

search, . ." 9, 15

not to be issued except as prescribed by law, . 9, 16

may be issued on complaint of fireward, &c., to .

search for gunpowder, gun cotton, &c.,

unlawfully deposited, 401

when to be issued for liquors unlawfully kept

for sale, &c., ; . -144, 445

may be issued, to search for property stolen,

embezzled, &c., 830

to search for counterfeit coin, forged bank

notes, &c., or tools, &c., 830

for obscene books, &c., intended to be sold

or circulated, 830

for lottery tickets or materials for a lottery ;

and for gaming implements kept in

gaming-houses, 430, 437, 830

shall designate the place and property, and di-

rect the sheriff, &c., to search, in the

day time, 830

shall direct officer to bring such property, if

found, and the persons in whose pos-

session found, before a magistrate, . . 830

when may be issued by two magistrates, or po-

lice court, authorizing search in the

night time, 830

property seized on to be kept as long as is neces-

sary, to be used as evidence on trial, 830

if stolen, embezzled, &c., to be returned to

the owner, 830

other property destroyed by direction of

court, ......* 830, &31

SBA"WEED.
ri'guhitions concerning gathering, &c., of, . . . 433

SECOND HAND ARTICLES.
dealers in, may be licensed by mayor and alder-

men, or selectmen, 457, 458

license to specify place of business, restrictions,

&e., and continue in force one year, 458

penalty for dealing in, without license, or con-

trary to provisions of license .... 458

SECRETARY OF BOARD OF EDUCA-
TION. {See Board of Education.)
appointment and duties of, 210, 211

SECRETARY OF THE COMMON-
WEALTH.
when and how chosen,' 37, 62

return of votes for, 59, 00

to have custody of state seal, 128

records of commonwealth to be kept in office of, 27

copies of records, &c., certified by, to be evi-

dence, 128

may appoint deputies, 27

when deputy may act as, 128

to attend the governor and legislature when re-

quired, 27

oath of, 33

not to hold certain other offices, 30, 33

vacancy in office of, how filled, 32, 37

qualifications of, 37

salary of, • 128

neglecting to qualify for ten days, office to be
deemed vacant, 37

to receive and examine certificates of elections

of representatives to general court, . 47

137

SECRETARY OP THE COMMON-
WEALTH— continued.

to deliver list of persons returned to sergeant-at-

arms,and transmit certificates and list

to house of representatives, 47

to approve newspaper in which notice of peti-

tion to general court is given, .... 47

to cause bills and resolves to be engrossed on

parchment, and bound in separate vol-

umes, 49

to publish, at close of each session, acts and re-

solves of legisliiture, &c., 49, 50

how to distribute the same, 50

to publish general laws and resolves in pamph-

let form, and send to town clerks,

for distribution, 50

to publish general laws and other official infor-

mation in newspaper, 50

to lay annual reports of certain public officers,

in printed form, before legishiture, . . 52

with consent of governor and council, may omit

portions thereof, 52

may increase number of any document, if pub-

lic interest requires, 53

and shall include in statement of expenses of

his office a list thereof, ........ 53

to furnish railroad reports to members of legis-

lature and railroad corporations, 53, 369, 370

public series to towns, 53

to provide self-sealing envelopes for use of vot-

ers, and furnish to clerks of cities and

towns, 58

to furnish to town and city clerks blank forms

and envelopes for return of votes, . . 60

to notify returning officers, when returns are

received unsealed, 60

to note date of reception, &c., of returns on

envelopes, 60

to transmit returns sealed to governor and coun-

cil, 60

to lay such returns, with certificate of governor,

&c., before legislature, . 60

to furnish blank forms for certificates, returns,

&c., of representatives, 66

to make quarterly return of fees, under oath,

and pay same into treasury, 128

may employ two permanent clerks, 128

may employ additional clerks and messengers, 128

salaries of such clerks and messengers, . 128

to give certificate, without charge, for release of

impressed seamen, 128

to issue passports to citizens of any color, . .
.' 128

to furnish blanks for returns ofcertain officers ac-

countable for fees, costs, &c., 128, 129, 152,611

to transmit such returns, when received, to au-

ditor, 129

to prepare, annually, abstracts of criminal cases,

and append tlie same to report of at-

tSrney-genoral, 129

to forward instructions and forms to commis-
sioners to take depositions in other

states, 132

to be commissioner on repairs, &c., of state

house, 134

appointment of watchmen of state house subject

to approval of, 133, 134

to transmit to auditor statement of amount of

warrants drawn by go\'ernor, .... 136

duties of, when vacancy occurs in office oftreas-

urer, 138

to make annual report to legislature of ex-

penses of office, . . . . ; 141
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to trausmit manuscript county maps to county
commissioners for corrections, &c., . 144

to lay before legislature estimates of county

taxes, &c., 146

penalty for neglect, 146

to prepare annual abstract of returns of regis-

ters of deeds, and lay before legisla-

ture, 155

to transmit to clerks of cities and towns blanks

for census returns, 168

and to annex to such blauks instructions as to

time of making return, 168

to furnish to town clerks blank books and
forms of returns for recording, &c.,

births, marriages, and deaths, .... 170

to cause such returns to be bound and indexed, 170

to prepare tabular abstract of returns, and re-

port annually to legislature, 170

to prosecute for penalties lor violation of law
concerning registration, 170

with treasurer, to apportion income of school

fund among towns, 212

t6 notify selectmen when towns must vote on
abolition of school districts, 221

to publish returns of inspector-general of fish, . 261

may grant licenses to hawkers and pedlcrs on
certificate of selectmen, i&c, . . . 282, 283

to keep record of such licenses, &c., 283

duty of, as to returns by banks 311,312

by savings banks, : . j 318

by railroad corporations, 309

to publish weekly and monthly abstracts of re-

turns of b;mks in newspaper, .... 311

to have regard to pri-cs offered in selecting

newspapers for publication, 311

to furnish blank forms to banks, . . . 311,312,318

to cause abstracts of annual returns to be pre-

pared and printed, . . . 312,318

and to send one copy to each cashier, &c., . . . 312

to prepare a separate abstract of thp returns of

banks organized under general laws, . 315

to give notice to attorney-general of violation

of law by insurance companies, &c., . 321

to submit to legislature annually an abstract

from certificates of certain corpora-

tions organized under general laws,

. 342, 343

to prepare annual abstract of pauper returns by
overseers of the poor, 395

to notify di8trict-a,ttorncy of neglect of over-

seers, &c., to make return, 395

to print annual report of liquor commissioner,

and lay before legislature, 439

to furnish innholders, &e., with summary of

laws relating to them, 457

exempt from serving as juror, 679

fees of, for copies of resolves to private persons, 787

SEDGE.
punishment for wilfully cutting, &c., without

license, 805

SEISIU". (See Disseisin.)

to be deemed in commonwealth upon judgment
in its favor on information of intru-

sion, 718

how declared on in writ of entry, &e., . , . . . 692

in such action, actual entry need not be proved, 602

what shall be deemed sufficient proof of, . . . . 692

how delivered on levy of execution, t 518

In mortgage, to be so declared in real actions

founded on mortgage titles, 654

SEIZING A1^T> IiIBELLING FOR-
Fii^ITED GOODS.
by wliom to be seized and kept, 772

libel to be filed within iburteeu days, ...... 772

in clerk's office of superior court, or before

justice of peace or police court, ac-

cording to value of goods seized, . . . 772

form and substance of libel, 772

duties of clerk, upon- the filing of the Ubel, . . . 772

to make advertisement and notice, . . . 772, 773

libcllant to publish the same, 773

libel to be entered, 773

proceedings when claimant appears, 773

where no claimant appears, 773

all questions of fact to be tried by a jury, . . 773

Decree of forfeiture or restitution, 773

disposition of proceeds of sale under decree, 773

claimant to liave damages, with costs, if

seizure was without probable cause, . 773

Costs in otlier cases to go to prevailing party,

.

773

or may, in wliole or in part, be paid out of
proceeds of goods seized, 773

Executions, and other process, may issue, . . 773

Appeal, by either party, to supreme judicial

court, 773

proceedings on appeal as in other civil cases, 773

Proceedings on a Libel before a Justice of
THE Peace or Police Court.

justice or court to make out advertisement or

notice, 773

notice where, and how long, to be posted, . . . 77'3

mode of trial, 773

jury may be called in only as in other civil

cases, 773

Appeal allowed by either party to superior

court, '. . 773

General Provisions.

depositions may be used as in trials at common
law, 773

goods seized may be delivered to claimant on his

giving bond, 773

form and condition of the bond, .... 773, 774

value of goods to be determined by appraise-

ment, 774

how appraisement shall be made, 774

appraisers to be sworn, and to make return

of inventory and appraisement, . . . 774

appraisement to be conclusive as to jurisdiction

of the court, . . .
' 774

perishable goods may be sold, 774

proceedings in such case, 774

court may, at any time while the suit is pend-

ing, order the goods sold, 774

Provisions concerning Specific Articles.

butter and' lard, shipped contrary to law, .... 200

chocolate, 200

pickled or smoked fish, 264

pressed hay, 206

hops, exported or shipped for exportation, . . . 268

lime and casks of lime, 271

nails or brads, wrought or cut, 275

paper, not packed or stamped, 276

charcoal and charcoal measures, 280

goods and chattels unlawfully exposed for sale

at'auction, 281

SELECTMEN".
to be chosen at annual town meeting, 160

of what number to consist, 100

to be chosen by ballot, ICl
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SEIjECTMEW— continued.

to be sworu, ; 161

penalty ou, lor entering on duties before taking-

oafh, 162

to be overseers of poor where other persons are

not specially chosen, 102

to be assessors of taxes where others are not

specially chosen, 162

when acting as assessors, to take assessors'

oath, 162

to make lists of voters, and post them ten days

before elections, 56

when to be in session to receive evidence of

qualifications of voters, 56

to give notice of meeting on posted lists, . . 56,57

to correct lists, 57

to require proof of naturalization before enter-

ing name of naturalized citizen on list, 57

when not answerable for omissions of names
of voters from list, 57

penalty for giving false answer to, 57

on, for neglect of duty, 57

to call meetings for elections, &c., .... 58,68,69

to decide, in certain elections, whether officers

shall be voted for on one or more bal-

lots, 58

to preside at national, state, &e., elections, and

have powers, &c., of moderators, 19, 22, 58

to provide, at polls, envelopes for use of voters, 58

not answerable for refusing vote of person not

on voting list, unless sufficient evi-

dence of his right to vote is furnished,

&c., 58

to receive, sort, arid count votes at national,

state, county, and district elections, 59, 69

duties of, at elections, in towns composing part

of a representative district, Co

under precept to fill vacancy in house of

representatives, 06

penalties for giving false certificate of election,

and neglect of duty, 66

compensation of, for services at election of rep-

resentatives, CO

penalty for neglect of duty at election of rep-

resentatives in congress, C9

of district-attorney; &c., 72

in what cases may remove collector of taxes and
appoint temporary collector, 87

to notify and draft enrolled militia upon order

of commander-in-chief, 92

duty of, in organization of. companies of mi-
htia, 94

to provide armories for military companies and
transmit certificates of rent, &c., to

adjutant-general, 104

to provide carriages and camp equipage for nuli-

tia drafted in case of invasion, &c., . . 110

duties of, respecting compensation of militia, . Ill

respecting perambulation of town lines, 157, 158

penalties on, for neglect, 157, 158

in absence of town clerk, to preside at election

of moderator of town meeting, .... ICO

in certain cases, to receive votes for town clerk

pro tempore, 1C2
to appoint certain town officers, . .161, 265, 266, 270

may appoint town clerk in certain cases, .... 102

to appoint officer of watch, &c., where watch is

established, 173

and direct manner in which watchmen shall be
equipped, 173

may order watch where none is established, . . 173

exempt from liabihty to watch, 174

SEIiECTMETf— continued.

to call meeting for organization of watch dis-

tricts in villages, 174

powers of, at tires when tirewards are not pres-

ent 176

may appoint engiueraen, &c., and discharge

them, where there is no fire depart-

ment, 177, 178

may establish fire departments, and appoint en-

gineers, &c., 178, 179

to call, meetings for organization of fire dis-

tricts, upon application, &c., ISO

to act as board of health when none is chosen, . 18S

may enforce vaccination of inhabitants when
public health requires, 101

to give public notice, &c., when dangerous dis-

ease exists in town, 193

to endeavor that youth regularly attend school, 2i7

may take land for school-houses,' in certain

cases, 220

penalty on, for neglect to insert article in war-

rant for annual meeting concerning

abolition of school districts, 221

to determine site of school-houses in districts, if

district cannot iigree, 223

powers and duties of, in laying out town ways,

&c., 239-241

powers of, in relation to ways dedicated to the

the pubUc, but not laid out and ac-

cepted, 243

to ascertain correct location of highways, &e.,

in certain cases, 243

to cause permanent stone bounds to be erected

to mark angles, &c., of ways laid out

by them, 244

to assign limits to surveyors of highways, in

writing, before first of May, 245

to regulate watercourses in roads, 246

to determine compensation for damages occa-

sioned by repairs of highways, . . . 247

to report at annual town meeting places where
guide posts are erected, and where
needed 249

penalty for neglect to make such report, . . 249

may establish and grade sidewalks, in certain

ca-seS, 250

powers and duties of, in relation to sewers and
drains, 254, 255

may establish regulations for survey of marble, 274

may appoint inspectors of milk, 274

may appoint weighers of coal, 279

to appoint persons to seize illegal measures of

charcoal, &c., . . . • 280

may license auctioneers, &c., 280

when authorized by towns, may make rules

regulating hawking and peddling by
minors, 281

to appoint weighers of vessels and lighters,

when such vessels are used to trans-

port stores, &c;, 290

powers, &c., of, in relation to sign-boards and
gates, &c., at railroad crossings, . 300, 361

proceedings by, in relation to raising or lower-

ing Iiighway, &c., crossed by railroad, 357

to apply to county commissioners before laying
• out highways across railroads, .... 358

certain acts and doings of gas-light companies

to be under control of, 343

to designate where posts of telegraph compa-

, nies shall be located, 373

to assess damages to land owners in such case, 373

compensation for services, &c., 373
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SELECTMEW— continued.

duties oi', respecting- unclaimed effects of passen-

gers in possession ofcommon carriers, 427

to enforce provisions of game laws, &c., .... 430

may grant permits to take oysters and other

shell fish from beds, 432

may grant licenses to plant and grow oysters, . 433

to appoint agents to sell intoxicating liquors lor

medicinal, &c., purposes, annually, . . 440

penalty on, for neglect to appoint such

agents, 440

to prosecute bond of such agents for breach

thereof, 441

powers of, to abate certain nuisances, . . . 453, 454

may give certificates to persons applying for

innholder's license, 456

may grant licenses to keepers of intelligence

offices, dealers in second-hand articles,

pawnbrokers, &c., 45~, 458

may grant licenses for, and regulate use of,

steam engines, furnaces, &C., in cer-

tain places, 458, 459

may examine steam engines and boilers, and
suspend or prohibit use thereof, . 459, 460

may remove steam engines, &c., as nuisances in

certain cases, 460

to require unlicensed dogs to be destroyed, . . 462

when to order payment from town treasury for

damages done by dogs to sheep, . . . 462

may grant licenses for billiard tables, &c., and
for theatrical exhibitions, &c.j .... 463

when to certify approbation on indentures of ap-

prentices, • . . 550

duty of, to inquire into treatment of appren-

tices bound by them, 550

duties and liabilities of, as to jurors, .... 680-682

may offer reward, not exceeding five hundred
dollars, for arrest of certain offenders, 831

reward, how to be paid, where there is more
than one claimant, 831

SELF-GOVERWMENT.
exclusive right of", unless expressly delegated to

United States, 14

SENATE.
the first branch of the legislature, 19

to be final judcre of elections, &c., of its own
mcml)ers, 20

vacancies in, how filled, 20

may adjourn, not exceeding two days, 20

shall choose its own president, 20

shall appoint its own officers, and make its own
rules of proceeding, 20

to try all impeachments made by house of repre-

sentatives, 20, 21

limitation of sentence by, 20, 21

sixteen members of, a quo^um, 21, 39

may punisli for contempt, &c., 22

eases where rights and privileges of, are con-

cerned, how tried, _. . 22

when may require opinion ofjustices of supreme
judicial court, 27

compensation and mileage of members of, when
and how paid, 48

deduction to be made for absences, 48

officers of, compensation of, 48

doorkeepers, &c., how appointed, ..... 133,134

compen.'Jnl ion of doorkeepers, &c., . 48

books, &c., except, &c., not to be ordered for

members of, at charge of state, . .
.'

i, ' 48

not to sit for transaction of ordinary business

on certain holidays, 49

Clerk of, salary of, 48

SENATE— continued.

to make index and duplicate journal, .... 48
to certify attendance, on written statement

of members, 48

to have custody of journal, files, &c., of, . , 49
copies certified by, to be evidence, 49

President of, compensation, 48
to approve accounts for expenditure, under

order of senate, 140

SENATORS.
number of, when and by whom elected,

18, 19, .35, .39, 62
districts for the choice of, 19, 35, 39, 62-64

votes for, return of, 19, 59, 60

by whom to be examined, &c., 20

how to be summoned to take their seats, ... 20
qualifications of, 20, 36, 39

to be specially sworn for the trial of impeach-
ments, 20

oath of, . 29, 33

certain officers not to be, 30, 33

number and apportionment of, 39

as members of committees, may administer

oaths to witnesses, 49

not eligible to office created during tlieir term of

service, except by vote of jicople, . . 49

together with board of education, to select can-

didates for state scholarships in tlieir

districts, 214

exempted from serving as jurors, 679

SENTENCE.
what to be, where no punishment is awarded by

statute, 844

may be for costs also, in cases of assault, &c.,

in addition to imprisonment, .... 844

persons convicted of violations of laws relating-

to sale of intoxicating liquors, to be

sentenced to pay costs, . 844

if offence is punishable by imprisonment in jail,

how sentence may be modified, . S44, 845

if punishable by fine or imprisonment, condi-

tional sentence may be awarded, . . . 845

to pay fine, &c., in limited time, or in de-

fault thereof, to be imprisoned, . . . 845

.if punishable by fine and imprisonment, court

may award fine without imprison-

ment, or imprisonment without fine,

except in cases respecting sale, &c., of

intoxicating liquors, 845

4f person is committed for fine and costs, not
exceeding twenty dollars, magistrates

to inquire into ability of defendant to

pay, and to certify his inability, . . . 845

of female convicts not to be in state prison, 845, 846

of female convicts with nursing infants, .... 845

of boys under sixteen convicted of state prison

offence, &c., 845

ofjuvenile convicts, 846

in all cases not capital or punishable in state

prison, sureties of peace may be re-

quired, in addition to punishment
prescribed by law, . 845

recognizance in such cases to be filed of

record, 845

proceedings on forfeiture of, 828, 845

of solitary imprisonment and hard labor for not

over three years, on a person not be-

fore sentenced to like punishment, . . 846

to state prison to be not less than for one year, 846

form of sentence to state prison, 846

to be for confinement to hard labor and sol-

itary imprisonment, 846
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SENTENCE— continued.

the solitary to precede the hard labor, . . . 846

convict, how removed to state prison, . . . 846, 872

eflfect of sentence to state prison, 846

when to bcfrin to run, 846

to work Ibrleiture of office, 840

reversal of sentence on writ of error, to re-

store to office, &c., 840

to pay fine and costs, or imprisonment in jail,

&c., sheriff to execute, S40

proceedings in such case, 846

of convict already in prison under sentence, . . 846

proceedings in such case, 846, 847

of death, when and how to be executed, .... 847

when convict has become insane, 847

when convict is a female quick with child, . 847

who to be present at, and return of sheriff, 847

clerk of court to subjoin brief alsstract of

return to the record of conviction, . . 847

against corporations indicted, upon default,

&e., 847

commutation of, provisions concerning, . . 865, 856

SERGEANT-AT-AKMS.
how and when chosen or appointed, 133

salary and bond of, 133

to serve processes, &c., ordered by legislature

or either branch, 133

to have general charge of state house and ai>-

purtenances, 133

to keep chambers, &c., in state house in good
order, &c., 133

to preserve order among spectators of the

L gisluture 133

to prevent trespasses on the state house, . . . 133

to notify prosecuting officer of such trespasses, 133

to attend members and clerks when charged
with messages, 133

to appoint door-keepers and assistants, subject

to approval of presiding officers, . . . 133

to appoint watchmen of the state house, for

whose fidelity he shall be responsi-

ble, 133, 134

may appoint fireman, 134

to exercise strict superintendence over his sub-

ordinate officers, 13S

to receive no fee for opening rooms for view of

visitors, 134

to be commissioner on repairs, &c., of state

house, 134

SERPENTS.
penalties for selling, firing, &c., without license, 460

SERVANTS, (see Apprentices,) 549-551

SERVICE.
of writs and subpoenas on defendants, . . . 622-624

on defendants who are absent, or whose resi-

dence is unkno^vn, 623, 64;>-647

on absent and unknown persons interested in

petitions for partition of lands, . . . 699

defective or insufficient, court may order further

notice, 646,047,699

of trustee process, 721

SET-OFF.
of mutuiil demands between plaintiff and de-

fendant in certain actions, 669

not to be made except in actions founded on de-

mands which could themselves be set

off, 670

no demand to be, unless founded on judgment,
or contract express or implied, . . . 669

nor unless it is for price of property sold,

money paid, had, or received, or ser-

vices done, nor unless it is liquidat-

92

SET-OFF— continued.

ed, or can be ascertained by calcula-

tion, 009, 670

nor unless it existed at time of commence-
ment of suit, and then belonged to de-

fendant in his own riglit, 670

of demands assigned to defendant with notice

to plidntiff Ijefore suit brought, . . . 070

of notes, drafts, and demands assigned within

six months previous to insolvency

proceedings to a person indebted to

an insolvent debtor, not to be set off

in action by assignee, 537

of demands founded on bonds or contracts hav-

ing penalties, not to be for more than

is equitably due, 670

where there are several plaiutills or defendants,

demand must be due from all jointly,

except in case of dormant partners, . 670

how and when may be made in case of dormant
partners, 670

how allowed in actions against trustees, execu-

tors, and administrators 670

allowed in action by and against executors and
administrators, as if action were
against deceased, except, &e., . . 626, 670

not allowed in such actions unless demands are

in same right, 670

judgment in such cases, how entered, 670

of demands against a person for whose use an
action is brought by a trustee, .... 070

declaration to be filed with answer of defend-

ant when he relies upon a set-off, . . 670

subsequent allegations and pleadings in such

case to be same as if action was
brought thereon, 670, 671

plaintiff entitled to all legal defences, 671

not to discontinue after answer in set-off is

filed, without consent of plaintiff, . . 071

statutes of limitation, how applicable to, . 671, 779

provision for costs, 671, 781

judgment to be rendered for balances found due
to either party, 671

not to be rendered against phuntiff if he
had assigned his demand before action

brought, nor for balance due to any
other person, ... 671

defendant who files, how far regarded like a
plaintifl" in other actions, as to writs

of review, "48

In action before justices of the peace
and police courts, 071

defendant to file set-off at the time when action

is entered, 671

other proceedings as in other courts, 671

justice or court not to enter judgment for an
amoimt exceeding the limit of their

jurisdiction in other cases, 671

Ofjudgments, when a cross action is brought
by a defendant, or one of several de-

fendants, against a plaintiff out of
state, 645

when plidntiff in review reduces the origi-

nal judgnaent, 748

Of executions between same parties may be
made, 687

in what cases not allowed, 687

when not to extend to attorney's fees and
disbursements, 087

proceedings therefor, 687

Of improvements, against rents and profits

recovered in writs of entry, 094
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SET-OFF— continued.

In case of persons summoned as trus-

tees, 723, 724

SETTLEMENT.
how iicquired so as to oblige town to sup-

port person when poor, 390, 391

provisions for persons who have begun to

acquire under former laws, 391

to continue till lost or defeated by acquiring

new one, 391

former, defeated by acquiring new one, . . 391

SETTLEMENT OF TITLE.
proceedings by persons in possession of

real estate to compel parties claiming

adversely to bring action, 696

SE^WEBS AND DBATNS.
provisions concerning, (see Z>rams,) .... 253-255

SEXTONS, &c.
to make return to town clerk of certain facts

concerning deaths, 1C9

compensation for such return, 109

SHAKERS.
how exempted from enrolment in militia, ... 93

SHARES.
in corporations, how attached and taken on ex-

ecution, 627, 6S9, 690

SHEEP.
where taxable, 76

less than six months old, exempted from tax-

ation, 75

to be impounded if found at large contrary to

law, &c., 185, 186

six, exempted from attachment and execu-

tion, 024, 688

SHELL PISH.
other than oysters, penalty for taking unlaw-

fully, Ac, 432

permits to take may be granted by selectmen, &c., 432

may be taken by inhabitant of the town for

family use without such permits, . . 432

vessels, boats, &c., havmg on board, may be

seized, 433

to be discharged, if owner, &c., pays pen-

alty before prosecution, 433

prohibitions concerning, not to extend to In-

dians, 433

regulations concerning, in Barnstable, Chatham,
Marshpee, and Nantucket, 433

SHERIFFS.
when and how elected, 38, 70, 71

term of office, 70

not to hold certain other offices, 30, 33, 149

return of votes for, 59, 00

to be sworn, 150

in case of failure to elect, governor to order

new election, 71

vacancy in office of, how filled, 72, 150

may appoint deputies, who shall be sworn, . . 150

bond to be given by, to treasurer of the com-

monwealth, 150

with condition faithfully to perform his du-

tie8,andbe responsible for his deputies, 150

sufficiency of, to be examined annually by
superior court, 150

if insufficient, now to be given, 150

how surety on, may bo discharged, 150

penalty for neglecting to give, 150

proceedings in case of such nogiect, .... 150

proceedings when condition of, is broken, . 150

copies of, to be furnished by treasurer, to any

person applying, &c., 151

such copy to be received as evidence, .... 151

SHERIFFS— continued.

if execution of is disputed, original to be

produced, 151

default of deputy after death, &c., of sheriff,

to be adjudged breach of condition, . 151

salaries of, in tlie several counties, 152

actions for malfeasance of slieriff, &c., may be

sued against executors, &c., 151

when appointed to fill vacancy, to notify im-

mediately coroners of the county, 150

not to be arrested in civil action, 151

executions to run against property of, only, . . 151

if returned unsatisfied, &c., may be re-

moved by governor, 151

if removed, alias execution to run against body, 151

may be removed by supreme judicial court, . . 553

to transmit returns of votes delivered to them
within seven days, 59, 69

to transmit precepts for election of members
of congress, 08

to transmit warrant of treasurer for state tax

to assessors, 77

to collect taxes in certain cases, 79, 81, S3

duties of, when tax lists, &c., are committed to, 86

fees in such case, 80

may make requisition for militia in case of

riot, &c. 110

to serve all writs and processes within their

counties lawfully issued to them, . 145,151,018

may serve writs, &c., where their towns, &c.,

are parties, 151

may summon juries for assessing damages
caused by locating railroad, &c., when
not members of corporation interest-

ed, 151

may serve notices, &c., by attested copies, . . . ijl

returns of service to be prima facie evidence, . . 151

may require aid in execution of official duty in

criminal and certain other cases, . . . 151

penalty for refusing to aid, when required, . . . 813

not to act as counsel, &c., under penalty, . 151, 010

not to advise suit, &c., with intent to be em-

ployed to collect, under penalty, . 151, 018

may serve process in their hands at time of re-

moval i'rom office, 151

to attend all courts in their counties, 152

to attend meetings of county commissioners

when ordered, 152

to account annually with county treasurer, un-

der oath, for all fees, &c., received,

and pay over tlie same, 152

to make annual return of moneys received,

under oath, to secretary, 152

return to specify fees in civil and criminal pro-

cesses, and statement of attendance

on courts, &c., 152

penalty for neglect to make return, 152

to transmit returns of census to secretary, un-

der penalty, 108

exempt from liability to watch, 174

to abate nuisances, &c., under direction of board

of health 190, 191

to preside at trials by jury in highway cases, if

no other person is appointed, .... 236

duties in such case, 236

to inquire into -violation of Lord's day, 434

duties of, respecting violation of law in selling

liquors, &c., 444-447

penalty on, for neglect to serve process in liquor

cases, 448

protected from liability for service of such pro-

cess. &c., 4-18
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SHERIFFS— continued.

how to give notice of special term of supreme

court for trial of capital cases, .... 555

to adjourn court, and give notice thereof in ab-

sence of judge, 568

penalty on, for not paying money collected on
execution on demand, 691

to perform duties of criers without comjiensa-

tion, 618

exempt from serving as jurors, 67i)

when liable if they take a bail bond with one
surety only, 642

when to deliver up body of person executed to

college professors of sui-gery, .... 791

when to friends for interment, 791

when to any surgeon, 791

to seize forged and counterfeit bills, notes,

tools, &c., 811

to have care, rule, &c., of jails, except in Suffolk, 860

compensation therefor, 860

to oversee infliction of sentence of solitary im-

prisonment in jail, 862

not to charge rent to jailers, &c., for houses pro-

vided for them by the county, .... 800

when may petition superior court to fix the sal-

aries of certain oflfieers, 860

shall keep and deliver to successor all warrants,

&c., 800, 861

penalty for neglect, 861

shall surrender to successor all prisoners, &c., 801

shall deliver bodies of deceased prisoners to

friends, 861

shall not furnish liquors to prisoners, unless

prescribed, 863

penalty therefor, 863

shall remove officers appointed by them in jails,

» &c., who use mtoxicating liquors as a

beverage, 863, 864

may remove prisoners in case of pestilence or

fire, 864

duty of, in regard to making returns of jails

and houses of correction, 868

form of such returns, 868

duty of, in execution of sentences of death, . . 847

to request the attendance of certain per-

sons, • 847

to permit others to be preseiiJ, 847

to make return of doings to secretary's office, 847

to file copy of warrant and return in clerk's

office, 847

fees nf, for official duties, 785

for serving process to be indorsed on the

writ, 788

when not entitled to witness fees in criminal

cases, 780

not to liave interest in certificates for witness

fees, 788

to make complaint for injury to property, &c.,

of Humane Society, 806

duty of, in suppressing riotous and unlawful

assemblies, 815

may remove jirisoners from one jail to another

in same county, at his discretion, . . 857

may furnish employment to prisoners, 858

. those confined in jails not required to labor, 858

to be reihibursed by county for damages caused

by insufficiency ofjail, 858

falsely assuming to be, how punished, 814

suffering escape of person under sentence for

fines, costs, &c., to be liable to pay
the same, 852

alone to receive fines, forfeitures, and costs, . . 852

SBIEUIFFS— continued.

payment to deputy or jailer to be same as

payment to sheriff", 852

to pay them over to county treasurer in thirty

days, 852

remedy against, for neglect, 852

to render semiannual account to county treas-

urer, . 852

penalty for neglect, 852

penalty on, for arresting fugitives from labor, . 741

actions against, for default of deputies, to be

brought within four years, 777

Deputies of, to be appointed by, and sworn, . 150

to collect tuxes in certain cases, . . . 79, 81, 83

duties and fees, when tax lists are commit-
ted to, 88

to serve process directed to them by county

commissioners, 145

to serve all jjrocesses legally issued to

them, 151, CIS

may serve processes though their town, &c.,

is a party, &c., 151

may serve processes, &c., in their hands

when vacancy occurs in office of

sheriff", ' 151, 152

duties of, respecting violation of law in sell-

ing liquors, &c., 444, 447

protected from liability for service of pro-

cess in liquor cases, 448

penalty on, for neglect to serve sucli pro-

cess, 448

for arresting fugitives from labor, .... 741

penalty for refusing to assist, when re-

quired, 813

penalty for lalsely assuming to be, 814

exempt from serWiig as jurors, . 679

SHIPS AND VESSELS.
where, and to whom taxable, 74, 75, 77

pilotage of, 287-289

penalty for boarding, in certain harbors, with-

out leave, except by pilot, &c., .... 200

for not leaving, when ordered, in such case, 2!!0

for enticing away crew of, 2'.)0

how recovered in such cases, 290

what to be • deemed limits of certain harbors in

such cases, 290

record not necessary to validity of mortgage of, 767

lien on, 768, 769

(See Liens.)

wilfully casting away, &c., to injure owner or

insurer, how punished, 804, 80f

fitting out with intent to destroy, &c., to injure

owner, &c., 805

owner, &c., making fiilse invoices, 805

master, etc., maldng false protest, 805

SHIP OWISTERS.
how far liable for embezzlement, &c., by master

and mariners, .• • 289

how to be sued by several freighters, &c., when
ship and jiroperty are not sufficient to

pay each in full, 2S9

when charterers to be deemed, 289

liability of, not to affect remedy against master

or mariners, in case of embezzlement,

&c., 2.S9

SHIP TIMBER, (see Ltimher,) 271

SHOES, {.tee Boots, ijc.,) 270

SHOP BILLS.
punishment for engraving, &c., or circulating,

in siniilitiule of bank bills, 811

SHORE LINE BET"WBEN HEADLANDS,
how described Cci
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SIDEWALKS.
may be constructed by persons owning or occu-

pying lixud adjoining higliway, in

towns, 249, 250

width of, liow indicated, 249, 250

penalty for riding or driving upon, how recov-

ered, &c., 250

liability ofpersons for obstructing highways not

diminished, &c., 250

authority of surveyor of highways, &c., not

limited by these provisions, 250

provisions not to apply to cities, 250

In cities and towns adopting provisions of

law therefor, may be establislied and

graded by mayor and aldermen and

selectmen, 250

one half the expense of, may be assessed on

abutters, 250

assessments for such part of expense to be a

lien on real estate, 250

not to be dug up or obstructed without consent

of mayor and aldermen or selectmen, 250

city councils may provide by ordinance for re-

moval of snow and ice from, 250

and affix penalties for violation of such ordi-

nances, 250

SIGN-BOARDS.
when to be erected at railroad crossings, . . . 360

SISTERS.
when to inherit property of brothers or sisters, 4~4

SLANDER.
evidence of truth of matter may be given in evi-

dence as justification, in civil actions

for, 002

jnstification in actions for, not proof of malice, 0(12

form of declaration for, OCiO

actions for damages for, to be brought in two
years, "77"

SLEIGHS, &c.
not to be used in roads without bells, 423

SLUNG SHOT.
penalty for being armed with, &c., 810

for manufacturing, 810

SMALL POX.
provisions relating to persons sick with, .... 193

SNOW AND ICE.

city councils may provide by ordinance for re-

moval of, from sidewalks, and aflSx

penalties, 250

SOCIAL LIBRARIES. (See Libraries.)

provisions concerning, 208, 209

SOLDIER.
not to be quartered in any house, in time of

peace, without the owner's consent, . 10

how so quartered in time of war,- 10

in actual service, may make nuncupative will, . 477

SODOMY.
how punished, 81^

SOLE CORPORATION.
disseisin of, provisions respecting, 77*5

SOLE LEATHER, (sw Leather,) 269

SOLITARY IMPRISONMENT.
sentence of, in houses of correction, how to be

served out, 862

refractory convict may be punished by, .... 862

sentences to, in state prison, how served out, . 874

SPEAKER.
of house of representiitivos, how chosen, . ... 22

SPECIAL ADMINISTRATOR, . . . 70,72,145

provisions respecting nppoiutmcnt of, 484

SPECIAL COMMISSIONERS, {see County

Commissioners,) 70, 72, 145

SPECIAL PLEADING.
abohshcd, €56

(See Pleading.)

SPECIE.
banks to keep an amount of, equal to fifteen per

cent, of circulatiou and deposits, . . . 302

deposited by Boston banks in clearing house to

be deemed specie, 303

certain balances, &c., to be deemed, 303

SPECIFIC PERFORMANCE.
of written contracts, suits for, may be brought

in supreme court in equity, 559

for the conves'ance of land, may be enforced

by superior court or probate courts,

when party thereto dies, or is put

under guardianship, 575

conveyance, how ordered by probate court,

and made in such case, 575

SPECIFICATION OF PARTICULARS,
may be required by court of either party to

actions, 660

SPENDTHRIFT.
word, how construed, 51

guardian of, how appointed, 544

powers and duties of, 544

contracts by, when void, 544

living out of state, real estate of, how sold by
guardian, 513, 514

common, how punished, 820, 821

SPIRITUOUS LIQUORS.
provisions respecting manufacture and sale

of, 438-453

(See Liquors.)
SPRINGFIELD.

land in, ceded to United States, 44

SPRINGS.
poisoning, how punished, 794

wili'ul or malicious corrupting, &c., 823

SQUIBS.
penalties for selling, tiring, &c., without license, 4C0

STABLES.
penalty lor erecting or using, for more tlian four

horses, except when directed by se-

lectmen, &c., 458

use, &c., of, may be restrained by injunction by
supreme judicial court, 458

livery, in maritime towns, not to be used except

when selectmen direct, under penalty, 458

keepers of, not to give credit to students,

under penalties, 457

STAGE COACHES.
{See Drirer.t, Public Conveyances, Vehicles.)

STANDARD WEIGHTS.
measures, and balances, 284

{See Weights and Measures.)

STATE.
applied to different parts of the United States,

liow construed, 51

STATE ALMSHOUSES. {See Almshouses.)

provisions resiiectiug, 400-403

STATE HOUSE.
and appurtenances, who to have care of, . . 133, 134

joint standing committee on, to report upon re-

pairs, &c., 54

penalty for defacing, &c., 55

commissioners on repairs, &c., of, who to be, . 134

powers and duties of commissioners of, .... 134

fireman of, how and by whom appointed, . . . 134

duties and salary of, 134

STATE INDUSTRIAL SCHOOL FOR
GIRLS. (See Jmliiftrial School.)

provisions respecting, 413-417
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STATE lilBRAKY, (see Library,) 64

STATE LUNATIC HOSPITAL, (see Luna-

tic Hospitals,) 406-411

STATE MAP.
provisions for correctiug, 144

STATE PRISON.
General PRO^^sIO^'s.

to be the general penitentiary and prison, . . . 869

prisoners sentenced thereto by United States

courts, except under fugitive slave

law, may be confined, 809, 870

jurisdiction of oflences therein, to be in Suffolk

and Middlesex courts, 870

process to be served therein, to be directed to

warden, 870

and to be served and returned by him, . . . 870

governor and council may cause additional cells

•» or buildings to be made, 870

and additional accommodations Tor officer, . 870

shall visit the prison annually, 870

shall inquire into alleged abuses, 870

may alter general discipline, 870

shall draw warrants for money appropriated

for, 870

officers and assistants in, exempted from mil-

itary duty, 93

Officers and Salaries.

Officers, of whom to consist, 870

Inspectors, how appointed, tenure and term of

office, 870

"Warden, chaplain, physician and sur-

geon, how appointed and tenure of

office, 870

Deputy warden, and other officers, except

assistant watchmen, 870

Assistant watchmen, how appointed, &c., 870, 871

warden to report his appointments to inspector, 871

no officer of prison to have any other business, . 871

Salaries of the various officers, 871

Inspectors.

appointment, tenure, term of office, and sala-

ry, 870, 871

duty and authority of, 871

to establish rules and regulations, 871

subject to approval of governor and council, 871

when approved, copy to be delivered warden, 871

to visit the prison monthly, or oftener, 871

single inspector to make weekly visit, . . . 871

to examine prison books and documents, .... 871

must approve warden's bill of purchases, before

payment, 871

to report to governor violations of law and omis-

sions of duty by officers, 871

to remove forthwith unfaithful, &c., officers, and
those using intoxicating liquors as a

beverage, 871

to make annual detailed report to governor, . . 871

subject matters of the report, 871,872

Chaplain.

appointment, &c., salary and duty of, . 870, 871, 872

Physician and Surgeon.

appointment, &c., of, 870, 871

general duty, 872

all orders for hospital supplies to be in writing, 872

care and treatment of the sick anji insane, . . . 872

"Warden and Deputy "Warden.

"Warden, appointment, tenure, and salary, 870, 871

92* 138

STATE VRTSO^ — continued.

to give bond with sureties, to be filed in

treasurer's office, 872

shall execute warrant for removal of con-

victs from jail to prison, 872

proceedings on such warrant, 872

sheriffs and others to aid in executing the

warrant, 872

shall reside constantly within the prison

precincts, 872

shall report his appointments to inspectors, 871

to have no other business, 871

to propose in writing alterations in regtda-

tions, 873

to have cliarge, custody, and government of

convicts, 873

of the prison and property, and to be

treasurer thereof, 873

regular accounts thereof to be kept, . . . 873

accounts to be made in detail, to September

30, each year, 873

to be filed in treasurer's office fbr inspec-

tion of the legislature, 873

duty of, in regard to all bills for supplies,

&c., 871,874

duty and power as regards discipline and
care of convicts, 874, 875

may cause Sabbath school to be kept, . . . 875

and evening schools for one hour, except

on Sundays, 875

to regulate visits and communications be-

tween convicts and their friends, . . . 875

may make rules as to introduction of news-

papers and visitors, 875

visitors must have permit, 875

to keep register of visitors, 875

may refuse admission to person having per-

mit, 875

to report such refusal to inspectors, .... 875

to keep record of conduct of convicts, . . . 875

duty as to regulations for the rations, cloth-

ing, &c., of convicts, 876, 877

as to discharged convicts and their agent, 877

vacancy in office of, how filled 873

warden pro tempore, where and how ap-

pointed, 873

Deputy warden, appointment, &c., and sal-

ary, 870,871

duty of, in absence or disability of warden, . 873

to act, and be liable, as warden, 873

if governor and council are not in ses-

sion, inspectors may require him to

give bond, . 873

to have salary of warden from time of

giving bond, 873

if does not give bond, inspectors may re-

move him, and appoint warden pro

tempore, 873

bond, and duties and Liabilities of war-

den pro tempore, 873

Contracts.

to be made by warden in writing and approved

by the inspectors, 873

warden may sue or be sued thereon, 873

suit not to abate, by office of warden becoming
vacant, 873

proceedings in such case, 873

controversies in regard to, warden may submit

to arbitration, 873, 874

inspectors to approve the arbitrators, . . . 874

principal articles to be purchased by the year, . 874



1098 INDEX.

STATE 'PB.ISON— continued.

propoKulB therefor, and proceeding's thereon, . . 874

no officer to be concemod in contracts, &c.,

about the prison, 874

bills to be taken of all purchases and supplies,

&c., 874

examination as to their correctness, .... 874

DisciPLixE, &c., OF Convicts.

treatment to be kind, 874

order and obedience to be enforced and escapes

prevented, 874

warden may require aid oi all officers there-

for, except, &c., 874

convicts sentenced to hard labor to be employed, 874

not to be employed in printing- or engraving, 874

the refractory may be confined to solitary labor,

by warden, if one or more inspectors

consent, 874

Bentence by court of solitary imprisonment, how
executed, 874

Sabbath school may be maintained, 875

suitable instruction in reading and writing, . . . 875

Convicts to be kept separate, and have no in-

tercourse with each other, 875

interviews of with friends, 875

communication between, and friends, .... 875

regulations as to newspapers and visitors, . . • 875

visitors not admitted without a permit from an
inspector or the warden, 875

names and residences of visitors to be registered, 875

register to be kept by wai-den and open to in-

spectors, 875

admission may be refused to persons having a

permit, 875

warden to report such refusal to inspectors, 875

Record of Conduct.

to be kept by.warden and submitted to governor
and council, 875

what deductions to be made from term of

sentence, for good behavior, by the

record, 875

Escapes, &c.
escapes, or attempts by violence to escape, how

punished, 876

assaults on warden, inspector, or other officer, . 870

punishment, when done by one under life sen-

tence, 870

punishment of officer suflTering an escape, . . . 870

leaving convict at large, or other unlawful in-

dulgence, 870

aiding convict to escape, how punished 870

forcibly or fraudulently rescuing or attempting

to rescue, 870

unlawful conveyance of articles into the prison

for any convict, how punished, .... 870

receiving articles from convict to carry out

of prison, 876

Rations, Clothing, &c., of Convicts.

warden and inspectors to make regulations, . . 870

subject to approval of governor and council, 870

all rations, clothing, &c., to be of good quality, 870

may be changed from time to time, 877

no intoxicating liquors to be furnished the con-

victs, 876

subsistence, &c., in hospital to be directed by
_

physician, 876

articles of comfort and indulgence, how
ordered, and for what time, 876

prison to be sufficiently ventilated, 877

prisoners to have baths weekly, unless, &c., . . 877

STATE FUISON— continued.

Insane Convicts.

provisions concerning, 878

who to be commisioners to examine, 878

warden to notify of apparent insanity of convict, 878

commissioners to investigate the case, 878

proceedings if majority find that the convict

has become insane, 878

convict to be removed to lunatic hospital, . . . 878

on restoration to health to be returned to prison, 878

confinement in hospital to be computed as part

of term of imprisonment, 878

Discharged Convicts.

convicts when discharged to be decently clothed, 877

warden may pay, not over five dollars, to each

deserving, 877

or to the agent, who shall account therefor, 877

. Agent for, appointment, term of office, duties,

and salary of, 877

office to be in Charlestown or Boston, . . . 877

to keep account of expenditures, 877

expenditures not to exceed five hundred dol-

lars in any one year, 877

to make annual return to the governor and
council, 877

STATE BEFOKM SCHOOL FOR BOYS,
(see neform School,) 418, 423

STATE- SCHOLARSHIPS, (see Scholar-

ships,) 213, 214

STATE TAX, (see Taxes,) 77

STATUTE OF FRAUDS, (see Frauds,) . . 527

STATUTE OF LIMITATIONS.
provisions of, 775-779, 839

(
See Limitations.)

STATUTES.
enacting style of, -31

a general statute may be referred to in pleading

by chapter, or other general designa-

tion, 654

and laws of this and other states and foreign

countries, how proved, 078, 679

(See Laws.)

STAY OP PROCEEDINGS.
iu insolvency, how may be made, 000

STAVES.
provisions concerning, 267

(See Hoops and Staves.)

STEALING-.
in a building, ship, or vessel, how punished, . . 797

in a building on fire, 797

of property removed because of alarm of fire, . 797

(^ee Larceny,)

STEAMBOATS.
proprietors to publish list of unclaimed efiects

of passengers, 426

to give notice to selectmen, &c., of town or city

where articles are, 420, 427

penalty on, for neglect to advertise, &c., .... 427

(
See Passengers.)

STEAM BOILERS.
may be examined by mayor and aldermen, &c.,

and use of, suspended or prohibited, 459, 400

may be removed as nuisances by mayor and al-

dermen, &c., 460

not to be made or used without safety plugs, . . 400

penalty for making, without safety plug, .... 460

for removing safety plug, &e., 460

STEAM ENGINES, FURNACES, &c.
erection and use of, may be Uceused and regu-

lated, in certain cases, by selectmen,

&c., 458,459
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STEAM 'E'NGIN'ES, &c.— continued.

owner agjjrieved may have jury as in case of

hiyliway, • 459

use of, may bo restrained in mean time, by supe-

rior court or justice thereof, 459

verdict ofjury, and costs in such cases, .... 459

erected and used contrary to law, &c., to be

deemed common nuisances, . . . 459, 460

may be examined by mayor and aldermen, &c.,

and use of, suspended or proliiliited, 459, 400

may be removed by mayor and aldermen, &c.,

as nuisances, 400

STEELYARDS.
vibrating, may be used in weighing, if sealed &c.,

annually, 285

STOCKS.
fraudulent over issues of, how punished, . . 801, 802

false entries as to transfer of, in books of corpo-

ration, how punislied, 802

omitting to make true entry of transfer, .... 802

in trial of such case, the books to be evidence, . 802

public, and in moneyed corporations, &c., taxa-

able to owner, 74

Btock for carrying on trade or business, when
exempt from attachment and execu-

tion, 624,688

STOVE.
one iron, used for warming dwelling-house, ex-

empt from attachment and execution, 688

STBAITSMOUTH ISLAND.
ceded to United States, 45

STBAY BEASTS.
when taken up, notice of, to be entered withtown

clerk, 425

notice of, to be entered by clerk in book kept

for that purpose, 425

how to describe them, 425

how to be cried, and what notification to be

posted, 425

of ten dollars value, how to be appraised, . . . 425

appraisers of, by whom appointed and sworn, . 425

owner of, to have restitution if he appears with-

in three months, 426

to pay charges before restitution, 420

charges for keeping, &c., how determined, . . . 425

finder of, may sell at public auction, if owner
does not appear within three months, 426

how to give notice of sale, 426

penalty on, for not giving notice, 420

to deposit net amount of sale in town treasury, 426

if not sold, owner may have restitution with-

in one year, on paying charges, . , . 426

if sold, to have proceeds if he appears with-

in one year, 426

if owner does not appear, proceeds to be di-

vided between town and finder, ... 426

penalty for taking away, without paying

charges, 426

to whose use, and how recovered, 426

if taken up within ten miles of Agricultural

Hall in Brighton, finder, how to pro-

ceed, 425

STHEETS. (5ee Highways.)
repairs of, &c., 245-248

STUBBORN CHILDREN.
how punished, '

. . 820, 821

SUBORNATION OP PERJURY, (see Per-

jury.) 812

SUBPCENA.
On bills in equity, how signed and is-

sued, 559, 622

how served, 624

SUBPCENA— continued.

To witnesses, may be issued by a clerk of a

court of record or any justice of the

peace, 672

how and by whom served, 672

may be issued by polfce courts, to run into

any county for witnesses in criminal

cases, 571

(See Summons.)

SUFFOLK COUNTY.
jurisdiction of, in common with Middlesex, on

part of Charles Kiver, ..'.... 144, 145

county property in, to belong to Boston, . . . 144

court house, jiiil, &c., in, to be provided by Bos-

ton, 144

county charges in, to be paid by Boston, .... 144

in Boston, aldermen to act as county commis-
sioners for, 148

to have powers of commissioners in laying

out ways, &c., 242

treasurer of city of Boston to be county treasur-

er of, 149

Board of accounts in, of whom to consist, . . 149

quorum of, 149

to meet quarterly, and examine and allow

criminal costs, expenses of jail, &c., 149, 150

compensation of, 150

SUMMONS.
to witnesses in criminal cases, may be issued by

police courts, to run into any county, . 571

in criminal cases, may be granted by justices

of the peace, on request of attorney-

general or party accused, 610

On defendant in civil aAions, 622, 62.3

separate to be served' where property is at-

tached, 621

to be served by copy in othe» cases, 623

to be served personally, or left at last and usual

place of abode of defendant, 623

how served on absent defendants, 623

in real actions, 623

how served on counties, cities, towns, parishes,

and other corporations, 623

in equity cases, 624

SUNDAY.
provisions concerning the observance of, . . 434, 435

{See Lord's Day)

SUNKEN ROCKS.
buoy on, ceded to United States, 44

SUPERIOR COURT.
to have one chief, and nine associate justices, . . 562

appointment of justices and tenure of oflBce,

24, 27, 565

if chief is absent, senior justice to perform his

duties, 565

held by one justice, to have powers given to the

court, 562

justices of, to be conservators of the peace,

throughout the commonwealth, 505, 827,831

to make arrangements among themselves

for holding terms, ...:.... 567, 568

may award judgments, frame writs, and have

necessary powers, 505, 566

make rules, 506

actions not to be commenced in, where ad dam-
num is less than twenty dollars, . . . 563

parties may agree that judgments of, shall be

final, 563

action in, may, in certain cases, be removed to

supreme court, upon affidavit or con-

sent of parties, 565, 566

judge of, not to charge juries in matters of fact, . 566
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SUPERIOR COTJRT— continued.

may set aside verdicts and order new trials, 566

may, after verdict, report case to supreme

court, 566

decision of single judge on pleas in abatement,

and motions to dismiss for defect In

form, to be final, . . . s 566

to enter orders and rescripts of supreme court,

and judgment according thereto, . . . 563

may enter judgment as of any day of a former

term, 567

may be adjourned, 618

how adjourned in absence of judge, and notice

given, 568

may establish seal, 568

may appoint necessary oflScers, 568

expenses incident to, how audited and paid, . . 667

cases in, of habeas corpus and personal liberty,

of nuisance, and violations of liquor

law, to have precedence, 565

records of other courts transferred to, how kept

and certified, 565

Salaries of judges, 565

Appeals and Exceptions.

appeals from, to supreme court, in matters of

law apparent on recor^, 563

exceptions, how taken, allowed, and certified,

and restored to files, 566

trial not to be delayed by allowance of, . . 567

if frivolous, judgment may be entered, . . . 567

if disallowed or altered, may be proved, . . 567

questions on appeals, exceptions, &c., entered

in supreme court, not to transfer case, . 567

nor to discharge security in the action, . . . 567

copies of papers in such cases to be trans-
'

mitted by jjlerk, 563, 567

expenses of such copies, how taxed 563

original papers may, in certain cases, be

transmitted, 563

(See Appeals, Exceptioiis.)

Terms.

times of holding in the several counties, .... 564

civil and criminal business to be transacted

at different terms in certain counties, 564

not more than four for criminal business

only, to be held by same judge in one

year, 565

suits in recognizances in criminal cases to

be brought in terms for criminal busi-

ness, 564

established to be held at one place, may be

adjourned to any other shire town in

same county, 568

two or more sessions of, may be held at

same time, and business divided, . . . 567

first day of, how designated, 567

Jurisdiction.

Criminal.

Original, of all crimes, offences, and misde-

meanors, 562

to be final, except in cases expressly pro-

vided for, 562

Appellate, of all offences tried before justices

of the peace and police courts, .... 662

Civil.

Original, of all civil actions except those of

which supreme court, police courts,

and justices of the peace have original

and concurrent, 562

SUPERIOR COTJ'R'V— continued.

Exclusive original, of complaints for flowing

land, 562

of information for intrusion on Indian lands, 71'J

Original and concurrent with, supreme
court of petitions for partition, writs

of entry to foreclose mortgages, civil

actions where damages or property

claimed exceed four thousand dollars

in Suffolk, or one thousand dollars in

other couiities, 562

suits for redemption of mortgages, .... 714

Original and concurrent witli police

courts andjusticesofthe peace, of civil

actions wherein damages demanded ex-

ceed twenty dollars, and do not exceed

one hundred dollars, or with the

police court of Boston, three hundred
dollars, 503

Appellate from justices ofthe peace and police

courts, 562,572,607,609

when appeal or complaint for non-entry

thereof is not duly entered, how it

may be entered afterwards on leave, . 563

seourity discharged by non-entry of appeal

in due season, not revived by entry on
leave 563

from courts of insolvency, 562

on allowance or disallowance of claims

offered for proof in that coui-t, .... 585

of discharge to debtor, 592

from commissioners of insolvency on insol-

vent estates of deceased persons, . . . 562

when claim does not exceed three thou-

sand dollars in Suffolk, or one thou-

sand dollars in any other county, . . 407

entry and trial of such appeals, 947

from board of health relative to offensive

trades and closing tombs, .... 194, 196

from magistrates on charges of fraud in

cases of poor debtors, 638, 639

Miscellaneous Powers.

court may appoint person to act as attorney-

general or district attorney in certain

cases, 130

to examine bonds of sheriffs and coroners an-

nually, 150, 152

may discharge surety on sheriffs bonds, .... 150

to certify to governor and council, &c., if sheriff,

neglects to give bond, 150

may remove register of deeds in Suffolk in cer-

tain cases, 153, 154

to approve by-laws of towns, 158, 230

of engineers of fire districts 181

of law library associations, 2C8

toreceiveverdictsof juries in highway cases, . . 237

may assess kindred of paupers for their support,

&c., in certain cases, 392, 393

Jurisdiction respecting ways in Suffolk, . . . 242

of cases for damages by ofllcers of United

States coast survey, 46

in bastardy cases, 404, 405

in cases of liquor seized . on search war-

rants, 447

respecting nuisances and waste,

189,190,453,710,711

steam engines, 459

of naturalization of aliens, 618

of cases from justices of the peace and po-

lice courts when title to real estate

is brought in question, &c., . . . 606,731
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STJPEHSEDEAS OF EXECUTION.
(See Execution, Renew, Evidence.)

SUPPORT.
of persons committed as rogues, common

drunkards, &c., 820

Of paupers. {See Paupers.)

SUPREME JUDICIAL COURT.
JUSTICES.

one chief, and five associate justices, 553

how appointed, and tenure of office, ... 17, 27, 605

not to liold certain other offices, 30, 33

if cliief is absent, senior justice to perform his

duties, 565

to be conservators of tlie peace tliroughout the

commonwealth, 565, 827, 831

four to constitute quorum for full court, or

court of law, 553

one at law term to have same powers as at jury

term, and four at jury terra to have
powers of full court, 555

opinions of, may be required by each branch of

legislature, and governor and council, 27

majority of, may remove from office clerks of the

courts, commissioners of insolvency,

sheriffs, registers of probate and insol-

vency, and district-attorneys, .... 553

not to charge juries on matters of feet, .... 566

to arrange among themselves for holding terms
of the court 567, 568

one to be designated to attend at all times in

Boston to hear equity cases, 561

Salaries of, 25, 558

to be paid without specific appropriation, . 139

Single judge may arraign prisoners indicted

for capital crimes, 653

may pass sentence if prisoner iileads guilty, 653

may assign counsel and prepare for trial, if

he does not plead guilty, . 553

after decision upon exceptions in capital

cases, may pass sentence or make ar-

rangements for new trial, 564

may reserve questions of law for, and report

cases to, full court, 554

may, after verdict, report case to fuU court, 566

powers of in equity cases, 559, 560

decision of, on pleas in abatement and mo-
tions to dismiss for defect of form,

linal, 566

GENERAL PROVISIONS.
to have general superintendence of courts of in-

ferior jurisdiction, 563

to issue certain writs to courts, corporations,

and individuals for furtherance ofjus-

tice and the execution of the laws; . . 553

to frame writs, award judgments, and have all

other necessary powers, 665, 566

may appoint persons to perform duties of attor-

ney-general or district-attorney in case

of absence, 130

may make rules for various purposes, 666

concerning changes in forms of writs, . . . 622

for settling truth of exceptions in certain

cases, 667

may approve or alter rules of courts of insol-

vency, 582

may set aside verdicts and order new trials, . . 566

may enter judgment as of any day of a former
term, 567

may allow amendments, pass interlocutory or-

ders out of court, &c., 660

may appoint all necessary officers, 568

SUPREME JUDICIAL COJJWT— continued.
officers attending, payment of, 558
accounts for expenses of, how audited and

paid, 567
may establish seal, 568

may be adjourned by order ofjudge, 613

how adjourned in absence of judge, and notice

thereof given, 563
exceptions, how taken, examined, allowed, and

entered, 506, 667

sitting in Barnstable county to have jurisdiction

in Dukes county, 550, 557
writs and processes of, may be entered at ad-

journed terms, 622

orders and decrees respecting cases in superior

court, how entered, 563

the words " the court " may mean full court,

or court held by single justice, accord-

ing to context and subject matter, 557, 5o8

JURISDICTION.
In Civil Matters.

Exclusive, of suits for divorce and nullity of
marriage, 533, 653

of suits on probate bonds, 506

informations of intrusion in certain cases, . 717

Concurrent with superior court, of petitions

for partition, writs of entry to fore-

close mortgages, and certain other

civil actions, 553

suits for redemption of mortgages, . , , . 714

Of cases removed from superior court by affi-

davit or consent of parties, . . . 553, 562

how such cases are to be entered, 562

Appellate, of cases from superior court in

matters of law apparent on record in

all cases, . . . .
, 653, 566

from commissioners on insolvent estates of

deceased persons, 408

Of cases in equity, {see Equity,) , 558

Of cases from probate courts, ...... 575

In Criminal Cases.

of trial for all capital crimes, by full court, four

justices, 553, 554

at law terms or special terms to be held

therefor, 565

in Dukes county to be had in Barnstable

county, 555

exceptions may be taken in such cases, . . 554

if frivolous, may be forthwith overruled,

and judgment entered, 554

if prisoner pleads guilty, single judge may sen-

tence, 563

if he does not plead guilty, may assign counsel

and prepare for trial, 563

after decision upon exceptions, single judge may
pass sentence or take measures for

new trial, 554

Appellate of cases from superior court on
matters of law apparent upon the

record, 553, 563

questions on appeals and exceptions in, from
superior court, how taken, examined,
allowed, and entered, .... 503, 566, 567

to be entered on separate docket, 557

to be in order for argument each month
when court is in session, on some day
designated, 557

TERMS,
first day of term, how designated, 567,617
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SUPBEME JUDICIAL COTTRT}— continued.

Jury Terms.

times of lidding in the several counties, . . . 556

to be held by one justice, 556

at these terms tlie court to have and exer-

cise all the powers not expressly re-

served to full court, 556

law terms to be taken to be jury terms in

some counties and for certain pur-

poses, 556

In Barnstable to have jurisdiction in Dukes
county, 556, 55"

two or more sessions may be held at same
term, 567

writs and processes may be entered at ad-

journed term, 622

Laav Terms.

when to be held, in counties of Berkshire,

Franklin, Hampden, Hampshire, and

Worcester, 556

these terms to be taken to be jury terms for

pertain purposes, 556

Covirt for the commonwealth, for all other

counties, at Boston, on tirst Wednes-
day in January, and to be adjourned

from time to time throughout the year, 555

by order of judge or agreement of parties,

questions of law from any county may
be entered at this term, ..;.... 567

question of law, how entered, heard, &c., at

such terms,' 557

expenses of, to be audited by court and paid

by commonwealth, 558

FULL COURT, OR COURT OF LAW.
four justices to constitute a quorum, 553

four justices at jury term to have power of, . . 555

writs and processes cognizable by, how sued out

and returnable, 556

to try all capital cases, questions of law on
exceptions, appeals from superior

courts, cases stated by parties, on
special verdicts, and other questions

of law, 553, 554

questions of law reserved by single judge, . . . 554

reported by superior court, 554

questions on exception, appeals, and in other

cases for determination of, how en-

tered, 556, 557, 567

case not transferred by such entry, but only the

question, 567

proper papers in such cases to be prepared by
clerks, 557

questions when to be in order for argument, . . 557

may hear questions ex parte in certain cases, . 557

or postpone hearings under Certain circum-

stances, 557

when questions are not duly entered, adverse

party may complain and have judg-

ment affirmed, 554, 555

when by mistake questions or complaint for

non-entry thereof are not duly en-

tered, court may, within one year, al-

low entry thereof, 555

in such cases, security discharged by omis-

sion, not revived 655

upon decision of questions of law, may alfirm

former judgment with interest, re-

verse the same in whole or in part, or

make other order, 554

court may award double cost and twelve per

SUPREME JUDICIAL COTTRI!— continued

cent, interest when questions are friv-

olous, 554

may vacate judgments in cases in which excep-

tions are allowed, 554

judgment, how entered of a former term in cases

continued nisi, 557

time of receiving order for such entry to be

noted by clerk, 557

security, not discharged thereby, how long

held, 557

questions in criminal cases to be entered on sep-

arate docket, and proceedings thereon, 557

to be held specially for trial of capital cases

where no law term is established, . . 555

except that cases in Dukes county are to be

tried in Barnstable county, 555

to be specially convened when no law term is to

be held witliiu six months after indict-

ment found, 555

chief justice to take measures to convene ses-

sion in such cases, 555

notice of such special term, how given, .... 555

powers of court at such terms, 555

to determine equity cases on appeal from single

judge, 560

upon interlocutory cases, reported by single

judge, 560

may, within one year, allow entry of appeals

from final decrees of single judge in

equity, omitted to be duly entered, . . 560

questions of law in the counties of ISerkshire,

Franklin, Hampden, Hampshire, and

Worcester, how entered, and heard in

law terms for those counties, .... 556

how entered at Boston in court for common-
wealth, by consent of parties, or by
order of judge, 567

in all other counties, to be entered and heard in

court for commonwealth at Boston

;

proceedings therein, 557

SURETIES.
on bonds given to judge of probate court, to be

inhabitants of this state, &c., .... 505

may be discharged by probate court, or su-

preme judicial court, upon petition, . 505

to be liable until new bond is given, 505

may have process against principal in certain

cases, 506

SUBETIES OF THE PEACE.
what officers authorized to keep the peace and

require sureties for good behavior, . . S27

in what case may be required, in addition to pun-

ishment prescribed by law, S45

proceedings, in such cases, on breach of recog-

nizance, 845

may be required, without process, of persons

who make an affray, threaten, &c.,

in presence of courts or magistrates, 828

may be required of such as go armed with

a dangerous weapon, having no cause

to fear violence, &c., 829

may be required, on complaint, &c., of those

who threaten to commit an offence

against person or property, 827

have the same authority to surrender their prin-

cipal as if they were his bail in a civil

action, 829

shall be discharged, upon such surrender, from

liability for subsequent acts of the

principal, 829

person so surrendered may recognize anew. . . 829
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STJKETIES OF THE 'PEACE —contintied.

coinpliiiut to be made ou oath and subscribed,

before a warrant shall issue, 827

vrarrant for arresting party complained of,

what to recite, &c., 827

defendant, when brought before a magistrate,

to be heard in his defence, 827

shall be discharged, if there be no just cause

of fear, 828

may be required to enter into recognizance,

with sureties, to keep the peace

for a term not more than six

months, 828

shall not be bound over to the next court,

unless he be charged with some other

offence, &c., 828

shall be discharged on complying with or-

der to recognize, 828

shall be committed to jail or house of correc-

tion, &c., if he do not recognize, . . . 828

may be discharged from jail, &c., on giving

the security that was required, .... 828

may recognize anew, before any justice,

when surrendered by his sureties, . . 829

may be ordered to pay costs of prosecution,

or part thereof, and be committed, un-

til, &c., 828

where no order is made about costs, how
they are to be paid, 828

may appeal from magistrate's order to su-

perior court, on recognizing as re-

quired 828

witnesses may be required to recognize to ap-

pear at appellate court, 828

authority of appellate court, in such cases, . . . 828

if appeal be not prosecuted, recognizance to re-

main in force, and stand as security

for costs, 828

penalty of recognizance may be remitted in

part by court, &c., . 829

complainant to pay costs if complaint is frivo-

lous, malicious, &c., 828

in such case, to be answerable therefor, as

for his ovra debt, 828

SURGEONS. (See Physicians and Surgeons.)

duties, exemptions, &c., of, 169, 193, 195,080,850,870

SURRENDER.
of principal by bail, 643, 644

by sureties in recognizances for poor debt-

ors arrested, &c., 641

SURVEY OF COAST, (see Coast Survey), . 45, 46

SURVEYORS OF HIQBTWAYS.
to be chosen at annual town meeting, 160

to be sworn, 161

penalty for refusing to serve, 165

not obliged to serve oftener than once in three

years, 165

penalty on, for neglect of duty, 105

liable to indictment for defective highways, . . 165

to town for amount of fines, &c., imposed
for defective ways, 165

limits of, to be assigned by selectmen, 245

list of highway taxes to be given to, by as-

sessors, 245

to give notice to persons taxed, 245

to expend in repairs money received for high-

way taxes, 245

may remove obstructions in highways, . . 245, 246

not to remove fences, &c., set up to prevent

spread of contagious disease, .... 246

not to turn watercourses without approbation

of selectmen, 246

SURVEYORS OF -RIQTIWAYS— continued.

may make contracts for making or repairing

ways, by vote of town, 246

may be empowered by towns to collect high-

way taxes, 246
may employ persons to make repairs to amount

of ten dollars, in case of deficiency, . 246

if towns neglect to raise money, may repair

highways at town's expense, with
consent of selectmen, 246

to expend taxes in succeeding years, in certain

cases, 246

to exhibit tax bills, and render accounts to se-

lectmen, under penalty, 246, 247

to render to assessors, at expiration of term,

list of persons who have not paid

highway tax, 247

to pay over surplus of money to town treas-

urer, under penalty, 247

of private ways and bridges, how chosen,

power and duties, 243

penalty for refusal to serve, &c., 248

to collect taxes, &c., 248

penalty on, for neglect to pay over money, . . . 248

SURVEYORS OF LUMBER,
one or more to be elected at annual town meet-

ing, 160

to be sworn, lOl

SURVIVING OF ACTIONS AND DEATH
OP PARTIES.
actions which survive, and proceedings upon

death and disabilities of parties, . 048-652

what survive by statute, in addition to those

by common law, 444, 64S

when sole plaintiff or defendant dies, may be
prosecuted or defended by executor or

administrator, 648

may be entered in such case after decease of

party, 648

executor or administrator may appear volunta-

rily, or may be cited in, 648

citation, how issued, served, and returned, . . . 648

if executor or administrator does not appear,

how judgment shall be rendered, . . . 648

when one of several plaintiffs dies, action may
proceed by or against the survivor, . 049

when all the plaintiffs or all the defendants die,

action may proceed by or agmust the

executor or administrator of last sur-

vivor, 049

Trustee process, effect of death of parties

in, 725, 720

Real actions, if demandant dies, heir or devisee

may prosecute, 049

la case of devisee, if first estate is not a

freehold, the devisee of the first free-

hold estate in possession may pros-

ecute, 649

if there are several demandants, and one
dies, heir or devisee may be admitted,

on motion, to prosecute with sur-

vivor, 649

if the estate of the deceased passes to sur-

viving demandants, or no motion is

made by heir or devisee to come in,

action may proceed, 649

if the tenant dies, the heir or devisee may
appear, or may be cited in, 649

action then to be conducted as if com-
menced against heir or devisee, . . . 649

if there are several tenants, and one dies,

action may proceed against survivor, 649
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SUKVTVING OF ACTION'S, &C.— continued.

Petition for partition to survive, and heir or

devisee may appear as in real ac-

tions, C49, 650

if the estate passes to those who are al-

ready parties, suit may proceed, . . . 650

when the estate passes to a person who is

not admitted as a party thereto, such

party may be made a defendant by
order of court, 049, 650

By and against executors and adminis-
trators, 651

all actions which survive may he commenced
and prosecuted by and against exec-

utors and administrators, 651

they may voluntarily take upon themselves the

prosecution or defence of actions com-

menced by their deceased, 648, 649, 651, 652

or may be cited in, 648, 652

Judgment, how entered when they do not ap-

pear, 64S

they may apply to county commissioners in

cases where deceased bad a right

SUBVTVrNG OP ACTION'S, &c.— continued.

of application, and did not apply be-

fore his decease, 65C

actual damages only to be recovered against

executors and administrators for torts

committed by deceased, 651

proceedings in actions by and against executors

and administrators, . . . 648, 049, 651, 652

(See Executors and Administrators.)

S"WAMPS.
construction of roads to, 752, 753

S'WEAB.rWG. {See Profane Swearing.)

punishment for, 819

s"wnsrE.
when taxable, 70

less than six months old, exempted from tax-

ation, 75

found going at large, contrary to law, &c., to be

impounded 185, ISO

one exempted from attachment and execu-

tion 624, 088

SWORN".
word, how constmed, 52

T.

TALESMEN.
how returned, and placed on juries for trials, . 682

not more than five to be on such jury, ... 682

how returned on coroner's inquest, 848

in cases respecting highways, 230

TAKPAUIirKr COVE.
on Nashaun Island, land at, ceded to United

States, 44

TAUTOG AND BASS.
not to be taken in certain places, by persons

living out of state, &c., 431, 432

TA'VEBNS. (See Innholders.)

keepers of, to give names of persons taxable

and liable to enrolment, to assessors,

under penalty, 77, 91

not to give credit to students, &c., under pen-

alties, 457

TAXATION.
to be by consent of the people, or their repre-

sentatives, 16

of polls, 74,75

all property not expressly exempted, subject to, 74

of real estate to include buildings, &c., .... 74

of personal estate, what to include, 74

property exempted from, 74, 75

of ships and vessels, at home or abroad, ... 74, 77

of money at interest, &c., more than the owner
pays interest for, 74

of public stocks, 74

of stocks in corporations, &c., in and out of state, 74

of debts due to, more than are owed by persons

tnxed, 74

TAXATION OP COSTS. (See Costs.)

provisions respecting, 782

by whom, and notice to adverse party, 782

appeal from taxation by clerk, 782

when appellee may have costs, before appeal is

settled, 782

TAXES.
United States, may be laid by Congress, • . 4

how to be apportioned, &c., 2, 5

TAXES— continued.

State, may be Imposed by general court, ... 18

treasurer to transmit warrants for, to as-

sessors, 77

how to be assessed, 77

when to^vn8 liable for, if not assessed, ... 77

deficiency in, without fault of collector, how
supplied , 86

towns liable for, if collector neglects to pay

over, 86

County, estimates for, to be made by county

commis8ion(2rs, 145, 140

to be apportioned by commissioners accord-

ing to last state valuation, 146

not to be assessed till treasurer has ren-

dered his accounts, &c., 149

how to be assessed, 77

when to\vns liable for, if not assessed, ... 77

deficiency in, without fault of collector,

how supplied, 86

towns liable for, if collector neglects to pay

over, 86

Town, may be voted for certain purposes, . . 158

School district, may be voted by district,

and certified to assessors, 222

Parish., may be voted by qualified voters, . . 202

"Watch and fire district, may be voted by

district and certified to assessors, 175, 18V

Bank, how and where to be paid, 310

treasurer of commonwealth to sue banks

neglecting to pay, 310

1. Wheee and to whom to be assessed.

to be assessed on person where he designates his

place of residence to be, 75

person refusing to designate, to be assessed

where he Is on first day of May, .... 75

not exempted from paying tax in place of

legal domicil, 75

may be assessed on person, applying seven days

before election, 80
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TAXES— continued.

On polls, to be assessed on every male in-

habitant above age of twenty years, .

persons exempted from,

to be assessed where an inhabitant first day

of May, except, &c
of minors, where parents, &c., reside, . . .

of minors without parents, &c., in state, as

if of age,

of adults under guardianship, assessed to

guardiim wliere taxed for his o^vn poll,

to be one sixth part of sum to be raised, . .

not to exceed one dollar and fifty cents, on

one person, exclusive of highway

taxes,

On real estate, in place where it lies, to owner

&c., on first of May,
mortgagor deemed owner till mortgagee

takes possession,

if paid by tenant, may be recovered of land-

lord, unless, &c.,

imdivided, of person deceased, to heirs, &c.,

without designating names,

each heir, &c., liable for whole tax, with

right to contribution

of person deceased, title to which is in dis-

pute, to estate of such person, ....
held as ministerial fund, to treasurer of

society in place where it lies,

On personal estate, to owner in place where

an inhabitant on first day of May, . .

.

except

Ist, goods and stock in trade (except vessels

owned by copartnership) in places other

than where owners reside, "5,

2d, machinery for manufacturing,

value of real estate and machinery to be de-

ducted before assessing stockholders for

shares in corporation,

3d, horses, neat cattle, &c., kept throughout

the year in places other than where

owners reside, and horses in stages, . .

4th, property of persons under guardiansliip,

.

5th, property held in trust,

Cth, property deposited to accumulate, ....
7tti, property of deceased persons,

held as a ministerial fund, to be assessed to

treasurer of society, in place where its

meetings are held,

mortgaged or pledged, to the party in posses-

sion,

of copartners, to be taxed jointly where their

business is, and each partner liable for

whole tax, ~6,

ships, &c., of copartners to the several part-

ners, in their places of residence, ....
School taxes, on personal estate and on all

lands, if occupied by o^vner, in district

where he lives,

on land, not improved by owner, in district

wliere it lies

on real estate of manufacturing corpora-

tions, in district where situated, . . .

on land of non-residents, in districts where
assessors determine,

all land of a non-resident, in the same district.

Parish, taxes, in owner's parish, wherever

estate may be,

Highway taxes, on polls and estates as other

town taxes,

"Watch and flre district taxes, on prop-

erty within the districts, 175,

93 139

<<)

223

223

223

223

223

202

245

181

TAXES— continued.

2. How TO BE ASSESSED.

state, county, &c., to be assessed by assessors, . 77

penalty on assessors for neglect in assessing, . 77

if assessors neglect, county commissioners to

appoint persons to assess, 77

such persons to be sworn, and liable to same
penalty as assessors, 77

state and county, when towns liable for, if not

assessed, 77

keepers of boarding-houses, &c., to give names
of persons taxable to assessors, under

penalty 77

assessors to give notice to inhabitants to bring

in lists of polls and property, 77

such lists to be under oatli, and to be re-

ceived as true, unless, &c., 77

to make iiiir cash valuation of all taxable

property, 77

penalties for agreeing to assessment on limited

amount, &c., with view to residenffe, 77, 78

assessors to estimate value of property, when
lists are not brought in, 78

such estimate to be entered in valuation, and be

conclusive, unless, &c., 78

state, county, and town may be included in one

assessment, 78

city and county, in Boston, 78

one sixth to be assessed on polls, and remainder

on property, 78

five per cent, may be added for convenience of ap-

portionment, 78

list of valuation and assessment to be deposited

in assessors' office for public insp eo-

tion, 78

contents of such list, 78

to be sworn to by assessors, under penalty, 79

form of tax list for collectors, 79

list to be committed with warrant for collection,

to collector, constable, or sheriff, ... 79

contents and form of warrant, 79

if warrant lost, new to be issued, 79

assessors responsible only for fidelity in the as-

sessment of certain taxes, 80

In watch and fire districts, how assessed,

175, 181

In parishes, &c., how assessed, 202

In school districts, how assessed, 223

Highway taxes, how assessed, 245

3. DiscoiTNT AiiD Abatement of.

towns, &c., may allow discount on, for punctual

payment, 79

rates of discount allowed to be posted up by
assessors, 79

abatement may be made by assessors, to parties

overtaxed, upon application, 79

costs accruing before abatement to be paid by
person applying, 79

if assessors refuse, party may make complaint to

county commissioners, 79

no abatement, unless party has filed with assess-

ors a list, under oath, of his taxable

estate, 79, 80

nor unless he makes application within six

months after date of tax bill, 80

if tax has been paid, amount of abatement to be

paid out of town treasury, &c., .... 80

persons, whose taxes are abated, entitled to cer-

tificate thereof, 80

certificate to be exhibited to collector, &c., . 81

Abatement, &c., of parish taxes, 202
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TAXES— continued.

Abatement of school district taxes, ... 224

Of watch and fire district taxes, . 1~5, 181

4. Collection of.

taxes to be collected by collector, &c., according

to warrant, 81

collection to be completed by collector tboiigb

his term of office expires, unless re-

moved , 81

in cases of doubtful credit, taxes may be collected

forthwith, Ac, 81

person claiming abatement, to exhibit to col-

lector certificate thereof, 81

and to pay costs accruing before exhibiting

certificate, 81

errors in names not to defeat collection, 82

payment to be demanded before distraining

goods, .' 81

if payment is refused, taxes may be levied by
distress and sale of goods, 82

what property exempted from distress, .... 82

goods distrained, to be kept four days, and sold

by auction within seven days, .... 82

notice to be posted at least forty-eight hours be-

fore sale, 82

sale may be adjourned once, not exceeding three

days, 82

seizure and sale of shares in corporations, how to

be made, 82

surplus of sale to be returned to owner, .... 82

person refusing payment fourteen days, may
be committed to prison, if sufficient

goods are not found, 82

collector to give jailer a copy of warrant and
statement of taxes, &c., 82

persons committed, if unable to pay, may be dis-

charged as if committed on execution, 82

notice, in such case, to be given to assessors or

collector, &c., 82

if discharged, collector to be liable for tax and

charges, unless, &c., 82, 83

collectors may demand aid if resisted, 83

proceedings against person removing from col-

lector's precinct, without paying, ... 83

in what cases colleetor'may sue for taxes, .... 83

Eeal estate, taxes on, a lien for two years, . 83

may be sold fourteen days after demand, . . 83

and after two years, if it has not been alien-

ated, 83

taxes reassessed on, to be a lien, unless es-

tate is sold between first and second

assessments, 83

if occupant of, who is not owner, is taxed
therefor, tax may be levied within

nine months on produce, &c., of such
estate, 83

when demand in such case need not be made, 83

when tax must be demanded of resident

mortgagee, before sale, 83

when to be demanded of attorney of mort-
gagee or non-resident owner, ... 83, 84

sale not to be advertised till two months
after such demand, 84

affidavit of collector, &c., to be evidence of
demand, 84

sale of, to be advertised in newspaper, and
posted three weeks, 84

advertisement to state names of owners,
amount of taxes, &c., 84

and to give old and new name of town,
when changed within three years, . . 84

TAXES— continue d.

affidavit by disinterested person to be evi-

dence of advertisem^^nt, &c., if re-

corded, 84

sale to be made by auction of so much as

will pay taxes, &c., of rents and profits

for a limited time, or of whole estate, 84

sale may be adjourned from day to day, not
exceeding seven days, 84

notice of such adjournment, how given, . . 84

collector to give deed to buyer, of rents

&c., or of estate, 84

deed, what to contain, and when to be re-

corded, 84,85

owner and heirs, &c., when may redeem, . . 85

terms of redemption, 85

any person having lawful title may redeem
within two years after actual notice

of sale, in certain cases, 86

may be redeemed, when purchaser, cannot

be found, upon payment to town treas-

urer, &c., 85

evidence of search for purchaser, how per-

petuated, 85

certificate of payment to be given by treas-

urer and recorded, 86

mortgagee may pay taxes on, before sale, in

certain cases, So

shall pay, upon taking possession under

his mortgage, &c., 85

entitled to receipt for such taxes paid, &c., 86

in cases of sale of, for taxes, supreme

court to have equity powers, &c., . . 80

Sheriff, &c., when tax list and warrant are

committed to him, to post notice, &c., 86

to make no distress tUl after thirty days from

such notice, 86

fees for collecting, &c., 86

Town treasurer, when appointed collector,

may issue warrant for collection to

sherifl", &c., 86

Collector, to exhibit accounts to selectmen,

&c., every two months, if required,

under penalty, 86

to be credited with abatements, &c., .... 88

deficiency in state or county tax, without de-

fault of collector, how supplied, ... 86

If collector neglects to pay state and county

tax, town liable therefor, 86

remedy of town in such case, 87

may be removed by selectmen for insanity,

&c., 87

if collector dies, or is removed, selectmen

may appoint temporary collector, . . 87

in case of death of collector, tax list to be

delivered to selectmen, ?7

compensation of collectors, 87

Highway taxes, collected like other town
taxes, 245

may be paid in labor, &c., 245

In watch and fire districts, collected like

town taxes, 175, 181

In school districts, 223, 224

5. Ke-assessjiext.

taxes, if invalid by reason of error, &c., except

poU tax, may be re-assessed, 80

6. Illegal Assessment.
if illegally assessed, to be void only to extent of

illegal assessment, 80, 87

no sale, contract, or levy to be avoided by
irregularity, 87



INDEX. 1107

TAXES— conilnued.

7. Recovery of Taxes.
not to be recovered back, unless paid after

arrest or levy, or under protest, ... 87

TEACHERS.
iu public schools, selection, qualifications, &c.,

of, 218

(.See Schools.)

TEACHERS' ASSOCIATION'S.
in counties, when entitled to receive money

from state, 212

money to be paid on certificate, under oath, of

president aud secretary of, 212

TEACECERS' INSTITUTES.
to be established by board of education, on ap-

plication of fifty teachers, 211

length of sessions of, to be determined by board
of education, 211

expenses of, how paid, &c., 211, 212

TELEGRAPH COMPANIES.
subject to provisions of General Statutes, . . . 372

lines of, may be constructed on roads, and
across waters, but not so as to incom-
mode the public use, 372, 373

place, height, &c., of, to be regulated by mayor
and aldermen, or selectmen, &c., . . . 373

epeciflcations and decisions of mayor, &c., to

be recorded ia city or town records, . .373

owners of land injured by, may have damages
assessed by mayor aud aldermen, or

selectmen, &c., 373

any person aggrieved by such assessment may
have his damages assessed by a

jury, 373

costs on assessment of such damages, 373

compensation of mayor and aldermen, and se-

lectmen, for services, 373

not to commence construction of line, until

three fourths of stock subscribed for,

and certificate filed with secretary, . . 373

debts of, not to exceed one half of capital

stock, &c., .373

president and treasurer liable, in case of wilful

non-compliance with act concerning, . 373

to transmit despatches for any company or in-

dividual, on payment of charges, un-

der penalty, 373

responsible for injury to person or property by
means of their posts, wires, &c., . . . 373

if erected on highway or town way, damages
paid by city or town to be reimbursed

by company, 373

to make annual returns to secretary of common-
wealth, 373, 374

unincorporated companies subject to the liabil-

ities and governed by same provisions

of law as corporations, 374

no easement obtained by having telegraph

posts, &o., 374

penalty for injuring lines, wires, posts, &c., of, 374

TEN POUND ISLAND.
ceded to United States for lighthouse, 44

TENANTS.
joint and in common, may join in suit for recov-

ery of premises, or may sue sep-

arately, 692

under written lease, how estate of may be ter-

minated by notice to quit for non-
payment of rent, 472

forfeit their leases and tenancy, by using prem-
ises for certain nuisances and unlaw-
ful purposes, 454

TENANTS— continued.

remedies against by action, 707, 708

(See Forcible Entry and Detainer.)

liable for three times actual damages, if they

commit waste, knowing that au action

is pending for recovery of the lands, 709

in dower, by the curtesy, for life, or years, or

in common, how liable for waste, 708-710

paying rent for real estate, if taxed therefor,

may recover of landlord, 75

At will, how estate of may be terminated, . . 472

At sufferance, liable for rent, 471

such rent, how recovered, 471

For years or for life, not to forfeit their es-

tates by conveyance purporting to

grant greater estate ifS

In tail, 4('>i>

(See Estate Tail.)

TENANTS IN" COMMON.
how constituted by conveyance or devise, . 406, 467

lauds of, how taken on execution, and with what
effect, 517,518

upon dissolution of corporation owning real

estate, shareholders to be, 375

suits between, may be brought in supreme court

in equity, and receiver appointed, , . 559

may sue severally, or all join in actions for land, 692

for years, when may have partition of lands, . 699

penalty on, for committiug waste while proceed-

ings for partition are pending, .... 709

liable to each other for injury to estate in their

alternate occupancy, after pai-tition, . 701

TENDER.
only gold and silver coin to be made a, 5

Of payment may be made after money is due

and payable, 671

may be made with the costs, to plaintiff or

his attorney after action brought, and

within lour days before return day, . 671

if accepted, plaintiff or attorney to certify

fact to officer, 671

not valid unless defendant pays officer all

further costs of service after tender

and before notice, 671

if not accepted, defendant may avail himself

thereof upon bringing money into

court, 6TI

may be alleged in answer, 671

may be made for damages by United States

coast survey, 46

of gold by banks, not legal unless it is

weighed with weights sealed by state

treasurer, &c., 310

respondent in complaint for flowage may
tender damages he thinks due, &c., . . 758

if not accepted, and no greater sum recov-

ered, respondent to have costs, .... 753

if accepted, complainant to have judgment
thereon, 758

Of judgment, (see Offer ofJudgment,) .... (IGO

In case of casual and involuntary tres-

pass, 709, 710

By mortgagor, or those claiming under him
of amount due on mortgage, before

or after entry, 713-715

TERM PEES.
in supreme judicial court, and superior court, . 7S3

when only one to be allowed, 7S3

TERMS FOR YEARS.
for one hundred years while fifty remain unex-

pired, to be regarded as real estate

for certain purposes, 471
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TERMS FOR YEATiS— cojifinued.

to be levied on in such case as real estate, • 690

other terms to be levied on as personal estate,

except that debtor shall have four-

teen days' notice of sale, 690

widow having dower in, liable for part of rent, 471

devises oi^ before June 1, ISi-l, not subject to

these provisions, 471

tenant of part of land liable for proportion of

rent, &c., 471

, rent for, how recovered, &c., 471

held by tenants in common, how partitioned, . . 099

TERRITORIAL LIMITS OP THE COM-
MO]Xr"WBALTH.
how far to extend from sea shore, 43

TESTAMENTARY GUARDIAN, (see Guar-
dian,) 543

TESTAMENTARY TRUSTEE, (see Trus-

tee,) 500,501

TESTIMONY.
(
See Kcidence, Depositions, Witnesses.)

THACHER'S ISLAND.
in Essex county, lighthouse on, ceded to United

States, 44

THANKSGIVING DAY.
legislature not to sit for ordinary business, and

public offices to be closed, 49

courts not to be opened except, &c., .... 617, 618

bills of exchange, &c., maturing on, when pay-

able, &c., 293

THEATRICAL EXHIBITIONS.
public shows, &c., may be licensed by select-

men, &c., 463

penalty for setting up, &c., without license, . . 403

for setting up, &c., without license, at which
intoxicating liquors are sold, .... 464

license for sale of intoxicating liquors at, pro-

hibited, 464

persons setting up, contrary to law, to be bound
over to superior court, and furnish

sureties of the peace, &c., 464

THREATENING.
harm to members of legislature for official acts,

&c., how punishable, 22

in presence of court, &c., to kill or beat, &c., a

cause for ordering party to recognize

to keep the peace, 828

speeches, utterers of, may be stayed, and ar-

rested, by order of justice, 608

with intent to extort money, 793

or to compel one to do an act against his

will, 793

THREE CARD MONTE.
fraudulently obtaining property by, how pun-

ished, 570, 609, 802

TIMBER.
carried away by floods, may be taken by o^vner

on paying, &c., 424

when to be property of owner of land of,

where found, 424

floating logs, &c., penalty and liability for de-

stroying owner's marks on, 424

possession of, with marks cut out, presump-

tive evidence of guilt, 424

penalty for unlawful conversion of, in rivers,

&c., 424

special provisions respecting, in Connecticut

River, 424

TINKER'S ISLAND.
part of, ceded to United States, 44

TISBURY.
land in, ceded to United States, 45

TITLES.
to real estate, provisions for compelling persons

interested adversely to parties in pos-
session to bring action, 696

TODD SCHOOL FUND.
how applied, &c 213

TOLL.
for grinding grain, not to exceed one sixteenth

part, 761

punishment for evading or attempting to evade, SO^i

TOLL BRIDGE.
puuishment for wilful, &c., injury to 804

TOOLS.
for forging and counterfeiting to be seized and

destroyed, 811

when exempt from attachment, and levy on
execution, 624, 688

TOMBS, MONUMENTS, &c.
wilfully defacing, or removing, how punished,

820, 821

maliciously disturbing contents of, 822

exempted from taxation, attachment, and execu-

tion, 74, 688

when exempt from attachment and levy on ex-

ecution, 624, 688

TONGUES AND SOUNDS.
provisions Itor inspecting, 261

TORT.
action of, one of three divisions of personal ac-

tions, ^ 653

includes trespass, trespass on the case, trover,

and action for penalties, 053

forms of declarations in, 666

suits in equity may be brought by action of, . . 559

TORTURING.
horses, oxen, and other animals, how pun-

ished, 822

TO"WN.
word, how construed, 51

TOWNS.
to continue bodies corporate, 157

Boundary lines of, to remain as established, . 157

to be perambulated every five years by
selectmen, &c., of each town, 157

marks of, to be renewed, and proceedings

recorded, 167

notice of meeting to perambulate, how to be

given, 157

penalty for neglect to give notice or to at-

tend, 157

monuments to be erected at every angle ex-

cept, &c., 158

monuments to be of stone, at least four feet

high, &c., 158

perambulation of, in towns adjoining other

states, 158

penalty on selectmen for not erecting monu-
ments, &c., 158

may sue and be sued, &c., 158

actions by and against, in what county to be

brought, 621

in actions against, process how served, and
how long before return day, . . . 622, 62.3

certain fines, &c., imposed on, how and to

whose use recovered, 165

may hold and convey real estate, 158

may hold and dispose of personal property, for

public uses, 158

may make orders for disposal of property, . . . 158

may make certain contracts, 158

may grant money for schools, support of poor,

highways, town histories, burial-
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TOWK S— continued.

grouiids, and all other necessary town
charges, 158

may appropriate money for support, &c., ofpub-

lic libraries, 208

how restrained irom illegal appropriations of

money, &c., 105

may make by-laws, and annex penalties thereto, 158

how such penalties recovered, and jurisdic-

tion in such cases, 158, 008

by-laws to be approved by the superior

court, 159

duties imposed In, how to be performed, . . 159

binding on aU persons coming within limits

of town, 159

to be published in newspaper in county, . . 159

to provide book-case for books, &c., received

from state, 159

penalty for neglect, 159

to provide lire-proof safes for preservation of

records, &c., 198

recognizances by, how to be entered into, . • . 159

when liable for state and county taxes not as-

sessed, 77

may, at annual meeting, allow discount on
taxes, 79

liability of, if collector neglects to pay state or

county taxes, 86

remedy of, in such case, 87

to furnish ammunition, &c., for militia, under
penalty, when required by commander-
in-chief, 92

may retain possession of certain field-pieces, . . 102

penalty on, for fiilse certificate of selectmen con-

cerning armories, 104

for neglect of selectmen in providing car-

riages, &c., for militia in case of war,

Ac, 110

officers of, what and how to be chosen at annual

meeting, 160, 161, 217

penalty for neglect to choose selectmen or as-

sessors, 161

may give collectors certain powers of treasurer,

when collectors of taxes, 165

may make rules concerning the registration of

births, marriages, and deaths, .... 170

containing more tlian ten tliousand inhabitants,

may appoint registrars to record

births, &c., 170

to estabUsh schools, 215, 216

two adjacent, having less than five hundred
families each, may establish high
school, 216

may establish, &c., schools for persons over fif-

teen years of age, 216

to raise money for scliools, under penalty, . . . 217

may hold property in trust for support of

schools, 158

to choose school committee, &c., under penalty, 217

may increase or diminish number of committee, 218

to supply books to scholars when change is

made, 218, 219

may require school committee to appoint super-

intendent of schools, 219

not districted, to maintain school-houses, . . . 219

may determine location of school-houses, . 219, 220

may establish school districts, 221

but not to be districted anew oftener than
once in ten years, 221

may abolish school districts, 221

to vote once in three years upon question of

aboUshiug districts, 221

93*

TOWNS— continued.

to choose prudential committee for each district,

or autliorize district to choose, . . 221, 22S

may determine that prudential committees con-

tract with teachers, 218, 222

mayl provide school-houses in district at com-
mon expense, 223

may raise money in school districts if districts

refuse, 224

may empower selectmen, &c., to take charge of

such money, 224

penalties on, for neglect of scliool committee to

transmit returns and report to secre-

tary of board of education, 227

may withhold compensation from school

committee in such cases, 227, 228

liable to damages for unlawful exclusion of

child from school, 229

may make by-laws, &c., respecting truancy,

subject to approval of superior court, 230

may appoint truant officers, 230

may provide or discontinue almshouses and
workhouses, 170, 171, 173

not to erect them in other places without con-

sent of such places, 171

may choose directors of almshouse, 171

any number of, may provide and maintain alms-

house jointly, 171, 172

directors of such joint almshouses, how
chosen, 171

may establish a watch, 173

to maintain poimds, and appoint pound-keepers, 185

may choose boards of health, or health officer, . 188

liabiUty of, for impressment of houses, &c., for

securing infected articles, &&., .... 191

to provide means of vaccination to those unable

topay,&c., 191,192

may establish quarantine grounds, 192

two or more may establish same jointly, . . . . 192

may establish hospitals for persons having dis-

ease dangerous to public health, . 192, 193

fines under laws relating to health to inure to

use of town, 193

to provide suitable places for burial-grounds, . 196

burial-grounds not to be established in, without
their consent, 196

liable to make specific repairs of highways or-

dered by county commissioners, . . . 233

neglecting to make, &c., highway located, &c.,

by county commissioners, to pay ex-

pense of making to county, 238

warrant may be issued against, in such

cases, by county commissioners, . . . 238

may discontinue town or private ways, at meet-

ing called for that purpose, 239

to pay damages occasioned by laying out town
way, 240

liability of, for neglect to complete town or pri-

vate way laid out by commissioners, 240,241

not to discontinue town ways, &c., laid out by
commissioners, within two years, . . 241

not to lay out again within two years town
ways, &c., discontinued by commis-
sioners, 241

not to contest legality of way laid out, accepted

and recorded, 242

liability of, if selectmen neglect to fix perma-
nent stone bounds at angles of ways
in certain cases, 244

to keep in repair public ways and bridges, . . . 243

to vote sums to be paid in labor and materials

for repair of highways, &c., 245
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TOWWS— confirmed.

may raise monoy necessary for repair of high-

ways, &c., 245

may authorize surveyors of highways to con-

tract for repair of ways, &c., 240

liable to compensate abutters on higliways, (fee,

for damages occasioned by rep;iirs, . . 247

when liable for damages occasioned by delects

in highways, 247

penalty on, for loss of life by defect in highway, 247

for neglect to keep ways in repair, <fcc., . . 247

to erect and maintain guide posts on highways,

&c., 249

to determine places for, and maintain guide

posts, under penalty, 249

•when may construct sidewalks, 250

may make by-laws to prevent pasturing of cattle,

&c., in highways, &c., 250

such by-laws not to affect rights of abu1>

ters on way adjoining their land, . . . 250

may make by-laws to regulate driving over

bridges within their limits, 250

may plant shade trees in highways, &c., and ap-

propriate money tlierefor, 252

to maintain ferries in certain cases, 253

penalty on, for neglect in such case, .... 253

may regulate sale and measurement of wood,

&c., 278

may authorize selectmen to regulate hawking,

&C., ofcertain articles by minors, . . 281

may establish by-laws, with penalties, regulat-

ing the weighing of ligliters, &c., em-
ployed in transporting stone, &c., 291, 292

may use water of aqueduct corporations, for ex-

tinguishment of fires, 375, 370

to relieve and support the poor having legal set-

tlement therein, 390,392

liability of, when paupers are relieved, &c., by
other places or by individuals, .... 393

may send state paupers to state almshouses,

&c., 401

to proTi;^e for stat* paupers, when state alms-

houses are full, at expense of state, . 402

liable for support of paupers in state alms-

houses, who have a legal settlement

in such towns, 402, 403

not to send lunatics, who are dangerous, to state

almshouses, 401

may regulate the storage and sale of gunpow-
der, &c, 400, 401

may regulate the storage and sale of camphene,

&c., 401

liability of, for damages done by dogs to sheep,

&c., 402

may recover of owners of dogs in such eases, . 402

may make by-laws for regulation of licensing

and restraining dogs, 403

TCWN CLERK.
to be eliosen at annual meeting, 100

to bo chosen by ballot, 101

to be sworn forthwith, if present, 100

to record all votes at to^vn meetings, 162

to administer oaths to town officers, and make
record thereof, 102

to record oaths of office ofwhich certificates are

filed, 102

when not present at town meeting, clerk pro

tempore to be chosen, 102

such clerk to be sworn, and liable to same
penalties as clerks, for neglect of duty, 162

when may be appointed by selectmen, 162

to obtain from secretary envelopes for use of

TO"W"TJ" CTi'ER'K— continued.

voters, and keep them subject to or-

der of selectmen, 58

to record number of votes, persons voted for,

&c., at elections, 59

to make return of votes sealed up for national,

state, district, and certain county offi-

cers, within ten days, to secretary, . 59, 69

for county treasurer and register of deeds to

county commissioners, 59

for county commissioners, within seven

days, to clerks of courts, 59

or to deliver such returns, within three days, to

sheriff, 59

penalty on, for fjiilure to make return of votes, . 61

duties of, at elections in towns composing part

of a representative district, .... 05, 66

clerks in such district to meet and ascer-

tain result of election, record votes,

&c., 05

place of meeting, by whom designated, . . . 65

penalties for neglect, and signing false cer-

tificates of election, 06

vacancy in office of, at election of representa-

tives, how filled, 66

compensation for services at election of repre-

sentatives, 66

duty of, respecting return of votes for represen-

tatives in congress, 68

penalty for neglect, 69

to transmit returns of enrolled militia to adju-

tant-general, 91

to preside at election of moderator of town
meeting, 100

to give notice to town officers elected, &c., to be

sworn, 101

to note time of filing bonds by constables, . . . 164

to record and index facts concerning births,

marriages, and deaths, 108

form of record, 108, l(i9

to give certificate of record of death to under-

taker, &c., 109

to transmit certified copy of record of births,

&c., to secretary, annually, 109

record of, concerning births, &c., to be prima fa-

cie evidence in legal proceedings, . . 109

certificate of, to be evidence of such record, 109

fees for services in making record of biitlis,

&c., KM)

penalties on, for neglect, &c., in regard to regis-

tration, 109

to record proceedings at organization of propri-

etors of meeting-houses, 203

to deliver school registers, &c., to school com-
mittees, 226

to transmit returns and report of school com-

mittee to secretary of board of educa-

tion, in certain cases, 227

to distribute reports of board of education, &c.,

to school committee, <frc., 227

to record description of location of highway or

, town way by county commissioners

or selectmen, 234, 241

to record notice of lost goods and stray beasts,

in book kept for that purpose, .... 425

to keep record of appointment, &c., of agents to

sell intoxicating liquor, 441

to issue licenses for dogs, 461

to post list of dogs licensed, and furnish copy

thereof to police, etc., 461

to issue certificates of intentions of marriage, to

parties 529
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peu;ilty on, for issuing' such certificates to mi-

nors iu certain cases, o2i)

Diay require affidavit of age of parties applying

for certificate, 659

may admfaiistcr oatlis required in probate mat-

ters, 577

duty and fees of, as to entering attachmeuts of

certain personal property, 627

duty and liability as to drawing jurors, . . GSl-TiSi

fees of, for ccrtiiin official services, 787

TOWN MEETINGS.
annual, to be held in February, March, or April, 159

other, when selectmen order, 159

may be adjourned from time to time, 159

qualifications of voters at, in town affairs, . . . 159

to be held hi pursuance of warrant under select-

men's hands, 159

warrant for, Iiow to be directed, 159, 160

to express time, place, and purposes of

meeting, 159

to contain subjects which ten or more voters

iu writing request, 159

may include two or more distinct meetings, 159

when may be signed by one selectman, &c., 161

how to be notified 159, 160

may be called by minority of selectmen, if ma-
jority are dead, &c., 160

may be called by justice if selectmen unreasona-

bly refuse, 159, 160

nothing to be done at, unless subject is inserted

in the warrant, 159

disorderly conduct at, how punished, 160

no person to speak at, without leave of modera-

tor, 160

how called, if town fails to elect full board of

selectmen, &c., 161

when may be called for drawing jurors, .... 681

TOWN OFFICERS.
what, to be chosen at annual meeting, . . . 160, 101

what, to be sworn, 100, 161

if not sworn by moderator, to be summoned
for that purpose by town clerk, . . . 161

what, to be chosen by ballot, 161

what, to be appointed by selectmen, 161

penalty on, for not taking oath of office, . . 161,162

for neglect of duty respecting qualification

of voters, 57

at elections, 61, 06, 09

duties of, at election of electors of president, &c., 69

removing from town, vacate their offices, . . . 162

vacancy in office of, may be filled at any legal

meeting, 162

not obliged to serve in same office two years

successively, 162

certain persons not obliged to serve as consta-

ble, 162

certain fines, &c., imposed on, how and to

whose use recovered, 165

embezzlement by, how punished, 800

TOWN TREASURER.
to be chosen at annual town meeting, 160

to be chosen by ballot, 161

to be Bworn, 161

to give bond with sureties satisfactory to select-

men, 163

vacancy in office of, how filled, 162

to have charge of money belonging to town, . . 163

to pay over and account for money according to

order of town, &c., 163

may sue on bonds, &c., given to him or his pred-

ecessors 163

TOWN TB.'EASU'RE'R— continued.

to prosecute for forfeitures wliich inure to town,

&c., 163

for trespasses on town property, 163

may prosecute for trespasses on building owned
by town and county, 163

may be appointed collector of taxes, .... 86, 163

may appoint deputy collectors, 163

may issue warrant to sheriff, &c., in such

case, SO, 103

duty of, respecting redemption of real estate

sold for non-payment of taxes, ... 85

to prosecute persons refusing to lake oath and

serve as constable, 163

to render account of receipts and payments an-

nually to town, 163

compensation of, 163

duties of, &c., concerning money raised in watch

districts, 175

concerning money raised iu fire districts, . . 181

conc-erning money raised in school districts, 224

on notice from school committee, A-c, to pros-

ecute parents, &c., for neglect to send

children to school, 228

penalty for neglect to prosecute, 228

may sue for surplus money in hands of survey-

ors of highways, 247

duties of, in regard to standard weights, meas-

ures, and balances, 284, 285

to keep separate account of sums received for

dog licenses, 461

duties of, in regard to payment of damages occa-

sioned by dogs, &c., 462

may commence suits on liabilities made with

predecessor, or prosecute those com-

menced by predecessor, 650

TOWN WAYS AND PRIVATE WAYS,
provisions concerning laying out, &c., . . . 239-241

(See Highways.)

TRADE MARKS.
of another not to be used without consent, un-

der penalty, 298

supreme judicial court may restrain use of, in

violation of law, 298

forging or counterfeiting, how punished, .... 802

selling goods knowingly with such marks,

and not informing purchaser, .... 802

TRADES, OFFENSIVE.
provisions respecting, 193, 194

{See Offensive Trades.)

TRAINING FIELD.
when fences, buildings, &c., to be deemed

boundaries of, 251

TRANSITORY ACTIONS.
where to be brought, &c., 620, 621

{See Actions.)

TRAVEL.
of members of the general court to be paid from

state treasury, 21

of commissioners, &c., expenses of, not to ex-

ceed three and a half cents a mile, . . 141

costs allowed for, in any court, 783

but for not over eighty miles out and back, 783

unless party actually travels more than

forty miles to attend the court, .... 783

for what distance to be allowed to corpora-

tions, 783

ofjustices of the peace, 784

of sheriffs and constables, . 785,786

of jurors, witnesses, &c., 786

commonwealth to tax no costs for, on scire fa^

cias against bail, 835
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TKEASO]Sr.
no man to be declared guilty of, by the legis-

lature, 16

not a bailable ofTcnce, 836

how deiiiied and punished, 7, 790

penalty for concealing, 790

misprision of, 790

two witnesses required to convict of, &c., . . . 791

attainder of, not to work forfeiture, &c., .... 7

Petit, distinction between andmurder abolished, 791

how prosecuted and punished, 791

TREASUKEB, AND RECEIVEB GEJST-

ERAL.
when, and how chosen, 37, 62

return of votes for, 59, 00

limitation of tenure of office, 27

not to hold certain other offices, 30, 33

vacancy in office of, how filled, 32, 37

qualifications of, 37

neglectiag to qualify for ten days, office to be

deemed vacant, 37

bond to, &c., given by, 136

condition of, 136, 137

to be deposited in secretary's office, .... 137

to be put in suit when ordered by governor
or legislature, 137

may be removed by governor, &c., on complaint

of sureties, if he absconds, &c 137

salary of, 137

may employ two permanent clerks, 137

salaries of permanent clerks, 137

may employ additional clerks, 137

salary of such clerks, 137

to deduct from pay of members of legislature

for iinexcused absence, 48

elerk to certify attendance of members from
their written statements, 48

such statements to be preserved in treas-

urer's office, 48

annual report of, to be made to legislature, . . 138

contents of, 138

may be made in print, 53

to transmit, by sheriffs, warrants for state tax,

to assessors, 77

may recover of town for state tax not assessed, 77

to be commissioner on repairs, &c. , of state house, 134

appointment of watchman of state house sub-

ject to approval of, 133

when may assign mortgages held by state, . . 137

may sell real estate held by state under mort-
gage foreclosed, with approval of gov-
ernor, &c., 137

to stamp all bonds and securities belonging to

the state, 137

not to transfer securities, &c., without written

approval of governor, 137

may assign mortgages, &c., made to predeces-

sors, with approval of governor, . . . 137

to transmit, annually, to prosecuting officer,

account of securities, &c., due, for col-

lection, , 137

to have custody of money, &c., received for

lands in Maine, 137

to keep separate account of money, &c., so re-

ceived, 137, 138

how to invest such money, 138

on death, or other vacancy in office of, secretary,

&c., to secure property of state, . . . 138

when elected, to give duplicate receipts of prop-

erty, &c., to predecessor, 138

to sig^ notes for money borrowed in anticipa-

tion of revenue, 139, 140

THEASUREK AND RECEIVER-GEW-
ERAXi— continued.

to make annual report to legislature of expenses

of office 141

to furnish copies of sheriffs' bond to persons

applying, &c., 151

to invest school fund, with approbation of gov-

ernor, &c., 212

with secretary, to apportion income of school

ftind among towns, 212

to have custody of standard weights, measures,

&c., 284

to appoint a deputy sealer of weights, &c., . . . 284

to furnish newly incorporated towns with com-
plete sets of standard weights, &c., . 284

form of seals to be used by, and by deputy, in

sealing weights, &c., 285

when authorized, by act or resolve, to borrow
money, to give notice to president or

cashier of banks of amount required, 309

to equalize amount of demand among the sev-

eral banks, having reference to amount
of obligation of bank to loan and to

amount previously borrowed, . . 309, 310

penalty for refusing to loan, for thirty days

after notice, 310

suits to be instituted by treasurer for recovery

of penalty, 310

banks to furnish statement of amount of capital

and of stock paid in to, . . .' 310

tax to be paid to, annually in April and October, 310

to commence action if bank neglects to pay, . . 310

to seal weights for banks, 310

to hold on deposit, securities deposited by life

insurance companies in certain cases, 330

duties of, concerning agents of foreign insurance

companies, 332

concerning property of deceased persons de-

posited in treasury by public adminis-

trators, 487,488

when commonwealth takes possession of

railroad, 367

power and duty of, respecting mortgages to the

state, 717

may receive money due on mortgages, and dis-

charge same, 717

may make enti-y or bring action to foreclose, . . 717

may commence suits on liabilities made with

predecessors, or prosecute suits al-

ready commenced by predecessors, . C50

TREASURERS.
of corporations, county, city, &c., may com-

mence suits on liabilities to predeces-

sors, and prosecute suits commenced
by predecessors, 650

TREASURY OP THE COMMON-
WEALTH. (See Finance.)

money to be paid from, only on governor's war-

rant, except, &c., 24, 139

cash on hand from ordinary revenue, to be car-

ried to account of ordinary revenue at

beginning of year, 139

embezzlement by clerks, &c., in, how pun-

ished, 799,800

of United States, money how to be drawn from, 5

TREATIES.
how may be made, 6

individual states not to make, 5

TREATING.
with intoxicating liquors, forbidden at military

elections, 99

jurors, when cause for new trial, 683
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TREBLE COSTS.
how taxed 781

TREES.
on land of tenant for life, with remainder, &c.,

may be ordered to be cut and sold by
supreme judicial court, 473

commissioners to be appointed to superintend

the cutting' and sale of, 479

proceeds of sucli sale, how to be invested, and

put in care of trustees, 473

income of, to be paid to tenant for life while

entitled to profits of land, 473

principal, to belong- to remainder-man,
when tenancy for life is terminated, . 473

trustees of such funds may be appointed and
removed by supreme judicial court, . 473

to g^ive bond, 473

on land taken for highways and town ways, own-
er to be allowed time for removal ol', 234, 241

if not removed within time allowed, right to be

deemed relinquished, 234, 241, 242

time for removing may be extended by jury, 237, 342

and by commissioners after verdict of jury,

&c., 237,238

Shade and ornamental, may be planted in

highways with consent of selectmen,

&c., 251, 252

may be planted at public expense in certain

cases, 252

how to be removed, 252

penalty for injuring, 252

liability of owner of beast damaging, .... 252

associations for planting, liow formed, pow-
ers and privileges of, 378

TRESPASS.
Actions of tort for, substituted for action of, 653

forms in actions for, 667

for breaking and entering plaintiff's close,

to designate place, &c., 654, 655

may be brought, instead of action of waste,

to recover damages suffered for waste
by tenant, 709

in such case how action may be maintained, 709

may be commenced, or if commenced, may
be prosecuted against executory aiid

administrators, 709

by one joint tenant or tenant in common
for cutting trees or committing waste,

without notice, or pending petition for

partition, 709

damages in such case, how recovered and
appropriated, 709

by committing waste by tenant, knowing that

an action is pending for recovery of
land, renders party liable to three

times actual damages, 709

by cutting down and injuring trees, and by
otiier injury to real estate without
license, three times actual damages to

be recovered, unless defendant be-

lieved he had a right, 709

Casual and involuntary, trespasser may
tender amends therefor, 709

in such case, if in an action lie disclaims ti-

tle, and sets forth the tender, and
brings the money into court, he may,
on proof of facts, have judgment for

costs, 709

if Buch tender was not made before action

brouglit, ho may disclaim in tlie ac-

tion, and bring money into court, and
proceedings thereon, 709

140

TRIALS.
In Civil Cases.

by jury, may be waived in civil cases, and trial

had before court, 661

exceptions may be taken, new trial granted, and
i

review Iiad as in other cases, 661

by jury in actions before justices of peace,

how had, 606

not to be delayed for want of reply to defend-

ant's answer, 661

nor by reason of filing interrogatories, . . 661

in complaints for flowing laud, trial may be

had in court as iu other civil cases, if

parties so agree, 756

In Criminal Cases.

In examinations before magistrates,
827, 828, &32

may be adjourned not over ten days at one
• • time, 832

to take place as soon as may be, .... 832, 833

mode of conducting, 833

rights of the prisoner as respects witnesses

and counsel, 833

magistrate may examine witnesses separate-

ly, 833

testimony may be reduced to writing, . . . 833

witness shall sign his testimony when re-

quired by magistrate, 833

duty of magistrate in diseliarging prisoner

or holding him to answer, 833

as to recognizing witnesses, with or with-

out surety, 833, 834

magistrate may associate other magistrates

of the same county, 834

no fees to be taxed ibr such associates, . . 834

when magistrate may supersede commit-

ment, or discliarge recognizance of

parties and witnesses, 834

On indictments, &c., every party indicted

may dei'end himself, and be heard by
counsel, 790,833

shall have a right to produce witnesses, &c.,

and meet witnesses against him face

to face, 9, 15, 790, 833

issues of fact, how to be tried, 840

no grand juror to be on trial jury, 841

prosecuting officers and defendants entitled

to cliallenge jurors as in civil cases, . 841

peremptory challenges, in what cases, and
how many, allowed, 841

what opinions disqualify jurors in capital

cases, S4I

form of oath of jurors, 841

what jurors may affirm, 841

when defendants must be present at trial, . 841

when and how they may be tried in their

absence, 841

court may order a view, 841

defendant relying upon a written license

must prove it, 841

what may be shown in defence in case of libel, 841

proof as to ownership ofproperty ,in i^rosecu-

tious affecting real or personal estate, 841

what time is included in " night time," . , 841

proceedings, wlien person indicted is at the

time of trial iound insane 841

jurors may decide the law and fact, 842

duty of the court in such cases 842

if person indicted for felony is convicted of

part of charge and acquitted of resi-

due, he may be sentenced, 842
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TKIALS— continued.

proceediugs, where defendant is acquitted by
reason of insanity, S42

persons acquitted not liable for fees or subsist-

euce, 8-42

indictments not vitiated by certain defects of

form, 842

prosecutions under by-laws of a city or town,

wlio may discontinue, 842

persons held in prison sliall, if they desire, be

tried at next term after six months
from time of imprisonment, unless,

&c., 840

or shall be bailed on their own recogni-

zance 840

Of capital cases in supreme court, 555

excoptlous in, may be taken as iu other cases, 554

TKIAL JUSTICES.
appointment, jurisdiction, and powers of,in /

criminal cases, 90S-#11

(See Justices of the Peace.)

to make annual returns to secretary of money
received by them, and of criminal

cases, ; . . . 120

penalty for neglect to make such returns, . . . 129

when may authorize arrest and discharge of

poor debtors on mesne process and
execution, 633, 635

(.See Poor Debtors.)

TBICKS "WITH CARDS, &c.
obtaining property by, how punished, . 570, 609, 802

TKOTTING PARKS.
location and regulation of, «. . .^825

{See Race Grounds.)

TROVER.
action of tort substituted for, 653

form of declaration, and answers in, ... . 660-008

TRTJAWT CHILDREN".
towns and cities may make regulations and by-

laws with penalties concerning, . . . 230

Buch by-laws to be approved by superior court, 230

convicts under such by-laws may be fined or

committed to house of reformation,

&c., 230

may be committed in default of payment of

fine, 230

how discharged if u aable to pay fine, 230

warrants in such caises, where returnable, . . . 230

compensation of justice, &c., in such case, . . . 230

Truant officers, to be appointed, 230

duties of, 278, 230

TRURO.
land in, ceded to United States, ........ 45

TRUSTS.
provisions concerning, 500-503

property hold by, when and to whom taxable, . 76

not to be taxed for parochial purposes, . . 202

appraisers of, when appointed, &c., 501

when may be sold, &c., under authority of

probate court and supreme' judicial

court, 601, 502

equity jurisdiction of probate court and su-

preme judicial court concerning,

under wills, 503

concerning land, not to be created or declared,

except by written instrument signed,

or by implication of law, 502

not to defeat purchaser or attacliing cred-

itor without notice, 502

recording declaration of, in registry of

deeds, to be equivalent to actual no-

tice 502,503

TRUSTS— continued.

suits for enforcement of, to be brought in

supreme court in equity, 658
proceediugs for termination of, when held

for benefit of creditors, 502

TRUSTEES.
for holding trust fund of parishes, &c., how

appointed and governed, 203

of funds given to towns, &c., and for charitable

and religious purposes, to make au-

nuiil report to selectmen, 206

may be removed by probate court, &c., . . 200

to receive damages allowed for taking land, &c.,

for highways, how appointed, &c., . . 234

to give bond, &c., 234, 236

may be appointed by supreme judicial court,

when charters of corporations expire,

&c., 388

powers and duties of, in such cases, , . . 388, 3.^9

when may be appointed to hold proceeds of
sale of trust on land held lor life, &c., 473

of property awarded to wife upon divorce,

may be appointed by supreme court, 535

of separate property of married women, . . 538

General provisions, 500-503

joint, accounts of, may be allowed on oath of

one, ,504
final discharge of, when to be given and recorded,

and effect of, 504

how to dispose of money not claimed within

six months after decree of payment, . 501

may be autliorized by probate court to adjust

clidms, &c., by compromise, , . . . . 504

and to release, &c., rights or interests of

estates represented by them, 505

• when may be exempted from giving bond for

proceeds of sale of real estate, .... 505

provisions respecting new bonds of 505

suits between, may be brought in supreme
court in equity, 559

may prosecute actions commenced by, and bring

actions on liabilities to their predeces-

sors, in certain cases, 650

in actions against, in their representative ca-

pacity, how demands against those

they represent may be set off, .... 670

may effect insurance of trust property in mu-
tual fire insurance companies, &c., . . 329

not liable in individual capacity on such in-

surance contract, 329

may release damages to land, &c., taken for use

of railroad, 352

Under deeds, &c., how appointed in case of

vacancy, &c., 501

Under wills, to give bond ; condition there-

of, r.03

bonds of, may be joint or several, 503

to be approved by judge of probate

court, &c., 505

when exempted from giving bond, . . . 500; 505

when new bond may be required of, .... 505

provisions concerning suits on bonds of,

501, 505

neglecting to give bond to be considered as

declining trust, 501

neglecting to give new bond when required,

to be removed from trust, 505

may resign trust, 501

executors, &c., of, not bound to accept

trust, 501

may be appointed by probate court, if testa-

tor omits, &c., 501
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TBUSTEES— continued.

powers, rights, and duties in such cases, , . 501

may be removed by probate court, and

others appointed, on application of

parties, 501

may be removed for insanity, Ac, 501

may be appointed by probate court or su-

preme judicial court, when trustee de-

clines, dies, &c., 501

new, to g-ive bond, 601

inventory by, may be dispensed with, . . 501

court may order conveyances to, by for-

mer trustee, &c., 501

when inventory is required of, appraisers

to be appointed, sworn, &c., 501

bonds of, may be put in suit by order of

probate court, 501

may be required to sell trust property and
make investments, &c., 501,502

probate court and supreme judicial court to

have concurrent jurisdiction in equity

in matters concerning, 503

When, minors, married women, &c., su-

preme judicial court may order sale

of trust property, in certain cases, and
appoint trustee to sell and convey, . . 502

TBTJSTEE PROCESS.
commencement and service of process, . . . 720, 729

all personal actions, except replevin, may be

commenced by, » 721, 729

for the recovery of taxes in certain cases, ... 83

any person or corporation may be summoned as

trustee in, 721

in what counties actions to be brought, 721

writ in, to be signed, bear teste, issued, &c.,

like other writs in civil cases, .... 721

additional trustees may be inserted in writ at

any time, 721

writ, how ser\ed ; may be served several times, 721

if service is made on trustee after service on de-

fendant, writ to be again served on
defendant, *.. . . 721

service on trustee attaches the defendant's prop-

erty in his hands, 723

what property may, and what may not, be at-

tached and held by such process, 723,724, 791

trustee must be summoned in county where he
dwells or has his usual place of busi-

ness ; and, if he is summoned else-

where, effect as to costs, 721, 728

if trustee is discharged, writ not to proceed
against defendant unless legal service

has been made on him, 721

Appearance and Answer of Trustee.

person summoned as trustee must appear and
file full answer, under oath, within

first ten days of return term of the

writ, or before end of term if less

than ten days, 722

liable to costs, if he fails to appear and an-

swer, 728

if trustee is out of state at time of service, and
appears and answers at first term after

his return, he may have his costs, . . 728

plaintiff may further examine trustee upon writ-

ten interrogatories, 722

answers to interrogatories to be filed in clerk's

oflice within seven days after notice, . 722

if answers are not full, court may pass order re-

specting same, 722

corporations may answer by cashier, treasurer,

TRUSTEE V-ROCF,^^— continued.

secretary, or other ofiicer appointed

therefor or required by the court, . . . 722

answers to be taken as true ; but facts not stated

nor denied may be alleged and proved
by cither party, 722

such additional facts may be tried by court or

jury, 722

person summoned as trustee, if he does not ap-

pear and answer, to be defaulted and
adjudged a trustee, 722

persons wilfully answering falsely, liable, in an
action of tort, to pay full amount of

plaintiff's judgment against defend-

ant, and to be punished for perjury, . 722

Adverse Claijiants.

if the goods and effects, &c., in hands of trustee,

are claimed by another person by as-

signment or otherwise, claimant may
voluntarily appear or be summoned in, 722

claimant may be admitted as a party respecting

his title to the property, and trial how
conducted, 722

testimony may be taken by deposition or orally, 722

costs, in such cases, may be allowed between
plaintiff, trustee, and claimant, as court

orders, 729

Charging and Discharging Trustee.

goods, effects, and credits of defendant in hands
of trustee, held chargeable, and to

^ j' ' respond to final judgment for plaintiff, 723

debts, legacies, and other effects, in hands of, or

due from, an executor or administra-

tor, held, 723

dividends in hands of assignees of insolvent

debtors, except upon claim for wages,

in certain cases held, 723

debts due absolutely, and not upon contingency,

although not yet payable, how may be

held, 723

property in hands of trustee by a conveyance

void against creditors, held, although

defendant could not maintain action

therefor against trustee, 723

trustee may set off all demands which he has

against defendant, and is chargeable

only with balance due from him, . . . 723

except unliquidated balance for wrongs or

injuries, 723, 724

if, after service of process on trustee, and before

he has knowledge thereof, he in good
faith pays over, or becomes liable to

pay, to a third person, the property in

his hands, he is not chargeable there-

for, 724

twenty dollars due for wages of defendant, or

for services of his wife or minor chil-

dren, not to be held, 724

when a savings bank is charged as trustee, and
there is doubt as to identity of de-

fendant, court may require plaintiff to

give bond, 724

for what a trustee shall not be chargeable, . . . 724

Costs.

allowed to trustee, who appears and answers as

required, 727

on trials of issues of facts between plaintiff and

trustee, may be awarded by court to

either party, 727
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TiHTSTEE PROCESS — continued.

for trustee, when charg-ed, to be retained out of

eflbcts In his hands, if he has suffi-

cient ; and if not, he may have an ex-

ecution for balance against plaintiff, 727, 728

trustee, when discharg-ed, to have judgment and

execution for costs against plaintiff, . 728

allowed to trustee who is out of state at time of

service on him, if he appears and an-

swers at first term after his return, . 728

if such trustee is summoned in a county other

than that in which he dwells or has

his usual place of business, he may
have his costs, if he appears at any

time, 728

may be recovered against trustee, if he fails to

appear, 728

how demanded and collected of trustee, in such

case, 728

when recovered against more than one trustee in

same writ, execution to issue against

them jointly ; and either one, paying,

may have contribution against the

others, 728

on scire facias against trustee who is defaulted,

to be paid by trustee, 728

unless it appears that he has paid over, on
the execution, all the effects in his

hands, 728

or trustee was prevented from appearing

in original suit by absence from state,

or sufficient cause, &c., 728

when to be paid by trustee in original suit, and
on scire facias also, one execution for

both sums may issue against him, . . 728

no more to be recovered, in several suits of scire

facias, against trustees who might
have been joined, than if but one suit

had been brought, 728, 729

in case of adverse claimants, may be awarded
between plaintiff, claimant, and trus-

tee, as court shall order, 729

not to be allowed to phiiutiff in suits, except for

necessarios,whercin defendant's wages
are attached, unless plaintiff recovers

five dollars debt, 729

Death of Parties.

if trustee summoned in his own right dies, at-

tachment to continue, and his execu-

tor or administrator liable, 725

if he dies before judgment, executor or adminis-

trator may voluntarily appear, or be

cited in, 726

examination of deceased, which had been filed, to

have same effect as if he were liv-

ing, 726

if executor or administrator does not appear,

judgment and execution may be had
as if trustee were living, 726

if amount of execution, in such case, is not paid

by executor or administrator, scire

facias may be brought against him, . 726

If trustee dies after judgment, executor or ad-

ministrator to pay amount on execu-

tion, or scire facias may be brought
against him, 726

when trustee, against whom execution issues,

dies before thirty days after judgment,
demand may be made on executor or

administrator within thirty days after

appointment, 720

TBUSTEE PHOCESS— c-owKnwerf.

judgment against executors and administrators,

how enforced, 726

execution in original suit on scire facias not
to issue against their own goods or

their bodies, but against the estate of

deceased in their hands, 726

if executor or administrator does not pay
the amount due on the judgment, rem-

edy for creditors, . • 726

Judgment, Execution, and Scire Facias.

judgment in original suit need not express

amount with which trustee is charge-

able, 724

but the amount to be expressed in judgment on
a writ of scire facias, 724

if demand is not made within thirty days after

judgment, property may be attached

and held in other suits, r24

or may be recovered by defendant, 724

but if not .attached by a subsequent process,

and no action is brought therefor by
defendant, and trustee has not paid

over, it may, after that time, be de-

manded and held, 724

demand, how made, when trustee cannot be

found in state, 725

judgment against trustee to protect him against

defendant for all property accounted

for by force of same, 725

discharging trustee to be no bar to an action

by defendant against him, 725

if trustee does not pay over to officer upon de-

mand on execution, he is liable to scire

facias, 725

scire facias may issue against trustees jointly

or severally, 725

if several suits are brought, without sufiicient

reason, when all trustees might be
joined, plaintiff to recover costs only
of one suit, 728, 729

if trustee served with scire facias does not ap-

pear and answer, and was not exam-
ined in original suit, judgment to be

entered against him for whole sum
due plaintiff and costs, 7^5, 728

if such trustee appeared and answered in origi-

nal suit, he shall be charged for suc}i

sum as appears, by his examination,

and facts proved, to be due, 726

trustee may appear and answer fully on scire fa-

cias as he might have done in original

suit, and may prove any facts neces-

sary for his defence, 725

judgment in scire facias to be rendered accord-

ing to whole facts appearing, 725

scire facias to be served within two years after

judgment, and not after, unless money
was not payable when judgment was
rendered, 725

may be served within one year after money be-

comes due, if not payable at time of

judgment, 725

Special Provisions.

Mortgaged property, and property on which
trustee has liens, how held by trustee

process, 727

how may be attached, and mortgagee sum-
moned as trustee and held to answer
interrogatories, 628
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TRUSTEE TB.OC^SS— continued.

Suits pending aguiust person when sum-

moued as trustee, "23

wlien defendant in an action is summoned as

trustee, first suit not to be delayed,

unless by order of court for judgment, 723

Buit may proceed so far as to ascertain amount
due, 723

may be continued, on application of plaintiff

in trustee suit, 723

if not so continued, and judg-ment is ren-

dered against defendant, he shall not

be liable in the trustee process while

liable to execution on first suit, • • . 723

If, during first suit, defendant is a^udged
trustee in trustee process, how he

may avail himself thereof, and judg-

ment entered, in first suit, 723

Specific goods, in hands of trustee, how dis-

posed of, 726, 727

when trustee is charged by reason of specific

property which he is bound to deliver

to defendant, he shall deliver same to

officer on the execution, 726

officer to sell such property, and apply same
In like manner as if taken on execution

• in other cases, 726

value of property, as between defendant and

trustee, how determined, 726, 727

trustee not bound by trustee process to de-

liver specific goods at any other time

and place than according to his con-

tract, 727

may, notwithstanding such process, de-

liver same according to contract, un-

less he has previously been adjudged

trustee, , 727

when trustee has a lien or mortgage on the

goods for a dobt, creditor may, on or-

der of court, pay or tender the amount
thereof, and trustee shall deliver the

same to officer, 727

If the property is held for any other security

than payment of money, court may
make order respecting same, and pro-

ceedings thereon, 727

goods so taken shall be sold by officer ; and,

out of proceeds, creditor to be first

paid, or indemnified for what he ad-

vanced or became liable for to trustee, 727

before payment by creditor, trustee shall not

be prevented from disposing Of the
* property, if he has authcft-ity therefor, 727

If y-ustee refuses or neglects to deliver to

officer specific goods for which he is

chargeable, he shall be liable to plain-

tifi" for their value, 727

>

Before Justices of the Peace and Po-

» LICE Courts.

all personal actions, except replevin, before jus-

tices of peace and police courts, may
be brought by trustee process, .... 729

foregoing provisions, so far as applicable, to ap-

ply to actions so brought, 729

writ may run into any county for service on de-

fendant, in certain cases, and how
served, . 729

trustee not held to answer in any county except

where he dwells or has his usual place

of business, 729

if he is out of county at time of service of writ

94

TKUSTEE TB.OC'ESS— confimied. '

on hhn, and does not return before

final judgment, he shall not be charge-

able, 729

trustee may appear by himself or attorney, and
declare in writing that he had not, at

time of service of writ, any goods, ef-

fects, &c., and submit to an examina-
tion on oath, 729

if, in such case, plaintiff declines to examine
him, or his declarations appear to be

true, he shall be disclutrged, 729

examination to be on written interrogatories,

and sworn answers, 729

if trustee admits effects in his hands, or wishes

to submit the question to court, he

may make full answer on oath, and

may be further examined, 729

all declarations, interrogatories, and answers to

be filed, 729

trustee costs, amount of, and how taxed, .... 729

scire facias against trustee may be issued by jus-

tice or court before whom judgment
was recovered, although the debt and
cost amount to a sum beyond their

ordinary jurisdiction, 729,730

TDTVrDTiTS. (Seeltiots.)

how suppressed, 815, 816

TUBF.
punishment for wilfully digging up, &c., with-

out authority, 805

TURISTKEYS IN STATE PRISON.
number, appoiutraefit, salary, duty, &c., 870, 871, 873

TURNPIKE CORPORATIONS.
shares in, to be personal estate, « . . 344

to be transferred by deed acknowledged and
recorded by clerk of corporation, . . 344

provision as to erection of gates, . 344

may petition county commissioners for permis-

sion to remove gates, &c., 344

rates of toll allowed to be taken, 344,345

board containing, to be erected at every

gate, 344

may commute the rates of toll with any person, 345

of whom toll shall not be demanded or received, 345

penalty for passing, &c., gates, without paying

toll, 345

for going round a gate, and entering on the

jf
road again to avoid toll, 345

fortjtnaking passage way, &c., to avoid toll, . 345

for giving false answer to toll-gatherer, and

thereby going toll free, 345

on corporation, for creating illegal toll, . . 345

on corporation for toll gatherer's hindering

travellers, 345

all above penalties accruing to corporations

may be sued for by their treasurer in

an action of tort 348

carts or wagons with more than forty-five Inm-

dred pounds' load not to pass on road,

unless with broad wheels, 345

drivers of loaded carts, &c., with narrow
wheels, to give account of the weight

of their loads, &c., if requested, . . . 345

penalty on, for miarepreaentation, 345

for locking, &c., wheels without putting

iron shoe under them, 345

liability of, for injury sustained by persons

chargeable with toll, by reason of

roads being- out of repan-, .... 345, 346

fines imposed on, for neglect to repair, to be ap-

propriated to repairing, &c 346
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TUBWPIKE COB.TO'RA'riONS— contmimd.
provisious for comniissiouers to lay out turn-

pike roada as biglnvays, 346

proceediugs, in such case, to be as iu laying

out highways in other cases, 340

what damages shall be allowed iu such ease, by '

whom to be paid, and how payment
thereof may be enforced, 346

duties, &c.. of, to cease, when their road is estab-

lished as a highway, 346

established after March 10, 1805, shall exliibit

yearly to governor and council an ac-

count of their income and necessary

disbursements, 346

bookB of, subject to inspection of governor,

council, and legislature, 346

•when road of such corporation is out of repair,

county commissioners may cause gates

to be set open till they otherwise

order, 346,347

TUHNPIKE COB.VO'RATIONS— continued.
toll not to be demanded until coininissiouers

revoke their order, 347
such corporation may be dissolved by legisla-

ture, .... 347
not more than twenty cattle or horses to be on

bridge of, without consent, 347
not liable for loss of cattle, loads, &c., caused

by breaking of bridge, if driven upon
it contrary to law, and without con-
sent, 347

no corporation liable for deficiency in its bridges

when carriage and load exceed weight
of six tons, 347,345

road of, how raised or lowered by railroad cor-

poration, 350, 357

may assign franchises to railroad corporations,

with consent of county commission-
. ers, &c., or superior court, 359

damages, how estimated in such case, 359

u.

UMPIKE.
corruption of, how punished, 813

acceptance of bribes by, how punished, .... 813

UNCTJBRENT BILLS. {See linnk Bills.)

punishment for having in possession, with in-

tent to pass, and for passing, . . 810, 811

sheriff to seize and destroy, 811

UNDERTAKER.
to m&e return to town clerk of certain facts

respecting deaths, 109

compensation for such return, 169

to give notice of burials made without certifi-

cate oftown clerk, imder penalty, . . 169

UNIFORM, &C.
of officers and soldiers exempted from attach-

ment, execution, &c., 102, 688

UNITED STATES.
words, include territories and District of Colum-

bia, 51

constitution of, analysis, 1, 2

officers of, except postmasters, excluded from
certain state offices, 33

jurisdiction of, in places ceded, concurrent, &c., 43-45

coast survey, officers of, may enter upon, &c., 45

damages thereby, if not agreed upon, may
be assessed by county commissioners,

subject to appeal to superior court,

tender, costs, 46

penalty for Injuring monument, &c., erected

for, 46

property of, exempt from taxation, 74

judicial and executive officers of, exempted from

military duty, 92

UNITED STATES— confiw/erf.

stocks of, (fee, capital of certain companies to be
invested iu, 323

may use jails, except in cases arising under the

acts of congress concerning fugitives

from service and labor, 857

when to have priority in distribution of estfftes

of insolvent debtors, 594

statute laws and judicial proceedings and rec-

ords, how proved, &c., 678

in prosecutions for forgery, &c., when certifi-

cate of treasurer of, &c., to be evi-

dence, 809

what officers of, exempt from serving as jurors,

079, 680

UNIVERSITY AT CAMBRIDGE, (see

Harvard College.) 28, 216

UNLAWFUL ASSEMBLIES. {See Riot.)

how to be suppressed, 815, 816

UNLAWFUL GAMES.
those using, how to be arrested and pun-

ished, 820,821

UNLAWFUL USE.
of another's property, but not with intent to

steal, how punished, 801

UNMARRIED FEMALE, &c. •
property of, to amount of five hundred dollars,

when exempted from taxation, . ... 74

UNWRITTEN LAWS.
of foreign countries and of other states, &c.,

how proved, 679

USURY.
provisions concerning, 202

V.

VACCINATION.
children to be vaccinated before two years old,

.

191

not to attend public schools until vaccinated, 229

when to be revaccinated, 191

penalty on parents, &c., for neglect, 191

revaccination of all inhabitants may be enforced,

when, &c., 191

VACCINATION— con<inMe<f.

penalty for neglect, 191

means of, to be provided by towns for those

• unable to pay, 191

of inmates of public institutions, &c., . . . 191,192

further provisions for, may be made by towns,,. 192

A
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VAGABONDS.
ami ro<,nies, Iiow to be arrested and punished, 820, 821

VALUATION OP ESTATES.
to bo tiiken once in ten years at least, 18

VAKIANCE.
in civil actions, amendment;! may be made to

enable parties to sustain their cases

for causes intended, 058

acquittal because of, between indictment and
proof, no bar to new indictment, . . . 790

what shall not be deemed, in allegations of in-

tent to defraud, in cases when such

intent constitutes the offence, .... 809

in certain cases of embezzlement, 800

in offences upon real or personal estate, as to

ownership thereof, 841

VEGETABLES.
to be sold by dry measure, under penalty, . . . 2C4

VEHICLES, (see Carriufires,) 167,423,801

VENIRES.
for jurors, how issued, served, Ac, 080, 681, 682, 683

VENUE.
of actions, 020

in transitory actions, where cither or neither

party lives in state, 620

where land lies in difl'erent counties, . . 620, 621

by and against counties, 621

towns, cities, parishes, and school dis-

tricts, 621

Other corporations, 621

the city of Boston, 621

In actions for the recovery of forfeitures, . . 621

not changed by laws relating to pleading

aifd practice, 662

when a local action is brought in an erro-

neous venue, court may order a non-

suit, or the trial to proceed, 661

when judgment is rendered in a local action

brought in an erroneous venue, how
execution shall be directed, 686

Judgment not to be arrested or avoided on writ

of error in civil action, by reason of

mistake in, 745

VERDICTS.
to bear interest, C85

may be set aside and new trials granted by
courts in which the same are ren- '

dered, 566

rales respecting forms of, may be made by
courts, so as to place on record find-

ings of juries, 566

aoqnitting of part of offence charged and con-

victing of residue, when may be re-

ceived, 842

VESSEL.
vi-ord, how construed, 290

VESSELS.
where and to whom taxable, 74, 75, 77

pilotage of, 287-289

penalty for boarding in certain harbors without

leave, except by pilots, &c., 290

for not leaving, when ordered, after having
so boarded, . 290

for enticing away crew of, 290

for inducing seamen to leave who have re-

ceived advance wages, 290

how recovered in such cases, 290

what to be deemed limits of certain harbors, in

such cases, 290

record not necessary to validity of mortgage of, 767

lien on, 768, 769

punishment for wilfully casting away, &c., . 804, 805

291

291

291

291

205

206

VESSELS— ron^joMer/.

punishment for breaking and entoriug, and lar-

ceny therein, 797

"Weighers of, and of lighters, for trans-

porting stone, &c., how appointed, . • 290

to be sworn, 290

to cause such vessels to be weighed and
marked, 291

to furnish requisite marks, and affix them, . 291

how to mark vessels, &c., 291

to keep account, and give certificate to mas-

. tcr, of distance of marks, 291

fees of, and by whom paid, 291

penalty on, for falsely placing marks, or

false certificate, . 291

how to be marked to express weight which they

will carry, 2S1

deduction, how made in taking tonnage of,

.

persons on board of, where to be stationed dur-

ing marking, &c.,

penalty for not remaining in such station,

marks of, to be examined annually,

proceedings if marks do not agree with former

certificate, 291

penalty on owner and master of, for neglect to

have such vessels weighed, &c., . . . 291

cities and towns may establish ordinances, with

penalties, regulating weighing and

marking of, &c., '.

. 291, 292

VESTRY.
when to be a corporation, together with minis-

ter, &c., to take and hold grants, &c.,

conveyance of land by church wardens, not

valid without consent of,

VETO.
of president of United States, 4

two thirds of both houses may pass bill

over, . . . 4

of governor, 17

two thirds of both houses may pass bill

over, 17

VICTUALLERS, (see Innholders,) 455, 456

VIE"W.
court may order, by jury, in criminal cases, . . 841

by jury, may be ordered in actions for waste, . 709

may be iiad by order of court, at request of

either party, in any case, 683

expenses of jury in such case, how paid and
taxed, . 683

VISITORS.
to state prison or convicts, provisions respecting, 875

VOTERS.
qualifications of, 19, 32, 38, 39, 56, 159

to be able to read the constitution in English,

and write name, 33

naturalized citizens to be, after two years' resi-

dence, 39

census of, when and how-to be taken, 38, 39, 167, 168

selectmen, &c., to make lists of, and post, ten

days before elections, 56

to meet to receive evidence of qualifications, 66

to give notice of meeting on posted lists, . 56, 57

when to meet if voters exceed one thousand, 57

to correct lists, 57

to require proof of naturalization, 57

when not answerable for omissions, .... 57

penalty for giving false answer to, 57

penalty on town, &c., officers for neglect ofduty, 57

presiding officer at elections to be provided with

list of, 58

no person to vote unless his name is on list of, . 58

VOTES. {See Elections.)
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W.
WAGES,

Bums due for wages of defendant, or his minor
cliilrtren, to extent of twenty dollars,

not to be held by trustee process, ex-
cept for necessaries, 724

when attached by trustee process, except for

necessaries, plaintiff to have no costs,

unless he recovers five dollars jlebt, . 729

of operatives, when entitled to preference in

distribution of estates of insolvent

debtors, 5M, 595

in manufactiiring' establishments, how recov-

ered of stockholders, . 386

VVALKTUTS.
to be sold by the strike or level measure, . . . 2f4

"WARDS, (xee Giiardinn,) 543-547

WARDEKT OF STATE PRISOW.
appointment, duties, &o., 870-875

to notify commissioner of insanity of convict, . 878

duty of, in such cases, , 878

duties of, when those pardoned violate con-

ditions o' pardon, 855,856

iSee State Prison.)

"WAREHAM.
provisions for regulation of fisheries in 432

•WARRANT.
In Criminal Cases.

how signed, issued, &c., by justices of the peace
and police courts, 571, 572, 608

may be issuea by judges, &c., of police

court, when court not in session, . . 570

issued by pcliee courts and justices of the

peace, where to be made returnable, 570, 571

fees for, not to be allowed justices in cer-

tain cases, 570, 608

issued by police courts, to be returned as

Specified therein, with return of officer

who had the same indorsed thereon, 571

to make search or arrest, to be supported by
oath and accompanied with a special

designation of the object of search or

arrest, 15

not to be issued except as prescribed by law, . 16

to make search for liquors unlawfully kept,

&c., when to be issued, 445

not to be issued for search of dwelling-

houses, unless, &c., 445

place to be searched to be described. &c., . 445

proceedings under, in such cases, 445

form of, &c., 450, 451

costs in proceedings in, 446, 447
to arrest person charged as being a fugitive

from justice, 854

in capital cases, how to be executed, and return
thereof, 847

of distress may issue against corporation in-

dicted and convicted, to compel pay-
ment (jf the penalty, 847

In Civil Cases.

to summon jurors for coroner's inquest, 848
penalty on constable for neglecting or fail-

ing to execute, 848

of distress, in favor of state, how debtor im-
prisoned on, may be discharged on
taking poor debtor's oath, 639

WAB.BJlNT— continued.

from court of insolvency, to be under seal in all

cases, 582
for taking possession of debtor's estate,

form of, &c., 582, 5&3
fees for service of, 600

"WASTE. •

penalty on joint tenants, and tenants in com- .

mon, for strip or waste witliout notice

or during pendency of process forpar-
tition, 709

damages in such case, how recovered by other
co-tenants and divider!,. ..,..,, 709

equity jurisdiction of supreme court, in case

of waste, 559

injunction to stay, may issue by one judge of
supreme court in term time or vacation, 710

Buch injunction may be dissolved by sin-

gle judge in term time or vacation, . . 710

committed or threatened when land is at-

tached, or when an action is brought
to foreclose a mortgage, or for posses-

sion under same, or for recovery of
land, injunction may be issued, . . . 710

in such case court may require applicant to

give bonds, 710

if injunctions are violated, court may com-
mit defendant, and issue process prop-

er to enforce obedience, 710

court, In which suit is pending, may dissolve

injunction at any time, 710

how stayed or prevented by injunction when
suits in equity or actions of tort are

pending concerning nuisances, .... 711

Scire facias may be brought on suggestion of,

when execution against an executor,

&c., is returned unsatisfied, 651

may be brought in such case before justices

of the peace, 605

may be brought against executors and ad-

ministrators when they negle«!t to pay
on judgment in trustee process, . . . 726

Action of, may be brought by person having
next estate of inheritance, against

tenant in dower, by curtesy or for

years, committing or suffering waste, 708

may be brought by heir for waste done
while ancestor lived, 708

issue of fact joined in, to be tried by jury, 708, 709

plaintiff may recover place wasted and dam-
ages, 708

damages to be assessed by jury, 709

Action of tort, in nature of waste, may be
brought instead of action of waste, . 709

may be maintained by persons having re-

mainders and reversions, in fee sim-

ple, fee tail, after an intervening life

estate, or for life or years, 709

damages may be recovered in such action, . 709

may be commenced, or ifcommenced, may
be prosecuted against executors and
administrators, 709

may be maintained against tenant who com-
mits waste during pendency of action

to recover lands, and three times

amount of damages recovered, .... 709
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WATCH AND WARD.
may be established by cities anii towna, .... 17'!

expense of, to be defrayed like other town
charges, 173

officer of, to be appointed, 173

powers and duties of watchmen, 173

badges and weapons of watchmen, .• 173

selectmen may order, when none is established, 173

may determine number of watch, &c., . . . 173

may order constables', &c., to warn persons

to attend, &c., 173, 174

persons liable to iluty of, 174

exempt from duty, . • 174

penalty on persons liable to duty, for neglect to

appear, &c., 174

on constables, watchmen, &c., for refusing

to execute orders, 174

how and to wliose use recovered, 174

WATCH DISTRICTS.
may be establislied in villages of not less than

one thousand persons, 174

meetings for organization, how called, 174

proceedings when village is situated in two or

more towns, 174

clerks of. to be chosen and sworn, 174

may be removed or may resign, 174

in case of vacancy another may be"chosen, . 174

to certify to assessors of town amount of

money to be raised, 175

prudential committee to be chosen by ballot and
sworn, 174.

/ to consist of not less than three nor more
than live persons, 174

to have superintendence of watchmen, man-
agement of money, &c., 175

annual meeting for choice of officers, how and

when called, 174

moderator to be chosen, 174

clerk to preside until moderator is chosen, . 175

may raise money for payment of watchmen,
&c., 175

such money to be assessed and collected in same
manner as town taxes, 175

duty of prudential committee and assessors

when district is Situated in different

towns, 175

territory adjoining, how may be annexed to, . . 175

heretofore organized, to continue, &c 175

WATCHMEN.
refusing to assist, how punished, 813

falsely assuming to be, how punished 814

of state house, how and when appointed, . 133, 134

duties and salaries of, 134

to receive no fee for opening rooms for

view of visitors, 134

in state prison, number, appointment, salary,

duty, &c., 870-873

. Assistant, in state prison, appointment, duties,

and pay of, 870,871

WATER.
wilfully and maliciously corrupting, &c., • . . . 823

WATERCOURSES.
in roads, Iiow regulated . 246

WATER RIGHTS.
owned by tenants in common, may be divided

upon petition for partition or suit in

equity, 706

in a navigable stream, may in like manner be
partitioned in certain cases, 706

WATERTOWN.
land in, for forts, arsenals, &c., ceded to United

States, 44

94* 141

WAT. (.^ee Iligliioays.-)

punishment for opening, through burial grounds
without consent, 822

laying out, &c., 232-244

WEARING APPAREL.
exempted from taxation and distress for taxes, 74, 82

allowed to widow and minor children of de-

ceased person, 489

what exempt from attachment and execution,

024, 688

WEIGHERS.
Public, and their duties, 2S6

Of beef, how appointed, 258

not to be dealers in cattle, , .
'. 25S

to be sworn, 258

fees of, for weighing, 258

Of hay, how appointed, term of office, &c., 161, 266

duties and fbes of, 266

may be removed, 266

Of coal, how appointed, &c., 279

not to bo dealers in coal, 279

to be sworn, 279

WEIGHTS, MEASURES, AND BAL-
ANCES.
congress may fix standards of, 4

what to be authorized standards in this state, , 284

Standards of, to be kept by treasurer of com-
monwealth, 284

to be replaced when necessary, marked,

stamped, &c., 284

treasurer to furnish duplicates of, to his

deputy 284

deputy to be sworn and give bond, 284

to keep duplicates, and seal weights, &c., . 284

complete- sets of, to be furnished to treas-

urers of newly incorporated towns, . 284

furnished by state, to be kept and repaired

by treasurers at expense of counties,

towns, &c., 284, 885

penalty on treasurers of counties, &c., for

neglect to keep in repair, c&c, .... 285

to be proved and sealed once in ten years,

at expense of county, <tc., 285

penalty on treasurers for neglect, 285

Sealers of, one or more to be appointed by se-

lectmen, unless chosen, 161

each to have a set of standards, 285

accountable to towns for preservation of

standards, 285

to have seals, 2S5

form of seal, 285

to notify inhabitants to have weights proved, 285

to prove hay scales, &c., annually, 285

not to remove standards except for such

purpose, 2S.5

penalty •n, for neglect of duties, 285

fees of, 286

penalty for selling by, unsealed, 285, 280

" hundred weight " to be construed the net

hundred, 286

who to be deemed public weighers, 286

rules for weighing, 280

penalty on weighers for neglect, &c., 286

special provisions for measurers of salt and

grain, &c., 286

not to prevent measuring salt for vessels by
measures used by govermnent of

United States, 286

weights of banks to be sealed by treasurer, &c.,

once in five years, 310

tender of gold by banks, weighed with un-

sealed weights, &c., not vaUd, .... 310
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"WELLFLEET. •

land in, ceded to United States, 45

"WELLS.
poisoning-, how punished, 794

wili'ul and malicious corrupting, defiling, &c.,

how punished 833

WEST CHOP,
land at, ceded to United States, 44, 45

WESTPORT.
land in, ceded to United States, 45

penalty for taking fish in waters of, by persons

.

living out of state, 431

WHARVES, &c.
how proprietors of, may become a corporation, 379

justice of peace may call meeting, &c., • • • . . 379

notice of first meeting, how given, 379

organization of proprietors, 379, 380

moderator's powers, &c., 380

clerk, treasurer, collector, &c., may be chosen,

379, 3S0

tenure of their oflSce, 380

clerk to be sworn, and to record all votes, &c., . 380

treasurer to receive and pay out money, &c., . . 380

proprietors may sue and be sued, &c., , . . . . 380

not to sue individually, and also as corpora-

tion for the same injury, 380

may make by-laws, &c., 380

by-laws, with penalties annexed, to be ap-

proved by county commissioners, &c., 380

powers of, at legal meetings, 380

to vote according to shares of each, .... 380

may raise money by assessments, &c., . . . 380

shares of, may be sold to pay assessments, . 380

notice of sale, how to be given, &c., . • . 380

how redeemed, after sale, 380, 381

when proprietors may sell, &c., 381

may, after division, hold meetings, and do all

acts necessary to close their business, 381

how long, after division, they may act as a

coriDoration, 381

records of, after final division, where to be

deposited, 381

W^HEAT.
stimdard weight of bushel of, 205

provisions concerning sale of, 265

WIDOW.
property of, to amount of five hundred dollars,

when exempted from taxation, ... 74, 75

to have dower in lands of her husband unless

lawfully barred, 409

in lands taken on execution, 5^4

may occupy lands in which she is entitled to

dower in common with heirs, with

their assent, 470

dower of, may be barred byjointure or pecuniary

provision before marriage,. 470

may waive such jointure, &c., if made without

her assent, within six months after

death of husband, 470

not to be endowed of wild lands, 470

if evicted of lands assigned to her as dower, or

jointure, &c., may be endowed anew, . 470

of intestate without issue, to take half of real

estate for life, &c., 470, 471

or may have dower, if she so elects, .... 471

undivided estate of, in lands of her husband,

may be set off same as dower, .... 471

endowed in lands demised for one hundred
years, &c., liable for part of rent to

the owner of residue of term, .... 471

right of, to dower, &c., not affected by advance-

ment to heirs, 475

WIDOW— continued.

may waive provision in husband's -n-ill, aud be
entitled to property as if he died intes-

tate, 478

if she makes no waiver, not to be endowed of
lands, unless it plainly appears by the

will that the provision therein was in

addition to dower, 478

claim of, to administration of husband's estate, 483

allowafice to, from funds in bands of special ad-

ministrator, 484

to be entitled to one third of residue of personal

estate of deceased husband, after pay-
ment of debts, &c., 485

in distribution of personal estate to, advance-

ment to issue not to be computed, . . 485

if no issue, to be entitled to five thousand dol-

lars and one half of excess over ten

thousand dollars of residue, 483

to be allowed her apparel and ornaments, . . . 489

provisions for sustenance and use of hus-

band's house, &c., for forty days, . 471, 489

such provisions for herself and children as

circumstances require, . 489

homestead rights to continue for benefit of,

after husband's death, &c., 526

may be set off to, 526

may join in sale of such homestead, &c., . . . . 526

I provisions concerning the assignment of

dower, 409,470

{See Dower.")

WIPE, (see Married Woman,) . 390, 483, 533-535, 826

WIGWAM POINT.
laud on, for lighthouse, ceded to United States, 44

WILFUL.
injury to burial grounds and appurtenances,

grave-stones, &c., 821, 822

disturbance of religious meetings, 819

of camp-meetings, 819

of schools or other lawful assembly, .... 820

of funeral procession, 820

making false entry in prison Dook by jailer, . . 8(56

WILFUL AND WANTON.
destruction by convict, of property in jail or

house of correction, how punished, . 802

WILFUL AND MALICIOUS.
killing of horses, cattle, &c., how punished, . . 805

poisoning, or admniistering or exposing poison

to them, 805

injury to, or removal of, boundaries, guide

boards, mile stones, &c., 803

defacing inscriptions thereon, , 803

extinguishment of lamps, &c., removal of lamp-

posts, &c., 803

defacing any building, 803

removing railings, &c., from bridges, streets,

&c., S03

injury, &c., to any church, school-house, furni-

ture, or appurtenances thereof, . . . 803

dwelling or building, by explosion of gun-

powder, &c., 803, 804

by oil of vitriol, coal tar, &c., 804

dams, mills, &c., 804

ice intended for merchandise, ....... 804

of toll bridges, gates, canal locks, embank-

ments, &e., 804

of ship or vessel, to injure owner or in-

surer, 804, 805

horses, cattle, &c., 805

fruit and ornamental trees, 805

glass, fences, &c., 805, 800

personal property of another, ....... 800
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WILFUL AKTD "NLAZilClOUS— continued.

injury to bank bills, how punished, 810

taking of another's property, but not with in-

tent to steal, ho.w punished, 801

corrupting wells, springs, reservoirs, &c., . . . 823

WrLFITL TRESPASS.
by cutting timber, grain, &c., 805

by entering gardens, orchards, &c., with intent, 806

how, when done on Lord's day, 806

to fruit or forest trees on the Lord's day, . . . 806

persons injuring, may be arrested without

warrant, 806

and be detained not over twenty-four hours, 806

killing or frightening pigeons from beds, how
punished, 806

person so doing, liable to owner, &c. of such

beds, 806

-(5ee Wilful and Malicious.)

WXLIi.
to include " codicil," 52

may be made by persons of full age, of all real

estate, and all right to and interest in

the same, except estates taU, 476

and of all personal estates, and rights to

and interests iu the same, 476

how made by a married woman, 538

property disposed of by, to be subject to pay-

ment of debts of testator, .... 476, 479

real estate undevised by, first liable for debts,

unless different provision is made by

will, 480

shall pass devisor's right to land, though he be
' not seised at time of making it, or be dis-

seised afterwards, 476

shall pass estate, &c., in land, acquired after it

is made, if such be his manifest inten-

tion, ... 476

shall be construed to convey all devisor's es-

tate which he could lawfully devise,

unless it clearly appears that he

meant to pass a less estate, 476

giving land to one for life, and to his heirs in

tee, to vest estate for life in first taker,

and remainder in fee simple in his

heirs, 406

giving land to two or more, to create estate in

common, and not in joint tenancy, im-

less expressly provided, &c., 466

exception, in such case, if devise be made to

husband and wife, or iu trust 467

not to pass or afiect any property, unless writ-

ten and signed by testator, &c., and

subscribed in his presence by three or

more competent witnesses, 476

or made in conformity to laws existing at.

time of, 476

or if made in conformity to laws of state,

&c., where made, 476, 477

or nuncupative will, made by soldier in ac-

tual service, or mariner at sea, .... 477

if witnesses are competent at time of attesting,

subsequent incompetency, not to pre-

vent probate thereof, 476

devise to attesting witness of, void unless there

are three other competent witnesses, 477

by what acts may be revoked ; revocation of,

may be implied by law, 477

may be deposited in registry of probate, and

shall be received and kept by register, 477

provisions for sealing, securing, &c., in

such case, 477

to whom to be delivered, 477

WILL— continued.

when to be opened by probate court, 477

not effectual to pass any property, until duly

proved and allowed in probate court, 480

probate of, conclusive as to due execution of, in

all cases, 4f0

person having custody of, (except register of

probate,) to deUver to probate court,

or executor, within thirty days after

notice of testator's death, 477

punishment, &c., for neglect so to deliver,

after being cited ,by judge of probate, 477

proceedings against persons suspected of

concealing, 477, 478

costs in such cases, 478

when probate of, may be granted on testimony

of one subscribing witness only, . . . 478

on appeal from probate of, what questions may
be tried by jury, by direction of the

court, 478

provisions in, may be waived by widow, and

dower may be assigned her in place

thereof, &c., 478

omission in, to provide for children, &c., not to

afl"ect their inheritance, unless testatbr

had provided for them in his lifetime,

or omission was intentional, . . . 478, 479

posthumous child, not provided for in, to take

share as if father died intestate, . . . 479

devisees, &c., under, to contribute to share of

child omitted, or posthumous child, in

such cases, 479

if devisee dies before testator, his issue to take

property devised, unless, &c., .... 479

if any estate devised is taken for testator's

debts, other devisees, &c , to contrib-

ute, unless different provision is made
in will, 479

share of child omitted, or posthumous child, lia-

ble to contribution as devisees, .... 479

proceedings in suits for contribution in such

cases, 4S0

devisees, unless exempted by will, to contribute

equally when dower, &c., is assigned,

&c., 480

letters testamentary on, when proved, &c., to be

granted by probate court, 481

or letters of administration, if executor does not

accept, &c., or is not of age, . . . 481,482

executors of, if legally competent, &c., to re-

ceive letters testamentary, 481

to give bond, except in certain cases, . . 481, 482

conditions of bond, 481

when residuary legatees, may be allowed

to give bond to pay debts of testator,

&c 481

such bond not to discharge lien of creditors

on real estate of testator, 481

executors of executors, not to administer estate

of first testator, 482

administrator with will annexed, to give bond,

&c., . 482

penalty for larceny, or fraudulent destruction of, 798

indictment need not allege value or owner-
ship, 798

certain disclosures not to be evidence, . . . 798

Proved and allowed in another State
OK Country.

may be allowed, &c., in this state, in any county

where there is property on which it

may operate, 478
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WILL— continued:

what notice to be given, before such will is al-

lowed, 478

if allowed, copy thereof, and of the foreign pro-

bate, to be filed, <fec., 478

such will not valid, if made in tjiis state by an
inhabitant thereof, unless executed,

&c., as required by laws of this state, 478

when allowed, &c., estate to be settled as in

other cases, 478

•WINDOWS.
overlooking land of another, easements of light,

&c., not acquired by, 472

WINE.
unadulterated, may be sold for sacramental pur-

poses, 442

WINTHROP.
to vote with Middlesex county for county com-

missioners, 71, 72

return of votes in, for county commissioners and
register of deeds, to whom made, . . 95

county commissioners of Middlesex to have
jurisdiction in, 148, 242

not to be taxed for county purijoses, 78

to have no interest in county property of Suffolk, 144

WITHERNAM.
writ of, to be called writ of repri-sal, 733

when to be issued, 733

WITNESSES.
may be summoned before any person author-

ized to examine them, 672

by any clerk of a court of record, or by a

justice of the peace, 672

summons for, how served, 672

not obliged to attend unless fees for one day's

attendance and travel afe first paid or

tendered, , 672

neglecting to attend when summoned, liable to

damages, and to pimishmeut for eon-

tempt of court, 672, 673

may be brought in on warrant to testify and to

answer for contempt, 673

may be sworn by arbitrators, referees, and au-

ditor, 673

may be sworn and compelled to testify by
judges of court of insolvency, .... 581

to be sworn according to mode heretofore prac-

tised, 673

may be sworn according to their own peculiar

mode, in certain cases, 673

who are Quakers, or have conscientious scruples

as to taking an oath, may aflirm, . . . 673

believing in any other than the Christi;m reli-

gion, how sworn, 673

not believing in any religion, shall be required

to testify, 673

evidence of non-beUef in the existence of God,
may be received to affect credibility of, 673

not to be excluded, by reason of crime or inter-

est m any proceeding civil or criminal, 673

conviction of any crime may be given in evi-

dence to affect credibility of, 673

parties may be, in certain cases, 673, 678

exception in relation to witnesses to wills, . 673

wife may be, in actions against husband growing
out of certain matters relating to her, 674

, when and how may be summoned and compelled
" to give their deposition when living in

this state, 674, 675

when living out of, by being within this state, . 675

when their deposition is required to be used in

other states and countries, 676

WITNESSES— continued.

how summoned before coroner's inquest, . . . 849
fees of attendance in such casesy 849

may be exammed separately, 849

testimony of, to be reduced to writing, and
signed, 849

may be required to recognize by coroner, . 849

Fees of, for travel and attendance, ...... 786

to certify amount thereof in writing, . . . 786

in contested elections, before payment, com-
mittee to certify necessity of attend-

'
ance, . 787

in criminal trials, attending in two or more
cases, fees to be apportioned, 688

when may be wholly disallowed, 788

certificates of, oflicer not to be interested in, 788

penalty for making false, with intent to

defraud, 788

to be prosecuted for, within two years, . 788

In equity cases, to be examined as in suits at

law, 678

testimony in certain cases before single judge,

how reported to full court, 561

In Criminal, Cases.

may be summoned by justices of the peace, on
request of attorney-general or party

accused, but need not attend in latter

case unless fees are paid, 610

in examinations before magistrate in criminal

cases, 832-835

for prosecution, to be examined by magistrate, 833

.for the prisoner, by himself or counsel, .... 834

testimony to be reduced to writing aud sub-

scribed, 834

to be recognized, with or without surety, . . . 834

married woman or minor may recognize, . . . 834

refusing to recognize when ordei-ed, may be

committed, 834

when unable to procure surety, his deposition

may be taken, with consent of defend-

ant, .' . . . 833, 834

when recognizance of, may be discharged, . . . 834

proceedings when recognizance is forfeited, and
action brought, w 835

surrender of, by surety, 835, 836

summoned for state to attend without payment
of fees, . .

'.

&39

if unable to defray expenses, court may
order their fees to be paid, 839

and make other reasonable order, 839

court, at each term, may make general order for

payment of, 839

must obey subpoena issued by prosecuting ofB-

cer in criminal cases, 839

for persons indicted for capital crime, or for

crime punishable with imprisonment

in state prison for life, to be sum-

moned at expense of state, . « . . . 839

two required to same overt act in treason, . . . 791

after issue of fact joined, defendant may have

commission for witnesses out of state, 840

prosecuting officer may join therein, and name
witnesses on part of commonwealth, . 840

further provisions in such cases, 840

may be detained in jails, 857

except in cases under laws of congress re-

specting fugitives from service, &c., . 857

in police courts, need not attend from day to day

when eases are adjourned to a ftiture

day, but may recognize to attend at

the time of adjournment, 571
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WOOD.
cord, exposed for sale, dimensians of, 278

penalty for selling without being measured, . . 278

brought by water, how to be measured, .... 278

cities and towns may make regulations for meas-

urement, sale, &c., of, 278

measurers of, to be chosen at annual town meet-

ing, or appointed by selectmen, ... 161

to be sworn, 161

to measure wood, and deliver ticket certifying

quantity, &c., 278

fees of, and by whom to be paid, 278

carters of, Ac, from wharves to have ticket from

owner or seller, certifying quantity,

&c., 279

penalty on, for not having or showing ticket,

&c., • 279

not to apply when owner, &c., transports Itom

wharf to his own house, &c., .... 279

WOODLAND.
burning of coal pits and brushwood on certain,

how punished 807

"WORKHOUSE.
persons convicted a second time of drunkenness

may be committed to, 820

duty of keepers of, as to rogues committed, . . 820

(See Almshouses.)

WORSHIP, (see Public Worship,) 14, 34, 819

WRECKS AM"D SHIPWRECKED GOODS.
commissioners of, to be appointed by governor,

to be sworn and give bonds, 427

bond to be given to judge of probate, and

remedy thereon as on administration

bonds, 427

Commissioners of, to take charge of, and se-

cure wrecked goods, if of one hun-

dred dollars' value, and not in o\vner'B

custody, 428

power of, to employ assistants, and sup-

press disorders, 428

penalty on person disobeying lawful order

of, 428

duty of, as to taking inventories, and deliv-

ering copies thereof to parties inter-

ested, 428

compensation of, how determined, in case of

dispute, 428

to publish particulars of shipwreck, and of

goods found, 428

penalty on, for not so publishing, . . . 429

may sell by auction, within thirty days,

property sufficient to pay duties there-

on, 42e

when may sell perishable goods, after ad-

vertising, 42£

if no owner, &c., establishes his cFaim within a

year, commissioners to account, &c.,

to state treasurer, 429

treasurer to make compensation to commission-

ers for services and expenses, .... 429

how such compensation to be Mjusted, in case

of disagreement, 429

treasurer to commence suit for neglect to ac-

count, &c., within sixty days after

expiration of a year, 429

owner not liable to pay any person except a

commissioner, unless for services ren-

dered before a commissioner arrives, • 428

commissioner to decide on compensation for ser-

vices thus rendered, . . .• 428

Buch decision final, if sum demanded does not
exceed fifty dollars, 428

WRECKS AND SHIPWRECKED
GOODS— continued.

when appeal is taken, superior court to deter-

mine the question summarily, and
issue necessary process, 428

penalty for intermeddling with wrecked prop-

erty after a commissioner is present, 428

WHITS.
issuing from clerk's oifice, how to be signed,

sealed, and bear test, 31

how issued, signed, filled out, and returnable,

before supreme and superior courts, . 622

may run into any county, ." . . ; 622

not to be abated for circumstantial errors or

defects of form, 657,836

of right, formed on, and some others in real

actions abolished, saving certain

rights, 696

original, how framed in different cases, .... 621

when goods are attached on, separate summons
to be served, 621

in actions against corporations, and persons not

liable to arrest, writs of summons
and attachment may be combined, 621, 622

in actions against executors and administrators,

form of, 651

forms of, in civil actions, to bo same as hereto-

fore used, but may be altered by
courts when necessary, 622

changes in forms of, to be subject to supreme
court, and said court may make rules

in relation thereto, 622

when defendant's name is not known, may issue

against him by a fictitious name, . . . 622

to be returnable at next term after expiration of

time/)f service, 622

of error, certiorari, mandamus, quo warranto,

and prohibition, to be issued by su-

preme court, 553

and processes of supreme court may be return-

able at adjourned term, 622

and processes of supreme court, in suits cogni-

zable by full court, how sued out and

returnable, 556

form of, when not prescribed, may be framed

by courts, 566

not to be made or filled up by sheriffs, deputy

sheriffs, coroners, or constables, un-

der penalty, 616

From, police courts, how to be sealed, bear

test, and signed, 571

From justices of the peace, to be according

to forms prescribed, or ifthere are none

such, may be framed by justice, . 605,610

how may issue, run, and be returnable, . . 605

to be signed by justice, and dated and filled

up like other writs, 622

may be returnable at dwelling-houses, and
not to be returnable before nine o'clock

in the forenoon nor after five o'clock

in the afternoon, 605

in action on probate bonds, how indorsed, &c., . 506

to be indorsed before entry, when all plaintiffs

live out of the state, '. 622

liabilities of indorsers, 622

after entry, indorser may be required, or in-

dorser changed, 657

{See Indorsers.)

Service of.

from supreme and superior courts, to be served

fourteen days before return day. . . • 622
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WEITS— continued.

from police courts and justices of the peace,

seven days, 622

against counties, towns, cities, parishes, reli-

gious societies, school districts, and

proprietors of common lands, to be

served thirty days, 622

separate summons on, to be served by deliver-

ing, or leaving original, 623

may be served after an attachment, and cer-

tificate thereof indorsed on writ, . . . 623

original writs, without attachment, to be served

by copy, 623

enmrnons, if not served personally on defend-

ant, may be left at his last and usual

place of abode, and if he has none,

with his tenant, agent, or attorney, . 623

to be left with co-defendant, if he has no

such agent, tenant, or attorney, and is

not personally served with process, . 623

W^IUS— continued.

in real actions, if defendant is out of state,

summons to be left with occupant of

premises in addition, 623

additional notice to be given, when defend-

ant is out of state, 623

in actions against counties, cities, towns, par-

ishes, school districts, and proprie-

tors of common and undivided lands,

or general fields, or wharves lying in

common, summons, how served, . . . 623

to be served by arrest or attachment, according

to directions of plaintiff, ' 632

arrest on, how made, and proceedings thereon,

633-641

"WRITTEN.
and " in writing," words, how construed, ... 52

WBITTEN^ CONTRACT.
specific performance of, how enforced, . . . 55d, 575

Y.

TARMOUTH.
land in, for lighthouse, ceded to United States, 44

YEAR.
word means calendar year, unless otherwise ex-

pressed, 51

alone, is equivalent to year of our Lord, . . 51

Political, commencement and termination of, 33

YOUTH. (See Schools.)

provisions for the instruction of, 215, 219

best endeavors to be used, that they shall regu-

larly attend schools, 217

all instructors of, to impress on their minds the

principles of piety and justice, and a

sacred regard to truth, &o 216
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